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Accounts 

^ -Principal and Agent—Suit for ac¬ 

counts—Death of agent—Legal represen- 
tatives are not exonerated from all liabi¬ 
lity to principal 276 

Accretion 

--“Suit to recover land as accretion— 
PlaintiS must establish specific nature 
of accretion 1023 

Adminiitrotton 

-Suit for — Administration suit by 

creditor is action for account within 
Oourt.fees Act (1870), S. 7 (4) (f)-Suits 
Valuation Act (1887), S. 8 883 (2)a 

-Suit for — Administration suit by 

creditor—Plaintiff cannot be called upon 
to ascertain in advance all creditors of 
his debtor 883 (2)6 

-Suit for— Administration suit is in 

essence for account and application of 
estate of debtor for satisfaction of dues of 
all creditors 883 (2)c 

-Suit for— Suit by creditor—Clai¬ 
mants already obtaining decrees should 
not be joined as plaintiffs unless their 
interests are in danger 883 (2)d 

-Suit for— Suit by one creditor on 

behalf of himself and others —Defen¬ 
dants can get action dismissed on pay¬ 
ment of plaintiff's debts 883 {2)e 

-Suit for— Preliminary decree made 

—Each claimant whose claim is not 
transformed into judgment-debt may be 
required to pay court-fee ad valorem — 
Oourt.fees Act (1870), S. ll-06i/er 

883 (2)/ 

Suit—Practice—Procedure— Money 
borrowed by executors for carrying on 
business of testator — Administration 
suit by creditors in High Court— Other 
creditors suing executors for debts due to 
them from estate—Such suits should be 
postponed and plaintiffs allowed to prove 
claims in administration suits 688a 


Adverse Possession 

-Meaning of—Person against whom 

adverse possession is exercised must be 
entitled to demand possession at the 
moment adverse possession begins 9336 
-Acquisition of title—Adverse posses¬ 
sion affects only the interest which per- 
son having right to immediate posses¬ 
sion has in property 933c 

-Acquisition of title— Property sub¬ 
ject to simple mortgage taken posses¬ 
sion of by third person—Latter holds it 
subject to its liability of being sold in 
satisfaction of mortgage debt 933rf 
-Acquisition of title— Adverse pos¬ 
session operates against mortgagee when 
he is entitled to possession 933/c 

-Nature—Possession must be open 

and continuous—Tethering ^of cattle or 
throwing cow dungs on land does not 
amount to adverse possession 8446 

-Suit for assessment — Defendant 

denying liability for rent on ground of 
assertion of right to hold land rent free 
to knowledge of plaintiff for more than 
12 years before suit—Defendant’s plea is 
unsustainable 7846 

-Possession by trespasser does not 

become adverse against lessor till termi¬ 
nation of lease 584a 

-Possession from life estate holder— 

Possession after holder’s death cannot 
be added to prior possession to make out 
title by adverse possession 532c 

-Jus tertii—Plea of, would be of no 

avail to trespasser 480a 

-Cosharor—To acquire title against 

cosbarers their title must be disclaimed 
to their knowledge 425 (2) 

-Landlord and tenant — Knowledge 

by landlord is necessary 154 

— Co-owners— Possession of one is 
possession of all unless he sets up hostile 
title and excludes others 68c 
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Adverse Possession 

Co.Iiciif^—Possession of co.hoii ex¬ 
clusive to kiH'wlc(l‘,'e of otliei's is advoise 

A , 

Appeal 

Costs—Aiipeal—(^Hiestion as to costs 
(Iocs not form sul)ject of ajipeal unless 
question ot principle is involved 

rr20 ('2)h 

-Maintainability—Civil P. C. (H'OH). 

Hs. tkk l()f) and 103—x\ppeal against ap- 
pcllatG decree passed without jurisdic¬ 
tion is rnaintainahlo 43-j(i 

of Court—Ci'urt finding ui)i'cl- 
lant to he mere benamidai—It should 
nob go into other niattersaffectingrights 
of I'Pspondi’nts—Benainidar ISOe 

•fudgment in —Suit for con6rmation 
of possession and declaration of jiosses. 
sion fjHiestion of title and possession 
not i)ropi'rIy considered I'y appellate 
Coui't Judgnu'iit is not in acci*rdancn 
with law 2ol 

Arbitration 

-Award—Part of award cannot be 
specilically enforced 899c 

^-Validity —Majority award — -Ab¬ 

sence of somo arbitrators from meetings 
—Award is nob valid 885 

-Clause in contract—Written notice 

provided by agreement—Absence of such 
notice docs not necessarily invalidate 
proceedings .V2!)a 

-Pleader can he arbitrator 399(i 

-Practice —New plea—Objection to 

award on ground of its invalidity, all 
parties not liaviug joined, can bo taken, 
in appeal though not taken before 3366 

-Reference—Whether reference made 

by Court on application of plaintiff and 
one defendant is legal: (Quaere) 287c 

-One party failing to appear—-Arbi¬ 
trator should hear other party before 
making award 247a 

-Civil P. C. (1908). S. 115—Award 

without any evidence should be returned 

247c 

-Award—Proceeding to set aside 

execution sale—flatter referred to arbi¬ 
tration— Judgment-debtor directed to 
pay certain sum within certain time to 
have sale cancelled—Suit for possession 
by representative of judgment-debtor— 
Condition stipulated must be proved to 
have been complied with 234 

Arbitration Act (9 of 1899) 

- Ss. 11 (2) anci 15—Letters Paten 

(Cal.), Cl. 15—Order refusing to se^ 
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ArbUralion Act 

aside award filed is appealable, but not 
under Civil P. C. (1908), S. lOi (f) 191 

-S.-J. 15 aiuJ 11 (2)—Letters Patent 

(Cal.), Cl. 15—Order refusing to set aside 
award lilcd is appealable, luib not under 
Civil P. C. (1908) S. 104 (f) 191 

Assam Land and Revenue Regulation (1 of 
1886) 

-S?. 39, 154 (l). 3~j ayid 36 —Applica¬ 
tion for registration of name by pur¬ 
chaser of land dismissed—Suit for de¬ 
claration and possession in civil Court 
is maintainable—Renewal of settlement 
by vendor after sale does not create 
riglit in him 21 

Bankruptcy Act (1813) 

- S. 27—Provincial Insolvency Act 

(1007)—Summary proceedings cannot bo 
held for disco\’ering properties of insol¬ 
vent 147a 

Benami 

-Right to sue—Suit for possession 

of land cannot he maintained bv benami- 
dar ■ 8976 

-Test — Test to ascertain whether 

ostensible purchaser is also real pur¬ 
chaser is to find out source of purchase- 
money (SB) 363A: 

-Insolvency — Insolvent proved to 

have concealed property by vesting it in 
henaraidar—Remedy of creditor is to 
institute suit against benamidar to re- 
cover I'vopcrty 1476 

Benamidar 

-Appeal—Duty of Court— Court find¬ 
ing appellant to be mere benamidar—It 
should not go into other matters affect¬ 
ing rights of respondents 430c 

-Decree against, binds beneficial 

owner—Execution sale of his property 
does not so bind him—He can be met 
by plea of estoppel by benamidar 253a 

Bengal Alluvion and Diluvion Regulation (11 
of 1825) 

- S. 4 (4)—Accretion to mukanari 

holding by formation of chur in river— 
Land belongs to tenant subject to pay¬ 
ment of additional rent—Landlord and 

tenant 205 

Bengal Cess Act (9 of 1880) 

- S. 20—Tenant’s land entered in 

Road Cess Return as zerait—Suit for 

rent is not barred 105 

Bengal Civil Courts Act (12 of 1887} 

-- S. 21 (1)—District Judge cannot 

hear appeals in proceedings out of orders 
over Rs. 5,000 4356 

Bengal Court of Wards Act (9 of 1879) 

- S. 55—Suit by manager without 

sanction, cannot be. proceeded with, 
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Bengal Court of Wards Act 

though it can be filed in anticipation of 

this sanction 1021 

Bengal Excise Act (5 of 1909) 

-Ss. 46 and 90 {as amended by Act 

7 of 1914)—Medicinal preparation con¬ 
taining alcohol is not outside provisions 
of Act—Manufacture and sale of medi¬ 
cinal preparation containing alcohol is 
offence unless exempted under S. 90 822 

- Ss. 46 and 83 (a) — Offence under 

S. 46 — Complaint by police officer be* 
low rank of officer in charge of police 
station is illegal—Magistrate’s proceed¬ 
ings are void under Criminal P, C., 
8. 530 (p) 50 

Bengal Landlords and Tenants Procedure Act 

(8 of 1869) 

- Ss. 59. 64 and 65—Non-transferable 

holding cannot be sold in execution of 

rent decree in district of Sylhet 118 
Bengal Land Registration Act (7 of 1876) 

-Bengal Tenancy Act (1885), S. 60— 

Rent suit — Landlord registered as 16 
annas proprietor— Tenant cannot plead 
that entire rent is not payable to him 
but part is payable to third person as 
cosharer 492(2) 

—’Bengal Tenancy Act (1885), S. 60 — 
Rent—Suit for—Cosharer landlord duly 
registered under Land Registration Act 
can maintain separate suit for his share 
of rent 491 

- Ss. 78 and 81—Tranferee of usufruc¬ 
tuary mortgagee from proprietor who 
had previously granted patni lease to de¬ 
fendant suing for arrears of rent— He is 
not entitled to benefit of 8. 81 — Rent 
and malikana distinguished 483(2) 

- S. 78 — Tenant can waive provision 

of 8. 78 47 & 

— ~S. 78 — Suit for arrears of rent by 
assignee — It is sufficient if his name is 
registered subsequent to suit 47c 

Bengal Land Revenue Sales Act (11 of 1859) 

Payment of May instalment of re¬ 
venue by money order before due date 
not credited for error in description and 
number of taluk — Sale in default of 
payment of May instalment is invalid 

292a 

Rule of caveat emptor does not ap¬ 
ply to sales for Government revenue — 
Civil P.,C. (19()8), 0. 21, R. 93 2926 

Sale set aside — Purchaser is liable 
for mesne profits 292c 

2 — Instalment of revenue pay¬ 
able on account of January kist does not 
become arrear” until Ist February next 
following—Question whether instalment 


Bengal Land Revenue Sales Act 

constitutes 'arrears" of revenue is ques¬ 
tion of law—Civil P. C. (1908), S. 100 

(;73a 

- S$. 6 and 7 — Where notices are 

signed by Sub-Deputy Collector “ for 
Collector,” legal presumptim arises that 
issue of notice was directed by Collector 

673(f 

- S. 7 — Non-service of notice under 

S. 7 whether invalidates sale— Quaere 

673c 

-S. 33 — Words "unless such ground 

has been declared and specified” do not 
include reason for such ground 673c 

- S. 36 — Object is to prevent true 

owner from disputing title of benamidar 

430a 

—S. 36 — Sale under Act — Suit by 
third party to enforce his right in res¬ 
pect of property sold—Court can consider 
whether defendant purchased property 
benami 4306 

-S. 37 — Bengal Tenancy Act (1885), 

S. 21 — Settled raiyat holding land at 
fixed rate of rent under permanent lease 
acquired right of occupancy — Right ia 
not annulled by sale for arrears of re¬ 
venue of estate under S. 37 843(2) 

- S. 37 — Annulment of under-tenure 

by auction-purchaser, how can be made 
stated 750(1) 

- S. 37 — Purchaser takes estate as 

created at time of permanent settlement 
subject to certain qualiffcations 536a 
- S. 37— Revenue free lands — Pur¬ 
chaser cannot claim lands described as 
revenue free and in respect of which no 
rent was claimed merely because they 
are within geographical limits of estate 
purchased by him unless it is estab¬ 
lished that those lands were included in 
the estate at time of permanent settle¬ 
ment 5366 

S. 37— Person acquiring occupancy 
right—Subsequent grant or fixed rent — 
He is still protected from ejectment 
under 8. 37 4266 

-S. 37—"Protected interest”— Tank 

existing prior to the defendant’s lease is 
not a protected interest” within Ex- 
cep. 4, 8. 37 177a 

- S. 37, Proviso —Raiyats holding at 

fixed rate have protected interest 202 

- S. 53 — Proprietor holding estate 

benami making default in payment of 
revenue and purchasing it when sold— 
Purchase is subject to all encumbrances 

553a 



SunJECT Index, 191S Calcutta 


14 

Bengal Land Revenue Sales Act 

-S. 53—Adverse possession is encum¬ 
brance ^vithin S. 53 5535 

- S. 58—Collector having made bid of 

He. 1 cannot afterwards purchase at 
liigbest amount of bid made l)y another 
—I3id of Ro. 1 made by peon in Collec¬ 
tor’s presence must be regarded as Col¬ 
lector’s bid 6735 

-S. 50—Sale of permanent tenure at 

revenue sale does not affect howla in 
existence from before last settlement of 
permanent tenure 847 (1) 

Bengal Land Revenue Sales Regulation (5 of 
1812) 

-S. 3—Sum named in kabuliyat held 

to bo abwab and not intended by parties 
to form part of rent and hence Irrecover- 
ablo 952a 

-6’. 3—It is only rent and not any 

other item thougli not indefinite nor 
arbitrary that can bo recovered O'xlb 

- S. 3—Aljwab—There is ncdilTerence 

between raiyati holding and permanent 
tenure ^ ^52c 

- S. 3—"Rent” — Meaning explained 

952d 

- S. 3 — Abwab — Question whether 

sum specified in "lease” is abwab de¬ 
pends on construction of contract 952c 
Bengal Municipal Act (3 of 1884) 

- Ss. 0 (4) and 204—"House”—Mean- 

ing of, stated 280ft 

- S. 204—Patit land adjoining house 

—“Obstruction placed in front of house” 
illustrated 2805 

•- S. 361—Sale of unclaimed holding 

—Purchaser is nob entitled to priority 

over existing mortgages 349 

Bengal N. W. P. and As<ani Civil Courts 
Act (12 of 1887) 

- S. 33—Order under S. 33 by Dis¬ 
trict Judge is not revisable by High 
Court 479 (l) 

Bengal Pattii Regulation (8 of 1819) 

-Mortgage — Suit on — Mortgaged 

patni sold in execution of rent decree— 
No steps taken to annul mortgage — 
Mortgagee purchasing property in exe¬ 
cution of mortgage decree—Purchaser at 
sale in execution of rent decree is bound 
by mortgage decree 80S 

-Application for recovery of rent in 

arrears — Collector has quasi-judicial 
capacity to determine actual rent due 
and to make order as to costs in proceed- 

ings before him 4645 

__ 5 s. 3 and 1—Patni tenure can be 

sold for arrears of rent undor Bengal 
Tenancy Act -Previous decrees for rent 


Bengal Patni Regulation 

are charge enforceable against surplus 
sale proceeds of patni sold in execution 
of later decree—Bengal Tenancy Act 
(1885), Ss. 65. 105 and 195 (Per Chatter- 
jea, J., Smither, J. dissenting) 265ft 

-S. 13—Depositor has no lien for 

reut paid to superior landlord 750 (2)ft 
- S. 13 (4)-Tenure holder pub in pos¬ 
session is landlord for time being and 
limitation to recover arrears of rent by 
him is regulated by Bengal Tenancy Act 
(1885). Sell. 3, Art. 2 466 

Bengal Public Demands Recovery Act (1 of 
1895) 

- Ss. 10 and 31—Notice under S. 10— 

Service must be eQ'ected in strict con¬ 
formity with S. 31 230ft 

- Ss. 10 and 31—Suit for declaration 

that sale is void —Onus is on defendant 
to show that notice was properly served 

2305 

Bengal Revenue Sales La>y 

- Si-c Br,N(iAL Land Ei-vknue Sales 

Act 

Bengal Survey Act (5 of 1875) 

- Ss. 40 and 41 — Criminal P. C. 

(1898), S. 145 — Entry in Record of 
Rights undor Ss. 40 and 41—Bengal 
Survey Act is presumptive evidence of 

possession 284c 

Bengal Tenancy Act (8 of 1885) 

-Raiyat acquiring right of occupancy 

before passing of Act can retain his 
rights—Landlord and Tenant 426ft 

-5.4—Raiyat at fixed rent can create 

a permanent heritable under-raiyat in- 
terest 849a. 

-5. 4 — Occupancy raiyat cannot 

create permanent heritable under, 
raiyati interest 849c 

- Ss. 4 (3) and 50 (2)—Raiyat pre- 

sumed to have held at rent not changed 
since settlement comes within definition 
of raiyat holding at fixed rate in S. 4 (3) 

556c 

•-5. 5, Cl. 5—Scope—It is not con¬ 

fined to suit between landlord and ten¬ 
ant—Presumption under Cl. 5 applies to 
tenancies before the Act—It is not con¬ 
fined to tenancies of more than 100 
bighas—It applies to determine charac- 
ter of tenancy of more than 100 bighas 
though subdivided before the Act 96la 

-5. 5, Cl. 5 — It does not create 

new rights or affects any right created 
before the Act—It furnishes mode of 
proof of character of certain tenancies— 
It is adjective law and hence retrospec¬ 
tive 9615 



SUBJECT INDEX, 1918 CALCUTTA 


15 


Bengal Tenancy Act 

- S. 7—Relationship of landlord and 

tenant based on contract Tenant 8 as¬ 
sertion cannot affect terms of contract 
Suit for enhancement—Law of limitation 
presents no bar 2636 

- S. 18.A—Landlord not party to 

document—Document can be used to 
show assertion by tenant of character of 
tenancy 

--S. 21 (2)—Settled raiyat holding 

land at fixed rate of rent under perma¬ 
nent lease acquired right of occupancy 
Right is not annulled by sale for arrears 
of revenue of estate under Bengal Eeve- 
nue Sales Act (1859), S. 37 843 (2) 

- 8. 22—Raiyati interest in holding 

bought by landlord—Holding underlet 
to defendant before passing of Act—De¬ 
fendant held to be under-raiyat liable to 
ejectment after expiry of lease 220 (l)6 

- Ss. 22 (2) and 85 (l)—Landlord pur¬ 
chasing raiyati interest in execution of 
money decree cannot eject under raiyat 

968 a 

-(as amended by Act 1 of 1907), 

S. 22 (2)—Change made by amending 
Act has not altered law as previously 
understood 9686 

- 8. 22 (2)—Cosharer landlord pur¬ 
chasing non-transferable occupancy 
holding is nob entitled to exclusive pos¬ 
session 410 

-S. 23—Raiyat at fixed rate has right 

to out and appropriate timber 794 (2) 

- 8. 23—Prima facie tenant has right 

to fell timber 7446 

- 8. 23—Raiyat’s right to fell and 

appropriate timber are two totally 
different things 744c 

-S. 23 —In absence of custom, timber 

felled by tenant belongs to landlord — 
Tenant failing to prove custom—Land¬ 
lord’s right may be declared and injunc¬ 
tion need not be granted 744d 

- 8. 29—Rent reserved with tempo- 

rary remissions is not recoverable in full 

642a 

—S. 29—Decree to evade provisions of 
S. 29 is inoperative 6426 

' 8. 29—Stipulation to pay certain 

rent after enjoying remission of portion 
thereof for some years is invalid 405 

—39 and 42—Stipulation in kabu- 
liyat—Certain sum payable as cash rent 
and test not to become payable until 
property comes to be settled again—True 
rent if smaltor sum, larger sum cannot be 


Bengal Tenancy Act 

recovered if put as attempt to override 
S. 29 357 

-S. 30 (6)—Suit for enhancement of 

rent on ground of rise in prices in food 
crops—Landlord is not bound to prove 
price of crops at inception of tenancy 

'601 

- 8. 48—Raiyat sub-letting portion of 

holding—He cannot recover rent exceed¬ 
ing by 50 per cent amount which he him¬ 
self pays for whole holding 456 

-S. 49—Notice to quit by several 

joint landlords signed by one only is 
valid— Notice need not be actually 
signed 942 

-S. 49—Under-raiyati lease—Grantor 

claiming raiyati right—Grantee alleged 
to be granted harsana right—Lease held 
terminable by notice to quit 917a 

- 8. 49—S. 49 does nob prescribe any 

form of notice—Under-raiyat is pro¬ 
tected from ejectment till end of agri- 
cultural year 917c 

- Ss. 49 and 85—Sub-lease by raiyat 

for period exceeding nine years is void 

9l7d 

- Ss. 49 and 85—Permanent sub-lease 

by raiyat is invalid and not adraisssible 
in evidence—Sub-lessee can be ejected 
by notice under S. 49 (b) 665 (2)a 


- 8. 50—Enhancement not enforced 

for 20 years—It merely gives rise to pre- 
sumption 263a 

- 8. 50 (2)—Presumption under S. 50 

cannot be rebutted by mere statement 
in rent receipts that holding is sarasari 

685 (1)6 

- 8. 50 (2)—Rate of rent—Rent paid 

at uniform rate for many years—No 
payment for nine years before suit—Pre- 
sumption arises that tenant held at that 
rate since permanent settlement 5566 
-S. 50 (2)—Applicability of, enun¬ 
ciated ' 509 

- 8. 50, (2) — Change in area of 

holding does not bar presumption under 
Cl. 2—When enhancement of rent can 
be granted stated 2l8a 

-5.50(2)—When landlord’s papers 

show same rents for twenty years tenant 
need not produce rent receipts to avail 
of presumption 3186 

-5.62—Landlord and tenant—Lease 

—Construction—Agreement not to vary 
rent until actual meaBurement—Bengal 
Tenancy Act (1885), 8. 52, held not app. 
lioable 504 
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Bengal Tenancy Act 

-S. ■12—increase of rent for addi¬ 
tional area can be granted 30/j 

-.b'. 52—S. 5*2 applies both to tenure- 

holders and to raivats—Tenure holder 
however can contract himself out of his 
right to apply for reduction of rent 

11 (2)5 

-S', hO—Rent suit—liandlord regis¬ 
tered as lO-annas proprietor—Tenant 
cannot plead that entire rent is not pay¬ 
able to him bub part is payable to third 
person as cosharer—Bengal Land Regis¬ 
tration Act (1870) 492 (2) 

-S’. 00—Rent—Suit for—Cosharer 

landlord duly registered under L'ind 
Registration Act can maintain separate 
suit for his share of rent—Bengal Land 
Registration Act (0 of 1870) 491 

-S. 01—Under-lesscc of tenant is 

authorized to deposit rent 437c 

-S. 00— Application for extension 

after expiry of period—Court can yet 
grant extension 283 

-S. GO—Payment of decree against 

non-occupancy raiyat by under-raiyat to 
protect his own interest cannot prevent 
ejectment 132 

-S. 67—Interest on rent accrues from 

expiration of quarters of agricultural 
year in which instalments fall due 4^ 


— S. 08—Tender proper—Interest on 
arrears of rent can he disallowed 4G4a 

-Ss. 69 aful 70—Collector acting 

under Ss. 69 and 70, Bengal Tenancy Act 
is Court within Criminal P. C. (1898), 
S. 195 927a 

-Ss. 69 and 70—Procedings under 

Ss. 69 and 70 are of civil nature— Collector 
trying proceeding is subordinate to Dis¬ 
trict Judge for purpose of Criminal P. C. 
(1898), S. 195 9275 

-S. 74—Peshkush cannot be regarded 


as imposition in nature of abwab—Right 
to it is interest in land—From antiquity 
and purpose of payment legitimate origin 
can be inferred 328 

-S. 85~CDder.raiyat holding under 

lease exceeding term which raiyat is 
entitled to grant can recover land on 
proof of possession J09 (1) 

-S. 85 (2)—Raiyat giving sub-lease 

in contravention of S. 85 (2) on false 
representation as to his status Suit by 
raiyat against sub-lease Raiyat cannot 

deny status alleged by him 

-S. 86 (G)—Object of—S. 86, Cl. (6) 

was introduced invalidating surrenders 


Bengal Tenancy Act 

made so as to defeat claims of encum¬ 
brancers 8066 

-S. 80 (0)-Transfer of portion is not 

incumbrance on tenancy 6096 

-6’. 87—Usufructuary mortgage of 

non-transferablo occupaucy holding 
Ijaiidlord is not entitled to recover 
possession— Conditions when landlord 
entitled to possession laid down 304 (1) 

-S. 88—Express consent in writing 

does not mean consent implied from 
contain documents 434a 

-S. 88—Jama wasil baki is not rent- 

roll 

-Ss. 05, 98 and 100—Rules framed 

by Calcutta High Court under S. 100, 
R. 4—Suit by common manager against 
ex-manager for account and recovery of 
balance duo is maintainable—Sanction 
of District Judge is however necessary 
for its maintainability—Order allowing 
common manager to go on with suit 
instituted by him is sufficient compliance 

with S. 98 and K. 4 64 (2) 

-98—District Judge has ample 

powers as to remuneration of manager 
Question of limitation in suit for arrears 
of pay of retired common manager on 
basis of District Judge’s order does not 
therefore arise 150(2) 


-Ss, 102 (dd) a>KZ106—Suitto amend 

Record of Rights—Dispute between two 
neighbouring proprietors—Question for 
determination is which of proprietors 
was in possession at date of final publi¬ 
cation of Record of Rights 162 

-S. 103-(R) — Record of Rights— 

Entry in, is presumed to be correct 597a 

- S. 104 (2)—Order under S. 104 (2) 

is reviewable on ground of error by 
settlement authorities 26 

- S. 104-G—Board of Revenue has no 

authority to alter record finally publish- 
ed before 6th April 1898 ^ 706 

-— S. 104-H—Limitation Act (1908), 
S. 15 (2)—S. 15 (2) does not apply to 
suits under S. 104-H 278 

- S. 104-H—Settlement held to be of 

raiyati holding and not of tenure la 

- S. 104-H—Duty of Court laid down 

Id 


- S. 105—Variation of tenancy can- 

not be obtained by simple persistency 

by party for long time that one of the 

terms is otherwise than what it really is 

784a 

— S. 105—Rent of tenure enhanced 
after 'sale— Furebaser is bound by en- 
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Bengal Tenancy Act 

tianced rent bub can have sale set aside 

215 

- Ss. 105 a7id 109..i—Appeal against 

decision of Settlement Officer—Order 
directing schedule to be prepared— 
Limitation runs from date on which 
schedule is signed by officer 115 

■ S. 105 — Enhancement of rent claim¬ 
ed on ground of rise in price of staple food 
crops—Case should be decided under 

S. 105 30a 

- Ss. 105.i and 109—Settlement Offi¬ 
cer can decide status of tenant—Deci- 
sion by Settlement Officer—Suit for dec- 
laration of status does not lie in civil 
Court 348 

-S. 106—Suit under—Court is not 

limited to question of possession as re¬ 
gards other parties' claim 842 

- S. 106—Power of civil Court—Com¬ 
petency of civil Court to which case is 
transferred would be ascertained by 
Civil Procedure Code—Appeal from deci¬ 
sion of Munsif would therefore lie to 
Subordinate Judge 556a 

-S. 109.i (2)-Civil P. C. (1908), 

0. 43, Er. 17 and 19 ,and 0. 43, R. 1 (t) 
—Appeal to Special Judge dismissed for 
default—-Application to rehear also dis¬ 
missed—Appeal lies 695 

- 8. 148 — Suit by co-shebait—Co- 

shebaits are not cosharers, but co- 
worshippers—Family arrangement bet¬ 
ween them does not entitle them to 
treat debuttar property as personal— 
Go-shebait cannot under any such 
arrangement sue for his share of rent 
due to idol—Hindu Law, Beligous En- 
dowmeut 810a 

- S. 153—Suit for rent not exceeding 

Bs. 100—No special appeal lies to High 
■Court 156(1) 

—S. 153—Mere controversy on ques¬ 
tion of title is not sufficient — Some 
question of title should be decided as 
between parties—Suit for rent—Lower 
Court not deciding question of title— 
No appeal lies under S. 153 63 

—“S, 153.A—Ex parte rent decree— 
Application to set aside is not maintain¬ 
able without statement of injury 520 
'" "S. 165 — Sufficiency of notice— 
Misuse incapable of remedy — Notice 
though not requiring tenant to remedy 
misuse is sufficient 493 

— Ss. 161 and 167—Part of holding 
purchased by mortgagee in execution of 
.his decree—His interest therein is in- 
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cumbrance withiu S. 161 and he cannot 
be ejected by purchaser in execution of 
rent decree until his incuiiil)r!vnce is 
annulled under S. 1()7 634 

-5s. 161 and 167 — Assignment of 

portion of rent payable to landlord— 
Assignment amounts to incuii]l)ranc 0 
within meaning of S. ICI 107 

- Ss. 101 167—Interest of mort¬ 
gagee in portion of noD-tvansforai)le oc¬ 
cupancy holding can take ell'ect agaiust 
tenant but is not binding upon landlord 
nor is it encumbrance ^Yithin S. 161 

402a 

- Ss. 161 and 167—Charge on tenure 

in respect of rent decree is not encum¬ 
brance and cannot be annulled under 
S. 167 265c 

- Ss. 161 and 167—Mortgage, of por¬ 
tion of non.transferable occupancy hold¬ 
ing is incumbrance — Execution pur¬ 
chaser can annul mortgage in mode pro¬ 
vided by S. 167 95a 

- Ss. 161 (a) and 167—Incumbrance 

—Interest of purchaser of portion of ten¬ 
ancy is not incumbrance 288 

- Ss. iQo and 105—(Per Chatterjea, 

Smither, J., dissenting) Patni Regula¬ 
tion (1819), Ss. 3 and 1—Patni tenure 
can be sold for arrears of rent under 
Bengal Tenancy Act—Previous decrees 
for rent are charge enforceable against 
surplus sale proceeds of patni sold in 
execution of later decree 265a 

-5. 167—Person acquiring title by 

adverse possession to portion of sub-ten. 
ancy is in position of ‘ incumbrancer”— 
Notice to him, in case of annulment of 
sub-tenancy, is necessary 950- 

-5.167—"Date of sale” means date 

when sale is confirmed 626 

- S. 169 (c)—Rent decree—Landlord 

is entitled to interest on arrears accru¬ 
ing due since institution of suit 965 

-5. 170 (3)—Right of purchaser— 

Purchaser at rent sale cannot deposit 
decretal amount of subsequent rent de¬ 
cree against original teoant to which he 
was not party — If such purchaser is 
benamidar of original tenant he has no - 
interest at all, voidable or otherwise, and 
has no right to make deposit 289(l) 

-5. 171—Contract Act (1872), Ss. 69 

and 70—Sale of patni in execution of 
rent decree—Deposit of decretal amount 
by dar-patnidar who was ordered to be 
put in possession under S. 171, Ben. Ten. 
Act“-Su^^ p^uiSaj^ij^^declaration 

A^ocaie HIjh Cturi 
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Bengal Tenancy Act 

that his right is not affected by order 
iindei S. 171 — Payment by defendant 
held fell under Ss. 69 and 70 — Decree 
conditional in patuidar’s favour to pay 
proportionate share of rent held bad 636 

-.S.lTl-CivilP. 0.(1908), S. 47— 

Decree for arreais of rent—Court decid¬ 
ing controversy between usufructuary 
and simple mortgagee as to their rights 
—Decision of Court is not appealable— 
Questions do not come under S. 47 nor 
under Bengal Tenanev Act (1885), S. 171 

45(2) 

- S. 180 a nd Ch. 6 — Lease of chur 

land for term of years is not of utbandi 
nature 698 

- S. 182—Widow of raiyat holding 

homestead for rcsidonce-^Transfor is not 
permissible without consent of landlord 

803 

-,S. 182—lloriicstead —More occupa- 

tion for more tlian 12 years does not 
make occupier settled raiyat 57 

- Sch.3, Art. 2 “ Patni Begulation 

(1819), S. 13 (4)—Tenure holder put iu 
possession is landlord for the time being 
and limitation to cover arrears of rent 
by him is regulated by Ben. Ten. Act. 
Sell. 3, Art, 2 46ti 

- Srh. 3. Art. 3—Dispossession of rai. 

yat by cosharer landlord—Eight to re¬ 
deem holding recognized in mortgage 
suit by another landlord —Such recogni¬ 
tion held not to extend period of limita¬ 
tion for suit for recoverv of possession 

901 

- Sch. 3, Art. 3—Scope of—Art. 3, 

Sch, 3, is not conbned to suits in which 
landlord himself is defendant 818(1) 

- Sch. 3, Art. 3 — Dispossession by- 

landlord as such is not necessary 699n 

- Sch. 3, Art. 3—Suit by dispossessed 

raiyat to recover possession from pur. 
chasers in execution recognized by land¬ 
lord is governed by Art. 3 G99fj 

- Sch. 3, Art. 3—Limitation—Kaimi 

raiyat dispossessed before passing of 
Amendment Act (E. B. and Assam)— 
Limitation for suit for recovery of pos¬ 
session is 12 years and uot two as under 
amended Act 356rt 

- Sch. 3, Art. 3—Raiyat suing to re¬ 
cover possession of liolding from auction- 
purchaser—Art. 3 does not apply 207(2) 
- Sch. 3, Art. 3—Landlord disposses¬ 
sing as purchaser in execution of decree 
for rent—Ait. 3 docs not apply 17l(i 
— -Sell. 3, Port. 3, Art. 6 (as amended 


Bengal Tenancy Act 

by Act 1 of 1907)—Applicability—Art. 6 
applies to execution of decree by co¬ 
sharer landlord not exceeding Es. 500 

494(2) 

- Sch. 3. Cl. (6)—Execution—Dismis¬ 
sal for default—Fresh application be¬ 
yond three years period of limitation 
under Bengal Tenancy Act is not main¬ 
tainable—Application is not one in con¬ 
tinuation of previous execution applica¬ 
tion dismissed in default 332 

Bengal Validation Act (1 of 1903J 

*-Landlord and tenant—Bent — Suit 

for—Person acquiring interest in tenancy 
prior to suit must be joined as party if 
plaintiff becemes aware of such interest 
after suit is instituted 429 

Bengal Village Chowkidari Act t6 of 1370) 

-Chowkidari chakran lauds resumed 

aud tvausfoned to zamindar — Parent 
estate put to sale exclusive of these lands 
by Collector under Act 11 of 1859—Pur¬ 
chaser acquires no title to the chowki¬ 
dari chakran lands 90of. 

-Chowkidari chakran lands comprised. 

within patni can be recovered by patni- 
dar on payment of additional rent as¬ 
sessed on those lands under Chowkidari 
Act 747 

- Sa. 50 and 51 — Suit by putnidai 

for possession of chowkidari chakran 
lands—Ameudmeut of plaint by addition 
of new lands—Limitation runs from date 
of application for amendment and not 
from date of order by Court 443a 

-$. 51—Application of S. 51 is not 

limited onlv to cases of contract in res- 
pect of lands other than chowkidari 
chakran lands 432c 

- S. 51—Land tenures — Chowkidari 

chakran lauds within putni belong to 
patnidar on resumption — Putnidar en- 
joying services of chowkidar before re- 
sumi'tiou is not liable to pay rent or 
cess in excess of what zamindar has to 
pay to chowlddari fund unless latter is 
entitled to profit bv terms of putni lease 

322(1) 

Calcutta Improvement Act (5 of 1911) 

-Court constituted under the Act is 

“Court" within Criminal P. C. (1898), 
S. 195 0325 

Calcutta Municipal Act (3 of 1899} 

-Ss. 171 and 228 — Contract Act 

(1872), Ss. 09 and 70—Consolidated rate 
paid by owner of premises — Owner can 
recover half share from occupier 
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Calcutta Municipal Act 

--Ss. 299 and 593—Service of notice 

on one of several co-owners is effectual 
against others 167 

-S. 336-Civil P. C. (1908), S. 91 — 

S. 91 is not controlled by Calcutta 
Municipal Act, S. 336 497a 

- Ss. 408, 419, 574 and 698 — Notice 

under S. 408, requiring certain construc¬ 
tions to be made within three months— 
Period extended on objection—Construc¬ 
tion not made—Application for prosecu¬ 
tion giving vNTong particulars—Prosecu- 
tion under S. 574 on amended applica¬ 
tion is not barred 214 

S. 559 (18)—Bye-laws framed under 
Bye-law 2—Person having license depo¬ 
siting bricks on part of public street 
without fencing it otf as required —He 
is guilty of breach of bye-laws and also 
of offence under Calcutta Police Act 
(1866), S. 66 (4) (a) 201a 

S. 561—Bye-laws,'framed under Act, 
Nos. 83 and 85—Persons guilty cf breach 
of bye-law are not separately punishable 

645a 

S. 561, Bye-law 85 — Person — 
Joint proprietors of theatre are “person" 
within meaning of bye-law 85 6455 

S. 661, Bye-law —Provisions of Penal 
Code do not apply to interpretation of 
bye-law—Penal Code (1860) 645c 

Calcutta Police Act (4 of 1866) 

S. 54 (a)—For offence under S. 54, 
property in accused’s possession must be 
believed to be stolen before considering 
whether accused has been able to ac¬ 
count for his possession of that property 


687(1 

“ S. 66 (4) (a) — Calcutta Municipa 
Act (1899), 8 . 559 (18)—Bye-laws frame 
under bye-law 2—Person having licens 
depositing bricks on part of public stree 
without fencing it off as required — H 
is guilty of breach of bye-laws and als 
of offence under Calcutta Police Ac 
(1866). 8 . 66 (4) (a) 201 

1910)—Whether sub-S. (4) (a) override 

or repeals provisions regarding the rogi 
lation of obstructions to be found in tl 
Calcutta Municipal Act—Quam 20 ) 
544 — Criminal P. C. (1898 
Ss. 403, 236 and 237—Person in possei 
„of bales of jute charged unde 
Bs. 380 and 411, Penal Code, and acqui' 
ted—Proceedings under S.54.A,Calcutl 
Pohoe Act, against him are not mail 
tainable 


Carrier 

-Rightsof consignee —Goods delivorod 

to steamship for carriage — Consignee 
cannot compel to rc-weigh goods before 
taking delivery — He may weigh goods 
himself and claim price of shortage 

-Consignee unjustifiably refusing to 

take delivery — He is not entitled to 
price but is liable for demurrage charges 
—Notice to consignee that goods will be 
sold at auction — No dennirrage can bo 
charged for period subseriuont tv) notice 

Carriers Act (3 of 1865) 

- S. 10—Notice —SuiD lor damages fui 

short delivery—Notice of claim is neces¬ 
sary thougli carrier came tf) know ol 
claim aliunde within sin months' time 
and had no difficulty in tracing goods 

B96a 

-S. 10—Notice — Clausa in bill of 

lading stating that no claim was to be 
valid unless notice be given and delivered 
at Companies office at Calcutta within 
six months of date of default — Clause 
does not limit requirements of S. 10 

8966 

Cattle Trespas* Act (1 of 1871) 

-5. 10—Seizure by lessee of grazing 

land of cattle for coercing owner to pay 
rent for grazing is no offence (Per Teu~ 
non, J., ShamsnlHttda, J., contra) 701(2)6 

Cbota Nagpur Tenancy Act (6 of 1908) 

-- Ss. 61 (2), ( 8 ) and 139 (2)-Suit to 

correct entry in Record of Eights—Suit 

to declare that rent is payable wholly in 

cash in civil Courts is barred 76a 

Civil P. C. (14 of 1882) 

S. 209—Interest — Jurisdiction to 
grant further interest after expiry of 
period of grace is under S, 209—Proper 
period for allowing such further interest 
is when decree absolute is made—Decree 
absolute not providing for same — It 
should be held that no such interest is 
allowed 1515 

-S. 248 — Notice — Where notice is 

necessary under 8. 248 order for execu¬ 
tion without it is nullity 913(X 

- S. 248—Previous execution—Order 

granting application for transmission of 
decree is not order passed in previous 
execution 9135 

S. 3lO-i4 — Landlord 'withdrawing 
deposit made by transferee of non trans¬ 
ferable holding cannot dispute trans¬ 
feree’s title 397 

- S. 310-i4 — Acceptance of deposit — 

Effect of—Transferee of occupancy hold- 
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in '4 iK^posilin^ money to sot aside sale in 
execution of rent decree—Ltui'ilord t.ik- 
in.i; inoiiey v.'ithoiit di^pufiii;^ — Trans¬ 
feree is temnf -Evidence Act. S. 11') — 
T,andlonl ami Tenant 220(2) 

-S'. dl9—No period is fixed for order 

yranling syinholieal possession to auc¬ 
tion-purchaser under S. 310 .j45 

- S. li;2 - Civil P.C. (1008). 0. 32, 

K. 7—Compromise for minor hy Court of 
Wards—Eeavo of Court is not necessary 
—Court of Wards Act (1870), Ss. 18 and 
57 830 

-.S. 530— Scheme to inanasoment of 

charibahle trust can l)o varied on mere 

application without fresh suit o30a 
-(5 of 1908) 

-Hindu Law does not override Civil 

P. C.—Interpretation of Statutes— Pro¬ 
cedure 9876 

-S. 2 (2)—Order refusing to admit ap- 

peal whether is decree— Quaere 53c 

-S. 11—Landlord and Tenant— Rent 

—Ex parte decree at rate of rent alleged 
in plaint does not operate as res judicata 
on question of rate of rent 984 

- S. 11—Execution— Objection to at¬ 
tachment and sale of property not de¬ 
cided but sale proclamation ordered to 
issue — Judgment-debtor can raise same 
objection on subsequent execution appli- 
cation by sale of same properties TOoa 

-S. 11 — Decision about rate of rent 

is res judicata unless rent alleged to be 
subsequently changed 684 

- S. 11—Will—Construction —Deci¬ 
sion held not res judicata as regards con¬ 
struction of will 658 

-S. 11 ■" Decision in vent suit that 

there is no relationship of Landlord and 
Tenant — Suit for khas possession by 
landlord is barred by res judicata 

552(1) 

- S. 11—Might and ought — Decision 

is res judicata even though ground not 
finally decided in previous suit 5356 

- S. 11 — Question of transferability 

of holding in issue—No finding given — 
Suit decreed—Decision cannot operate as 
res judicata on question of transferabi- 
lity • 523 

- S. 11 — Rent suit —‘Decision as to 

jama payable operates as res judicata 

489(2) 

- S. 11 aiid 0, 9, B. 13—Res judicata 

— Suit to set aside decree obtained by 
fraud—Question of fraud already consi- 
dered in proceedings to sot aside ex parte 


Civil P. c. 

decree will operate as res judicata 

125(2)6 

‘5’- 11—Court must have jurisdiction 
to decide subsequent suit in which mat¬ 
ter is subsequently raised 70a 

-N. 11—Execution—Question decided 

at one stage is conclusive and cannot be 
l e-agitated in subsequent stages 51a 

- S. 11, 0. 23, R. 1—Suit for recovery 

of possession of land—Relinquishment of 
portion of claim without leave of Court 
—Subsequent suit for recovery of relin¬ 
quished portion is barred by res judicata 
and also under 0. 23, R. 1 23 

- S. 11. Ex 2 jI. 4 — Suit for possession 

of land dismissed— Subsequent suit for 
same land on different title is barred 

535a 

*- S. 11. Expl. 5 and 0. 41, R. 33 — 

Suit against defendants 3 and 4 for back 
rents alleging that they were due from 
them to defendant 1 who had assigned 
them to plaintiff—Alternatively plaintiff 
claiming them from defendant 1 — Suit 
decreed against defendants 3 and 4 but 
on appeal suit dismissed on finding that 
rents were paid to defendant 1 — No 
cross-objection against liability of defen¬ 
dant 1 and so liability left undecided — 
Subsequent suit against defendant 1 for 
same sum is not barred 223 

-S. 24 — Small cause suit valued at 

Rs. 140 transferred from Sub-Judge hav¬ 
ing small cause powers not exceeding 
Rs. 500 to Muusif having small cause 
powers up to Rs. 100 only — Jilunsif’s 
Court is Court of Small Causes within 
S. 24 (4) m{i) 

-S. 35—Discretion in respect of costs 

exercised by trial Court—Presumption is 
that disci’etion has been exercised— Ap¬ 
pellate Court will not interfere unless 
discretion proceeds on manifestly wrong 
gi'ouud _ 526(2)a 

~S. So — Costs—-Appeal— Question as 
to costs does nob form subject of appeal 
unless question of principle is involved 

526(2)6 

- S. 35—In absence of special reason 

costs follow event 1806 

S. 47, 0. 22, R. 4 (2)—Hindu widow 
and next reversioner executing mortgage 
bond — Decree obtained against both — 
Objections by widow alone disallowed— 
Next reversioner substituted after her 
death raising same objections — Rever¬ 
sioner is competent to reopen matters 
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settled by orders made previous to 
widow’s death 151a 

- S. 47 and 0. 47, R. 1 —Application 

falling under S. 47 though described to 
be under 0. 47, R. 1 must bo treated as 
one under S. 47—Appeal held competent 

551 

-S. 47—Non bona tide purchaser of 

equity of redemption is not representa¬ 
tive of judgment-debtor and cannot ob¬ 
ject to execution of mortgage decree 

510 (1) 

- S. 47—Assignment of decree in fa¬ 
vour of applying for substitution 

of name—Judgment.debtors contending 
that N’s husband was real assignee—N’’® 
husband not being party to execution no 
question could be decided as between 
him and his wife as to who was benefi¬ 
cial owner of decree 358a 

- S. 47—Process to apprise judgment- 

debtor of execution fraudulently sup- 
pressei—S. 47 applies and alse Limi¬ 
tation Act (1908), Art. 181, and S. 18 

171c 

-S. 47 — Purchaser of portion of 

equity of redemption cannot under S. 47 
object to sale in execution 110 (2)a 

-S. 47—Decree for arrears of rent— 

Court deciding controversy between usu¬ 
fructuary and simple mortgagee as to 
their rights— Decision of Court is not 
appealable—Questions do not come under 
8. 47 nor under Bengal Tenancy Act 
(1885), S. 171 45 (2) 

- Ss. 47 (l) and 144 — Order under 

S. 144 is one deciding question falling 
under B. 47—Appeal to High Court is 
chargeable with court-fee of Rs. 2 335 

- S, 62—Suit for arrears of rent 

against six persons three of them being 
dead—Decree is not nullity — It can be 
executed as money decree only against 
judgment-debtors living at date of suit 
—Landlord and Tenant 5l2a 

- S. 73—Sale proceeds remaining in 

hand of purchasing decree-holder are held 
by Court—Refund under S. 73 can be 
enforced by process in execution 400 

- S. 73 and 0. 31, R. 2— A, B and C 

appointed executors —• X, creditor of 
estate, getting decree against A and B 
only—.4 being himself creditor obtain¬ 
ing decree against B and C—Two decrees 
can be regarded as passed against same 
judgment-debtor and X is entitled to 
rateable distribution along with A 281 
8. 86 — Ruling prince being sued 


Civil p. c. 

withoixt consent of Covornment submit¬ 
ting to jurisdiction— Objoction cannot 
be taken in appeal 985a 

-S. 91—S. 91 is not controlled by 

Calcutta Municipal Act (1899), S. 3(i*» 

497a 

- S. 91—Village pathway— Obstruc¬ 
tion of—Suit for declaration of right to 
sue—S. 91 does not apply 212a 

- S. 92—Suit relating to temple land 

does not fall under S. 92 483a 

-S. 92. 0. 1, Ry. 3 and 10 (2)-Suit 

to eject third persons from trust proper¬ 
ties cannot be brought under S, 92— 
Transferees of trust properties cannot be 
made parties under 0, 1, Rr. 3 and 10 to 
suit under S. 92 (SB) 5 

- Ss. 96 and 144 — Partition suit— 

Preliminary decree set asideon appeal— 
Pinal decree passed pending appeal is 
without force—Restitution can be order¬ 
ed in respect of money levied under final 
decree and time begins to i-un from date 
of final decision in appeal against preli¬ 
minary decree 457 

-Ss. 99, 100 and 103—Appeal against 

appellate decree passed without jurisdic¬ 
tion is’jDaintainable—Appeal, maintain¬ 
ability 435a 

- S. 100—Custom—Proof of existence 

of, is question of fact 979a 

-S. 100—Custom — Validity of and 

whether proveil by facts on record is 
question of law 979c 

- S. ion — Custom, existence and 

proof of, when may be determined in 
second appeal stated 979fi! 

- S. 100—Finding on value of state¬ 
ment in document will not be interfered 
with G85 (l)a 

-S. 100 a7i(l 0.2, Ry. 6 aiidl —Claim 

for separate possession on allegation of 
partition and alternatively for joint 
possession are contradictory—But if not 
objected to, decree for joint possession 
cannot be set aside in second appeal 

G85 (2) 

- S. 100 —Bengal Laud Revenue Sales 

Act (1859), S. 2 —Instalment of revenue 
payable on account of January kist does 
not become “arrear” until Ist February 
next following—Question whether in¬ 
stalment constitutes “arrears'’ of revenue 
is question of law G73a 

-5. 100—Entry in Record of Rights 

—Rebuttal of presumption of correctness 
is question of fact 5975 
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S. ino— fiDding as to undue in- 
fliioiico is one of fact and cannot be chal¬ 
lenged in second appeal 590a 

S. 100—Lower appellate Court stat¬ 
ing that tlic only one of three material 
witnesses examined tliough all three 
were examined—Decision based on evi¬ 
dence of that witness is nullified 'Aih 

S. 100—Tenancy whetlier jote or 
raiyat is question of fact 517(2)a 

- S. 100—Tenure whether permanent 

— Decision depending on construction of 
kabuliyat—Question is not merely of 
fact 517(216 

- S. 100—Private chittas admitted in 

evidence in lower Courts without objec¬ 
tion— Objection to proceedings in lower 
Court cannot 1)6 allowed to prevail in 
second appeal—rraetice, second appeal 

39-16 

S. JOO— Landlord and Tenant— 
Ejectment—Tenancy-at.will—To deter¬ 
mine tenancy only reasonable notice is 
necessary—Notice whether reasonable is 
question of fact 355 

-S, 100—Wbebhor stipulation to pay 

exorbitant interest is penalty is mixed 
question of fact and law—Contract Act 
(1872), S. 71 3316 

.S’, too — Kiiuling as to status of 
tenant is one of fa-jt and faiiiiot be (dial- 
lenged—Mistake as to area f)f tenancy is 
not error of law J22 

-5. 100 — Adverse possession — Co- 

owners—It is mixed question of law and 
fact {)Sd 

-.8. 102—Appeal—Suit cognizable by 

Small Cause Court—Mere addition of 
prayer for declaration does not alter 
nature of suit 528 

-S. 107 0. 1, A’. }0 — H and J 

claiming each to be solo landlord sued 
tenant for rent—Botli suits tried to- 
gether— H party defendant to J's suit— 
No appeal preferred in J's suit — U ap. 
pealing—Decree in J’s suit is not res 
judicata and J should be added as party 
to appeal 008 

- S. 109—Appeal to Privy Council— 

Order of remand held not final 878 

- S. 114 — Provincial Small Cause 

Courts Act (1887), Art. 35 (2)—Suit for 
compensation for unlawfully cutting and 
removing trees and misappropriating 
crops is not cognizable by Small Cause 
Court —Suit decreed by Small Cause 
Court without objection as to jurisdic- 


civii p. c. 

tion—Objection can yet be raised in re¬ 
view ^ 9ii;a 

- S. 115 — Jurisdiction usurped by 

lower Court—High Court must interfere 

946c 

- S. 115—Misconstruction of decree 

is error of law 9^'2od 

S. 115 and 0. 1, H. 10 (2)—Addition 
or substitution of parties — High Court 
can interfere under S. 115 or of Govern¬ 
ment of India Act (1915), S. 107 9096 

■— S. 110—Erroneous decision in law 
does not warrant High Court’s inter¬ 
ference 896c 

- S. 115 and 0. 47, R. 1—Exercise of 

discretion in refusing or granting review 
—High Court cannot interfere 701(1) 

-S. 115 and 0. 23, R. 1—Leave to 

withdraw with liberty to bring fresh 
suit granted on insufficient grounds— 
High Court will not interfere unless 
there is material irregularity 534 

-5.115 and 0. 9, R. '.)and 0. 17,7t, 3— 

Application for postponement on ground 
of illness of plaintiff rejected—Suit dis¬ 
missed—Apidication to set aside dismis¬ 
sal is to be disposed of under 0. 9. E. 9 
—0. 17, E. 3, is inapplicable 330 

— S. 115—Award without any evidence 
should bo returned—Arbitration 247c 

-S. ] 15 —District Judge ordering on 

conditjon payment of allowance to guar¬ 
dian of person of minor - Condition 
subsequently superseded -- Subsequent 
application for allowance refused for 
guardian not having complied with con¬ 
dition—Order can beset aside inrevision 

242 

S. 115 Objeetjon abandoned by 
pleadoi—Court acts with material ir¬ 
regularity in entertaining sucli objection 
raised by successor of pleader 47a 

S. 115—High Court will not inter¬ 
fere with decision on point of law 45(l) 

S. 115 (c) Decision of District Judge 
held not subject to revision although 
based upon grave mistake of facts-Mis¬ 
takes l)eld to be in regard to question 
which he had jurisdiction to decide 

415c 

~Ss. 128 and 157—S. 128 whether 
validates delegation of duties to Eegistrar 
not allowed under old Code (Quaere) 6816 

^ Ss- 132 and 133—Hindu lady of 
high family, although not observing 
pardah, cannot be compelled to appear 
in witness-box—S. 132 covers case of 
such lady 111 
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*- s. 132 (1)—Pardanashin lady ap- 

psai'ing in Court to institute eriminal 
complaint does not cease to be exempt 
from personal appearance in civil Court 

743 

-S, 141—District Judge can take pro¬ 
ceedings on application under Lunacy 
.Act (1912), S. 62 353c 

-S. 144—Partition suit—Preliminary 

decree set aside on appeal—Final decree 
passed pending appeal is without force 
Pestitution can be ordered in respect of 
money levied under final decree and time 
begins to run from date of final decision 
in appeal against preliminary decree 
Limitation Act, Art. 181—Civil P. C., 
8.96 i'57 

- Ss. 144 and 47 {l)-Order under 

S, 144 is one deciding question falling 
under S. 47—Appeal to High Court is 
chargeable with court-fee of Rs. 2 335 

-S. 144—Auction-purchaser of pro¬ 
perty of which plaintiff obtained posses¬ 
sion in execution of decree is represen¬ 
tative of plaintiff for purposes of restitu¬ 
tion 229 

-S. 145—Surety bond given in execu¬ 
tion proceedings—Liability of surety is 
not affected by dismissal of execution 
case 

-S. 148—Award fixing time for pay¬ 
ment—Court cannot extend it 5546 

- S. 149— Insufficient court-fee on 

memorandum of appeal—Deficiency can¬ 
not he allowed to be made up on day of 
hearing unless grounds for exercise of 
discretion exist 1936 

->S. 151—Court cannot assume juris¬ 
diction forbidden by legislature 925c 

-iS. 151—High Court in its appellate 

insolvency jurisdiction has inherent 
power to award costs—Insolvency 5986 
-S. 151, 0. 21. Rr.lQand 19—Execu¬ 
tion of decree for smaller sum cannot be 
issued against party to whom larger sum 
is payable 1336 

—S. 161—Remand—Appellate Court 
can remand case under S. 151 55a 

—S. 151—Appeal preferred by infant 
not represented by guardian ad litem is 
not competent—High Court can how¬ 
ever under S. 151 make order necessary 
to meet ends of justice 556 

——0. 1, R. 3 —Causes of action—Join¬ 
der of—R. 3 applies 858a 

•-0.1, Br. 3 and 10 (2) and S. 92— 

Suit to eject third persons from trust 
properties cannot be brought under 8. 92 


Civil P.C. 

—Transferees of trust pioperties canuut 
be made parties under 0 1. Hr. 3 and 10 
CO suit under S. 92 (SB) 5 

-0. 1. R. 5 and 0. 2, R. 3—Rent- 

Suit for—Alternative claim for money 
decree against plaintiff's co^harev is 
maintainable 

- 0. 1, R. 8 and 0. 7, R. 4—Few stray 

persons coming forward with representa¬ 
tive suit without proper representation 
of community—Court cannot adjudicate 
upon public right 

- 0. 1. R. 9. 0. 2, R. 5 n.nd 0. 6, R. 17 

—Word “estate ’ in 0. 2, R- 5 includes 
even estate in its physical sense—Suit 
against executor as such and personally 
is maintainable when both claims arise 
in reference to same estate Suit against 
excutors personally dismissed on ground 
that defendants being in possession as 
executors could not be sued personally 
Court should have given opportunity to 
amend plaint instead ot dismissing suit 

870 

-0. 1, R. 10 and S. 107~H and J 

claiming each to he sole landlord sued 
tenant for rent—Botli suits tried to¬ 
gether —H party defendant to J .'5 suit 
No appeal preferred in J .s suit II ap¬ 
pealing—Decree in J's suit is not res 
judicata and J should be added as party 
to appeal 698 

- 0. 1, R. 10 (2)—Suit instituted by 

administratrix of deceased—Adopted son 
claiming to be made co-plaintiff—Ad¬ 
ministratrix admitting fictuin of adop¬ 
tion in another suit hue pleading want 
of authority from husband Son liaving 
made out prima facie case was entitled 
to be made party 909a 

- 0. 1, R. 10 (2) andS. 115—Addition 

or substitution of parties—High Court 
can interfere under S. 1)5 or of Govern¬ 
ment of India Act (1915), S. 107 9096 

-0. 1, R. 10 (2)—Suit for recovery of 

rent against one heir of original tenant 
— Remaining heirs can be added as 
parties although nob necessary parties 

433 

-'0. 2, B. 2—Hindu law—Partition 

—Some property omitted in former suit 
—No ignorance of property or fraud— 
Subsequent suit is barred by 0. 2, R. 2 

987a 

-0. 2, B. 3 and 0. 1, B. 5—Rent— 

Suit for—Alternative claim for money 
decree against plaintiff’s cosbarer is 
maintainable 8136 
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- f.i. j, I,'. •>. 0. 1, It. 9 and 0. fi, 

Ji'. 17 —Aui'd "o'tato " in 0. 2, R. 5 
iucUule:^ even c>bn,Le in its piiysical sense 
—Suit oxoculor as sued and per¬ 

sonally is maiutainal'le \Yhen both claims 
arise in loi'crence to same estate—Suit 
ai^ainst exrutors personally dismissed on 
{’round that doiendanfcs beini’ in posses¬ 
sion (.‘socutors could not be sued per¬ 
sonally—Court should have given op¬ 
portunity to amend plaint instead of 
dismissing suit 


870 

- 0. 2, Hr. Hand 7 a7tJS. 100—Claim 

for soi^arate possession on allegation of 
partition and alternativoly for joint pos- 
session are contradictory—But if not ob¬ 
jected to, decree for joint possession can¬ 
not be set aside in second appeal.,685 (2) 
* — 0. 3, 4 — Pleader acting on 

vakalatnaraa not containing his name 
Execution petition presented by pleader 
is valid ■” Omission to insert name is 
merely clerical error and can be amen- 
dad 

- 0. 5, B. 17—Place of service of 

summons explained 

--0. 6, B. 4—Estoppel—It is abso¬ 
lutely necessary to plead estoppel if it 
is intended to rely upon it 917/ 

-0. 6, B. 4 and 0. 7, B. 1—Suit for 

title to tank—Plaint not expressly set¬ 
ting up title by adverse possession but 
plea included in statement of facts on 
which claim based—Defendant pleading 
that plaintiff was never in possession- 
issue of title by adverse possession 
though not distinctly framed fought out 
on merits—Court finding plaintiff to be 
in possession for generations—Plaintiff 
is entitled to decree declaring title by 
adverse possession 141 

- 0. 6. B. 17, 0. 1, B. 9 and 0. 2, B. 5 

—Word “estate” in 0. 2, R. 5 includes 
even estate in its physical sense Suit 
against executor as sued and personally 
is maintainable when both claims arise 
in reference to same estate—Suit against 
executors personally dismissed on ground 
that defendants being in possesion as 
executors could not be sued povsonally 
—Court should have given opportunity 
to amend plaint instead of dismissing 
suit 870 

- 0. 6, B. 17—Practice — Appeal — 

Amendment of decree during pendency 
—Amended decree appended to memo— 
Appeal is against amended decree 530^7 
- 0, 6, B. 17~Scope—When amend- 


Cjvil P. C. 

meat should not be allowed in appeal 
illustrated 391 (l) 

-0. 6, B. 17 — Suit for account of 

partnership — Amendment to convert 
suit into one for remuneration of service 
is not permissible 294c 

- 0. 6, B. 17—Order for amendment 

of pleadings in appeal—Second appeal 
is incompetent—Error in form of plaint 
is not fatal I88(i 

— 0. 7, B. 1 and 0. G, R. 4—Suit for 
title to tank—Plaint not expressly set¬ 
ting up title by adverse possession but 
plea included in statement of facts on 
which claim based—Defendant pleading 
that plaintiff was never in possession- 
issue of title by adverse possession 
though not distinctly frauied fuughc out 
on merits—Court finding plaintiff to bo 
in possession for generations—Plaintiff 
is entitled to decree declaring title by 
adverse possession 144 

- 0. 7. B. 4 and 0. 1, B. 8 — Pew- 

stray persons coming ferward with re¬ 
presentative suit without proper repre¬ 
sentation of communitj—Court cannot 
adjudicate upon public right 4S7 

- 0. 7. B. 10 — Provincial Small 

Cause Courts Act (1687), S. 25—Small 
Cause Judge dismissing suit on merits 
after holding it to be non.cognizable 
acts without jurisdiction—High Court 
set aside order and directed return 
of plaint 869 

^ - 0. 7, B. 14—Plaint—Stamp Act 

(1899), S. 33 — Jurisdiction of Court 
to impound document — Insufficiently 
stamped documents in bound book not 
relating to claim — Court cannot im¬ 
pound such documents as they were not 
produced in performance of his func¬ 
tion within 0. 7, R. 14 1026 

- 0. 7, Br. 14 and 18—Document not 

filed with plaint nor within time fixed 
by Court — Document in existence at 
time of institution of suit—Rejection of 
document hold not proper exercise of 
discretion 329 

- 0. 8, B. 5—Pleadings in mofussil 

are not given strict construction 4025 

- 0. 8, B. 5—Omission to deny allega¬ 
tion of title in plaint by defendant does 
not amount to constructive admission 
warranting decision in plaintiff's favour 
—Practice, Pleadings 1786 

- 0. 9, Br. 4 and 9—Dismissal under 

R. 4—Rejection of application to restore 
case—Appeal does not lie 164 (l) 
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- 0 . 9, JS. 9. 0. 17. U. 3 and 8. Uu 

— Application foi- postpoucmeat on 
ground ofiUness of plaintiff rejocted 
Suit dismissed—Application to set a^ide 
dismissal is to be disposed of unuer 0 J. 

B 9_o. 17, B. 3 is inapphcablo 

-0.9, iJ. 9 and Sch.% Para. 11- 

Award without any evidence cannot be 
set aside under 0. 9. B. 9, but should 
be remitted to arbitrator for 
deration ^ ^ 

-0. 9, B. 13 and 0. 13. B. (l) (d)" 

Application to set aside decree on 
ground of no authority to file petition 
for compromise is within the scope ot 
R 13—Order of rejection is appealable 

322 f2) 

■0. 9. B. 13 — Mortgage suit — Ex 


Civil P. C. I • I- . 

for ,l6oision-IIiifh Court w.ll 


fere 


parte decree should be set aside 

L-ety „ . 

-0. 9, B. 13 and S. ll-Bes judioiita 

—Suit to set aside decree obtained by 
fraud—Question of fraud already con¬ 
sidered in proceedings to set aside ex 

parte decree will operate as res 

‘ 12o (2)6 

- 0. 12, B. 6—Portion of claim ad¬ 
mitted—Judgment can be passed in res¬ 
pect of that portion—Suit can proceed 
in respect of remainder of claim lb<a 
-0. 12, B. 6—Judgment on admis¬ 
sion is in discretion of 
tion must be exercised judicially 4b7o 

-0 12, E. 6—Scope of, indicated 

467c 

- 0 , 16, B. 20—Party producing 

document under rule, but not exhibiting 
in evidence—Court cannot make oiTler 
under R. 20 against him IMD 

- 0. 17, B. 3, 0. 9. R. 9, and S. 115- 

Application for postponement on ground 
of illness of plaintiff rejected—Suit dis¬ 
missed—Application to set aside dis¬ 
missal is to be disposed of under 0. J, 
R. 9—0.17, R. 3 is inapplicable 330 

-0.18, B. 5 —Non-compliance with 

provisions of R. 5 does not make disposi¬ 
tions entirely inadmissible Object of 
provision is to ensure accuracy—Diposi- 
tion not read over to witness is admis¬ 
sible in evidence—Evidence Act (1872), 
S 80 289(2) 

-0.18, B. 12 and 0. 26, R. 16—De¬ 
meanour of witnesses — Commissioner 
can note his observation as to demeanour 
of witness (SB) 363/i 

-0. 20, B. 4—Judgment of Court of 

Small Causes—Omission to give reasons 


_ .0 oQ B 12 —Protits are assessed by 

inqui.-y'^in suit itself ami not in csoeution 

_ .0 >20, B. 12 —Decree directing ascer- 

tainmont’of mesno profits in execution 

is nob 

_ _ Q OQ 12—Application lev ascev- 

tainmont ’of' mesne profits dismissed for 
default — Subsequent applications^aia 

barred * 

_ -O on n 1 ‘ 2 —Decree for int^sne pio- 

fibs-Porm of. shown _ 

_ 0 21 B. 2—Encevtified payment 

does nob'extend limitation ^177a 

_ Q 21, i2. 2—raymonfc of amount 

awarded hv preliminary mortgage decree 
out of Court cannot be 
out certification 

_ 0 21 2 —Consent decree prodd¬ 
ing that judgment-debtor should deliver 
to decree-holdev land o.nd raise wall 
within certain time—Appli-^^^tion by 
judgment-debtor intimating to /--ourt 
that terms of decree have lieen perfonrieci 
does not fall under 0. 21, R. 2 Judg¬ 
ment-debtor failing faithfully to carry 
out terms of decree-Rcmedy of decree- 
holder is to apply for execution bJ 


-0 21 , i?r. 13 aii(Z 17 (2) Applica¬ 
tion for execution-supplementary hst 

of property can be allowed after regis¬ 
tration of application—Fresh application 
if necessary, it can be treated as one in 
continuation of first application-No 
question of limitation arises '3 

_0 21 Rr. loaH(i 19 { 6 )-Suitfor 

rent by cUharer-All cosharers made 
pro forma defendants—Some holding 
dual position of being tenants and co- 
sharers—Suit decreed in favour of plain 
tiff and also in favour of cosharers pro 
forma defendants-Application or exe- 
cution by pro forma defendants i^olding 

dual position maintainable—Court had 

to decide first what each pa^ty owed to 
other and allow execution for difterence^ 

_0. 21. B. 17 (l)-Application for 

execution rejected as not being in accord- 
ance with law does not save |‘m»tation 
-Limitation Act (1908). Ar - 82 2456 

_^ 0 . 21 , i?r. 18 , 19 ondS. 151 Bxeou 

tion of decree for smaller sum cannot be 
issued against party to whom larger 
sum is payable 





Ci.;i }\ c 


' ^ -1 • "Application jov execu. 

ti'111—Order to vecislor application and 
i'ii'.it? notice passed Nofii-odnly served 
Anidavit of -civico cf notice tiled in 
(. oiirt Oeei'oc holder suet of filing atfida- 
vir. !i.dd ciiiiivalont to taking stei)-in-aid 
--l.iiiiiiation Act Art. Idi) 2-211 

“ (J. -1. /i', -2—Fraudulent suppres- 

.siun id lU'Mi ess—Fjxecution sale is void 

171Z) 

0. dl, Ji. d4'-].)ecrc-6 declaring title 
lo^ sinios is executable on defendant’s 
failure to obey directions of decree 817c 
0. ‘Ji. I;. 3o (l)—Partition suit— 
l-ixecution—I'resh execution for actual 
possession after dismissal of execution 
cU'C on grantin.g formal jiossession is 
maintainable 350 

f). -1,7^ 53 (i) {5> Time barred 
deeiee“Set off of, is not allowable 


<J. 21. It. 51—Attachment is not 
complete until procedure in R. 54 is fol¬ 
lowed 489(1) 

-04—Scope —Court cannot 

sell property in execution whicli has not 
been duly attached 1030 

- 0. 21, R. 04—Transfer of Property 

Act (1882), S. 58—Suit on mortgage 
compromised—^^ortgagoragreeing to pay 
deci'Ctal ainount in specified instalments 
—On I'ailiu’o to pay nioi-tgagce to get 
mortgaged property soldj and in case of 
dcticiency, also certain other property— 
Payment not marie—Roth properties sold 
and purchased by mortgagee—Moitgagor 
applying to set aside sale—Fresh com¬ 
promise setting aside sale on mortgagor 
making payment within two months— 
Compromise not carried out —Mortgagor 
in meantime mortgaging portion ot jiro- 
perty sold for purpose of paying off de¬ 
cretal amount—.Mortga.gcs under sub- 
sequent mortgage obtained no rights 
and interest—It was immaterial whe¬ 
ther portion mortgaged was attached or 
not 194^ 

-0. 21, Pi’. OG—Appeal against order 

settling terms of sale proclamation does 
not lie (',01 (i) 

0. 21. li. (16—Court can issue sale 
proclamation before objections are judi¬ 
cially disposed of Iqq 

0. 21, i?. 90—Sale in execution of 
ent decree—Mortgagee of non-transfer- 
ble occupancy holding entitled to set 
side sale— Whose interests are affected 
y sale Meaning of. explained 846 


M'l CT jNlir.X, l:il8 CALCUTTA 

civil p. c. 

- O. 21, R. 90 and 0. 43, R. 1 (;)— 

Order dismissing application under 0.21, 
R- 90, for non-appearance of applicant is 
appealable 474 

0. 21, R. 90—Tjimitation Act {1903), 
S. 18 and Art, 166—Application under 
0. 21, R. 90 made more than 30 days 
after sale—No finding as to time when 
applicant came to know of sale—It is 
not competent for Court to come to con¬ 
clusion that application falls under S. IS, 
Lim. Act 77 

-0. 21, R. 92—Execution sale—Pur¬ 
chaser from decree-holder of property 
purchased by latter in execution—Subse¬ 
quent setting aside of sale with notice to 
decree-holder binds purchaser though he 
is entitled to refund 511 

——0. 21, Rr. 92 and 93—Suit for re¬ 
fund of purchase money, maintainability 
of—•ludgment-debtor found to iiave no 
saleable interest—Purchaser at oxecu- 
tion sale can sue for refund of purchase 
money —Suit is maintainable though 
plaintiff does not ask to set aside sale 505 
0. 21, R. 93—Bengal Revenue Sale 


so 


Ijaw (1859)—Rule of caveat emptor does 
not apply to sales for Government reve- 
nue 2925 

(K 21, Rr. 03, ff2 and 91—Pnichaser 
deprived of property by person chun'ing 
under paramount title cannot <-'110 t • re¬ 
cover purchase money 148 

- 0. 22, R. 3—l)e.T- e 


I'X' 


with mesuo profits again-jt J, P. aud 5'— 
S dying leaving three infant?—Appeal 
decided in favour of ai>poll:inls—Second 
appeal—All aiipallants in h-wor Court 
made respondeius but appeal as against 
two minors ilisrnissed for non-prosecu¬ 
tion Ai'peal slioiild nor fail in its en- 
tivetv nib 

—n.'ld.R. \ and o. 30, 7,'. 4-8uit 
deciried in favoarof persons described as 
proprietor-, oi limn —Appeal —One of 
plainiills dying — Representative not 
brought on record —Decree being in 
favour of plaintiffs jointly, appeal abates 

1605 

—0.22, 7^.4 (2) and 5. 47-Hindu 
widow and next reversioner executing 
mortgage bond—Decree obtained against 
both—Objections by widow alone disal- 
lowed — Next reversioner substituted 
after her death raising same obiections— 
Reversioner is competent to reopen mat¬ 
ters settled by orders m.ade previous to 
widow’s death 151a 



■21 


. Subject Tnim-a 


vil P. C. 

•0. 23, i?. 1 —Permission—In eacli 
case permission must be construed in 
accordance with wording of order 749a 

-0. 23 ,i?.l—Permission—Order con¬ 
taining directions to plaintiff to pay up 
oosts of defendant as condition precedent 
to institution of fresh suit—Plaintiff 
cannot bring fresh suit before complying 
with directions 

-0. 23, S. 1 and S. U5-Leave to 

withdraw withliberty to bring fresh suit 
granted on insufficient grounds High 
Court will not interfere unless there^ is 

material irregularity 
-0. 23, B. 1—Judgment should not 

contain statement in respect of point not 
raised by parties—Plaintiffs held not 
entitled to withdraw suit withliberty to 
bring fresh suit—Practice, Judgment 213 
- 0. 23, R. 1 and S. 11—Suit for re¬ 
covery of possession of land Relin¬ 
quishment of portion of claim without 

leave of Court—Subsequent suit for re¬ 
covery of relinquished portion is barred 
by res judicata and also under 0. 23, 

B 1 

—0. 23, B. 3— Practice — Appeal- 
Order refusing to record compromise 
should be appealed against and not con¬ 
sequent decree 

- 0. 26, B. 16—Demeanour of witnes¬ 
ses—Commissioner can note his observa¬ 
tion as to demeanour of witness Civil 
P. C.. 0. 18, R. 12 fSB) 303?i 

-0. 30, B. 4—Succession Certiticate 

Act (1889), S. 4—Succession certificate 
is'not necessary where one member of 
plaintiff firm dies 

-0. 30, J?. 4—Order applies only to 

suit brought in name of firm 160a 

- 0. 30. B. 4 and 0. 22. li. 4—Suit 

decided in favour of persons described as 
proprietors of firm —Appeal—One of 
plaintiffs dying — Reoresentative not 
brought on record —Decree being in 

favour of plaintiffs jointly, appeal abates 

1606 

-0. 91, B. 2—Joint trustees—All 

trustees should be co-plaintiffs or should 
be made defendants 810c 

-- 0. 31. B. 2 and S, 73—i, B and C 

appointed executors—X creditor of es¬ 
tate, getting decree against land B only 
—A being himself creditor obtaining de- 
' oree against B and C—Two decrees can 
be regarded as passed against same judg¬ 
ment-debtor and X is entitled to rate¬ 
able distribution along with A 281 


1918 Calcutta 
C ivil P. C. 

- ■0,S'2, li. 3— No guardian :.'l litem— 

Decree passed—Minor is in iiosi- 

tion as if he were no party to 'itigation 

81 'ia 

- ’0. 32, li. 3—Decree witm ut ap¬ 


pointment of guardian ad litem —Mort¬ 
gage suit against minor representatives 
of mortgagor—(liiardian notapp'iinted 
Decree is not operative against minors 
and must stand cancelled 

- 0. 32, B. 3 (4)—Appo:u:ment of 

guardian ad litem—Notice to minors is 
necessary —Minor respondenc not made 
party to appeal—No order can be made 
against him 

-0. 32, B. 7—Compromise for minor 

by Court of Wards—Leave of Court is 
not necessary—Civil P. C. (1882), b. 402 
—Court of Wards Act (1879), Ss. IB and 
57 ^'39 

-—0. 3i—Scheme for payment under 
decree for foreclosure, sale or redemp- 


tion noted 

■0. 34, 


472(2)6 


li. 1 


Paramount title can¬ 
not be gone into 

-0. 34, li. 1 —Non-trausierable occu¬ 
pancy holding—Suit to enforce mortgage 
—Landlord is not necessary party 056 

-0. 34, B. 1—Suit by mortgagee of 

raiyati holding—Applicatioin by purcha¬ 
ser of holding setting up paramount 
title rejected—Mortgagee obtaining de¬ 
cree and instituting suit to eject pur¬ 
chaser—Purchaser has right to redeem 
mortgage — Transfer of Property Act 

(1882). S. 91 ^0 

- 0.31, B. 3 (2)-Couit cannot ac¬ 
cent pavmonb after final decree is passed 
‘ 4216 

-0. 34, B. 5—Method oi execution of 

mortgage decree is provided by final 
decree and cannot he altered at instance 
of judgment-debtor and to the prejudice 
of decree-holder 459(2) 

-0. 34, B. 10-Mortgage smt-Pre- 

liminary decree—Money paid by mort¬ 
gagee after preliminary decree either for 
rent or for supporting bis title to mort¬ 
gaged property, can be added to mort¬ 
gage money 1039a 

-0. 34, B. 10—Preliminary decree— 

Rent not paid—Mortgagee is not bound 

to keep mortgage property in jeopardy 

iu*iyo 

-0. 34, B. 14—"Bring property to 

sale”—Meaning explained 7056 

-0. 38, B. 5 -Scope—Debt payable 

to defendant out of jarisdiction by per- 



2b 


SL-D.iEcr lNi>Ex, 1018 Calcutta 


Civi; p. c. 

iuii n t 'C-'.'iiu •xvitliin juvisdictioii— 
c i.iiij'j Ijo attached under 0. 3S, 
K. •* (dj 011(» 

- 0. d'j, iV. Court illejially attach¬ 
ing ii.nev {•,>\aljie outside jurisdiction 
hy i'e-s >n not resident within its juris- 
diction—.\fonev paid on arrival to do- 
cree-ljolder -- Uecrec-holdcr must pay 
i)aclc money 9116 

■* 0. dS, ii'r. 5, 0 anil II — Attach- 

moiit l)0l'or0 judgment ceases on dismissal 
of suit — Court dismissing suit should 
make o)der \\ itlidrawing attachment — 
Appeal (Joes nut revive order of attach¬ 
ment 39 

0. db, 11. G—Limitation Act (1903), 
8 . 10—Attachment before judgment is 
not stay of execution 63l(2)a 

- 0. 39, A*. 1—Temporary injunction 

should not ho refused if object of suit be 
defeated 495(1) 

- 0. 4i, li. 1—Eespondent wrongly 

named—Mistake is not fatal 5826 


-0. 41. Hr. 4 and 33 — Appellate 

Court cannot vary decree in respect of 
persons who are not parties to appeal 

287a 

— 0. 41, R. 4—Necessary party—Ap¬ 
plication for enhancement of rent by 
two landlords — Appeal dismissed as 
against one landlord for want of prose¬ 
cution—Appeal fails in its oulirety 28G 
-0. 41,22.4—Appeal by some—Ap¬ 
peal on ground common to all—Decree 
can he reversed against all 766 

-0. 41, R. 10—Security for costs of 

suit or appeal is not required from 
plaintih' preferring appeal in forma pau¬ 
peris 6l8(l) 

-0.41, i?. 10 (2) —Appeal dismissed 

under R. 10 can be re-adinitted 812a 
0. 41, Rr. 19 and 33 — Appeal 
by some defendants wibbout making 
other defendants respondents — Ap2)8l- 
late Court cannot pass decree against 
co-defendants without adding them as 
IJarties to a{)p8al — Appellate Court 
should restore and rehear appeal if it 
has passed such decree and co-defendant 
applies for restoration after adding him 
as party 173c 

“ 9' 22—0. 41, R. 22 does not 

permit respondent to take entirely new 
ground 227a 

0. 41, Rr. 22 and 33—Appellate 
Court cannot reverse decision of trial 
Court in appellant's favour in absence 
of cross-objection 163 


Civil P, C. 

0. 41, R. 22—Cross-objection by 
one respondent against another is co¬ 
vered by R. 22—Matter sought to be 
raised having no connexion with ques¬ 
tion raised in appeal—Cross-objection 
should not be allowed (SB) 13a 

— 0. 11, R. 23—Order of remand — 
Local investigation not applied for in 
original Court cannot be directed by ap¬ 
pellate Court 907 

- 0. 41, R. 26—Suit for possession by 

purchaser in mortgage decree—Rights of 
defendants claiming as lessees ought to 
bo decided—Practice, procedure 492(1) 

- 0. 41, R. 33— Applicability of— 

R. 33, does not apply to person not party 
to appeal 2876 

-0. 41,i?.33—R. 33 should not be 

allowed to be invoked to enable litigant 
to defeat provisions of other statutes 

(SB) 13c 

-0. 43. i?. (l)(d) and 0.0, R. IS— 

Application to set aside decree on 
ground of no authority bo file petition 
for compromise is within the scope of 
R. 13—Order of rejection is appealable 

322(2) 

-0. 43, 7M(i) and 0.21, IA90— 

Order dismissing application under 
0. 21, R. 90 for non-appearance of appli¬ 
cant is app0alal)le 474 

- 0. 43, R. 1 [l] and 0. 41, Rr. 17 and 

19—Appeal to special Judge dismissed 
for default—Application to re-hear also 
dismissed—Appeal lies—Bengal Tenancy 
Act (1885). S. 109 A-(2) 695 

- 0. 43, it. 1 {uj and 0. 47, Rr. 4 and 

7—Review sought on allegation of dis¬ 
covery of new evidence—Strict proof 
necessary—Appeal against order grant¬ 
ing review as well as against final de¬ 
cree after review—Appellate Court can¬ 
not enter into question of sufficiency of 
proof for granting review, but can re¬ 
verse final decree if not justified by evi¬ 
dence G18(2)a 

-- 0. 46, Rr. 0 and 7 — Provincial 

Small Cause Courts Act (1837), Sch. 2, 
Cl. 31 and S. 16 Suit to recover specific 
sum of money does not become suit for 
account though accounts have to be ex¬ 
amined for determining question in con¬ 
troversy—Reference should be * made to 
High Court in cases of doubt as to form 

1037 

0.4:1, R. 1 Order may be assailed 
in entirety or as to portion 8796 


I 
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9 


Civil P. C. 

0. 47, B. 1 and S. 115—Exercise of 


discretion in refusing or granting review 
—High Court cannot interfere 701(1) 
'0. 47,1?. 1 and S. ’47—Application 


falling under S. 47 though described to 
be under 0. 47, E. 1 must be treated as 
«n0 under S. 47—Appeal held competent 

551 

0. 47, Br. 4 and 7—Limitation for 


application—If after 90 days it must be 
shortly after discovery—Limitation Act 
(9 of 1908), S. 5 and Art. 173 8886 

•0. 47, Br. 4 and 7 and 0. 43, B. 1 


(iii)—Eeview sought on allegation of dis¬ 
covery of new evidence—Strict proof is 
necessary—Appeal against order grant, 
ing review as well as against final de¬ 
cree after review—Appellate Court can- 
not enter into question of sufficiency of 
proof for granting review, but can re- 
verse final decree if not justified by evi¬ 
dence 618(2)a 

-0. 47, B. 4 (6)—Strict proof in 

Cl. (b), meaning explained 888a 

- 0. 47, Br. 7 and 41 and 0. 43, B. 1 

(ttj)—Eeview sought on allegation of dis¬ 


covery of new evidence—Strict proof is 
necessary—Appeal against order grant¬ 
ing review as well as against final de¬ 
cree after review—Appellate Court can- 
not enter into question of sufficiency of 
proof for granting review, but can re¬ 
verse final decree if not justified by evi 
clence 618C2)a 

”“0. 47, B. 8—One of two Judges of 
Division Bench hearing appeal, retiring 
Other Judge granting review of judg¬ 
ment Judgment and decree amended— 
Judge moved to re-hear case passing 
same order Order set aside on anpeal— 
Appeal directed to be reheard by Divi¬ 
sion Bench—Division Bench only con¬ 
sidering point involved in review and 
passing same order—Application for re¬ 
view on ground that Bench ought to 
have heard whole case— Held every 
other proceeding after amendment of de¬ 
cree was superfluous-Appeal was con. 
eluded by final decree made by order in 
review application—It was not incum- 
bent on Division Bench to rehear entire 
appeal ^ 879a 

0. 47, B. 8 Eeview—It is optional 


with Court to re-open case in part or in 
-entirety e79c 

^-“Sok. 1—Schedule does not control 
provisions of Code 631{2)c 

'Sdh, 2, Para. 1 (l)—Reference by 


Civil p. c. 

some parties is invalid even -.v-.iitist piu- 
ties referring 

Sell. 2, Paras. 4 ana J-i”* ^i bitnitor 
giving evidence before colleagues — 
Award is not vitiated ' (',41,^ 

■Sch. 2, Paras. 4 and 15—Eeierence 


not providing that opiuion of majority 
should prevail—Majority award i^j valid 

Sch. 2, Paras. 4 aa.I 15 — One of 


parties deliberately absentin,; — Award 
is valid 844^, 

■Sch. 2, Para. 14 and 0. 9, i,’. 9_ 


Award without any evidence cannot be 
set aside under 0. 9, R, 9, but should be 

remitted to arbitrator for reconsideration 

r. / ^ 2476 

‘Sch. 2, Para. 14 (a)—Award of costs 


in excess of authority does not invali¬ 
date whole award 5296 

Sch. 2, Para. 14 Remittance of 

award held proper 3996 

- Sch. 2. Para. 15 — Refusal of arbi- 


trator to summon witness if in exercise 
of prudent discretion does not vitiate 
award 39^^ 

Sch. 2, Para. IG— Voluntary refer. 


ence in pending suit — Valid award on. 
is binding and Court cannot interfere 

Companies Act (7 of 1913) 

•S. 134—Presidency Magistrates in 


Calcutta can try charges under S. 134 
although company is situated outside 
Calcutta 042^ 

' S. 134 (4)—Default iu filing balance 
sheet — Director cannot plead that no 
general meeting was called and no 
balance sheet was laid before it 8lla 
Ss. 134 (4) and 7G — Requisites of 
conviction — Before convicting officer of 


company it must be shown that officer 
was knowingly party to default in bold¬ 
ing meeting 299 

S. 162 Dissolution of company 
when commences stated 1886 

Compromise 


■Practice—Appeal — Order refusing 


to record compromise should be appealed 
against and not consequent decree 431 
- Minor — Compromise effected bv 

I _ 2 — _.» ^ ^ 


guardian in consideration of settlement 
of disputed claim is not binding on 
minor, unless claim is proved to be 
honest and in good faith — Claim under 
alleged will can form no basis of con¬ 
sideration for compromise, where will is 
not genuine 255 


1. 


;jf) 

Contern t 


^rB.u.cT iNf.i.x. IC'IS Calcutta 




. . ‘ I article Obstruction 

u-ith course of justice is 
noce.-.-:uy If it is ‘'calculatecl” to 

oh.tvuct ..ih, interfeio withduocourseof 

mstice i- --i!!i,;ient (SBj ma 




Court has power to punish 
lo! coiiloinpr co-imiitted out of Court 

SY^n,:,rih fggj 

11 i-^r and publisher are liable for 
c-ntoi:ii.t-Knowled,i?e of contents not 

. (SB}9S8r 

fur..diction should he exercised 

^th sreat care and when case is beyond 
aH reasonable doubt (SB) 9S8d 

Y Oiuland criminal contempt- 
Di-tinctirn between - Proceedings are 
not to vindicate personal interest of 
•Judges I'A -nernd administration of 

, . (SB) 988c 

:.3 b-isip — Person cannot 

. {sb)98'^/- 

KG.ui.:Ling or attempting to proju- 
^IS oontenipt (SB) ma 

Uiiectors of company carrying on 

newspajer. how far liable for contempt. 

(SB) 988/1 

^ Construction-Meaning and in¬ 
tent are to bo determined by fair inter¬ 
pretation of language used by general 
tone of writing - Disclaimer on pub- 
Iishei s part as to intentional disrespect 
13 not sulhcient defence (SB) OSS? 

; -Newspaper article-Pubiication of 
in the Amnta Bazar Patrika —Con 
struYion - Articles should be read 
together to determine their scope and 
purpose even though they were proved 
not to have been written by same person 
Articles were calculated to brin« Court 
and the Chief Justice who was respo" 
sible for its administration into con¬ 
tempt, and not only todestroyconfidence 
in Court but also to undermiue and im 

pair Its authority (SB) 988/ 

". . •J<\''e^’t‘9eni0nt for demonstration 
against Judge is contempt—High Court 
hasp^veiYo punish for contempt com- 
mitted out 0 Court - Apology has not 
eftect of discharge as matter of right 

75 ^ 

n I'espoDsible for 

pu lication of false statements without 
author s name 7o*^/> 

—;To say that sentence is “ciuerWa 

contempt ,,^2^ 

Letter amounting to oontempt'^of 

n, nnnMQho/^ in __ £ 


t 1.1- wuiempb of 

Com t published in newspaper — Court 


Contempt 

caYPunish either printer or publisher or 

"~Contempt of Court of Eeeorr— 
Modes of proceeding indicated 713^ 

I'm- of contempt may be made 
Couitsuomotu 

To charge Judge with presumptuous 
tManny orto publish anything with a 
' ww to induce Judge to alter his course 
amounts to contempt 713/ 

* Contempt by misrepresentation o? 
wilful concealment of facts - Apology 
luay mitigate matters ' 713; 

Contract 

■ -Privity “Contract when enforceable 
bj stianger \endor reserving conside- 
lati^. for payment to creditors is trustee 
101 them-Creditor’s suit is not on nova¬ 
tion but implied trust 9.^^ 

—C I. F-Contract Act (1872), S. 56 
-Outbreak of war-Performance is reu 
uered Impossible-Eight and liabilities 
of parties - Contract of affreightment 
does not subsist after outbreak of war 

_-I-. , 830(1* 

Executory contract-Dissolution of. 

how efiected, stated goal 

- “liability—Illiterate person — Con 

tents not fully explained — Contract is 

not binding upon him 5^0^ 

■—Contract for preparation of jamawad 
ball—W hetherit runs with land— 

Conlracl Act (9 of 1872) 

—8-. 2 — Consideration what consti¬ 
tutes explained-Benefit to promisor is 
not necessaij—Joint mortgagors though 
not benefited are liable on mortgage 816 
8. 11 Mortgage in favour of, minor, 

S. lo Refusal by mortgagee to re- 
convey mortgaged ni'operty to mortgagor 

^cept on certain terms does not amount 
to coercion oa“ 

y 15 Suit tor rent on basis of 
Ubuliyat resisted on plea of Coercion- 
Defendant IS bound by terms unless he 
proves his allegation gg 

Property Act 
(188,-) S 12i> — Eesoission — Right of 
rescisMon in case of gift is cironmsoribed 
b> same sort of circumstances as would 
operate to invalidate conr.ract 6l-5/> 

S. 23—Form of risk-note exonerat 


mg 


company from liability except for 
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Contract Act y 

loss of complete package is not contrar 
bo public policy—Railways Act S. 72, 

796(2)a 

- S. 23—Public policy — Case—Com- 

poundable and non-compoundable of¬ 
fences—Summons only for compoundable 
offence—Agreement to compound whe¬ 
ther valid 590i; 

- S. 23—Creditor advancing sum to 

tvfo brothers for marriage expenses— 
One of them always to work in conside¬ 
ration—Interest to be liquidated by ser¬ 
vice of one or other — Creditor to feed 
them only—Agreement whether opposed 
to public policy as slavery bond was 
doubtful 409a 

- S. 23—Money paid under agreement 

opposed to public policy can be reco¬ 
vered 4096 

- S. 23—Scope—Money lent for the 

purpose of assisting borrower to visit 
brothels^and bring in prostitates cannot 
be recovered in a Court of law 30dd 

- S. 27—Contract in restraint of trade 

is void—"Goodwill” illustrated 546a 
- S'. 29—Landlord and Tenant — Oc¬ 
cupancy holding — Custom as to trans¬ 
ferability of holding on payment of 
nazar, leaving rate of nazar indefinite, is 
void for uncertainty 1146 

- Ss. 43, 44 and 61—Goods supplied 

to number of persons—Payments made 
by some without specific appropriation 
Creditor can appropriate payments in 
order of time even towards time barred 
debts 8026 

- S. 43—Joint promisors—Promisee 

can sue one or more under S. 43 512c 

S. 43—Persons jointly liable for 
debt cannot insist on being sued toge¬ 
ther in absence of express agreement 

512e 

S'. 43—Landlord and tenant—Suit 
for arrears of rent against one of several 
heirs of deceased tenant is not maintain. 

able 145(2) 

S’. 66 — Outbreak of war—Perfor- 
mance is rendered impossible—Rights 
and liabilities of parties—Contract of 
affreightment does not subsist after out¬ 
break of wap-Contraot. 0. I. F. 830a 
S'. 66 — Contract—Executory con¬ 
tract — Dissolution of, how effected, 
stated 8306 

S. 66—Contract of affreightment 
may be dissolved by act of law 830c 
S. 60 — Applicability of— Interest 
payable under express stipulation or 


31 

Contract Act 

provision becomes dol>t accessory k. 
principal debt—Debtor and Creditor 

605 (2)rf 

S'5. 61, 43 and 44—Goods supplied 
to number of persons—Payments made 
by some without specific appropriation 
—Creditor can appropriate payments in 
order of time even towards time barred 
debts 8026 

-S. 62—Specific Relief Act (1877), 

S. 24-Suit on agreement to grant lease 
embodied in solenamah — Solenamah 
set aside by Court—Contract cannot be 
enforced—Plaintiff cannot fall back on 
verbal agreement to grant lease 108 

- >'>s. 69 and 70—Sale of putni in 

execution of rent decree — Deposit of 
decretal amount by dar-putnidar who 
was ordered to be put in possession 
under S. 171, Ben. Ten. Act—Suit by 
putnidar for declaration that his right 
is not affected by order under S. 171— 
Payment by defendant held fell under 
Ss. 69 and 70—Decree conditional in 
putnidar’s favour to pay proportionate 
share of vent held bad—Bengal Tenancy 
Act (1872). S. 171 63G' 

- Ss. 69 and 70—Payjnent in satisfac- 

tion of decree by person party to decree 
and bound thereby is payment within 
S. 70 though his interest is unaffected 
by decree 440^ 

69 Interested in the payment 
of money”—Meaning explained 4466 

- S. 69—Suits for contribution—Whe¬ 
ther S. 69 applies—446c 
— —Ss. 69 and 70—Consolidated rate 
paid by owner of promises—Owner can 
recover half sliare from occupier— 
Calcutta Municipal Act (1899), Ss. 171 
and 228 75 

- S. 69-Ar rears of rent due by patni- 

dar to zamindar paid by dar-patnidar 
and he entered possession in 1862—Pos¬ 
session formally terminated in 1899— 
Suit by patnidar in 1901 for rentagainst 
dar-patnidar—During pendency of suit 
dar-patnidar paying rent on behalf of 
patnidar—Suit by dar-patnidar to rea¬ 
lize these sums after allowing defendant 
patnidar credit for rents payable by him 
as dar-patnidar-Dar-patnidar is enti¬ 
tled to decree — His claim cannot ))0 
postponed merely because account is 
not taken of his possession from 1862 as 
such claim if put forward can be met by 
plea of limitation 56 
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Con Iracl Act 

-70 (ind GO—Sale I’f putui in 

c*vc:utioa of rent decvco-"Hcposit of 
decretal amoimt lij, diir-patnidar wlio 
\v;is ordered to Ge put in possession 
under S. 171, ileu. Ten. Act—Suit by 
pufnidiir for declaration that liis rij’ht 
is not attectod by order under S. 171 — 
Pavnicnt I'v defendant held fell under 
Ss. (iO and 70 — Decree conditional in 
puinidar's favour to pay proportionate 
slnro of rent lield bad GOG 

— .S. 70 — Trespasser in g<'od faitli 




makingimprovoniouts on land—Owns is 
liable for costs of iniprovetuents-Trans¬ 
fer of Property Act (18S-2). S. oi G20ri 

^ - S. 70—k 70 i;^ not limited to 

caseswhere person lawfully doing things 
for another knows the other G‘296 
- Ss. 70 and 69—Payment in satisfac¬ 
tion of decree liy person party to decree 
and bound tliereby is payment within 
S. 70 though his interest is unalTected 
by decree 440(1 

^ - S. 74—Penalty — Stipulation to 

pay interest at higher rate on default 
of payment of lower rate is penalty— 
Stipulation for certain rate of interest 
to be reduced if punctually paid— 
Stipulation for higher rate is not penal¬ 
ty 557/ 

-5. 74 {amended by Act 6 of 1899), 


—Penalty and liquidated damages— 
Court has power to give relief of in¬ 
terest — Reasonable compensation for 
non-payment of interest punctually can 
be awarded 557^ 

- S. 74—84 per cent p. m. as rate of 

interest on arrears of rent held not 
penal 552 (2)6 

—S. 74—High interest—Law does 
not prevent parties from contracting 
high rate of interest—Court should not 
reduce as penal rate deliberately arrived 
at by parties 473 

- S. 74—Stipulation to pay interest 

at exorbitant rate in event of rent being 
in arrear may amount to penalty 334a 

- S. 74—Civil P. C. (1908), S. 100- 

"Whether stipulation to pay exorbitant 
interest is penalty is mixed question of 
fact and law 3346 

■-S’. 74, Expl. — Explanation is not 

exhaustive 334c 

-S. 126—Promissory note—Liability 

—"Repayment guaranteed by me" en. 
dorsed on note is contract of guarantee 

707a 

•S. 128—Limitation Act (1908), S. 20 


Contract Act 

—payment oi intere-t by principal even 

with consent to .surety — Limitation is 

not extended against surety 707c 

~—12.S—Remedy against principal 

debtor barred—Remedy against surety 

mav continue 707c 

* 

-.Ss. 151, 152 and 161 —Railways 

Act (1890), S. 72 — Goods lost — Res¬ 
ponsibility of railway is that of bailee 
—-Loss due to act of God — Railway is 
not liable for loss—Goods not delivered 
to consignee at place of destination — 
Burden is ou railway to prove existence 
of circumstances exonerating it from 
liability 892 (2)a 

-.8. 151—Jjiability of steamship in 

respect of goods delivered for carriage is 
that of insurer 824a 

-A. 172—"Pledge" lies midway bet¬ 
ween loan and mortgage 947a 

-A. 172—Contract of pawn — Deli¬ 


very actual or constructive is necessary 

9476 

- S. 172—Title-deeds are not “goods" 

that may be pledged within meaning of 
S. 172 947c 

-.S'. 172—Loose chattels may be hy¬ 
pothecated without transferring their 
possession—Intention to create security 
is test 1656 

-S. 176—Rights of pledgee, eitherto 

sue on debt or to sell property pledged 
are concurrent rights. 947e 

- S. 178—Government securities not 

mentioned in S. 178—Pledge of — They 
cannot be pledged except by endorse¬ 
ment by owner 947rf 

'~S. 247 Minor— Debt incurred in 
carrying on ancestral trade—Minor is 
not personally liable — Liability is 
limited to his share in trade—Minor 

448a 

S. 253 — Limitation Act (1908), 
Arts. 106 and 120—Suit for declaration 
of dissolution of partnership and for ac¬ 
counts is governed by Art. 106 and not 

Art. 120 294a 

Cosharer 

-Adverse possession—To make pos¬ 
session of one co-owner adverse to an¬ 
other there must be actual ouster—Pre¬ 
sumption may arise from long uninter¬ 
rupted possession 501a 

-Cosharer in possession of whole 

property dispossessed by trespasser if 
can eject trespasser 4806 

-Exclusive possession of some laud 

by joint owner by mutual arrangement 
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Cosharer 

—Possession cannot be disturbed with¬ 
out seeking partition 393a 

-Exclusive possession by one — Suit 

for possession by other cosharer is main¬ 
tainable 19 

Coita 

-Appeal—Question as to costs does 

not form subject of appeal unless ques¬ 
tion of principle is involved — Civil 
P. C. (1908), S. 35—Appeal 526 (2) b 

Court'fees Act (7 of 1870) 

■- Ss. 7,11 and Sch. 2, Cl. 17~Parti- 

tion suit—Proper fee is Ks. 10 — Suit 
including claim for accounts of joint 
family business—Plaintiff is entitled to 
put approximate value upon claim — 
Procedure to be followed if court-fee is 
found insuflBcient after investigation is 
giveninS.il 1596 

S. 7 (4) (c)—Suit for declaration of 
rights 'and for injunction restraining 
-execution of particular decree — Court- 
fee payable is ad valorem 193a 

- S. 7 (4) (/)—Suit for administration 

and accounts—Court.fee on approximate 
nature of claim and not ad valorem 
•court-fees should be paid 895 

- S. 7 (4) (/) — Suits Valuation Act 
(1887), S. 8—Administration — Suit for 
—Administration suit by creditor is 
action for account within S. 7 (4) (f) 

883 (2)a 

S. 11—Administration—Suit for— 
Preliminary decree made—Each claim¬ 
ant whose claim is not transformed into 
iudgment-debt may be required to pay 
court-fee ad valorem— Obiter 883 (2)/ 
- Sf. 11, 7 and Sch. 2, Cl. 17—Parti¬ 
tion suit—Proper fee is Rs. 10 — Suit 
including claim for account of joint 
family business—Plaintiff is entitled to 
put approximate value upon claim — 
Procedure to be followed if court-fee is 
found insufficient after investigation is 
given in S. 11 - 1596 

Ss. 19 (l) and 19 (fl) (4)—Payment of 
'oourt-fees—Delay inmotion by Collector 
®; 19 (H)-Grant ot probate ean- 

not be dolayea-Probato 510 (2) 

Sch. 2, Art. & Art. 6 does not apply 
to security bojids lor stay of execution 

“’I,'*’™ "““P ""dor Stamp Act 
(1899), Art. 15 125 (l) 

—Sch. 2, 01. 17 and Ss. 7 and 11—Par. 

fcition suit—Proper fee is Bs. 10—Suit 

including claim for accounts of joint 

family business-PUintiff is entitled to 

put approximate value upon claim—Pro- 

1918 Indexes (Oal.)—6 A 6 


Courl fees Act 

codure to be followed if court-fee is 
found iusufliciont after investigation ig 

A , 1596 

Court of Wards Act (9 of 1879) 

Ss. ]S^aiid .)7—Civil P. G. (1908), 
0. 32, R. 7—Compi'omise for minor by 
Court of Wai ds—iyeavo of Court is not 
necessary—Civil P. C. (1882), S. 462 


Criminal Procedure Code (5 of 1898) 

-.s. 10, liule.s under }}. 6 and S. 360 

—Difference of opinion between even 
number of Honorary Magistrates—Case 
shall be referred back to District Magis- 
trato-On reference, S. 350 will annlv 

S. 00 Magistrate cannot pajis con- 
current sentences on accused in separate 
trials ^136 

- Ss. 9C and 100—Warrant under 

S. 100—Form of warrant under S. 9G 
used—Warrant held legal 74 

.S'. 106 (3)—Scope—Appellate Court 
cannot exercise powers given by S. 106 (3) 
where conviction not by Court specified 
in sub-S. (1) 517 ( 1 ) 

S. 107 ( 2 ) — Proceedings under 
S. 107 (2) cau be transferred by District 
Magistrate to his subordinate 892 ( 1 ) 
'Ss. 109 and 118—Petitioner by pro¬ 
fession Kaviraj found at midnight in 
lane with two others who bad in posses- 
sion house-breaking implements-Poti- 
bioner running away on being discovered 
and remaining silent on arrest aud giv¬ 
ing false explanation—Facts found did 
not bring petitioner within either Cl (a) 
or Cl. (b),S. 109 t' 87 a 

.S. 109 (a) S. 109 (a) refers to con¬ 
tinuous act 8876 

Ss. 133, 139 and 140— Inquiry in 
proceedings under S. 133—Bona fide 
claim of right set up—Order under 
Ss. 139 and 140 held not without juris¬ 
diction—Proper procedure would have 
been to refer parties to civil Court 40 
Ss, 145 and 5-37—Limitation Act 
(1908), Art. 47—Suit for posses.sion of 
lands declared in possession of defendant 
by order under Criminal P. C., S. 145 is 
barred if brought three years after Magis¬ 
trate's order to recover possession—Final 
order under S. 145 (b). Criminal P. C.— 
Omission to take evidence on behalf of 
party in whoso favour order is made is 
curable 90ia 

■- S. 145—Final order whether can be 

made by consent of parties—(Quaere 9016 
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- .s. 1 lo— Symbolical possession of 

tioldiny delivered to })ai'ty before insti¬ 
tution of proceedini's in respect of that 
bolding—Evidonco of actual possession 
on date of proceodiuLiS cannot be dis- 
carded bb-i (2) 

->. 1 1’* —Evidence—Adiiiissibilitv— 

Suit for possession—Facts of previous 
jiioc 2 edini;s under S. 1-l.j and order 
therein are relevant dl-la 

-N. 14'j —Order declaring possession 

of more lands tlian claimed—Defect is 
not question of jurisdiction—Magistrate 
can correct error in order 472 (l) 

--S', ll'j—Entry in Kccord of Eights 

under Ss. 10 and 41, Bengal Survey Act, 
is presumptive evidence of possession— 
Bengal Survey Act (5 of 1M70), Ss. 40 
and 41 2S4c 

- .s. Mo—Proceeding under—Magis¬ 
trate cannot supplement final order 
T\-itliout notice to other party 238 (1) 

- S. l lo—Magistrate refusing time for 

tiling written statement and passing ex 
parte final order—Order must be set 
aside lo8 (l) 

-.S'. 14o—Specific Belief Act (1877), 

S. 9—Suit under S. D is not maintain¬ 
able alter final order made in proceed¬ 
ings under Criminal P. C. (1898), S. 140 

137 

- S. 145—Order without opportunity 

to parties to adduce evidence is bad 94 

-S. 145, Cls. (5) and (6)—Magistrate 

has no jurisdiction to deal with lands 
not subject-matter of dispute—Order 
under Cl. (6) in favour of persons who 
are not parties but who are directed to 
come under Cl. (5) is not valid 117 

- S. 146— Order can be made only 

when possession cannot bo determined 

284a 

——Ss. 146 awrf 439—No efifort to deter, 
mine possession— Evidence leading to 
correct conclusion rejected and order 
under S. 146 passed—Order held to be 
without jurisdiction and involved mate¬ 
rial irregularity—Proper order indicated 

2846 

- -S. 1G4-Tnal by jury-Admission 

of confessional statements not made 
strictly according to law—Magistrate 
allowed to depose to statements by ac¬ 
cused not recorded in accordance with 
S. 164-Trial held to be vitiated by mis 

directions-CriminalP. C., Ss. 298 and 
299—Evidence Act (1872), S. 27 88a 

' Ss. 164, 298 and 299 — Jury left to 


Criminal P. C. 

decide whether confession of accused and 
how much thereof is admissible in evi¬ 
dence amounts to misdirection 88(7 
.S'. 164— Verification proceedings to 
test truth of confessions are not wholly 
illegal—But verifying Magistrate cannot 
depose to statements in verification pro¬ 
ceedings when they are not recorded by 
him according to S. 164— Evidence Act 
(1672) Ss. 2b and 27 88/ 

-S. 1(14—Evidence Act (l*S72), Ss. 27, 

24, 25 and 26— Verification proceedings 
— Supplemental statements by accused 
are not necessarily voluntary although 
recorded according to Criminal P. C. 
(1898), S. 104 88/c 

- Ss. 179, 181 (2) and 182— Jurisdic¬ 
tion-Criminal misappropriation of rents 
realised in one district— Charge of, can 
bo tried in another district liO(l) 

- Ss. 181 (2) and 531 — Criminal 

breach of trust by servant — Conviction 
cannot be set aside on ground that try. 
ing Magistrate had no jurisdiction if 
there has been no failure of justice 305 

- Ss. 181 (2), 179 and 182 — Jurisdic¬ 
tion-Criminal misappropriation of, rents 
realized in one district — Charge of can 
be tried in another district 110(1) 

Ss. 182, 179 and 181 (2) — Jurisdic¬ 
tion-Criminal misappropriation of, rents 
realized in one district — Charge of, can 
be tried in another district 110(1) 

S. 190 (l) (c) Magistrate, taking 
cognizance of offence can hold inquiry 
preliminary to commitment 3 

Ss. 195 and 476 — Court has no 
power to accord sanction for prosecution 
under Penal Code (1860), S. 225-B 967a 


■ Ss. 195 and 476—Court sending per¬ 
son to take trial for alleged offence with¬ 
out preliminary inquiry as to circum¬ 
stances constituting alleged offence acts 
without jurisdiction 9676 

S. 195 Court” may include tribu¬ 
nal empowered to deal with particular 
matter ^ 932 ^ 

5.195 Calcutta Improvement Act 
vlOll) Court constituted under the Act 
is Court” within S. 195 9326 

S. 195 Bengal Tenancy Act (1885), 
Ss. 69 and (0 Collector acting under 
Ss. 69 and 70, Ben. Ten. Act, is a Court 
within S. 195 927a. 

— S. 195—Bengal Tenancy Act (1885), 
Ss. 69 and 70—Proceedings under Ss. 6& 
and 70 are of civil nature—Collector try- 



Criminal P. C. 

ing proceeding is subordinate to District 
Judge for purpose of S. 195 9276 

195 Superior Court has inherent 
power to take fresh evidence 850<^ 

S. 195 —Sanction to prosecute wit. 
ness during pendency of suit is improper 

791a 

195 and 476—Scope— Qualifica¬ 
tions in S. 195 are to be treated as in- 
corporated in S. 476 3466 

S. 195 Sanction for prosecution 

granted by successor of Judge who heard 
case after long delay held unjustified — 
Order for sanction was set aside 120 
^5. 195 Perjury — Discrepancy 
owing to inaccuracy of mind — Sanction 
to prosecute should not be granted — 
Penal Code (1860), S. 193 106(2) 

S. 195 — Perjury ~ Statements not 
absolutely irreconcilable — Sanction for 
prosecution should not be granted —“ 
Penal Code (1860), S. 193 97 

S. 195 (l) (c) Produced” illustra- 
ted Alleged forged document used in 
proceeding under S. 145 — Document is 
produced and sanction is necessary for 
antecedent forgery and user 792 

S. 195 (6)- Cl. 6 does not autliorize 
remand for further inquiry 8.506 

Ss, 195 (6), 435 and 439— Cl. 6 pro¬ 
vides for correction of lower Court’s 
order— Power of superintendanco is not 
derived from S. 435 or S. 439 or Civil 

P.0 8.116 850. 

o. 195 (7) — Priucipal Court of 
original jurisdiction does not refer to 
Court of any particular class 927c 

S. 196 (7) - “Where no appeal lies” 
explained 927rf 

~S. 196 (7) District Judge can re- 
voke sanction to prosecute granted by 
oubordinate Judge 7916 

“ S. 196 (7) (c) — Provincial Small 
CauM Court is subordinate to District 
MagiBtrat6 910 

~ 8. 222 (2)—Misjoinder of charges— 

AoouBod charged on three different 

counts with theft or misappropriation 
committed at different times and with 
miBappropriation of aggregate of ten 
Items of money - Trial is vitiated 

233f2) 

' -St. 233 anef 536—Persons separately 
executing false kabuliyats to defraud 
complainant cannot be tried jointly 

"—Si. 284 and 236 — Misjoinder of 
ohuges, illustrated 237 
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Criminal P. C. 

- S. 239 — Person charged under 
S, 411, Penal Code, for receiving stolen 
property from another who was either 
thief or first receiver cannot be jointly 
tried with latter—Pena! Code (1860), 

_ 494(1) 

Ss. 258 and 43G—Accused ac(]uitfced 
of offence under S. 465, Penal Code- 
Sessions Judge cannot commit or order 
further enquiry for offence under S. 467, 
Penal^Cod _0 _ 943(2)a 

S. 29i Misdirection—Murder com- 

to 


mitted in boat —Failure bo i)ring 
notice of jury indications appearing in 
prosecution evidence of accused having 
left boat some time before occurreuce 
amounts to misdirection 314 i 

S. 297 Omission to draw atten¬ 
tion of jury that eye-witness is not exa¬ 
mined by prosecution amounts to mis¬ 
direction 

_ Whole evidence circum¬ 
stantial direction not to acquit ac¬ 
cused because in their opinion lie may 
possibly not bo guilty is misdireotion3l4/ 
2i)7, 298 and 299—Charge to 
the jury—Misdirection to jury ig ground 
for setting aside verdict—But verdict 
not erroneous and perfectly correct on 
evidence is not liable to ho set aside 140 
Ss. 298, 299 and 164 — Trial by jury 
“Admission of confessional statements 
not made strictly according to law — 
Magistrate allowed to depose to state- 
ments by accused nob recorded in accor- 
dance with S. 104—Trial held to be 
vitiated by misdirections 88a 

298 and 299**"Trial by jury— 
Treatment of confession by Judge, 
though one-sided, is not necessarily mis. 
direction 88^ 

Ss. 298 and 299—Statement by co- 
accused not self-incriminating— Judge 
asking jury to take into consideration 
statements as confessions is misdirec- 

^ 88 . 
— Ss. 298 and 299—Jury left to de¬ 
cide whether confessions of accused and 
how much thereof is admissible in evi¬ 
dence amounts to misdirection—Crimi 
nal P. C., S. 164 88d 

Ss. 298 and 299 Charge to jury— 
Dutyof Judge-Use of slang and collo- 
Quial^phrases should be avoided 88. 

Ss. 298 and 299 — Confession — 
Judge has to decide questions of rele¬ 
vancy and admissibility— Ill-treatment 
by police alleged-Burden of proof lies 
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on nocuse!l—Trial by jury—Value of 
confei^stnn has to 1)0 appraised l)y jury 

72 

-GoO nu'l dsd—Order for com- 

pons iti(-n not included in order for ac- 
.juitt.il i- not illegal—Impri-oninont in 
default cannot ])e included in order for 
.•nmpen'^atinn 430 

-d!’)—Compromise petition pre¬ 
sented when jud'^nient was beingwritten 
cannot be refused 238(2) 

-Ns. 300 an<l 10—Difference of opi¬ 
nion between even number of Uonorary 
Magistrates—Case shall be referred back 
30 jdialrict Magistrate — On reference, 
S 350 will apply—CriminalP. C.{l81)S), 
S. 10. Rules under IP 0 304(2) 

—-.8?, 3S0 and 250—Order for compen¬ 
sation not included in order for acquit¬ 
tal is not illegal—Imprisonment In de¬ 
fault cannot bo included in order for 
compensation 436 

--Ns, 403, 230 and 237 — Person in 

possession of bales of jute charged under 
Ss. 380 and 411.?. C., and acquitted — 
Proceedings under S. 54.A, Calcutta 
Police Act, against him arc not main- 
tainable— Calcutta Police Act (186G), 
S. 544—Penal Code (1860), Ss. 380 and 
411 400 

-S. 421—Complicated case—Appeal 

should not bo disposed of under S. 421 

106(1) 

-—.S. 430 —Applications by private 
person to sot aside acquittal should be 
considered on its morits(Pcr Teunon, J.\ 
Sham^^il Euda, J., contra) 701(2)a 

-iS. 130—Summary disposal of appeal 

quashing conviction—High Court can 
set it aside 392 

•- S. 439—High Court can enter into 

questions of fact—Power should be spar¬ 
ingly exercised (SB) 208f» 

— -S. 439 (2) — Order prejudicing ac¬ 
cused cannot be made in his absence 

169 

- Ss. 476 and 195 — Court has no 

power to accord sanction for prosecution 
under Penal Code (1860), S. 225-B 

967fl 

-— Ss. 476 and 195 — Court sending 
person to take trial for alleged olTence 
without preliminary inquiry as to cir- 
Gumstances constituting alleged offence 
acts without jurisdiction 9676 

- S. 476—Courts in presidency towns 

have no power to direct prosecution 
under S. 476 


Criminal P. C. 

*- S. 48S (9)—Complaint against hus¬ 

band temporarily living in Calcutta— 
Calcutta Courts have jurisdiction 785 

- S. 494—Duty of (jourt —Reasons for 

withholding or according consent must 
l»e given in the order 485 

--9. 517 — Debenture stolen and 

pledged—Magistrate cannot restore them 
to owner—Rights of owner and pledgee 
must be determined by civil suit 123 

- S. 526 — Magistrate, essential and 

necessary witness for defence—Transfer 
sliould bo allowed 175 

-.S. 530 ip) — Bengal Excise Act (5 

of 1909). Ss. 46 and 83 (a) — Offence 
under S. 46—Complaint by Police Officer 
below rank of officer in charge of police 
station is illegal —Magistrate’s proceed¬ 
ings are void under Criminal P. C., 
S 530 (p) 50 

- Ss. 531 and 181 (2)—Criminal breach 

of trust by servant—Conviction cannot 
be set aside on ground that trying Magis. 
trate had no jurisdiction if there has 
been no failure of justice 305 

- Ss. 537 and 145—Limitation Act 

(1908), Art. 47—Suit for possession of 
lands declared in possession of defendant 
by order under Criminal P. C., S, 145 
is barred if brought three years after 
Magistrate’s order to recover possession 
—Final order under S, 145 (b), Criminal 
P, C.—emission to take evidence on be¬ 
half of party in whose favour order is 
made is curable 901a 

Criminal Trial 

-Supplementary evidence cannot be 

given so as to prejudice the position of 
an accused (SB) 988j 

— Discharge, explained 943(2)i 

-Inherent power — Criminal Courts 

have inherent power though no analogous 
provision as S. 151, Civil P. C., occurs in 
Criminal P. C.—S. 151, Civil P.C., gives 
only legislative recognition to inherent 
power which already exists ; it does not 
create one—Inherent power, how to be 
used stated 850/ 

-Cross cases of rioting—Conviction 

in cue case on plea of guilty does not 
bar conviction in cross cases — Penal 
Code (1860). S. 147 650(l) 

-Evidence—Examination and cross- 

examination in batches prolonging tri®^ 
is not desirable 588c 

-Duty of prosecution—Prosecution is 

not required to produce witness whom 
Crown regards and has reasonable 
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Criminal Trial 

grounds for regarding as accomplice 

mb 

-Proof—Standard of proof does not 

vary with enormity of crime 314c 

-Jury—Case resting entirely on cir¬ 
cumstantial evidence — Jury must be 
satisfied that facts are inconsistent with 
any other conclusion than that person is 

gnilfcy 314? 

Custom 


Existence when question of law and 
when existence can be challenged in 
second appeal seated 9796 

Proof — Special usages modifying 
ordinary law must be ancient and invari¬ 
able and should be established by clear 
and unambiguous evidence—Long estab¬ 
lished usages existing in particular dis¬ 
tricts and families must be given effect to 

(SB) 363/ 

Proof—Eraki Mahomedan—Crooke’s 
work on Castes and Tribes of N. W. F. 
Province and Oudh may be referred to 
as authority of custom (SB) 3G3j 

-Proof—Custom not pleaded in liti¬ 
gation between members of community, 
where it might have been pleaded—Fact 
is relevant to show non-existence of 
custom (SB) 363/ 

Proof of—Evidence must be clear, 
convincing and consistent 3376 

Unreasonable” explained 3266 
Custom prejudicial to class and be¬ 
neficial to individual is unreasonable— 
Test of, laid down 32Gc 

Debtor end Creditor 

Payment of debt—No appropriation 
made—Creditor can apply payment to¬ 
wards interest in the first instance — 
Rule applies to decree providing for pay¬ 
ment of interest 605(2)6 

Payment of debt —• Interest due— 
Creditor can pay himself his interest 

^ G05(2)c 

-Contract Act, 0. 60 — Applicability 

of Interest payable under express sti¬ 
pulation or provision becomes debt ac- 

Dec«7 P"“oipal debt G05(2)d 

—^Ex parte decree set aside by suit— 
OrigiDal Buit ib rdvivBd aod plaintiff 
may proceed with ib 883 ( 1 ) 

-Construction—Sait on hand note- 

instalment decree—Decree, holder held 
entitled to appropriate payment towards 
interest first and credit balance towards 
P«noipal _ 605(2)a 

—Execution—Mortgage decree—Judg- 


Decree 

ment-debtor can execute such decree 

mh 

Construction—Charge can be treated 
witliout specific description of property 
Intention is necessary to create charge 
—T. P. Act, S. 100 obld 

Setting aside—Fraud—Circumstan. 
ces equally consistent with allegation oi 
plaintiff as with denial of defendant"^ 
Plaintiff must fiil 398 

-Specific performance—.Agreement to 

lease—Decree does not affect land—j’e- 
cree is personal 2226 

-Setting aside — Court Competent- 

Suit cannot lie to nullify it except oil. 
ground of fraud 

-Execution—Mortgage decree cannot 

be executed against some of the owners 
of equity of redemption 143fl- 

-Appellate decree supersedes original 

decree which it afiBrms 133^- 

-Condition imposed upon mode of 

execution is not valid 125(2)a 

Deed 


-Construction of—To ascertain in¬ 
tention of parties Court can look at po¬ 
sition of affairs at time of execution of 
document G09tf 

-Construction of—Expressions used 

capable of two constructions—One con¬ 
sistent with law to which parties are 
subject should be adopted OOOci 

-—Construction — Meaning of word? 

up to” or “until” certain day, illustra¬ 
ted 249a 

Divorce Act (4 of 1869) 


- Ss. 7 and 11—Petition cannot ba 

proceeded with if safeguards to prevent 
chance of connivance or collusion not 
observed 15G(2}a 

- Ss. 7 and 11—Petition for dissolu¬ 
tion of marriage-Inability to discover 
name of co-respondent—Procedure laid, 
down 156(2)6 

- Ss. 7 and 11 — Co-respondent not 

made party to dissolution of marriage— 
Citation ought not to be issued 156(2)o 
*- S. 12 — Condonation — Mere for¬ 

giveness of conjugal offence does not am¬ 
ount to condonation—Condonation must 
restore previous position of aduUeror 
and must be followed by cohabitation— 
After wife’s confession of adultery mere 
allowing her to use separate bed in 
same room cannot be regarded as con¬ 
donation 650(2)a 

"S. 13“ 'Collusion” explained 

650(2)6 
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Divorce Act 

^I“Merc refusal by husband 

niatrimoniai bed is not ground for disso" 

hitiou of marriage GoOfiljc 

tasements 

lligbt to water Extent and scope 
of. enunciated 10 :^Sa 

- Water course—Use of—Suit to res¬ 
train where no damage is caused is 
n)aiDttiinab ]6 10286 

' Right tc discharge surface water—* 
Owners of higher lands liave right to 
discharge surface water in all seasons 

422a 


Ri 


Jit to discharge surface water — 

Right of owners of higher lands is not 

curtailed by natural changes enhancing 

burden of lower ground 42-2i 

Eastern Bengal and Assam Disorderly 
Houses Act (2 of 1907) ’ 

“-5. .'j-Order under-District Magis¬ 
trate cannot interfere rinvfo) 

Ejectment 

— Notice-Licensee is not entitled to 

601 ( 2 ) 

Ejectment Suit 

Plaintiff must rely on strength of 
his own title 2536 

Estoppel 

Representation must be of fact917e 
No estoppel against statute 389(2)6 
Party pleading estoppel put on 
notice No case of estoppel 248 

Evidence ° 

, Admissibility—Suit for possession 
bacts of previous proceedings under 
b. 14o and order therein are relevant— 
Criminal P. C. (1898). S. 145 544a 

Evidence Act {1 of 1872) 

• S. 13—Status of tenant—Decree in 
fa^om’ of stranger is admissible 848 

chittas are not ad. 
EDissible—Semblo 394a 

^"^'P^f^ctice—Admission—Seve¬ 
ral persons jointly interested in subject- 
matter of suit-Admission by co-party 

IS admissible against others 971c 

- IB—Legal practitioner—Admis¬ 
sion of fact by pleader is binding upon 
nis client 282 

S. 18—Admission by guardian of 
person as to property is not binding on 
minor 34c 

—18- Admission by Court of 
Wards IS nob admissible on infant pro- 
pnetor 

—Ss. 21 and 31—Mere admission can¬ 
not create title which was non-existent 

S 94-P f • 

i4-Confession as to illicit pos- 


Evidence Act 

session of opium made to Superinten¬ 
dent of Excise is admissible—Opium 
Act (l of 1S7S), S. 9 138a 

Ss. 24 and 27 S. 24 does not con¬ 
trol S. 27 g 0 j- 

Ss. 25 a;irf 26—Statement by ac¬ 
cused in presence of Excise Officers— 
Police Officers present in same house— 
Statement is inadmissible 588a 

25 —Whether excise offiers are 
police officers—(/wacre 5886 

Ss. 26 and 27 — Criminal P. C. 
(1898), S. 164—Verification proceedings 
to test truth of confessions are not 
wholly illegal—But verifyiogMagistrate 
cannot depose to statements in verifica¬ 
tion proceedings when they are not re¬ 
corded by him according to S, 164 88 / 

S. 27-Criminal P. C. (1898), S. 164 
Trial by jury—Admission of confes¬ 
sional statements nob made strictly ac¬ 
cording to law—Magistrate allowed to 
depose to statements by accused not re¬ 
corded in accordance with S. 164—Trial 
held to be vitiated by misdirections 88 a 
—5s. 27, 24,25 and 26-S. 27 quali¬ 
fies S. 24 also—Confession excluded as 
whole—So much information as distinct- 
ly relates to relevant fact thereby dis- 

covered is admissible 88 {j 

much of information as 
set police in motion and led to “dis- 
covory" is admissible 88 /i 

5s. 27, 24, 25 and 26—Verification 

proceedings-Verification of confession 

y taking accused to places referred to 
m confession should be avoided 88 / 

5s. 27, 2i,2o and 26—Verification 

pioceediDgs —Supplemental statements 

by accused are not necessarily voluntary 

5. 32 (3)—Recital in document o^ 
conveyance as to boundaries of land sold 
IS admissible against strangers to deed 

—5 GS-Scope-Under S. 68 attesta¬ 
tion of a will can be proved by one 
attesting witness 705 

—5. 69—Mortgage bond-Attesting 
witnesses and scribe dead —Witness 
ca,lled to prove handwriting of attesting 
witness nob saying that he saw mort¬ 
gagor signing or that signature on deed 
was that of mortgagor—Proof of mort- 
gage bond was defective 9786 

** ' 74 ( 2 )—Secondary evidence of 

returns filed with and in custody of 
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evidence Act 

BegUtrar of Joint Stock Companies is 
admissible— Record” means collection 
of documents (SB) 988fe 

—jS. 80-Civil P. C. (1908), 0.18, 
K. 5—Non-compliance with provision of 
B. 5 does not make depositions entirely 
inadmissible—Object of provision is to 
ensure accuracy—Deposition nob read 
over to witnets is admissible in evidence 

289 (2) 

S. 90—Document not signed or 
sealed—S. 90 does not apply 697 

- S. 90—Original nob in existence— 

Presumption under S. 90 can be raised 
from certified copy 346 

S. 91—Deed of sale of immovable 
property less than Rs. 100 with delivery 
of possession—Deed though unregistered 
is admissible as evidence of nature of 
transaction although it confers no title 
—Registration Act, S. 49—Transfer of 
Property Act, S. 54 8286 

-Ss. 91 and 92—Arrangement to ex- 

empt ‘one co-mortgagor from personal 
liability is provable though mortgage 
stipulates payment to be endorsed on 
mortgage 508 

- S. 91—Extrinsic evidence to explain 

document is not admissible 2496 

- S. 92—Rent claimed on basis of 

written correspondence varying rent 
payable under registered lease—Right to 
rectify registered -lease cannot be gone 
into in rent suit—More rent than pay¬ 
able under registered lease cannot be re¬ 
covered—Landlord and Tenant, Rent 

437a 

S. 92—S. 92 does not apply bo 
party to suit when other party was not 
party to document 98 (1) 

Ss. 101 and 102—Onus immaterial, 
where there is evidence on both sides 


540c 

S. 102—Burden of proof of defence 
to suit for ejectment on ground of bold¬ 
ing being at fixed rent and transferable 
U on the defendant 961/ 

“ S, 106—Trial for murder—Presump¬ 
tion under 8.106 is extremely weak in 
comparison with dominant presumption 
of innocence 314/i 

*iot altered for 40 
years Origin of tenancy of occupancy 
raiyat nob known—Facb of non-altera- 
tion alone is not sufificient to infer that 
tenancy was at fixed rent 961 p 

T"—S. 114^Prima facie case made out 
Against accused—Accused withholding 


Evidence Act 

evidence in disproof — Inference un¬ 
favourable to accused may be drawn 314fl 

S. ll-k.Illiis. (a)—Penal Godo{18G0), 
S- 411—Stolen property found after long 
time—Presumption as to guilty know¬ 
ledge does not arise 243(i 

-S. 115—Limitation Act (1908), 
Art. 144—Defendant in possession of 
land, getting conveyance from Hindu 
widow on payment of consideration— 
Widow executrix under will of husband 
—Probate taken — On widow's death, 
daughter suing for possession of setting 
aside conveyance—Limitation does not 
begin to run prior to date of conveyance 
—Grandsons of widow having notice of 
sale and not objecting are not estopped 
from challenging its legality—Aliena¬ 
tion being restricted by will—S. 90, 
Probate and Administration Act, is bar 
to alienation—Consideration cannot be 
refunded to defendant in absence of 
proof that it was spent for benefit of 
estate. 486 

- S . 115 — Settlement of disputed 

claim is valid and binding (SB) SBSm 
- S. 115—On judgment-debtor’s un¬ 
dertaking to waive objections sale post¬ 
poned — Objections cannot be raised 
after sale 293 

-S.115-CivilP. 0.(1903), S, 310.A 

—Acceptance of deposit-Effect of— 
Transferee of occupancy holding deposi¬ 
ting money to set aside sale in execution 
of rent decree—Landlord taking money 
without disputing—Transferee is tenant 

220 ( 2 ) 

- S. 115—Hindu female in possession 

of limited estate mortgaging property by 
deed reciting legal necessity — Sons 
joined in mortgage—They cannot deny 
existence of legal necessity and say that 
mortgage or consequent sale is nob bind¬ 
ing on them—Hindu Law, Alienation 

(SB) 136 

S. 116—Mortgagee in possession is 
not estopped from denying right of pur¬ 
chaser of mortgaged property 672 

- S. 116 — Landlord and tenant— 

Ejectment — Suit for — Lessee cannot 
deny sole right of landlord 220 (l)a 

Ss. 123 and 162—Register of post¬ 
ings does nob refer to matters of State 
and is not privileged 1386 

* -S. 124—Statement by subordinate 

officer to his superior officer within hear¬ 
ing of various people is not privileged 

138c 
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Evidence Act 

S summoned to pro. 

dnce otter from his client c;>nuot be 
^onipellcd to produce if, hut he is boiiod 
to attend and depose that he has re- 
ca'ived latter 240(1 

Execution 

lime.barred—Order in time-barred 
execution is net nuUity-It must be set 

, . liSU 

hand delivered — Crops j;rosving on 
land algo pass with it (UiSrt 

Idismiissal for default—Fresh appli¬ 
cation beyond three years’ period of 
limitation under Bengal Tenancy Act is 
not maintainablo - Application is not 
one lu continuation of previous execu¬ 
tion applicition dismissed in default— 
Len^al Tenancy Act (S of Sch. 3. 

^ ^ 332 

Decree binding — Consent decree— 

Executing Court can uo behind decree 
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to properly understand what it was 

_. 245a 

lictovo dismissal, notice to parties 
IS necessary 153(2) 

Execution Sale 


Sale in mortgage decree though sub¬ 
sequent affects purchaser in execution 
sale after movtgage-decree 524 

Purchaser from decree-holder of 
I'roperty purchased by latter in execu¬ 
tion — Subsequent setting aside of sale 
with notice to decree-holder binds pur- 
chaser though he is entitled to refund— 
Civil r. C. 0. 21, II. 92 511 

Executor 

— Purchase hy, in execution—Decree 
obtained hy executor — Family arrange- 
ment Ellect of Beneficial owuersliip 
of decree held remained with real 
owners n'm 

Liability of — Executor borrowin'* 
money is personally liable-Borrowin« 
reasonable-He is entitled to bo indem'* 
nified out of estate 303 ^ 

Power of—Business left by deceased 
owner vests lu executors—Executor can 
pledge estate for administration CiSSd 

Liability of — Money borrowed by 
executors-Suitby creditors for recovery 
of money from estate—Evidence of mis 
management should not be shut up 

_ P, , , . (;88e 

Duty of. IS to administer estate to 
enable him to carry out terms of will 
Authority to manage ceases after 
estate becomes property of residuary 
legatee 


Executor 

Powers of He cannot grant per¬ 
manent lease 

Fishery 

One co-owner granting lease — 

Otners cannot claim part of value unless 

their right is not satisfied 187 (2) 

Fraud 

Co-vendeo’s name omitted from con¬ 
veyance Suit for rectification barred by 
limitation Suit for possession of share 
against co-vendees lies—Specific Belief 
Act (1877), S. 31 809’ 

Plea Burden of proof—Defendant 
alleging fraud must jiroduce every evi¬ 
dence to establish it 4535 

^PracticQ Fraud committed with 
phiintill s connivance—He cannot invite 
Court to extricate him from difEculties 
brought by himself 70c 

Government of India Act (1915) 

-S. 107 -Civil P. C. (1908), S. llo 

and 0. 1, R. 10 (2)—Addition or substi¬ 
tution of parties—High Court can in- 
terfere under S. 115 or of Government 
of India Act (1916), S. 107 9095 

Grant 

-Construction-Object of grunt and 

nob the conduct of grantee dotermine 
real nature of tenancy 961(? 

Guardians and Wards Act (8 of 1890) 

— Mahomedan law—Guardian—Guar¬ 
dianship for marriage — Rules under 
Mahomedan lawaieuot affected by order 
under Guardians and Wards Act (1890) 

, 7005 

‘S’. 10(1) (3)-Application for ap¬ 
pointment of guardian stating age of 
minor—Subsequent suit — Evidence in, 
is not admissible to prove age of minor 

'S’. 17 (])—Mahomedan law— Guar¬ 
dian-Father has preferential claim to 
he guardian of minor daughter's pro- 

00 r. . 

o. Guardian conkracting to 
soli minor's property at price higher 
than that fixed in sanction — Contract 
can be enforced against minor 827 

—-S. 29 — Mortgage witiiout leave— 
Subsequent sale with permission— Pur¬ 
chaser is not affected by mortgage- 
Guardiau is personally liable 166 

30 —Transfer of minor’s interest 
in decree by certificated guardian with¬ 
out leave of Court — Judgment-debtor 
cannot question validity 602fl 

?•' Mortgage by certificated 

guardian sanctioned by Court after be- 
iug satisfied as to necessity for loan—" 
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Guardians and Wards Act 


Lender acting bona fide is not bound to 
go behind order sanctioning loan 453a 
32—Court can suspend guardian 

633a 

- Ss. 32 and 43 —Guardian suspended 

for time—Court can deal with him sub¬ 
sequently 6335 

- Ss. 32 and 43—Until actual remo¬ 
val, guardian remains guardian and 
Court can pass orders to protect minor's 
estate G33o 

High Court* Act (1861) 

S. 15— High Court cannot under 
S. 15 interfere with decision from which 
no appeal or revision lies under Civil 
P. C.(1908) 4156 

Highway 

^Public highway—Dedication of, can 
be inferred by public user 4976 

Hindu Law 

Adoption — Widow—Anti-adoption 
agreement amounting to fair and reasona¬ 
ble agreement for enjoying husband’s 
property by widow is valid and binding 
on adopted sou 305a 

-Adoption—Widow—Natural father 

cannot impose personal coutracton minor 
adoptee 3956 

Adoption—Widow—Agreement that 
certain monthly allowance is to be paid 
to widow’s brother’s son during his life¬ 
time such agreement is not binding on 
adopted son being in restriction of his 
right ^ 395c 

* Adoption—Widow—Husband sepa¬ 
rated from brothers—Widow is entitled 
to adopt without consent of husband’s 
kinsmen — Agreement by widow with 
reference to maintenance cannot be set 
up as deeds of family arrangement as 
barring rights of adopted son 98 (2) 

Alienation — Widow — Permanent 
lease granted to pay off usufructuary 
mortgage by husband is binding on re¬ 
versioners (j 43 

Alienation—Widow — Consent by 
Tevecsioners raises presumption of legal 
necessity 

i i Widow — Limitation 

Act (1908), Art. 144—Defendant in pos¬ 
session of land, getting conveyance from 
Hindu widow on payment of considera¬ 
tion—Widow executrix under will of 
husband—Probate taken— On widow’s 
death, daughter suing for posseesion for 
wttmg aside conveyance — Limitation 
does nob begin to run prior to date of 
oonveyanoe—Grandsons of widow having 


Hi ndu Law 

notice of sale and not objecting are not 
estopped from cballenging its legality— 
Alienation being restricted by will S. 90, 
Probate and Administration Act, is bai 
to alienation—Consideration cannot be 
refunded to defendant inabsenceof proof 
that it was spent for benefit of estate 

•IbG 

-Alienation—Widow— Maintenance 

—Widow can alienate property for her 
maintenance ‘JO? (i) 

-Alienation —Evidence Act, S. 115— 

Hindu female in possession of limited 
estate mortgaging property by deed re¬ 
citing legal necessity — Sons joined in 
mortgage—They cannot deny exsistence 
of legal necessity and say that mortgage 
or consequent sale is not binding on 
them 136 

-Applicability—Civil P. C. (1908)— 

Hindu law does not override Civil P. C. 
—Interpretation of Statutes—Proceduro 

9876 

-Joint family—One member building 

on land usually used by another—Latter 
though entitled to have building demo- 
lished can be granted joint use of the 
building G83 

-Joint family — Consent given by 

kaita for transfer of occupancy bolding 
not transferable by custom is binding on 
other members 582a 

-Joint family—Jlombers dealing with 

their shares separately in family pro. 
perty—Paniily became separate 11(1) 

-Partition—Some property oiuitted 

in former suit—No ignonarice of property 
or fraud —Subsequent suit is barred by 
Civil P. C. (1908). 0. 2. K. 2 y87a 

-Partition — Intention to separate 

communicated to others is sufficient to 
effect separation—Will admitted to pro¬ 
bate cannot be questioned in suit — 
Statement in will is sufficient evidence 
of intention—Will 324 

-Partition—Suit for—All properties 

must be included—It cannot bo treated 
as suit for immovable property and 
moveable property separately 159a 

-Religious endowment — Bengal 

Tenancy Act (1885), S. 148—Suit by co- 
shebait — Coshebaita are not cosharers 
but co-worsbipers—Family arrangement 
between them does not entitle them to 
treat debuttar property as personal — 
Coshebait cannot under any such arrange¬ 
ment sue for his share of rent due to idol 

610a 
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Hindu Law 

——lieligious enrlowmonb — Joint slie- 
baits are for many purposes joint trustees 

8106 

Religious endowmcjit — Defendant 
nolilinif tom pie lands on personal service 
— Mana^^or commuting personal services 
into rent Subseiiuent maua.L'or suing 
to enforce services or claiming full rent 
'“Defemlant must show circumstances 
.ustilvim, arrangement — It arrangement 
is only temporary, suit within 12 years 
of denial of right to set aside arrange, 
nieut woultl nob ho barred—Dut if per- 
manent, suit must he brought within six 
years ‘ 7.^0 

■ 6 tridhan — Property purchased bv 


Hindu Law 

Reversioner held entitled to set aside 
whole lease 499 (i 

Widow—Surrender — Surrender in 
favour of reversioners — When valid 
stated ]^^(3 

Will—Construction — Joint family 
dwelling house has gob special meaning 
recognized by every Hindu 4636 

Hindu Widows Remarriage Act fl5 of 
1856) 

S. 2—Forfeiture of widow’s inter- 




Hindu lady alleged to he ayautuka pro¬ 
perty—Hurden of proof is on person who 
issertsso _ 298 a 

Succession Stridhan — Ayautuka 
pioperty Sons and maiden daugliters 
.ue entitled to c<]ual shares — Married 
daughters are postponed to sons 1986 

W^idow—Representation—Decree — 
i^Iortgago by widow and reversioners— 
Decree by competent Court binds the 
estate until it is set aside—Decree to be 
binding leversioners should be impleaded 
in suit and decree passed in their pre. 
sence — Execution purchaser gets good 
title under the decree if sot aside for 
fraud or collusion << 7(3 

^ ■'W^idow-Re-marriage—She forfeits 

interest in property granted for main- 
tonance gOOn 

Widow — Sale by, without legal 

necessity is only voidable — Purchaser 
■can sue for ejectment 5786 

W'idow — Gift to female for main¬ 
tenance is presumed to confer life inter, 
est only 5326 

—-NVidow—Portion of husband's estate 
allowed to be sold in execution of decree 
against her oO years after death of bus- 
band and purchasing it herself — Pre- 
sumption is that purchase was made out 
of income of husband’s estate 4996 

-—Widow-Decree against—Portion of 
husbands estate sold in execution 50 
years after death of husband—Burden of 
proof that sale was for husband’s liabi- 
R*'y person alleging 49 y(> 

- W idow — Landlord and tenant — 
Lease-Land in which Hindu widow had 
share let out by cosharers and widow 

without legal necessity-Land allotted to 

widow on partition—Death of widow— 


• ^ A • A V W A ^ 

ost on remarriage — No change is intro¬ 
duced in Hindu law 6096 

Hindu Wills Act (21 of 1870) 

fjxecutors have statutory position 
and estate of testator vests in him 6836 

Husband and Wife 

~ Penal Code (13G0), S. 186—Restitu¬ 
tion of conjugal rights—Warrant issued 
to seize wife and deliver her to husband 
-Warrant is illegal and obstruction to 
it is not offence under S. 186 4 

Insolvency 

^"Practice — Costs — Costs awarded 
against nominal party in insolvency pro¬ 
ceedings instituted at instance of real 
party can be recovered from real party 

598a 

-Civil P. C. (1908), S. 151 — High 

Court in its appellate insolvency juris¬ 
diction has inherent power to award 
costs 5935 

Insolvent proved to have concealed 
pioperty by vesting it in benamidar — 
Remedy of creditor is to institute suit 
against benamidar to recover iiroperty 
—Benami 2476 

Interest 

Right to-Claim for annuity under 

instrument of wakf—Person claiming is 

not entitled to interest 792c 

Damages—Interest can be allowed 

as damages for detention of money 4486 
Interpretation of Statutes 

—Procedure-Hindu law-Civil P. C., 

L. T, ^ Hindu law does not override 
^1 P. G. 9375 

^ Act affecting previously existing 
right or imposing new liabilities must be 
presu med to be not retrospective 961c 
Indian Act based on English Act— 
^Dglish decisions are bint^ing on Indian 

Courts in construing Indian Act—Prece- 
dents /R 7 J 

Jurisdiction 

"Absence of—Inaction on part of de¬ 
fiant does not confer jurisdiction 9466 
Consent Inherent incompetency in 
ourt—No consent can confer jurisdic- 
tion which it does not possess 9256 
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Land Acquisition Act (1 of 1894) 

—“S. 18 (2) (6)—Reference by Collector 
within six weeks of award is within time 

578a 

- S. 23—(Per Fletcher and GrcavesJJ.) 

Quarry — Measure of compensation is 
amount of workable stone likely to be 
got therefrom : {Shamsul Huda, J., dis¬ 
senting) 341 

-S. 32—Compensationmoney invested 

under S. 32—Special Judge can deal 
with question of application of money— 
Hindu widow applying for portions of 
money so invested must show happening 
of events entitling her to spend funds 
in custody of Court 868 

54—Order dismissing reference as 
time barred—Appeal does not lie 445 (2) 

Landlord and Tenant 


-Rent—Ex parte decree at rate of 

rent alleged in plaint does not operate as 
res judicata on question of rate of rent— 
Civil P. C. (5 of 1908), S. 11 984 

—Ejectment—Ejectment suit before 
end of agricultural year—Tenant dead— 
Proper form of decree would be against 
representatives to be executed after end 
of year 849e 

-Raiyat selling portion of non-trans- 

ferable holding and subsequently sur¬ 
rendering them to landlord—Landlord 
can treat purchaser as trespasser as it 
amounts to surrender of whole (FB) 843(1) 
-Alluvion and diluvion—Tenant sur¬ 
rendering diluviated area and agreeing 
to pay reduced rent for remainder of 
lands—He cannot claim diluviated area 
on re-appearance 821 

■ Occupancy holding — Person pur¬ 
chasing non-transferable holding in exe¬ 
cution of decree cannot enforce his rights 
against subsequent purchaser in execu¬ 
tion of money decree recognized by land¬ 
lord 818 (2) 

Rent Land held under permanent 
lease Rent is liable to enhancement 


799a 

Kabuliyat—Construction of—Use of 
word^ taluka patta " prima facie shows 
that interest granted is permanent one 

7995. 

-Rent—Rent ‘partly in kind and 

partly in cash—Price of grain stated— 
Tenant is not bound by rate stated— 
Bent payable wholly either in cash or 
kind—Tenant has option to choice 

r . *^97 (2) 

Landlord suing for khas possession 

of land contiguous to tenants’ holding— 


Landlord and Tenant 

Onus is oil plaiutilV to show that land is 
not within limits of defondant’s holding 

744a 

-Purchaser in execution of non-occu¬ 
pancy holding suing for possession—An¬ 
other purchaser recognized by landlord 
—Purchaser in execution could not get 
decree as landlord’s rocognilion of an¬ 
other purchaser amounts to settlement 

(ib7 (2) 

-Relinquisliment — Implied — Sur¬ 
render of portion transferred and tiieu 
acceptance of new settlement of re- 
maiuder implies relin(iuishment of whole 

6G9ti 

-Permanent tenure—Registered lease 

is necessary 667 

-Tenancy—Origin inobscuvitj—Con- 

duct and surrounding circumstances may 
be considered to determine its nature 

660 

Raiyati right can be acquired by 
cultivator settled even by trespasser 

631 (1) 

-Gift of non-transferable holding 

without landlord's consent — Gift is 
binding on heirs of donors G15a 

- Cosharer — Landlord puicbasing 

holding at rent sale and resettling it, is 
not entitled to whole rent if he can¬ 
not secure to tenant peaceful possession 

525 

'Decree in rent suit obtained when 
plaintiff was not landlord can be exe¬ 
cuted when plaintiff is restored to status 
of landlord 521a 

-Civil P. C. (1908), S. 52 — Suit for 

arrears of rent against six persons three 
of them being dead—Decree is not nullity 
—It can be executed as money decree 
only against judgment-debtors living at 
date of suit 512a 

-Rent—Suit for — Liability of joint 

tenants is joint and several 5125 

-Rent—Suit for — Joint tenants are 

jointly and severally liable — Contract 
with single person — Liability of his 
heirs is joint 612d 

-Rent—Joint tenants—Liability of 

each for entire rent depends upon inten¬ 
tion of parties 512/ 

-Lease— Construction — Agreement 

not to vary rent until actual measure¬ 
ment—Bengal Tenancy Act (1885), S.52, 
held not applicable 504 

-Joint property — Lease from co¬ 
sharers of joint prorerty — Lessee takes 
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Landlord and Tenant 

it sul?ject to i'iijhts of otliev (:o>i 5 ar 6 r 3 on 
partition 

l>onS 6 in v;iiicii llin;lu widow 

had sharo. le^ out by cosharers and wi- 
liow without le.aal necessity — Laud al¬ 
lotted to widow on partition—Pcalh of 
widow -- Keversioiier hold entitled to 
sot aside wliolo lease—IIintUrlaw—\Vi- 

lOfbi 

Tenancy—Subdivision of old ten¬ 
ancy into several tenancies with, appor¬ 
tioned rents does create new tenancies 

iiight of tenant — Transfer of jote 
by oiij^inal tenant fiandlord aware of 
transfer altliough name of transferee 
not lei^istored Ijindlord obtaining col¬ 
lusive decree against heirs of original 
tenant—Transferee's riglit to jote held 
not extinguished liy sale in execution of 
decree—Transfer of Property Act (1832), 

' 461 

PjecLment Suit to eject nndcr- 
raiyat on expiry of term of Icahuliyat— 
Kabuliyat providing stipulation for 
second settlement— Under-raiyat not 
expressing willingness to carry^ out sti¬ 
pulation liandlord lield entitled to 
decree for ejectment — Tenant was not 
entitled to plead equitable defence to 
possess land — Time is not essence of 
contract 4 G0 

-Under-raiyati interest is not trans¬ 
ferable without landlord’s consent — 
Landlord purchasing under-raiyati in- 
terest in execution of money decree can 
eject previous purchaser 452 

-Rent —Evidence Act (1872), S 92— 

Kent claimed on basis of written corres¬ 
pondence varying rent payable under 
registered lease—Eight to rectify regis¬ 
tered lease cannot be gone into in rent 
suit — More rent than payable under 
registered lease cannot be recovered 

4 37c 

'Rent Suit for — Parties governed 
by legisteied lease must be governed by’ 
it until varied by another legistered 
lease or judicial decision 437 ^ 

Rent-Suit for—Person acquiring in¬ 
terest in tenancy prior to suit must be 
m 1*1 if plaintiff becomes aware 

of such interest after suit is instituted— 
Bengal Validation Act (1903) 499 

Bengal Tenancy Act {18S5)-Raiyat 
acquiring right of occupancy before 
passing of Act can retain his 'rights 

" 420,1 


Landlord and Tenant 

— Ejectment — Ejectment of korfa- 
laiyat on expiry of term - He must be 
shown to bo under-raiyat before eject- 

420(1) 

ienancy Suit for recovery of pos¬ 
session against A’ —Suit dism'issed on 
aile^afcioD of K that lease granted by 
plaintiff to S was in force at date of 
suit — Subsequent suit for recovery of 
possession against K and .S — K alleging 
that lease in favour of S had terminated 
before previous suit and plaintiff should 
ha\ e also claimed possession against S — 
Plaintiff can succeed on proving that no 
sub-tenancy existed at institution of 
second suit and K could not be allowed 
to take inconsistent pleas 404f> 

Opcion or covenant to obtain new 
settlement on expiry of terra of kabuli- 
yat Term and rent of new settlement 
uncertain Tenant holding over can be 
ejected without notice to quit 391(2) 

Ejectment — Tenancy-at-will — To 
determine tenancy only reasonable 
notice is necessary—Notice whether rea¬ 
sonable is question of fact—Civil P. C 
S. 100 355 

- Landlord agreeing to bear cesses— 
Gosses cannot bo recovered 344 

^Custom of remission of entire rent 
on inundated lands is not valid 326fl. 

Occupancy holding—Portion cannot 
be devised by will 312 

Abandonment—Usufructuary mort¬ 
gage of part of non-transferable occu¬ 
pancy holding — Tenant leaving village 
but not for good-There is no abandoS- 

Tiespass on tenant's land—Cause of 
action to landlord does not accrue till 
teimination of tenancy 0^4 

-—-Smreadev of lease does not leqnire 
written document ‘> 33 ( 1 ) 

- Ejectment-Suit for-Lessee cannot 

wh'qlo/Q ‘tindlord - Evidence 

Act(lSi2), S. Uf; 220 ( 1)0 

Civil P. C. (1908), S. 310-A-Ac- 


teptance of deposit-Effect of — Trans- 
eree o occupancy holding depositing 
money to set aside sale in execution of 
ren decide - Landlord taking money 
^Mthout disputing-Transferee is tenant 

_, 220 ( 2 ) 

■‘ejectment—Suit for — Notice sent 

uough legistered post — Endorsement 

refusing to accept it — 
Although evidence as to service of notice 
not legally sufficient, plaintiff should be 
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Landlord and Tenant 

given opportunity to prove actual service 
of notice 21G 

-Kabuliyat—Construction of — Rent 

held could not be increased or decreased 

m 

-Alluvion and Diluvion Regulation 

(1825), S. 4 (4) — Accretion to miikarari 
bolding by formation of chur in river — 
Land belongs to tenant subject to pay¬ 
ment of additional rent 205 

-Execution and registration of kabu¬ 
liyat without landlord’s sanction does 
not create tenancy 204(2) 

-Ejectment — Suit for — D under 

colour of title from P dispossessing 
plaintiff’s tenants—Suit by plaintiff for 
ejectment of P and Z>—Possession of D 
held to be that of trespasser and he was 
liable for mesne prohts 198c 

-Suit for arrears of rent—Decree with 

limitation that it should not be executed 
against tenant personally is not valid*185 
-Permanent lease — Landlord grant¬ 
ing permanent and heritable tenure—No 
estate is loft in him unless right of re¬ 
entry is reserved—Right of re-entry held 
not reserved 164(2) 

-Tenancy not kaemi mukarari or 

agricultural and created before Transfer 
of Property Act is not transferable 163 

-Suit for arrears of rent against one 

of several heirs of deceased tenant is not 
maintainable—Contract Act (9 of 1872), 
S. 43 145(2) 

-Consent decree limiting remedy of 

landlord to eject tenant in case of refusal 
to cultivate—Landlord can still sue for 
arrears of rent 121 

Occupancy holding — Custom of 
transferability of holding subject to pay¬ 
ment of nazar—To establish custom evi¬ 
dence must show that landlord must 
recognize transfer on tender of nazar 

_^ 114a 

'Occupancy holding — Custom as to 
transferability of holding on payment of 
nazar leaving rate of nazar indefinite. 

- Ocoupapey holding - Custom of 
transferability of holding on payment 
of nazar Transferee has no title until 
fixed nazar has been tendered 114c 
[ Renewal Lessee required to give 
notice of intention to take renewal be¬ 
fore expiry of term—Absence of notice 
in time—Lessee loses bis rights 59a 
Renewal oondittopal on observance 
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Landlord and Tenant 

of covenant—Right of renewal is not en¬ 
forceable if there is subsisting hreach 5% 

-Abwal)—Annual payment for up keep 

of embankments is nob ahwah-Longeon- 
tinued payment from time immemoriaL 
creates title in favour of recipient 3H 

-Permanent tenancy — Presumption 

—Tenancy of unknown origin held to ho 
permanent from its inception—Inferenco 
to be drawn was one of law from facts 

31 a 

— Ejectment- Suit for-Suit by land¬ 
lord to recover possession of land on al¬ 
legation that they were zerait lands— 
Tenants in occupation of lands contend¬ 
ing that lands were not zerait hut part 
and parcel of raiyati holding — Settle¬ 
ment khatian going against landlord— 
Length of time during which defendants 
were in occupation not considered and 
suit decreed on ground that tenants had 
failed to establish tenancy — Held re- 
butted by piaintiff—Evidence as to entries 
—Court held wrong in not considering 
length and character of defendants pos. 
session 2Ra 

-Ejectment—Suit for-Dispute as to 

whether disputed lands are within or 
without boundaries of tenancy—Burden 
of proof is on relative situation 285 

-Agreement to grant lease — Lessee 

admitted as tenant—Subsequent lease to 
third person is not valid 20 

-Rent—Liability for — Tenant hold 

not entitled to claim reduction of rent 

ll(2)a 

^-Suspension—Dispossession of ten- 

ant from portion of holding-Entire rent 
is suspended—Landlord is not entitled 
to apportionment of rent 8 

-Origin of tenancy unknown—Terms 

ambiguous—Subsequent conduct may bo 
considered lb 

Land Tenure 

-Partition — Division of divisible 

tenure doss not affect its continuity 961rf 
-Chowkidari chakran lands — Re¬ 
sumption of—Zamindar on resumption 
and transfer does not acquire now estate, 
but estate taken by him is in confirma¬ 
tion and continuance of original estate 

905a 

——Noabad Taluk—Uncultivated land 
—Interest of tenure holder is not per¬ 
manent and heritable G05(l) 

-Permanent tenancy—Whether non¬ 
transferability is consistent with per. 
manency— Quaere 617(2)<3 
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Land Ten ure 

J Ierital)ility — Proof—Succession by 
sou au<l his widow is no!: siil'liaient— 
Omission of words from .veneration to 
generation I’urden of proof of heritabi- 
lity is heavy ■|l7(2j(/ 

I’ermanont— Ti’ausferability is gene¬ 
rally iiivarialilc incident 

Cliowkidaii cliakrun lands — 
Chawkidari ch;.kran lands forni part of 
revenne paying estate in wliich tliey are 
situated-;<a!iiindai- has <iualified title 
and does not f;ccoine trespasser if he 
comes in possession on licing vacated hy 
chawiddar hefore resumption and trans¬ 
fer under Chowkidari Act—Settlement 
hy /amindar hefore resumption proceed¬ 
ings is not invalid as against person 
obtaining under-tenuro from zamindav 
after resumption proceedings 432a 

Chawkidari cliakran lands—l-^state 
after lesuinption New estate vesting in 
zauiindar is in continuation of pre-exist¬ 
ing interest 4326 

Chowkidari chakran lands within 

patni holoDg to patnidar on resumption 

Patnidar enjoying services of chowki- 
clar before resumption is not liable to 
pay rent or cess in excess of what zamin- 
dar has to pay to chowkidari fund unless 
latter is entitled to profit hy terms of 
putni lease—Bengal Village Chowkidari 
Act (1817), S. 51 322(1} 

Ghatwali chakran lands—P taking 
settlement of resumed ghatwali lands 
from Government subject to permanent 
lease granted to O on condition that 
property would be treated as perma¬ 
nently settled estate—One B subse¬ 
quently suing with reference to small 
portion of land alleging it to be lakhe. 
raj—P and Government made parties to 
suit and B succeeding—P then suing 
Government for rectification of lease and 
refund of small sum—Mere fact that 
portion of land was deprived without 
reduction of rent payable by U does not 
entitle P to damages igO,^ 

—Annual tenancy—It is terminable 
by landlord on notice to quit 9176 

Permanoacy - Wovd "kavemi" im 

p .es not fixity of rent, but permanency 
of occupation o.q} 

-—Permanency-Words "sthayee kar 

heritable interest 

-Construction-Lease-deed for R 

years providing after expiry of term for 


Land Tenure 

fresh settlement”On failure, lessee to 
hold for indefinite period with enhanced 
rent Bights of alienation prohibited 

fiGase is not heritable or permanent 

823 

Baiyat Baiyat can grant permanent 
sub-Ioase if allowed by custom—Burden 
of proof of custom is on sub-lessee” 
Baiyat at fixed rent can grant such lease 

665(2)6 

Construction—Interest created by 
taluka patta and called "taluka " con¬ 
stitute prima facie permanent tenure 

639a 

Construction — Question whether 
covenant is jiersonal or runs with land 
depends upon intention to be ascertained 
from instrument 6396 

— Construction — Covenant reserving 
right of re-entry on certain contingency 
is to be construed strongly against 
grantor and in favour of grantee G39c 

Construction — Tenancy continuing 
for 70 years—Succession by son and his 
widow—Kabuliyat restraining removal 
of trees, transfer or partition—Tenancy 
held not permanent 517(2}/ 

-Construction — Words “istirnrari 

moui’asi mukarrari” mean permanent 
and heritable even in absence of words 
indicating heritable interest 459(1) 
-Construction—Putni granted in res¬ 
pect of whole mouza-Chowkidari chak- 
ran land forming part of zamindar's 
estate in the mouza is included in it 

^ 333a 

-Construction—Putni lease—Clause 

conferring right on zamindar to appoint 
or dismiss chowkidars — Chowkidari 
cl^ran lauds are not excluded 3336 

CoDstruction—Lease for carrying on 
Shop-Lease providing for payment of 
lent and toll on stipulated rent in res¬ 
pect of goods sold in shop or on boat or 
on road—Lessee held liable to pay toll 
in respect of goods taken from shop to 
nearest boat or road 189 

Legal Practitioner 

1 lactice Costs— Discretion— Ap¬ 
pelate Court is averse to interfere—Soli¬ 
citor acting on his own behalf is enti¬ 
tle! to same costs as if he had employed 
solicitor 3076 

Admission of fact by pleader is 
binding upon his client—Evidence Act, 

S. 18 282 

Receiving instructions only fro® 
attorney is beneficial 274a 
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Legal Practitioner 

-Practice of selecting junior by coun¬ 
sel is to be discouraged 2746 

-Fees given for attending trial— 

Counsel unable to attend—He should 
return whole fee and not retain as con¬ 
sultation fee 274c 

Legal Practitioners Act (18 of 1879) 

S. 13—Mukhtear taking money for 
bribing police is guilty under S. 13 196c 
S. 13 (6) and if)— Inquiry for 
charge under Cl. (b) by subordinate 
Court High Court can avail itself of 
inquiry though without jurisdiction 1966 
S. 13 (/)—Action under Cl. (f)— 
Subordinate Court can proceed 196a 
■ S . 14 Eules relating to acceptance 
of Vakalatnamas and Mukhtearnamas 
must be scrupulously and punctiliously 
observed 119 

Leiior and Letcee 

‘Trespasser in possession of land— 
Lessor can eject until shown that his 
settlement is bona fide by third person 
entitled to let out land 5846 

Letters Patent (Calcutta) 

“Cf. 15—Decision that suit is multi¬ 
farious is judgment 8586 

' Cl. 15 —Appeal—True test of com¬ 
petency, stated 858c 

Cl. 15—Order of remand on refusal 
to sanction is judgment under Cl. 15 and 
hence appeal lies 850a 

Cl. 15— Decision of Single Judge 
Betting aside order of Distiict Judge and 
remanding case is “ judgment ” 415a 

15 Order refusing to set aside 
award filed is appealable but not under 
Civil P. q. (1908). S. 104 (f)-Arbitra- 

Applicability of— Statute of limita- 
lon applicable to suit is one which is in 

Limn 9^ institntion of suit 8416 

Mmitation Act (15 of 1877) 

D .1 120— Purchaser at 

6 under Patni Begulation — Sale 

mesne profits is 
governed by Art. 109 and not Art. 120 

_. , 360 

lO9-Purcha80r at 

asiL-SnTf Bflgulation-Sale set 

bv Art ino >8 governed 

--{9 of 08 )°^ Art. 120 360 

Burden of proof—Suit for recovery 

ani«S”k ifcrength of title ac- 

execution sale- 

hU .nff®/ article saves 

biB iQit from bar of linBi^n 9836 
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Limitation Act 

Ss. 6 and M—Appeal—Bona fide 
prosecution in wrong Court is sufficient 
cause for extending time 98 G 

-.S’. 5 and Art. 173—Civil P.C. (1908), 

0. 47, Hr. 4 and 7—Limitation for ap! 
plication If after 90 days it must he 
shortly after discovery 8886 

S. 5—Practice—Ex parte he.aring— 
Party making ex parte application must 
call attention of Court to matters for 
and against-Order extending time for 
filing appeal can be cancelled by same 
Court • 5 ;:{^ 

iS. 5—Sufficient cause—Mistake of 
legal adviser—Proof of bona fide mistake 
must be furnished 53 ^ 

.S. 14—Ejectment suit—Subsequent 
suit to recover arrears of rent accruing 
during pendency of suit—Limitation is 
not extended by reason of ejectment suit 

n. 15 AtfcachmeDt bofore judgoient 
is not stay of execution—Civil P C 
(1908). 0. 33. R. 6 631(2)a 

- S. 15—Final decree set aside in ap¬ 
peal against some defendants and cases 
against them sent for re-trial— Decree- 
holder applying for execution against 
rest—Execution Court declining to issue 
execution until suit decided against 
other defendants and striking off execu¬ 
tion case—Execution decree is stayed 
by Court’s order and time does not begin 
to run until case of other defendants is 
decided 143 ^ 

S. 15 ( 2 ) S. 15 (2) does not apply 
to suits under Ben. Ten. Act (1885), 
S. 104-H 278 

- S. 18 and Art. 181 — Civil P. C. 

(1908), S. 47—Process to apprise judg¬ 
ment-debtor of execution fraudulently 
suppressed — S. 47 applies and also 
Art. 181 and S. 18 171 e 

- S. 18—Onus is on person commit¬ 
ting fraud to prove that opposite party 
knew facts constituting fraud 17li 


- S. 18 and Art. 166 — Application 

under 0. 21, R. 90, C. P. C. made more 
than 30 days after sale —No finding as to 
time when applicant came to know of 
sale—It is not competent for Court to 
come to conclusion that application falls 
under 8 . 18, Lim. Act — Civil P. C., 
0. 21, R. 90 77 

— S. 19— Liability to account ac¬ 
knowledged in part — 8 . 19 does not 
operate to save entire right 2946 
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Limitation Act Limitation Act 

-.s 20 — llociee-holder'-i cortifvinti 




• i I 

j'aymenl does not affect S. 20— If not 
HI writing l>y iudeincnt.debtors it does 
not exlend I'ericd 932 

-N, 20—Acknowlcd'^ment of lien on 

proiierly by jud.yincnt-debtor after its 
atlachmeiiS does not save limitation 
aitainst au'.'tion-purcbaser 978(Z 

-A. 20—rayment not proved lo bo 

tor interest as such if appearinjt in debt¬ 
or's Innd'.vritinj* can bo considered as 
one fur principal and can extend period 

891 

8. 20—Payment of interest by 
principal even with consent of surety— 
Limitation is not extended a;*ainst surety 
—Contract Act (1872). S. 128 707c 

-.S. 20 -ri ineipal and surety-Inter. 

est paid l)y surety-Debt may not be 
alive against debtor 707/ 

-8. 20 — ‘ As such, ’ meaning ex¬ 
plained—Payment towards interest — 
Circumstances must exist from which 
inference is irresistible that payment 
was made towards interest 477 

- S. 20—Endorsement of part pay¬ 
ment of principal not signed by payer 
does not save limitation 49 (2) 

- S . 21—Hindu brother is not lawful 

guardian in presence of mother 9111) 

- S. 23—Obstruction to discharge of 

surface water is recurring cause of ac. 
tion ■122c 

-S'. 20—S, 2G does not apply to vil. 

lago pathway 2126 

- S. 27 — Transferee from Hindu 

widow—S 27 does not apply 1028(2 

-8. 28 — Transfer of Property Act 

(1892), S. o3—Simple mortgage—M'ort. 
gagee dispossessed—Equity of redemption 
extinguished by lapse of time by ad- 
verse possession—Interest of mortgagee 
is not affected 933 i 

- S. 28—S. 28 is expressly limited to 

suits for possession — Provisions of Act 
merely bar remedy in respect of debts 
but do not extinguish 'right—Disposses- 
sioQ of mortgagor in simple mortgage 
does not extinguish title of mortgagee 
by lapse of timo 933/ 

Art. 47—Suit for possession of lands 
declared in possession of defendant by 
order under Criminal P. C.. S. 145. is 
barred if brought three years after 
Magistrate s order to recover possession 
—Final order under S. 145 (b), Crimi¬ 
nal P. C.—Omission to take evidence on 
behalf of party in whose favour order is 


made is curable—Criminal P, C. (1898) 
S. ]45aud537 90ia 

Art. 62—If money received by da- 
fendant belongs to plaintiff and is re¬ 
payable to him, Art. 62 applies 813a 
-— 'Art. 65 and 115 — Suit to enforce 
liability against surety — Art. 65 or 
Art. 115 applies 707d 

Art. 96 — Rectification of lease — 
Suit for, on ground of common mistake 
under which some land wrongly in¬ 
cluded in lease — Suit is governed by 
Art. 96 180a 

- Arts 106 and 120—Suit for declara¬ 
tion of dissolution of partnership and 
for account is governed by Art. 106 
and not by Art. 120-Contract Act (1872), 
S. 253 294a 

- Arts. 116, 132 and 120 — Suit on 

mortgage liond executed for loan of 
paddy—Art, 116 or Art. 120 apply and 
not Art. 132 943 (1) 

Arts. 120, 116 and 132 '— Suit on 
mortgage-bond executed for loan of paddy 
—Arts. 116 and 120 apply and not Art. 
132 943(1) 

- Arts. 120 and 106 — Suit for decla¬ 
ration of dissolution of partnership and 
for accounts is governed by Art. 106 and 
not by Art. 120 294a 

Art. 127—Art. 127 does not applyto 
Mahomedans 471(2) 

- Arts. iZ'2, 116 and 120 — Suit on 

Djortgage bond executed for loan of 
paddy—Arts. 116 and 120 apply and not 
Art. 132 943(1) 

- Art. 132 — Suit to enforce mortgage 

on loan of vice is money suit and is 
governed by Art. 132 232 

- Art. 134—"Transfer” includes per¬ 
manent lease 580a 

- Art. 134—Suit by shebait to recover 

debutter property held under permanent 
lease is governed by Art 134 5806 

- Art. 134 — Representation of idol 

Limitation runs against ahebaits con¬ 
tinuously and not against each shebait 
individually—Religious endowment 580c 
- Art. 136 — Expression ' out of pos¬ 
session” implies that some person is in 
possession adversely to vendors 686 

- Arts. 137 and 138 — Applicability to 

execution sale, explained ^63a 

- Art. 138—Art. 138 applies to suit by 

purchaser at sale in execution of decree 

841a 

- Art. 138 —Third person in possession 

for more than 12 years—Suit for posses- 
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Linitalion Act 

»ioQ by exeoubion purchaser within 12 
years of saU does nob save limitation 659 

- Art. 142 — Suit for declaration of 

title and confirmation of possession, 
plaintiff alleging that he was out of pos¬ 
session—Suit may bo treated as one for 
recovery of possession ’for purposes of 
limitation 345 


- Art, 142—Symbolical possession in 

execution does not avail against actual 
party to suit 253 j 

- Art. 142 — Possession obtained by 

force counts in favour of true owner in 
suit for recovery of possession on estab¬ 
lishment of title 48 

142 — Suit for declaration of 
title and possession — Allegation of pos¬ 
session and dispossession— Burden is on 
plaintiff—Nature of proof of possession 
depends on nature of case 32 

- Art. 144—Defendant in possession of 

land getting conveyance from Hindu' 
widow on payment of consideration — 
Widow executrix under will of husband 
— Probate taken — On widow’s death, 
daughter suing for possession of setting 
aside conveyance — Limitation does not 
begin to run prior to date of conveyance 
—Grandsons of widow having notice of 
sale and not objecting are not estopped 
from challenging its legality—Alienation 
being restricted by will S. 90, Probate 
and Administration Act, is bar to alien¬ 
ation — Consideration cannot be re¬ 
funded to defendant in absence of proof 
that it was spent for benefit of estate — 
Hindu law—Alienation—Widow — Bvi. 
deuce Act, S 115—Probata and Adminis¬ 
tration Act, S 90 486 

Art. 144—Art. 144 applies to suit by 
patnidar against xamindar to recover 
possession of chowkidari chakran lands 




Art. 144—Applicability — Landloi 
asserting and tenant denying right 
enhance rent—Art. 144 does not apply 


Art. 166 and S. 18 — Applicati* 
under 0. 21, R. 90 made more than ; 
days after sale No finding as to tic 
when applicant came to know of sale • 
It 18 nob competent for Court to come 
ocnolusion that application falls und 
S. 16, Limitation Act ' 

““ Appeal dismissed und 
t). 41, R. 10 —Application for re-admi 
Sion should be made within reasonab 
IiIdis 0^1 
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Limitation Act 

- Art. 173 and -S. 5-Civil P. C.(l908). 

0. 47, Rr. 4 and 7 — Limitation for ap¬ 
plication — If after 90 days it must be 
shortly after discovery 838/) 

- Art. 181- Civil P. C. (1903). S. 114 

—Partition suit—Preliminary decree set 
aside on appeal — Final decree passed 
pending appeal is without force— Resti¬ 
tution can be ordered in respect of money 
levied under final decree and time begins 
to run from date of final decision in ap¬ 
peal against preliminary decree 457 

- Art. 181 and .S'. 18 — Civil P. C. 

(1908), S. 47 — Process to apprise judg¬ 
ment debtor of execution fraudulently 
suppressed—S. 47 applies and also Article 
181 and S. 18 171c 

-iri. 182-CivilP. C. (1908), 0.21, 

R. 17 (1)— Application for execution re¬ 
jected as not being in accordance with 
law does not save limitation 2455 

- Art. 182—Dscree payable by instal¬ 
ments—Whole amount to become due on 
default of one instalment—Decree-holder 
has DO option 245c 

- Art. 182-Civil P. C. (1908), 0. 21, 

R. 22—Application for execution—Order 
to register application and issue notice 
passed—Notice duly served—Affidavit of 
service of notice filed in Court—Decree- 
holder's act of filing affidavit held equi¬ 
valent to take step-in-aid 2275 

- Art. 182 (2)—Suit for partition — 

High Court passing consent decree 
directing valuation—Supplementary de- 
cree passed subsequently by trial Court 
sot aside—Original decree held capable 
of execution — Limitation held to run 
from date of setting aside of supplemen¬ 
tary decree 866 

- Art. 182 (5)—Step-in-aid—Objection 

by judgment.debtor to execution-Evi¬ 
dence directed to be produced—Decree- 
holder filing list of witnesses—His con¬ 
duct is to be taken as step-in-aid of exe¬ 
cution 976 

- Art. 182 (o)—Suit for arrears of rent 

of separate tenancies—Decree specifying 
sums due in respect of each tenancy am¬ 
ounts to separate decrees — Application 
for execution in respect of one of tenan¬ 
cies does not protect from bar of limita¬ 
tion decree in respect of sum leviable 
from other tenancies 929 

- Art. 182 ( 5 )—Application for sum. 

moning witnesses as to standard of 
measuremont hold step.in-aid of cxocu. 
tion 635 
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Liinary Acl i •} of 1912* 

~-I : 11 J in/'/—Wile's Ijvotlior is 
■roliitivo' ^ 3 . 03 ,-, 

f'l—ft. r,i ai)<l rules thereunder 
are inapplicAhle to .Mses outside Tresi- 

<lency Towih 3 :^ 3 /, 

*'--Civil P. C. (I'JOs), ft. Ill — 
Ihstrici •ludj’ocan take proceedings on 
application under S. (i 2 
Mahomedan Law 

I divorce Kal^innainah cxecutetl he- 
fore marriage entitling wife to divorce 
on broacii—Broach of term—Wife exer¬ 
cising her power—divorce is valid and 
wife can sue for dower 201 ( 1 ) 

~t'ift—Musliaa—Doctrine as to in¬ 
validity of gift of mushaa must be ap¬ 
plied in strict boundary 78{)a 

- — flift—^fusbaa — Gift of undivided 

property capable of partition by father 

to adult and minor sons, making adult 
son guardian of minor son, is valid 7806 
Gift—Transfer of possession is ne-' 
cessary 780rZ 

Gift—Mushaa — Gift of undivided 
property to adult and minor son is valid 
Proper form must be used 786e 

Gift—Heba-bil-ewaz — Burden of 
proof—-Donee has to prove that consi¬ 
deration described in instrument has 
been paid 7 ggy 

Gift—Gift by father to son — No 
change of possession is necessary 780^ 
Gift—Mushaa— Doctrine of should 
be confined within strictest limits — It 
cannot be ignored or repudiated 

(SB) 3r>;jc 

Gift Gift to an adult and minor— 
Minor nob under donor’s guardianship at 
time of gift—Adult accepting gift on bo- 
half of himself and minor—Gift is not 
invalid If minor under donor's ®uar 
dianship. gift is void (SB) 3 f) 3 ,f 

Gift—Possession—A-tual possession 


Mahometan Lav/ 

propeitv — Guardians and Wards Act 
(1B90), S. 17 ( 1 ) 7 Q 0 (i 

Guardian — Guardianship for roar- 
iiage—Rules under Mahomodan law arc 
not affected by'order under Guardians 
and ^yards^ Act (1890) 7006 

“ Guardian—Mother appointed certi¬ 
ficated guardian—l\rarriage of minor ef¬ 
fected by uncle cannot be questioned— 
Specific Relief Act (1877), S. 42 31fi 
Guardianship—Father can delegate 
guardianship of minor children to fit and 
proper person 7 yf)C 

W akf —Main purpose to provide for 
lehgious purposes—Secondary object to 
secure surplus for descendant—Wakf is 
valid—Mussalman Wakf Validating Act 
(I'JIS) 829 { 2 )a 

Wakf—Wakfnama directing portion 
of income to be paid to daughter of foun¬ 
der is valid—Mussalman Wakf Valida- 
ting Act (1913) 829 (2)6 

Wakf—Mubtawali cannot grant per¬ 
manent lease unless for necessity—Lessee 
is entitled to refund of consideration 
spent in improving endowment from en¬ 
dowment and muttawali is not per¬ 
sonally liable 804 

- -Wakf—Validity— Test is whether 
dominating purpose and intention of 
grantor 13 to provide for religious and 
chan table objects 762a 

~ WGkf—Partial dedication to reli¬ 
gious and charitable ohjects-Main oh. 

\v^ I r to benefit successors^* 

'\ak[ held not valid-R.)]igjous and 
ciari a le trust held to be valid charge 
on properly 7826 

Malicious Prosecution 

iXunages Mere tiling of complaint 


, -- ** VKKtyi 

by donee is nut necessary—Relationship 

of parties must be kept in view in con 

sidering question—Donee must be placed 
in position to take possession or invested 

with authority for that purpose 

_rijfi r-jff , . Sf’dr' 

Gift Gift of incorporeal property 
may be completed by such transfer of 
control as appropriate and possible in 
circumstances /cd) 

—Gift-Inadequacy of conSio. 

. Gnai^ian—Father has preferential 
claim to be guardian of minor daughtr 1 


lading plaintiff uich offences is noc 

su/Iicicnt 5352 , 

Master and Servant 

Schoolmaster —One month’snotice 
|3 not leasunable —Three months’ or 
term s notice ought to be given 337ci 

Minor 

Mill Construction—What is sufli- 
cient to imply appointment of guurdiau 
ol person and property stated 1034 

—Contract Act (9 of 1872), S. 247— 
inor Debt incurred in carrying on 
ancestral trade — Minor is not personally 
lable —Liability is limited to his share 

_ 448fl 

Compromise effected by guardian 

in consideration of settlement of dis- 
puted claim is not binding on minor, un- 
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r>l 


Minor 

less claim is proved to be honest and m 
good faith—Claim under alleged will can 
form no basis of consideration for com- 

S romise where will is not genuine 255 

lortgage 

-Title by adverse possession against 

mortgagor—Right of mortgagee to sue 


for debt is not extinguished 


933a 


-Suit on—Suit by simple mortgagee 

for sale of mortgaged property—Nature 
of, explained 933/ 

—Suit on—Necessary parties enumera¬ 
ted 933(7 

—Suit on—Question of acquisition of 
title by third party by adverse posses¬ 
sion should not be litigated 933/i 

—Suit on—Mortgaged patni sold in 
execution of rent decree—No steps taken 
to annul mortgage —Mortgagee purchas¬ 
ing property in execution of mortgage 
decree—Purchaser at sale in execution 
of rent decree is bound by mortgage 
decree—Bengal Patni Taluk Regulation 

(6 of 1819) 808 

—Redemption— Non-transferable oc¬ 
cupancy holding subject to mortgage— 
Purchaser acquiring interest in portion 
in execution of money-decree—Interest 
remains subject to mortgage—Purchaser 
can redeem mortgage to extent of his 
interest 806a 

■ -Decree—Bkrarnama by 14 persons 
dividing among themselves responsibi¬ 
lity for mortgage debt—Bight actually 
interested in mortgaged property—Part 
payment by some—Mortgagee obtaining 
decree—Decree purchased by some of 
the mortgagors—Application for execu- 
tion by sale— Mortgagors purchasing 
decree could sell property only for 
balance on deduction of share of debts 
due from them 602(i 

Condition restraining alienation does 
not prevent alienation subject to rights 
of mortgagee 5576 

“"“Decree for foreclosure— Time al- 
owed Iot ledemption runs from date of 
^ee o! Court of first instance 424a 

ouit on—Mortgagees’ interests are 
or partible 411a 

Mortgagernndertaking to pay land 

revenne-Salo for arrears on default and 
Bu sequent sales ooUmive—Transferee 
from mortgagor held entitled to redeem 

“SeT 

Suit on Bight 'independent of 

1918 Indexeg^Oal.) 8 & 9 


Mortgage 

mortgage must be enforced by separate 

proceedings 110 (2)6 

Motor Vehicles Act (8 of 1914) 

-S. 11—Rash driving by driver con¬ 
travening R. 19—Master is liablo ^YhG- 

ther he abetted contravention or nob 96G 
Mussalman Wakf Validating Act (6 of 1913) 

-Mahomedan law—Wakf—Main pur¬ 
pose to provide for religious .purposes— 
Secondary object to secure surplus for 
•descendant—Wakf is valid 829 {2)a 

-Mahomedan law — Wakf— Wakf- 

nama directing portion of income to be 
paid to daughter of founder is valid 

829 (2)6 

Occupancy 

--Transferable—Position of tenant is 

similar to English tenant with covenant 

669c 


against transfer 

-Non-transferable—Sale of part in 

execution of money decree One joint 
raiyat cannot object—His objection is 
limited to his share 632 

Occupancy holding 

-Non-transferable — Surrender of 

portion after transfer of same is invalid 

—Transferee cannot be ejected 669a 
Opium Act (1 of 1878) 

—S. 9—Evidence Act (l of 1872), 
S. 24 —Confession as to illicit possession 
of opium made to Superintendent of 
Excise is admissible 138a 

Pardanashin lady 

-Execution of deed—Mere transla- 

ting or communicating substance is not 
sufficient—English mortgage read out 
and explained and witnessed by rever- 
sionery heirs held binding on lady 557a 

__Deeds by—When can be avoided 

considered 

Partition 

-Suit between occupancy raiyat and 

permanent tenure-holder is mainta^n- 

^^Suit — Mofussil Courts—Whether 

plaintiff is or is not in possession is im- 

portant from point of view of court-fee 

5016 

-Suit for—Right to be entitled to 

joint possession must be proved 3936 

-Appeal from preliminary decree 

Proceedings on preliminary decree stay¬ 
ed so far as joint business was concer- 
ned—Final decree partitioning all other 
properties—Appeal dismissed—Applica¬ 
tion made under 8.151, Civil P. 0., for 
partition of joint business—Court can 
make supplementary final decree m re¬ 
gard to joint business » 


TjO 
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Partition Acl i4of 1893) 

-1—Applicability—S. •! applies 

evrii whero tlio person who claims parti¬ 
tion o{ family (Iwellin.i^ Itouse has also 
obtaine:! a transfer of share of other 

family propoi'ty 795 

Partnership 

IhssoluUon of—Suit for declaration 

of title to shares ])iiichascd liy firm is 

maintainable SlV^t 

Penal Code (45 of 1860) 

Calcutta Aliinicipal Aet^ (1899), 
8. 561 Bye-law — Provisions of Penal 
Code do not apply to interpretation of 
bye-law ^ 045^ 

■ ^ 8. 147—Criminal trial—Cross cases 

of rioting—Conviction in one case on 
plea of guilty docs not bar conviction in 
cross-cases G50 (l; 

.S. 16R—Police olKcer carrying on 
shop is liable to be convicted under 
S. 168—Police Act (iSlil). S. 10 150 (l) 

. 8 , 174 —Solicitor called upon to 
show cause for not attending Court to 
give evidence when called upon to pro. 
duce letter—Circumstances held did not 
justify action 2406 

18G — Restitution of conjugal 
rights—arrant issued to sei7ewife and 
deliver her to husband — \Yarrant is 
illegal and obstruction to it is not of. 
fence under S. 186—Husband and wife 

4 

—Ss. 192. 193, 465 and 109-Sale 
written out by N fallen through—Date 
in document altered at il/’i instance to 
bring application for refund within two 
months—Alteration unnecessary, period 
for refund being six months—Both were 
held guilty of fabrication of false 
evidence — Offences whether forgery 
(Quaere) 61 

S. 193—Criminal P. C. (1898), S. 195 


P enal Code 

Ss. 366 and 494 S. 366 applies to 
case of abduction of married woman— 
“Marry” has same meaning as in S.494 

136 

S. 3<9 Mistake of law as to accu¬ 
sed’s rights to property—He cannot be 
convicted of theft 6686 


Ss. 380 and 111 — Criminal P. C. 


—Perjury — Discrepancy owing to in¬ 
accuracy of mind—Sanction to prosecute 


should not be granted 


106 (2) 


S. 193—Criminal P.C. (1898) S. 195 
—Perjury—Statements not absolutely 
irreconcilable—Sanction for prosecution 
should not be granted 97 

-S. 206—Odence under S. 206 held 

probable _ C635 

S. 216.fi Assisting in any way to 
evade apprehension—Meaning of, stated 

826 

- S. 225.fi — Criminal P. C. (1898), 

Ss. 476 and 195—Court has no power to 

accord sanction for prosecution under 
S. 225-B 


. (1898), Ss. 403, 236 and 237—Person in 
possession of bales of jute charged under 
Ss. 380 and 411, I. P. C., and acquitted 
—Proceedings under S. 54.A, Calcutta 
Police Act, against him are not main¬ 
tainable 406 

S. 406—Car disposed of in contra¬ 
vention of hire purchase agreement— 
Merger of agreement in decree of Court 
—No lien declared by Court on car— 
Offence under S. 406 is not committed 

663a 

-.S’. 406—Complainant handing over 

money to accused to make payment to 
firm—Accused appropriating it to him¬ 
self and alleging it was paid to him on 
account of brokerage due to him—Money 
found to be due on account of brokerage 
—No proof as to account on which money 
was paid to accused—Conviction under 
S. 406 hold bad (SB) 208a 

- S. 411—Criminal P. C. (1898), S. 239 

—Person charged under S. 411, I, P. C., 
for receiving stolen property from an¬ 
other who was either thief or first re¬ 
ceiver cannot be jointly tried with latter 

494(1) 

S. 411—Stolen property found after 
long time — Presumption as to guilty 
knowledge does not arise-Evidence Act 
(1872). S. 114. Illus. (a) 243a 

Ss. 465, 192, 193 and 109 —Sale 
written out by N fallen through—Date 
in document altered at Al’s instance to 
bring application for refund within two 
montlis Alteration unneceseary period 
for refund being si.x months—Both were 
held guiltyof fabrication of falseevidence 
Oftences whether forgery (Quooe) 61 


■ Ss. 494 and 366 — S. 366 applies to 
case of abduction of married woman— 
Marry ’ has same meaning as in S. 494 

PI 

rleadings 

Pleadings defective — Claim found 
to be substantially true—Snit should 
not be dismissed 802a 

^ Parties cannot be allowed to take 
inconsistent position 404a 



Pleadings 

^ Case not set up in pleadings put 
forward in cross-examination of witnesses 
should be objected to at once—Practice, 
evidence 239 

-Pleadings—Very high standard of, 

cannot be expected ITSa 

-Civil P. G. (1908), 0. 8 , R. 5—Omis¬ 
sion to deny allegation of title in plaint 
by defendant does not amount to con¬ 
structive admission warranting decision 
in plaintiff’s favour 1 7 Rh 

Police Act (5 of 1861) 

■S. 10—Penal Code (1860), 
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53 


Police Officer carrying on shop 
to be convicted under S. 168 


S. 168— 
is liable 
150(1) 


Costs Costs awarded against nomi¬ 
nal party in insolvency proceedings in- 
stituted at instance of real partv can be 
recovered from real party — Insolvency 

098(1 

Costs — Tender of rent duo under 
S. 38, Contract Act, before institution of 
suit by tenant Landlord can be directed 
to pay tenant’s costs of suit 4 G 4 (; 

; Costs—Discretion—Appellate Court 

is averse to interfere—Solicitor acting 
on his own behalf is entitled to same 
costs as if he had employed solicitor— 

U76 


Legal practitioner 


3 convicted under S. 168 lOOfll _ _t? -i 7-, , . 

Ss 17 and 19—Failnvo k Evidence Conclusion upon mere 

? • y and 19 Failuie. by person comnar son of hanflvvrlf.;n« ;= 


appointed special constable to obey law¬ 
ful order amounts to neglect or refusal 
to serve as special constable 323 

roiiession 

Burden of proof—Suit for 

khas possession of land on declaration 

of title -Defendant admitting land to be 

joint, but pleading separate title on 

ground of partition Burden of proof is 

on plaintiff to prove title 414 

Practice 

Admissibility Omission to object 
does not make inadmissible document 
admissible 3 ^^ 

7 —Admission—Several persons jointly 
interested in subject-matter of suit — 
Admission by co-party is admissible 
against others — Evidence Act (1872), 

971c 

——Appeal—Document admitted with- 
out objectmn — Objection cannot be 
allowed to be taken in appeal when it is 
apparent that objection if taken in first 

Court, steps could have been taken to 
make it admissible 

—Appeal — Amendment of decree 
during pendency — Amended decree ap. 

amended decree—Civil P. C., 0. 6 , R. 17 
_. , ^ ' 5305 

■—Appeal—Appellate Court should ttt 
allow appeal unless trial Judge found to 
be wrong Burden of proving that trial 
Judge IB wrong is on appellant 

■—Appeal—Remand order-Defrie^^by 

lower Court after remand — Remand 
ortOT cannot be challenged 182 ( 1 ) 


comparison of handwriting is unsafe 

^ . 018 (2)5 

Evidence— Appreciation—Case de- 
cided on oral and documentary evidence 
—Documentary evidence conflicting — 
Opinion of trial Judge who has seen and 
heard witnesses should be given great 


weight 


(SB) 363a 


Evidence Pleadings—Caso not set 
up in pleadings put forward in cross- 
examination of witnesses should be ob¬ 
jected to at once 239 

Evidence—Affidavit — As to what 

was argued in a case, sworn bv person 
not knowing language in which argument 
was made is worthless 177 c 

Ex parte hearing—Party making ex 
parte application must call attention of 
Court to matters for and against—Order 
extending time for filing appeal can be 

cancelled by same Court—Limitation 
Act (9 of 1908), S. 5 53 ^ 

Fraud fraudulent and collusive 
proceeding may be passed by, as availing 
nothing to party setting it up 807a 
j- Fraud—Decree obtained bv—Proof 
that processes were suppressed'is suffi. 
cient 

Fraud Fraud committed witli 
plaintiff’s connivance—He cannot invite 
Court to extricate him from difficulties 
brought by himself—Fraud 70c 

Full Bench —Division Bench can 
follow decision of Court with which it is 
not in full approval and is not bound to 
refer case to Full Bench—Precedent 

^ . 3565 

Inconsistent pleas —Landlord and 

tenant Tenancy—Suit for recovery of 
possession against Z~Suit dismissed on 
allegation of K that lease granted by 
plaintiff to S was in force at date of suit 
Sabsequent suit for recovery of posses. 
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Practice 

sion against K and S—K alleging that 
lease in favour of .S had terminated be¬ 
fore previous suit and plaintill should 
have also claimed possession against .S— 
Plaintilf cau succeed on proving that no 
sub-tenanev existed at institution of 
second suit and K could not be allowed 
to take inconsistent pleas 4046 

-Judgment—'Admission of inadmissi¬ 
ble evidence does not necessarily vitiate 
judgment 9/16 

-Judgment—Every judgment is to be 

read as applicable to fact proved 5216 
-Judgment—Civil P.C. (1908), 0. 23, 

R. 1—Judgment should not contain 
statement in respect of point not raised 
by parties—Plaintiffs held not entitled 
to vvithdraw suit with liberty to bring 
fresh suit 213 

--New case—Practice—Remand—Ap¬ 
peal decided on case not pleaded by 
parties—Case should be remanded to 
appellate Court 686 

-New plea —New point involving 

question of fact cannot be taken 026 (1) 
-New plea—Point not raised in plead¬ 
ings, issue or grounds of appeal cannot 
be decided ^67 (1) 

-New plea—Objection to award on 

ground of its invalidity, all parties not 

having joined, can be taken, in appeal 

though not taken before— Arbitration 

OOvO 

-New plea—An appellate Court is 

not entitled to accept and act upon case 

not made in trial Court . , . , 

-New plea—Point not raised in lower 

Courts cannot be raised in second appeal 

250 

-New plea—No issue framed as to 

abatement of suit though raised in writ¬ 
ten statement—Question of abatement 
cannot be allowed to be raised in second 

appeal 

-New plea—Question of law raised 

for first time depending upon construc¬ 
tion of document or upon facts admitted 
or proved—Plea should be entertained 

(SB) 13^ 

•Pleadings—Scff PLEADINGS 
'Precedents—P recedents 
-Procedure—Act creating new proce¬ 
dure—That alone must be followed BbOd 

-^Procedure — Money borrowed by 

executors for carrying on business of tes¬ 
tator—Administration suit by creditors 
in High Court—Other creditors suing 
executors for debts due to them from 


Practice 

estate—Such suits should be postponed 
and plaintiffs allowed to prove claims in 
administration suits — Administration 
suit 688 a 

-Civil P. C. (1908), 0. 41, R. 23- 

Suit for possession by purchaser in 
mortgage decree—Rights of defendants 
claiming as lessees ought to be decided 

492(1) 

-Procedure — Appeal heard after 

death of respondent — Application to 
rehear appeal in presence of representa¬ 
tives of deceased can be entertained 
though appeal is made to High Court, 
against decision of lower Court 421 

-Relief—Who finances suit is not 

material ^^Ic 

-Remand — Appeal decided on case 

not pleaded by parties—Case should be 
remanded to appellate Court—Practice, 
new case 686 

-Second appeal—Civil P. C. (1908), 

S. 100— Private chittas admitted in 
evidence in lower Courts without objec¬ 
tion—Objection to proceedings in lower 
Court cannot be allowed to prevail in 
second appeal 3946 

Precedents 

-Practice—Judgment — Every judg. 

ment is to be read as applicable to facts 
proved 5216 

-Value of—Case is authority not for 

what may seem to follow logically from 
it 521c 

-Interpretation of Statutes—Indian 

Act based on English Act — English 
decisions are binding on Indian Courts 
in construing Indian Act 467(i 

-Practice — Full Bench — Divisio 

Bench can follow decision of Court wit 
which it is not in full approval and 
not bound to refer case to Full Bench 

3566 

-Precedents cannot override statute 

252(2)6 

-Rights of parties dependent on 

facts—Precedents should not be cited 
as authorities 

Presidency Small Cause Courts Act (15 of 

1882 ), 

- S. 31 ( 6 ) —Transfer of decree to 

Munsif without intervention of 
Judge is good 

Presidency Towns Insolvency Act (1909) 
- S. 36—Fraudulent transfer — Ap¬ 
plication by OfiBcial Assignee — Insol¬ 
vency Court has power to inquire into, 
and pass suitable order 
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Presidency Towns Insolvency Act 

- S. 36 — Examination of insolvent 

cannot be used as evidence against 
transferee 1265 

-S. 36 — Transfer by insolvent just 

before insolvency — Onus is on person 
claiming that transfer can stand 126c 
- Ss. 53,108 and 109—S. 53 (l) does 

not apply to administration under 

Ss. 108 and 109 351<z 

-S. 108—Attachment before adminis¬ 
tration order does not confer any rights 
on attaching creditor and sale-proceeds 
are liable to be distributed rateably 
between him and other creditors 3515 

Principal and Agent 

*-Suit for accounts—Death of agent 

—Legal representatives are not exonera¬ 
ted from all liability to principal — 
—Accounts 276 

Private Fitheries Act (2 of 1889) 

-S. 3—Conviction under—Bona fides 

of accused must be investigated— 
Bubkar of Commissioner showing pos¬ 
session—Copy of, is admissible in evi¬ 
dence 217 

Probate 


-Will — Interpretation — Death of 

testator—Estate in possession of legatees 
for more than 12 years—No debts due to 
or by testator — Probate can still be 
granted if will is genuine and grant is 
necessary—Probate Court cannot decide 
if possession of legatees for 12 years was 
adverse 1035 

-Court-fees Act (1870), Ss. 19 (h) (4) 

and 19 (l)—Payment of court-fees — 
Delay in motion by Collector under 
8. 19 (h)—Grant of probate cannot be 
delayed • 510 (2) 

-Delay in applying for probate (17 

years)—Will capable of being proved— 
Careful investigation is demanded 161 


-Grounds for refusal—Inofficiousness 

is no ground for refusing probate 76o 

- 0, S and L obtaining probate and 

administering estate until appointment 
of T as executor—Death of T—Grant of 
probate 35 years after death of testatrix 
held not necessary or proper to S who 
was able to act as executor on attain¬ 
ing majority 41 a 

Probate and AdminUtration Act (5 of 1881) 

Ss. 8 and 9—Probate granted to 
some executors without citation upon 
others—Bemedy of others is to obtain 
probate unless debarred under 8. 8 107a 

- S. 90 — Limitation Act (1908), 

Art. 144~Defendant in possession of 
land, getting conveyance from Hindu 


Probate and Administration Act 

widow on payment of consideration— 
Widow executrix under will of husband 
—Probate taken — On widow's death, 
daughter sviing for possession of setting 
aside conveyance—Limitation does not 
begin to run prior to date of conveyance 
—Grandsons of widow having notice of 
sale and not objecting are not estopped 
from challenging its legality—Aliena¬ 
tion being restricted by will S. 00 pro- 
bate and Administration Act, is bar to 
alienation—Consideration cannot be re¬ 
funded to defendant in absence of proof 
that it was spent for benefit of estate 

48G 

- S. 98—Executors not liable to ren¬ 
der accounts under will are not exempt 
from exhibiting accounts to Court 1075 

- S. 98 (l)—Order directing executor 

to furnish accounts annually is not in 
accordance with S. 98 (l) 109(2) 

Promissory Note 

-Liability—“ Repayment guaranteed 

by me ” endorsed on note is contract of 
guarantee—Contract Act, S. 12G 707a 

-Liability — Default by principal 

debtor—Surety is liable without notice 

7075 

-Question whether executant signed 

pro-note as security for others cannot be 
tried except for question of considera- 
tion 1735 

Provincial Insolvency Act (3 of 1907) 

-Summary proceedings cannot be 

held for discovering properties of insol¬ 
vent—Bankruptcy Act, S. 27 147a 

-S.s. 6, IG (()!(/ 46 —Creditor obtain¬ 
ing decree against insolvent and also 
proving bis debt—He can execute decree 
against property of insolvent on condi¬ 
tion of handing over all money realized 
to receiver 203a 

- Ss. 6, 16 and 46—Property of in¬ 
solvent concealed by benamidar or other 
person—Court has jurisdiction to permit 
executing creditor to enforce his decree 
against the property 2035 

- S. 22—Receiver attaching and tak¬ 
ing possession of property as of insolvent' 
—Person claiming to be owner become® 
" aggrieved Application should be 
made within 21 days from date of pos¬ 
session by receiver 303 

- S. 36 — Document impeached as 

fraudulent transfer cannot be founded 
to be invalid without giving opportunity 
to produce evidence 79C(l) 



Provincial Insolvency Ack 

transferring property 
tn wife in lion of dower within two 
years of adjudication—He continuing in 
possession along with wife^Dower debt 
found to be genuine and value of pro- 
jierty transferred commensurate with 
amount of debt—Transaction cannot bo 
impugned under S. 3(i 540 (i 

; ;36—Burden of proving good faith 

)s on transferee—Actual possession is 
not sure test specially when transferee 

•S. 3i) \ alue of property sold is 

0 . 540rf 

\ 3i Fraudulent preference — 
Transfer to creditor made for value un 
der pressure—Transferee knowing em- 
myrassod circumstances of debtor — 
There is no fraudulent preference 440 

Cause Courts Act (9 of 

id aiid s,'h. 2 , Cl. 3l—Suit to re¬ 
cover specilic sum of money does not be¬ 
come suit for account though accounts 
have to be examined for determining 
question in controversy — Reference 
should be made to High Court in cases 
of doubt as to form—Civil P. C. (1908), 
0. 4G. Rr. G and 7 1037 

■ Small Cause Judge dismiss¬ 

ing suit on merits after holding it to be 
non-cogni^cable acts without jurisdiction 
High Court set aside judgment and 
directed return of plaint-Civil P. C. 
(1903), 0. 7. E. 10 869 

.S’, 25 Suit on hand-note—Defen- 
dans. admitting claim— Court cannot 
dismiss suit 476(2) 

- Sck. 2 , Arts. 15 and 24—Suit to en¬ 
force award is not cognizable by Small 
Cause Court 999 ^ 

Sch. 2 , Arts. 15 and 24—Scope— 
Arts. 15 and 24 should be read together 

8996 

- Sch. 2, Cl. 31 and S. 16—Suit to 

recover specific sum of money does not 
become suit for accounts though ac¬ 
counts have to be examined for deter¬ 
mining question iu controversy—Refer 
enoo should be made to High Court in 
cases of doubt as to form—Civil P C 
(1908), 0. 46, Rr. 0 and 7 1037 


ScE.iECT Index, 1918 Calcutta 

Provincial Small Cause Courts Act 

can yet be raised in review—Civil P C 

(1908), .S, 114 

Art. 35 (;;) Suit for damages for 
cutting and taking away trees is excln- 
ded 450 

Railways Act (9 of 1890) 

S. 54 Railway Company is not 
bound to re-weigh goods and give certi¬ 
ficate of shortage Refusal by consignee 
to take delivery—Damage to goods on 
refusal falls on him 221 

S. 72—Goods lost — Responsibility 
of railway is that of bailee — Loss due 
to act of God—Railway is not liable for 
loss Goods not delivered to consignee 
at place of destination — Burden is on 
railway to prove existence of circum- 
stances exonerating it from liability— 
Contract Act (1872), Ss. 151,152 and l(il 

892(2)rt 

S. 72 Loss — Proximate cause act 
of God—Railway though negligent is not 
liable—06fler 892(2)6 

$. 72—Contract Act (9 of 1872), S. 23 
Form of risk.note exonerating company 
from liability except for loss of complete 
package is not contrary to public policy 

796(2)(i 

-S. 72—Words and phrases—“Pack¬ 
age”—Meaning of explained 796(2)6 

_ : ~ Agent of Eastern Bengal 

RaRway is Manager” — Notice under 
S. /I must be given bo agent 539(2)(i 

Record of Rights ' ' 

—Evidence-Entry in draft of Record 
ot Rights 13 inadmissible 971<i 


Entry in—Mode of proof of incor- 
rectness-Party is not limited to parti¬ 
cular mode ot proof-He can prove 
aliunde that entry is incorrect 807c 

——Entry in, is presumed to be correct 
Bengal Tenancy Act (1885), S. 103(B) 

Registration Act{16 of 1908) 

u»82;. s. 54 —Mortgage debt is immov- 
able property 4^1^ 

17 — Compromise petition in 


.-Irl. 35 (2) Suit for compensation 
for unlawfully cutting and removing 
trees and misappropriating crops is not 
cognizable by Small Cause Court—Suit 
decreed by Small Cause Court without 

objection as to jurisdiction—Objection 


, -I^OUibiUU 111 

money suit hypothecating immovable 
property^should be registered 226a 

P Letter from mortgagor to 
equitable mortgagee showing object of 
mor gage does not require registration 

_c. 1- /„ 165c 

. 49 — Compromise 

petition—Unregistered petition of com¬ 
promise in rent suit is not admissible to 
prove amount of rent payable 807fl 
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Subject Index, 1918 Caldtta 

Specific Relief Act 


Regiitralton Act 

- S, 17, GL (i) “Composition deed” 

is deed by which debtor compounds with 
his creditors 2366 

- S. 17 (2) (6) — Compromise though 

not restricted to subject-matter but 
embodied in decree is judicial act and 
^oes not require registration— Quaere — 
Whether such decree can act as res judi- 
eata on other matters 844ft 

-S. 17 (2) (i)—Agreement to give up 

possession of land contained in compro¬ 
mise petition does not require registra¬ 
tion 538 

- S. 34 — Deed presented for, after 

period of limitation—Eegistration held 
not invalid 5906 

- S. 47“Kabala when registered oper¬ 
ates from date of its execution 960 
- S. 47 — Priority in execution pre¬ 
vails in documents duly registered 539(1) 

- S. 49—Evidence Act (1872). S. 91— 

Deed of sale of immovable property less 
than Rs. 100 with delivery of possession 
—Deed though unregistered is admis¬ 
sible as evidence of nature of transac¬ 
tion although it confers no title 8286 

- Ss. 49 and 17 (cf)—Lease—Document 

embodying contract for variation of rent 
is in essence lease—It is not admissible 
in evidence nor constitutes valid con. 
tract if unregistered 8076 

- S. 49 —Agreement to grant lease un¬ 
registered—Effect—It is not wholly in¬ 
admissible—Personal liabilities can be 
£xed on its basis 222a 

—Ss. 72 and 73 — Refusal of Sub-Re. 
-gistrar to register document on execu. 
tant’s failure to appear—No appeal lies 
—Procedure is to apply under S. 73 

225a 

-Ss. 73 and 76 — Application under 

S. 73 dismissed for default can be res¬ 
tored 2256 

Religioui endowment 

•—Limitation Act (1908), Art. 134— 
Representation of idol—Limitation runs 
against shebaits continuously and not 

against each shebait individually 5800 

RiperUn Rights 

—River changing course-Old course 
is to be taken to have become private 
property 595a 

-Fishery—Fishing rights in sheets of 

water adjacent to river stated 5956 
Specific Relief Act (t of 1877) 

-S. 9 —“Suit”—Meaning, explained— 

Order in execution of decree is not 
appealable 925a 


-S. 9—Thakurbari—Possession of— 

Actual possession of key to door amounts 
to physical possession for purposes of 
S. 9 _ 817 (2) 

- S. 9—Ejectment suit—Possessory 

title except under S.9 is insufficient 532ft 
-S. 9—Plaintiff proving his posses¬ 
sion and dispossession is entitled to ho 
restored to possession irrespective of 
question of title 252 (1) 

* S. 9—Suit under S. 9 is not main¬ 
tainable after final order made in pro¬ 
ceedings under Criminal P. C. (1898), 
S. 145 137 

- S. 14—Contract to sell share of 

joint family property by one member— 
Specific performance should be decreed 
against his share 889 

- Ss. 19 and 21 (b)—Contract to pre¬ 
pare and file set of jama wasil baki can¬ 
not be specifically enforced—Damages 
for non-performance cannot be awarded 
in absence of actual loss 306ft 

- S. 21—Per Fletcher, J.\ Shamsul 

Hilda, J., dissenting—Agreement to 
refer to arbitration—Merc filing of suit 
is not refusal on part of plaintiff to 
perform his contract—Suit is not barred 
by provisions to S. 21 318 

- S. 22—Suit for specific performance 

of contract to grant lease—Plaintiff's 
nondisclosure of .previous default when 
making contract is not good defence 

9856 

- S. 24—Suit on agreement to grant 

lease embodied in solenamah—Solena- 
mah set aside by Court—Contract can¬ 
not be enforced—Plaintiff cannot fall 
back on verbal agreement to grant lease 
—Contract Act (1872), S. 62 108 

- S. 31—Fraud—Co-vendee’s name 

omitted from conveyance—Suit for rec¬ 
tification barred by limitation—Suit for 
possession of share against co-vendees 
lies 809 

- S, 42—Partnership—Dissolution of 

—Suit for declaration of title to shares 
purchased by firm—Decree—Form of, 
laid down 8176 

-S. 42—Mahomedan law — Mother 

appointed certificated guardian—Mar- 
riage of minor effected by uncle cannot 
be questioned 31a 

- Ss, 42 and 43—Suit for declaration 

that marriage of Mahomedan minor girl 
is invalid is not maintainable 316 

- S. 54—Easement—Owner of lower 

land cannot restrain owner of higher 
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Specific Relief Ack 
ianri from catching Ssh in trap on his 
own land 801a 

S. 54—Kacenient—Right to catch 
fish on one’s own land—Injunction can. 
not bo granted against persons in vicinity 

8015 

’b. •)•)—Transferee from Hindu widow 

can sue for injunction during widow’s 

lifetime restraining diversion of surface 

water so as to affect his land 1028c 
Stamp Act (2 of 1899) 

7 33—Jurisdiction of Court to 

impound document—Insufficiently stam- 
ped documents iu bound book not relat¬ 
ing to claim Court cannot impound 
such documents as they were not pro- 
duced in the performance of his function 
wJthm Civil P. C. (5 of 1908), 0. 7, 
R. 14—Plaint 1026 

" S. (,2 Application in prescribed 
form for loan recommended by bank is 
not agreement requiring stamp 495(2)a 
S. 64—To make person liable to 
prosecution, proof of fraudulent inten. 
tion is necessary 113 (l) 

68 (c )—ingredients necessary for 
oflence under S. 68 (c) stated 495(2)6 
Art. 15 — Court-fees Act (1870), 
Sell. 2, Art. 6—Art. G does not apply to 
security bonds for stay of execution and 
they require stamp under Stamp Act 
(1899), Art. 15 125(1) 

Succession Act (10 of 1865) 

~ S. 50—S. 50 should not be confused 
with proof of formalities 78a 

Ss. 82 anfZlli—Will—Construction 


SuE.iECT Index, 1913 Calcutta 


. • ' W V a V VI vu 

—Testator making bequest, that "on my 
death my brother’s widow B and on her 
death her daughterly will get one-fourth 
share, etc."—Gift is of successive in¬ 
terest—Gift in favour of B is not gift of 
absolute interest but absolute interest 
cut down to life-estate 102 

Succession Certificate Act (7 of 1889) 

S. 4—Succession certi6cate is not 
necessary where one member of plaintiff 
firm dies-Civil P. C. (1903), 0. 30, R. 4 

908 

5. 4 Rent to recover arrears of— 
Succession certificate is necessary 

o 794 (1) 

—’5. 4—Death of original plaintiff— 

substituted plaintiff is not entitled to 

decree without production of certificate 

Principle whether applies to execution 

proceedings (Quaere) 30 i 

Suits Valuation Act (7 of 1887) 

S. 8—Administration— Suit for— 
Administration suit by creditor is action 


Suits Valuation Act 

for account within court-fees Act (1870) 
(J) (f) 883 (2)<j 

Defamation—Publication — Printer 

publishing letter with name of another 
attached to it—Failure to prove publica- 
tioD with authority of person signing — 
Printer must bear responsibility 713a 
Defamation—Printer cannot plead 
want of knowledge of contents of paper 

7l3c 

Defamation — Suit for damages 
against several persons making defama¬ 
tory statements is not maintainable un¬ 
less allegations are made by persons ac- 
ting together 586a 

Transfer of Property Act (4 of 1882} 

S. 6—Right to sue—Right to recover 
money from agent on taking accounts is 
transferable—Transferee can sue in his 
own name 445 (1) 

-6’. 8-Contract Act (9 of 1872), S. 11 

Minor, mortgage in favour of, is not 
void 1027 (2) 

- S. 26—Landlord and tenant—Right 

of tenant—Transfer of jote by original 
tenant—Landlord aware of transfer al¬ 
though name of transferee not registered 
“Landlord obtaining collusive decree 
against heirs of original tenant—Trans, 
foree s right to jote held not extinguished 

by sale in execution of decree 461 

5s. 49 and 74—Mortgage-deed pro¬ 
viding mortgaged property to bo insured 
—Failure to perform agreement to keep 
mortgaged premises insured—Receiver 
in mortgage suit effecting insurance— 
Pioporty destroyed by fire—Money re¬ 
ceived by receiver under insurance policy 
could be applied to for the benefit of all 
persons and not as per contract between 
mortgagor and mortgagee 459 

^ -5. ol-Contract Act (1872), S. 79 

Trespasser in good faith making im¬ 
provements on land—Owner is liable for 
costs of improvements 629rt 

5. 52 Suit for ejectment against 
ijardar pending—Lease by ijardar after 
expiry of ijara is not valid 277 

^3 Fraudulent transfer—Trans¬ 
feree not bonafide-Payment of full con¬ 
sideration does not validate transfer 82 


5. 54 Possession under contract of 
^le oa payment of purchase-moneys 
Before registration land sold in exeou. 
tion of decree against purchaser—Pur¬ 
chaser cannot recover property from 
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Subject Index, 

4 

Transfer of Property Act 

auction-purchaser on subsequent con¬ 
veyance by registration 923 

-S. 54—Property less than Rs. 100 

in value—Unregistered instrument un. 
accompanied by delivery of possession 
does not confer title d28a 

- S. 54—Evidence Act (1872), S. 91— 

Deed of sale of immovable property less 
than Rs. 100 with delivery of possession 
—Deed though unregistered is admissi¬ 
ble as evidence of nature of transaction 
although it confers no title 8285 

-S. 54—Mortgage debt is immovable 

property—Registration Act (1908), S. 17 

411c 

S. 58—Simple mortgagee is not en. 
titled to possession 933e 

— S. 58—Simple mortgage—Mortgage 
dispossessed—Equity of redemption ex¬ 
tinguished by lapse of time by adverse 
possession—Interest of mortgagee is not 
affected—Limitation Act (1908), S. 28 

933i 

- S. 58—Mortgage must be of specific 

immovable property 557c 

- S. 58—Suit on mortgage compro¬ 
mised—Mortgagor agreeing to pay de¬ 
cretal amount in specified instalments— 
On failure to pay mortgagee to get mort¬ 
gaged property sold, and in case of 
deficiency, also certain other property— 
Payment not made— Both properties 
sold and purchased by mortgagee—Mort¬ 
gagor applying to set aside sale—Fresh 
compromise setting aside sale on mort- 
gagor making payment within two 
months—Compromise not carried out— 
Mortgagor in meantime mortgaging por- 
lion of property sold for purpose of pay¬ 
off decretal amount—Mortgagee under 
subsequent mortgage obtained no rights 
and interest—It was immaterial whether 
portion mortgaged was attached or not 
-Civil P. 0. (1908), 0. 21. R. 64 194a 

- Ss. 58 and 100— Mortgage and 

charge—Distinction—In former there is 
transfer of property to creditor requir- 
ing registration—In latter there is no 
such transfer 194c 

- S. 60—Once a mortgage always a 

.mortgage —Mortgagee is entitled to 
only principal amount, interest and 
costs due 638a 

- S, 60—S. 60 applies to all kinds of 

mortgages 6385 

~—“8. 60 — Usufructuary mortgage — 
Condition of forfeiture or transaction 


1918 Calcutta 

Transfer of Properly Act 

becoming absolute sale on failure to pay 
rent is clog G38J 

-GO — One of several mortgagors 

purchasing mortgagoo’a interest—Equity 
of redemption is not split up 602(: 

- S. 60—Some co-mortgagees preclud¬ 
ing themselves on ground of estoppel 
from enforcing right against purchaser of 
portion of property and puisne mort¬ 
gagee of remainder — Court can sever 
their interests from the rest and pass 
decree in favour of latter 4115 

- S. 67 — Mortgage — Usufructuary 

mortgagee dispossessed—Remedy is con¬ 
fined to money decree 797(1) 

- S. 70—Immovable property—Hypo¬ 
thecation of immovable property, fixtures 
pass to mortgagee 165a 

-S. 72—S.72doe8notapply todeposit 

under Patni Regulation (1918), S. 13 

750(2)5 

-S. 73—Applicability—Principles of 

S. 73 can be applied though S. 73 does 
not strictly apply 2655 

- Ss. 74 and 49—Mortgage deed pro¬ 
viding mortgaged property to be insured 
—Failure to perform agreement to keep 
mortgaged premises insured — Receiver 
in mortgage suit effecting insurance — 
Property destroyed by fire — Money re¬ 
ceived by receiver under insurance policy 
could be applied to for the benefit of all 
persons and not as per contract between 
mortgagor and mortgagee 460 

- S. 91—Purchaser of share of equity 

of redemption can redeem entire mort- 
gage 975 

- S. 91—Civil P. C. (1908), 0. 34. 

R. 1—Suit by mortgagee oT raiyati Hold¬ 
ing-Application by purchaser of holding 
getting up paramount title rejected — 
Mortgagee obtaining decree and institut¬ 
ing suit to eject purchaser — Purchaser 
has right to redeem mortgage 80 

- S. 98—Mortgage by conditional sale 

is not anomalous mortgage 636c 

- S. 99 — Mortgagee is competent to 

purchase equity of redemption brought 
to sale at instance of stranger decree- 
holder 475 

- S. 100 — Decree — Construction — 

Charge can be created without specific 
description of property — Intention is 
necessary to create charge 557d! 

- S. 100—Mortgage of non-transfer- 

able interest—Subsequent acquisition of 
transferable interest by mortgagor — 
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Transfer of Property Act 

is binding charge on aiienee 
• I'ODi mortgiigoi’ 419 

.S’. 100—\alid charge held created 

1946 

100 .08—Mortgage and charge 

■ Distinction—In former thore is trans- 
ter of property to creditor requiring re- 

^isiiation In latter there is no such 
tran^h?r 

.S'. lOG—S. lOG applies in absence of 
C0Dt.-act CG5(l)e 

S. iUb Lease providing for re-entry 


Sl'bjixt Imdex, 1918 Calcetta 


at any moment on payment of compensa¬ 
tion Notice to quit is not necessary 

_C0o(l)6 

'S, 107 Para. 1 is restricted in its 
terms to three specified classes — Eegis- 
tration is necessary in all three cases 

_Q in" \ 

^ iS. 1U< —\nnua! tenancy — Prool of 
•Igreemout to pay rent every year is 
not conclusive 9Qg^ 

" Tenancy-at-will can be 
crewed verbally — Leases not coming 
within first para, can be proved by oral 
evidence gQg^ 

S. 108 (j) Lease of homestead is 
transferable 1027(1) 

. 0) Lease of homestead land 

IS transferable 182(2) 

- S. lOS (;)—Original lessee is liable 
or rent—He cannot plead willingness of 

nis transferee to pay it 49(l) 

Ill f^-)—Kent not paid—Forfei¬ 
ture on broach of covenant does not 
determine lease — Overt act intimating 

intention of landlord to determine lease 
IS necessary ggg^ 

■ -5. Ill (g) — Rent not paid under 

lease—Ejectment — Suit for. does not 
show intention to determine lease 9696 

—S. 112—Joining of claim for further 
lent in smt for ejectment based on stipu¬ 
lation of right to re-enter on default of 
rent amounts to waiver of forfeiture 

_o lor p . . 552(2)a 

‘L l^b—Rescission— Right of rescis¬ 
sion in case of gift is circumscribed by 
same sort of circumstances as would 
operate to invalidate oontiaot-Oontiact 

*iC5, o. lo -1 

Trust 

Administration All trustees form 
one collective trustee and must exercise 
powers in joint capacity SlOti 


Trusts Act (2 of 1882} 

-■ S. 88 ~ Purchase of decree by 
pleader for judgment-debtor—Effect U 
not to satisfy decree and release judg¬ 
ment-debtor although pleader holds de- 
ciee in trust for client—Re-convoyauce 
will be decreed only on equitable terras 

V j 3586 

Vendor and Purchaser 

Conveyance stipulating that on pur¬ 
chaser being dispossessed, vendor would 
not be liable Failure of purchaser to 
get possession — Purchaser was not en¬ 
titled to refund of purchase-money 

662(1) 

Suit for declaration of title by pur. 
chaser ‘Title admitted by vendor cannot 
be questioned by stranger 68a 

Will 

I Construction—What is sufficient to 

imply appointment of guardian of person 
and property stated—Minor 1034 

Construction — Decision held not 
res judicata as regards construction of 
Will-Civil P. 0. (1908). S. 11 658 

Construction—Clause providing that 
if wife lived permanently in his place 
of abode or family dwelling-house she 
should get Rs. 50 for maintenance — 
Furtlier clause stating that testator had 
no family dwelling-house but he intended 
to build one and that upon his failure 
executors may build it —!No house built 
““Widow living elsew’here than in her 
father’s house but not intestator’sabode 
13 entitled to annuity 463a 

Hindu Law—Partition-.Intentiou to 
separate communicated to others is suffi- 
cient to effect separation—Will admitted 
^probate cannot be questioned in suit 

Statement in will issufficient evidence 
of intention 324 

^Caveat Remote reversioners are 
entitled to sue when nearer reversioners 
are making amicable settlement 183 
Construction Testator making be¬ 
quest, that on my death my brother’s 
widow B and on her death her daughter 
A will get one-fourtb share, etc.” — 
Lift is of successive interest — Gift in 
favour of B is not gift of absolute inter¬ 
est but absolute interest cub down to 

Iife-estate—Succession Act (1865), Ss. 82 
and 111 lAft 

Words and Phrases 

Package Meaning of, explained 

796(2)6 
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Mgokerjee and Walmsley, JJ. 

Secretary of Appellaot. 

V. 

Digamhar ^antia-^Respondeafe. 

Appeal No. 252 of 1913, Deoidod on 
2200 Augusc 1917, against original 
deoree of Sub.Judge, Midnapore, D/. 26th 
March 1913. 

(a) Bengal Tenancy Act (1885), S. 104-H 
Settlement held to be of raiyati holding 
and not of tenure. 

A tenure holder may settle a caiyatou the land 
01 hie tenanoy, and a raiyat also may, in bis 
turn, sublet the laud of his holding to aa under- 

Taiyat. The mere fact that a tenant has sublet 

his laud does not by itself establish ccnclusivoly 

that his status is that of a tenure holder and 

aotthatof yaiyat. The test to be aoplied to 

determine the status of a tenant is the intention 

*he contracting parties. [p 2 0 11 

The amaluamah was expressly granted for the 

purpose of reclamation and cultivation bv the 

» fl regular lease which followed did 

the to alter the nature of 

Inthi!? 3?' y?**" tbfl grantee was 

an horized to cultivate the land, either by him- 

* w L^^**?*^ ®»^^loai6ot with tenants. 

hoMSa^^** was of araivatl 

bolding and not of a tenure. IP 2 0 ii 

Jb) Landlord and T;na„t - Orfgi„ oJ 

Sub«oo-“s'‘^'‘*!r'‘ “ •'"bisuous- 

* ter!!!* “«y be considered. 

th. » unknown 

of the i«ni“!y and^X*“®fi*^®* original purpose 

are ambiguoor evld^i 

fc) Precedents -Rlghts of ® 

dent on facts—Preeadaata 

cited ae authorities. obowld not be 

Practioe of oltlng iudlola! , 

authorities for principles enoLSt!d«i«i;®l®! 

M guides in the determination of thteKA 

indlTldual oases and the oootraotual oWi«II? 
«lo,o«bl. b.t»„a tb.m d°pS).ted, 

fp 8 0 i] 
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meat Km b,„ ,, Set 1.- 

affirmatively d^t-J- 
inino the exact conditions and incidents of tha 
tenancy as also the rent to be settled'^^nll^ 

Ii2mChara>i Jl/tra-hr Appellant! 

B. Chakravarti, S}ub Chxndra Palit 

Bhuia txnA Dhirendra 
Krishna llnij—tox Respondent. 

Judgment.-Thi3 a„ apps.l |,v 

OoUQoi m a suit institutaj l,y Uia 
respondent under S, 104-11 Ben Ten 
Act, for declaration that he is an 
occupancy ra.yat in respect of the 
Bahiect-matter of the libi^ation and for 

1 Subordinate 

Judge has decreed the suit and has held 
that the plaintiff IS not a tenure-holder 

hut an occupancy raiyat and that the 
existing rent which the plaintiff was 
liab e to pay before the last survey and 
Bettlemont proceedings was fair’ and 
equitable. The substantial question in 

controversy consequently, is whether 

the plaintiff 18 an occupancy raiyat as he 
alleges or whether he is a tenure-holder 
as recorded by the revenue authorities. 
The root of the title of the plaintiff is 

June 

1868 to hi3 father by Lai Ohand Bhuia 
the then settlement holder under the 
Government. This document recites that 
the mouzahs mentioned were sefiiJ 
w,th the grantee tor bringing then, under 
onlt.vat.on, and it epeoifieaily dS« 

te:SXr.:3*X:i’ 
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crops theroof. The express purpose of 
f.ho grant, consoquently was reclamation 
anil cultivation nf the leasehold lands by 
tho grantee. No rout wi3 settled at the 
time, h'lt tlio ainalnamah recites tiiat a 
pattah woitliho granted at the proper 
rent in tho following year. On 14th Tune 

the gi’antor executed a pattah in 
favour of the granteo. 

This instrument recites that, on the 
strenf’th of the amalnainali, Bhoia Nath 
Nanda had taken possession of land ex¬ 
ceeding two tlion^and hi;;has in area and 
that he had at liis own expense eoin- 
monced to reclaim jungles, to raise em. 
bankments and to cultivate tho lands. 
The settlement was made for a term of 
lU years for carrying on cultivation at a 
piog'cssive rate of rent. Tlie document 
fuither authoriy.ed tho grantee to con¬ 
tinue to enjoy t!te profits of tlie land by 

hringiDg tlimn undor cultivation either 
by himself or by making settlement with 

tenants, and a covenant was inserted to 

the effect that if the grantee did not 
cultivate lands fit for cultivation within 
the term of tho lease, he would be liable 
to compensation for loss that might be 
sustained by the grantor. In our opinion, 
this oocument leaves no room for doubt 
bhat^ the settlement was of a raiyati 
holding and not of a tenure. The amal- 
namah was expiessly granted for the 
purpose of reclamation and cultivation 
by the granteo, and the regular lease 
which followed did not indicate any in¬ 
tention to alter the nature of the tenancy. 
Stress has been laid however on the 
circumstance that under the lease the 
grantea was authorized to cultivate the 
land, either by himself or by makin" 
settlement with tenants. This clause 
obviously does not show conclusively 

that the tenant was a tenure, holder and 

not a raiyat. A tonure.holder may settle 
a raiyat on the land of his tenancy, and 
a raiyat also may, in his turn, sublet the 
land of 1)13 holding to an under raiyat 
Consequently, the mere fact that a tenant 
has sublet his land dees not bv itself 

establish conclusively that his status is 

that of a tenure-holder and not that of a 
raiyat. The test to be applied to deter¬ 
mine the status of a tenant is the inten- 
bion of the contracting parties. S. 5. 

tenuie-hoMer to mean primarily a 
person who has acquired from a nro 
pnebor or from another tenure-holder a 
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right to hold land for the purpose of col¬ 
lecting rent or bringing it under cultiva- 
tion hy establishing tenants on it. Sub- 
S. (2) of tho section defines a "raiyat" 
to mean primarily a person who has ac¬ 
quired such a right to hold land for the 
purpose of cultivating it by himself or 
by members of his family or by lilred 
servants or with the aid of other persons. 
Sub.S (3) further provides that a person 
shall not be deemed to be a raiyat unless 
he holds lands either immediately under 
A proprietor or immediately under a 
tenure-holder. Those difinitions show 
that there rnay be a tenure-holder directly 

under a jiroprietor as there may be a 
laiyat directly under a proprietor. The 
test to be applied in cacbcaso is furnished 
by S. 0 , sub S. (4), namely, the purpose 
for which the right of tenancy was 
originallv acqnivpd. Sub-S. (5) formulates 
a rebutt-vLle presumption, namely, that 
where the area held by the tenant ex¬ 
ceeds one hundred standard bighas, the 
tenant shall be presumed to be a tenure, 
holder untill the contrary is shown. 
There is no room however for the ap. 
plication of this statutory presumption 
when the terms of the original grant are 
known, as in the ease before us. To 
ascertain the status of the plaintiff, we 
must consequently determine the pur- 
pose for which the tenancy was originally 

created; Did the grantor intend to carve 

out the interest of a middle manor did 
he intend to settle the land with a per¬ 
son who would bring the lands under 
cultivation? The mere fact that the 
plaintiff has sublet the land is not deci¬ 
sive because a tenure-holder. though a 
middleman who collects rent, may yet 
cultivate a portion of the land himself. 

just as much as a raiyat. though himself 

a cultivator, may settle a portion of the 
land with under.raiyats. 

In cases where the origin of the tenancy: 

IS unknown, the mode of user of the land' 
may furnish a valuable clue to determine' 
the original purpose of the tenancy, andj 
uherc the terms of the grant are 
ambiguous, evidence of conduct subse¬ 
quent of tho parties may also be admis¬ 
sible: Promotho V Nilmani (l), Promoda 
Nath V. Asmuldin (2) and Bamapada 
^oij\\Mi(hiai)oreZami7idanCo.{d). The 
case befo re us however is free from the 

14 0. L. J. 88=16 0. W. N. 902. 

15 0. W. N. 896, 

16 0. L. J. 322. 


1 ) 

[1911 

2 ) 

:i9u 

3) 1 

[1912 
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difficulty which arises when the terms of 
the original grant are either unknown 
or ambiguous. Here the amaloamah 
which sanctioned theentry of the grantee 
on the land demised and the lease which 
followed, make it plain beyond con¬ 
troversy that the purpose of the settle¬ 
ment was reclamation and cultivation by 
the grantor himself The interest created 
was consequently that of a raiyat and 
nob that of a tenure-holder. In this view, 
it is needless to consider the conduct of 
the parties. But we ncay observe that 
the judgment of the Subordinate Judge 
shows and his view is amply sustained 
by the materials on the record—that the 
setblemenb' authorities have, from time 
to time, regarded the plaintiff and his 
predecessor, not as teuure-holders, but 
as raiyats entitled to a right of oo- 
oupaney. Stress was laid by the appel¬ 
lant on the decisions in Secy, of State 
v.Jadav Chandra Misra {i} &nd Secy. 
of State V. Gobind Prashad Barik (5). 
No useful purpose would however bo 
served by an analysis of decisions given 
on entirely different sets of circum- 
stances, and we may usefully recall the 
emphatic protest of Lord Haldane L. 0. 

the C3.9Q ol Kreglinger V. New Pata. 
gonia Meat Co., (6) against the abuse of 
judicial precedents, where they are cited 
not as authorities for principles 

enunciated therein, but as guides in the 

determination of the rights of parties 
which are dependant on the facts of in¬ 
dividual cases and the contractual obliga- 
bions enforceable between them. We 
must accordingly confirm the finding of 
the Subordinate Judge that the plaintiff 
® ®Dd not a tenure-holder 
The next question which requires ex¬ 
amination is; Is theplaintiff an occupancy 
or non.occupancy raiyat, and what is the 
fair rent assessable on the lands in suit 
according to bis status ? In the Court 

‘assumed 

that if the plaintiff was not a teoure- 
holder as found by the Eevenue Authori- 

be an occupancy raiyat. 
Tnd^°uT' 2°®® not necessarily follL. 

Indeed, It has been argued before us that 

a ter the creation of the holding, the 

that this oiroumstanoe interrupted the 
growth and perfection of the ri ght of 

(1916] 21 0. W. K. 462, -- 

(6) [19161 91 0. W. N. 606. 

W [1914] A. 0. 86. 
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occupancy. This is an aspect of the 
matter which has nob been fully io. 
vestigated. Besides this, the question 
of the fair rent payable by the plaintiff 
must depend upon his precise status, and 
till that has been deberniinod with .ac¬ 
curacy. it is impossible to ascertain the 
amount of rent to be settled, .'n a suit 
under S. 104-FJ it is not sufficient for the' 
Court to hold that the entry in the' 
Settlement Rent Roll as to the status ori 
tho rent IS erroneous. The Court must] 
alhrmatively determine the exact con I 
ditions and incidents of the tenancy as! 
also the reut to be settled on such basis-1 
this 13 obvious, as under sub-S. (7) (jIiq’ 
rent settled by the Court is deemed bo 
h.av 0 been duly settled in place of the 
rent entered in the Settlement Rent Roll. 

It IS consequently impossible to affirm 
the decree of tne Subordinate Jud«e 

a though we hold that his view that the 

plaintiff IS not a tenure-holder is correct 
The result is that this appeal u-,ust be 
allowed and the decree of the Court 
below set aside. The decree of this Court 
wHl declare that the status of the plain 
tiff 13 that of a raiyat and the case will 

be remitted to the Subordinate Judge to 

determine whether the plaintiff is an 
occupancy raiyat or non-occupancy raivat 
and then to ascertain the fair rent pay 
abe by him The plaintiff will have 
half his ^sts both here and in the Court 
below The costs after remand wil 
abide the result. 

v.E./n.K. Appeal allowed. 
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Teunon and Cuming, -JJ. 

Azem Petitioner. 

V. 

Emperor- Opposite Party. 

Miec. Criminal Revn. No. 77 of 1918 
Decided on 23rd August 1918 
Criminal P C. (1898). 5.190 (!)(«)- 

hlw’r*^*** of offence can 

hold inquiry preli mmary to commitment. 

an cognizance of 

an offence under S. 190 (1) (c) ie no bar to hi« 

hclding an inquiring preliminary to commit- 
IP , , rr [P3C2:P4 Ci] 

aaI ; ct and Muhammad 

Abdul Hat—for Petitioner. 

Judgment.-This Rule is based upon 

an application for transfer. Even if it 

had to be held that the Magistrate took 

oognizanca under the provisions of S. 190 

ul . F- ° ' -0 

bar to the Magistrate holding an enquiry 
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l^reliijMuary to commitment. We have 

Tca-I the Magistrate’s explanation and we 

can (!nd no reason to bliinh that the neti- 

■Jionor will not ho accorded a full and fair 

,heariD'; before that oiricer. This Rule is 
'discharged. 

A, I. R. 1918 Calcutta 4 

ClIITTY AND SmITHKR, JJ. 

(.rahar Mahammetl Snr/mr and others 

—Accused—Petitioners. 

V. 

Pitamhar I)<iS'Complainan6—Opno 
site Party. ‘ 

Cnmiral Revn. No. 75 of 1918, Do 
oirlel on 8t,ti i cb,u:,ry 1918, ag.,iost 

ninai|,u.., 

]) jI-i, 0.‘to';or ld)7 ' 

P-n.! Code (1860), S. 'l86-Reslitui;on of 
conjug.l nghts-Worr.n, issued lo °"i° 

ililleof d'"i‘' Werranl 

under S m "f/^nce 

unoer S. J S5—Hustiand and wife. 

Jri (•xc.^iilion cf ?, decrco for restitution nf 
conju-,<:(| rich's iv Wurraiit wivs i=sued dircctine 
1, e ec.,l,„s peuu to sci« the svife uVd d”he? 
her bo,i.lv over lo her bu-baiid, hiliu, 
to bnus her under arrest bc/oro the e^cutiug 

Hi'U: Lliat tlio warr.iat was illegal so khaf 
^ , ' [P5C11 

(jn,ja Prasonna Sanyal-hi Peti 

tioiiors. 

Facts.—The complaint is that on the 
mormng o 2Lst August. Pitamber Das. 

^ peon ot the civil Court went to execute 
a warrant of arrest in the house of the 
accused Galior Muhammad and the 
cused persons ob.structed him in the di^. 
charge of his public functions. Hali- 
mu Idin instituted a civil suit against his 
wife Masiran Bibi for the restitution of 
conjugal rights and got a decree \n 
appeal was preferred by the defendants 
against the order of the Munsif and it 
was dismissed with costs. Masiran Bihi 
was dotainod by the accused Gaher 
Muhammad m his house as he wanted to 
marry her with bis son Abdul Aziz Tl « 
peon went to Gaher Muhammad’s house 

on ha raorn.ngof 21 st August acoompr 

msd hy Nasir Sheik, Halimuddin and 
Ajibulla. They found Masiran Bibi 
Bwoeping the inner yard of Gahar Muhtn 
^ad s bouse, Hali^uddin identided his' 


OahAR MD. V. PiTAlIBAE DaS jgjg 

f^Ex 1 ) Halimuddln and Nasir wer® 
beaten by Gaher Muhammad and others' 

S ?oVt P a case under 

b. d.d. I. P. G., against Gaher Muham¬ 
mad and others, and it has been disposed 
o by me to day. The peon gave “dohai” 

of Government, but to no effect. The 
accused Gaher Muhammad ordered to 
snatch away Masiran Bihi. Abdul Aziz, 
G^ar and others then dragged her away, 
ihe peon then wrote a report (Ex 2) 
m the outer yard of Gaher Muhammad’s 
house. The 6rst Munsif granted sanc- 

S. IBG, I. P. 0. (Ex. 3), on 22nd August. 

P deposition of 

u r ^ asked 

Ilalimuddin to seize Masiran Bibi. The 

pipsecution witnesses have satisfactorily 

proved that the peon showed the W9,rranfe 

to the accused Giber Muhammad and 

Bibi was dragged away by 

Abdul Aziz, and others under the order 

of Gahar Muhammad Sarkar, The de 
fence story is that Nasir Sheik. Hali- 
muddin and others numbering about 30 
or 40 men trespassed into the house of 
Gaher Muhammad, at about 4 a. m. of 
21sb August. There was no peon with 
them and that nobody gave “dohai" of 

Government. Rai Mahamed, the father 
or Halimuddin. asked Gaher Muhammad 
to produce Masiran Bibi. An altercation 
ensued and Gaher Muhammad was 
wounded on his head by Rai Muhammad. 
The defence story does not seam to me 
to be a probable one, I cannot believe 
that D, A\a. 1 and 2 were sitting wide 
awake at that hour of the night and saw 
for JO men passing by tbeir houses. 

ohi'’ff 'f attempted to 

o unge the time of occurrence for their 

own advantage. I have seen the Geoe- 

Pnlice iff- OWrirbandar 

Police Station for 21st August. One ot 

the sons of the accused Gaher Muham- 

■iiad lodged an information ot mar pit at 

the Thana. Ho stated then thatthere was 

a Hindu peon with the party. The pro- 

J^olice Officer and got the entry in the 
diary marked as an exhibit. 

one as Masi- 

an Dibi had an opportunity of obeying 
the decree and wilfully failed to obey it 
vide R. 2, 0. 21, Civil P. 0,). MasU 
ran Bibi had appealed against the order 
0 the Munsif, and consequently she had 
lall knowledge of the decree. The 
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appeal was dismissed by the Officiating 
Additional Sub-Judge on 31st July. Tlie 
warrant was issued on 20tlvAugust. It is 
oleav therefore that she had nearly three 
weeks time to obey the decree. Pitamber 
Das, peon, was obstructed in the dis¬ 
charge of his public duties by the afore- 
said accused persons and he was autho- 
nzed by law ‘ to execute the warrant. 
I therefore find the accused Gaher 
Muhammad Sarkar. Abdul Aziz and Esar 
Muhammad guilty under 8. 186,1. P. C., 
and sentence each of them to pay a fine 
of Rs. 10 (ten only), in default to under¬ 
go rigorous imprisonment for a fortnight, 
^i^rther directed to pay Rupee 

1-8-0 to the complainant as the cost of 
court-fee. 

Judgment.—In this case we think 
.that the warrant the execution of which 
IS said to have been resisted, was illegal. 
Ihe petitioners should nob therefore 
have been convicted under S. 186, I. P. 
|C. We set aside the conviction and 
sentence and direct that the fines, if paid 
be refunded. 

v.lt,/iiK. liule made absolute. 

* A. I, R, 1918 Calcutta 5 
Special Bench 

Sanderson, C. J., Woodroffe and 
Mookerjee, JJ. 

Gholam Mowlah —Defendant—Appel¬ 
lant. 


V, 

Ah Hafiz and others — Plaintiffs 
Ksspondente. 

Appeal No. 60 of 1915, Decided 
15th December 1915, from original de. 
Greaves, J.. D/. 26bh Mar 

lUlD. 

1o’*! 2S!‘.(’SOS); S. 92, O I, Rr. 3. 
nri third persons frocn tri 

properkie* c«nnot be brought under S. 92 
ir.n.feree. of truit propertie. cannot 

rd.Vs"92.‘""‘‘" '■ " ■"'* •» 

recovery of posseasioa of tn 

from a transfer 

Irom 8 trustee is not within the scope cf S 

aud a Court trying a Bull under that section 
not oorapetent to bring before it under R. 3 

Sion of trust property either as a trespaLer 
as a transferee. [P 7 C 1 

S. R. Das and A. Rasul— for App’a 

Asghar and P. R. Chatterjee—{or Re 
pendents. 

Sanderson. C. J.— In this case tl 
action was brought by four plaintif 


whoso names appear upon the record: the 
second and third aro two sons of Abdur 
Rahman, who is defendant 1 and the first 
and the fourth aro relations of Abdur 
Rahman, and defendant 2 was a man 
called Gholam Mowalah, who was a pur¬ 
chaser of certain property from defen¬ 
dant 1. The purchase was effected by 
a deed which is dated the 12th Juno 
1910; I need not read the deed in detail 
because it has been fully commented upon 
by Mr. Asghar, the learned counsel for 
the plaintills, this morning: It refers 
to certain property in Calcutta on a part 
of which stands a mosque; and Abdur 
Rahman, the vendor, in the conveyance 
refers to the fact that this property was 
hi9 hereditary property, that his father 
and he himself have, generation after 
generation, in succession without any¬ 
body s objection all along for more than 
12 years, been enjoying and possessing 
the proprietary rights thereof one after 
another and that no one else has any 
sort of right or claim thereto. Then ho 
refers to the fact that he has get into 
necessitous circumstances and must sell, 

lie says: 

“ consequently, there is uo other means left hiu 
ij sell my aforesaid Calcutta prorcrli.-.s, subject to 
the duties and rospousibiliths of the said mosque, 
and I cannot sell the same to any other pur¬ 
chaser than a religious Mussalman of the Sunni 

MCI. You (i. e, defoudnut 2) aro a religious 
Alussalman of the Suuni sect, and believing all 
my aforesaid statements you became desirous of 
purchasing the aforesaid property as proposed 
by mo, and buyiag fixed Ibo value thereof at 
Rs. 3,OCO I received from you yesterday,” 

and ao on, and he selh the property sub- 
jeeb to all the aforeaiid conditions, and 
says: 

■'you being malik in all ray aforesaid rights 
and titles, shall continue all along to enjoy and 
possess the same, and shall exercise all sorts of 
proprietary tights. You shall maintain the 
raosque according to the custom prevailing aud 
look after the same and shall perform ali the acts 
aud observe the festival.^ that are neccsiary for 
the Mu^salraans of the Suuni sect in connexion 
therewith,” 

and he refers to tne different prayers, 
and then to the properties and says 

" all these belong to me personally; no one else 
hjrs any sort of right or claim ' thereto; you 
believing all these statemeots of mine and other 
statements mentioned above relating to my title 
agreed to and purchased. . . should aujODOelse 
purchase the aforesaid property from ycu, be 
shall also have to carry out the aforesaid con¬ 
ditions Id respect of the mosque and you shall 
not be entitled to sell the aforesaid property to 
anyone else who is not a Mussalmaa of the 
Sunni sect,” 
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^’ovv it is s.iiil tliafc this was a trust 
i'nMicrty heM by defendant 1 Abdur 
ha'll),an as trustee, and that ho had no 
flight to sell the projiorty inthoway he 
Ohl. rho action was brought by the 
pJumhhs a.i^ainsb those two defendants. 
J^ofendant 1 did not appear; two of the 
I'hiintUN, asf have said, aro his sons- 

heomertwoplainbili's are his relations. 

wa- apparently proved in evidence 
that tney had very little connexion with 
this mosque, that they did not live in 

Ulcutta; oneof them did nob live there 

or lo years: and. without saving more. I 

agree with what the learned counsel for 

defendant 2 argucd yesterday that there is 
giound for saying that their claim ought 
1)0 looked upon with great care. I do 
not want to say more than that, because 

me said with regard to that m.atter in 

/ill (lOtail, but there are certain farts 
instance''^first 

he h ‘0 io'-estigato 

the bona fidos of this claim with great 
care Now defendant 2, it has been 

Mo I urchaser Ho made certain iniuiries 
« h.olr were detailed to us yesterday by 

them Tk“? ^ 

Mill '“rther 

havn t probability, 

hau found that this was trust property! 

“nd the learned Judge has therefore come 

0 the conclusion that defendant 2 had 

a 13 catled in law constructive notice: 

meaning thereby that if he had made 

these further inquiries to which the 

learned Judge refers, which, in his 

opinion, were reasonable enquiries, be 

"’ould have found that there was a trust, 

and inasmuch as he did not make those 

reasonable inquiries, he must be taken 

to have been aBected with notice. This 

IS what was meant by the words “con 

structive notice.” Therefore that is the 

position of the parties. Then the claim 

IS made and it is admittedly under S. 92 
Civil P. C Now, the nature of the 
claim was this: As far as defendant 1 
Abdur Rahman was concerned, it is 
a lepdthat he bad committed a breach 
of the trust by selling the property to 
defendant 2 It is asked that he should 
be removed from the position of trustee 
and that a new trustee should be an 
pointed in his place. [ think there we^e 
other prayers, but those were the main 


1918 


prayers as far as defendant 1 was con¬ 
cerned. As regards defendant 2, the 
essence of the claim against him wag that] 
he was a trespasser and that the pro-' 
perty of which he was in possession under 
this purchase should be handed over to 
the new trustee who was to be appointed 
by the Court. It was in essence, as re¬ 
gards defendant 2 , an action in ejectment 
of defendant 2 from that property It, 
hag been admitted by Mr. Asghar, the! 
learned counsel for the respondents, in' 
the stress of argument that such a claim 
cannot be made in a suit which is in 
stituted under S. 92. Civil P. C., and 
therefore as far as the claim for that re- 
Uef is concerned, he cannot substantiate 
the part of the decree which carries out 
that claim. But he says that defendant 2 
19 really in the position of a trustee, and 
because be is in the position of a trustee, 
the plaintiffs were entitled to have him 
kept before the Court as a party to the 
proceeding, in order that he may hear 
the decree which the learned Judge would 
make agaiDsb'defendant 1 and in such a 
way that defendant 2 might be bound by 
that decree. His argument‘is, first of 
all, that this is a trust for two reasons- 

first, defendant 2 had a constructive 
notice of the trust. 

The learned Judge has found that he had 
constructive notice of this particular 
trust, and for the purpose of my jud^ 
ment I will assume that this is a correct 
finding Then he goes on to say that 
in addition to that defendant 2 per- 
formed the duties, which the trustee 
of that trust would have to perform, and 
consequent ly he was a trustee de facto. 

iNow, 1 do nob agree with the argu. 
ment „pon that point, because it is cLr 

thatany duties which he may have per- 

mnTh the mosque 

must be at ributed to the covenant which 

^eed of conveyance 
of 12th June 1910. It is perfectly true 
that It IS found that be hal a conLuo- 
■i \0 notice of the trust-and it is so 
found because he did not make certain 
enquines-but it is also true, as the 
earned Judge has found as a fact, that 
he was a bona fide purchaser and he did 

s^ch a trust 

existed Therefore when we find in the 
oead that he personally undertook a 
covenant to the vendor that he would 

par orm certain duties, because, as the 

vendor says: 
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1 bave been looking after and kcoping 
supervision over the same (nsosque) and doing 
«U other acts in connexion therewith at xny own 
expense .... and I cannot sell the property to 
anybody else than a person who is a religious 
SIusEalman of the Sunni sect..... and I would 
not sell it to you unless you undertook to per¬ 
form the same kind of duties as I have been 
performing” 

meaning thereby, not as a trusttse, but, 
as he says, “out of myownpocket and out 
of my own money.”—it is clear to me 
that such duties as may have been per¬ 
formed by defendant‘2 must be attributed 
to that personal covenant which he made 
in that deed, and not to the position of a 
trustee of this particular trust. There¬ 
fore, I do not think that be must be 
taken as acting as a trustee de facto. 
The argument which was put forward 
by Mr. Asghar on this point therefore 
fails. Then his argument is that if ha 
does not succeed there, he is entitled to 
bring to his aid 0. 1, R. 3, Civil P. C., 
which runs as follows: 

“All persona may be joined as defendants 
against whom any right to relief in respect of 
or arising out of the same act or transaction or 
series of acts or transactions is alleged to exist, 
whether jointly, severally or in the alternative, 
where, if separate suits were brought against 
such persona, any common question of law or 
fact would arise;” 

and the learned counsel says that under 
that rule, he is entitled to keep defen¬ 
dant 2 before the Court, in order, as I 
have said before, that he might hear the 
declaration which would be made by the 
Court against defendant 1. I think the 
answer to that argument is the one which 
was given by Mr. Das yesterday, and it 
is this: inasmuch as the essence of the 
relief which was claimed by the plaintiff 
against defendant 2 was ejectment, or, to 
be strictly accurate, recovery of posses¬ 
sion of property, and inasmuch as it is 
admitted that this claim could not be 
brought under S. 92,1 fail to understand 
how 0. 1, R. 3, can be applied in aid, 
because it is only applicable for the pur¬ 
pose of preventing multiplicity of suits: 
and one way of testing it is this—the 
concluding words point to it—they are: 

Where if separate snita were brought agalost 
such persons, any common question of law or 
fact would arise.” 

Once it is decided that the claim 
against defendant 2 could not be insti- 
Itutect under S. 92, it is clear to ray mind 
that it is outside tbe power of the Judge 
to make use of 0. 1. R. 3, for joining 
nefendant 2 as a party to the proceedings 
lundei that section. For these reasons, 


I think that this decree, so far as it 
affects defendant 2, must be set aside and 
the appeal, so far as that defendant is 
concerned, must bo allowed with costs 
both of the Court of lirst instance and of 
this appeal. Against defendant 1 the 
decree will stand and will l)e availalde to 
the plaintiffs for what it is worth. 

Woodroffe, J.—In imy opinion the 
case is covered hy tliedecisions in Jludrcti 
Das Mukhn V. Cuooni Lai Joliurry {l) 
and lUidh Shigh Dutlhuna v. Ahra.- 
dhurun Roy (2). It has doubtless been 
held in Sajcdiir R.ija Choicdhuii v, 
Gour Mohun Das Hoishuav (3) that 
where there is a claim for administra 
tion of a trust which falls within tlie 
section, a claim to eject an alienee may 
be joined with it. But, in my opinion, 
that claim does not come within the 
scope of the section and it is open to the 
charge of misjoinder. That decision has 
been dissented from in the cases to which 
I have referred. The decision in Sajedar 
Raja Chotodhnri v. Gowr Uokun Das 
Baishnav (3), not being a decision under 
the present Code, is nob a decision which 
is binding upon us. I therefore agree 
that the appeal shculd bo decreed. 

Mookerjee, J.—I agree that this ap¬ 
peal must be allowed and the decree dis¬ 
charged in so far as it affects the appel- 
lant. The suit was, in essence, of a com¬ 
posite nature. As against defendant 1, 
the alleged trustee, it was frame! as one 
under S. 92, Civil P. C., and appropriate 
reliefs were claimed against him. As 
against defendant 2, the transferee from 
defendant 1, the suit was in substance 
one for ejectment. In my judgment in 
the case of Budli Singh Dudhiiria v. 
Niradbaran Roy {9,) I held—on grounds 
which were fully stated then and need 
not be repeated now —that suits for re¬ 
covery of possession of trust properties 
from third parties, for iustancG, from 
trespassers and from transferees from 
the trustees, were nob within the scope 
of S. 539, Civil P. C. of 1882, which has 
been subsequently replaced by S. 92 of 
the Code of 1908. If I may say so without 
impropriety, I have heard nothing urged 
in the course cf the elaborate and careful 
argument addressed to us on behalf of 
the respondents which has in any way 
shaken my opinion. That view is in con- 

(1) (1906] 33 Cal. 789. 

(2) [1905] 2 C L. J. 431. 

(3) [1897] 24 Cal. 418. 
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foriiiitv with a line of rlecisions in 
all the Inuiin ilii<h Courts. the 

case- in this Court reforenoe tnav herna'lo 
to v. Smii.h'.'Diu {\),Bnaree 

Das Muhim \'.Chor<-.i, La .fohiirrii (l) 
A>f.aa>nie--s.> LUn v. Ku!per Khalifa {5^’ 
Amongst the cisoi in the Bombav'High 
Court may ho nientionofl those of Lahh. 
ma/ulas V. Gavjmtrav (G). Vishvannth 
V. Kamhhal^l Kazi Hasson v. 6’u{/«u 
hdllri..\na (8j, Ghelahhni v. U-'Jernm (9) 
MalltarLhagvant Kulhirniv. Norsinaii 
Krishna Maj/i (10) and Collector of 
Poona V. Bai Ghanchalbni (ll). In the 
Allahabad High Court there is a distinct 
pre)iond 0 ianc 6 of judicial opinion in 
support of the same view, as is indicated 
t.|»o decisions m Muhammad Abdullah 
Khan v. luiUu (12). Ghatoifcar Ilusam 
Khan v. laicar //-vv,,/:; (ly), 

V. Mujlaha Husain (U) and Dasondha.i 
V. Mohamma-l Mu Masar flo). 

, Cl the iJigh Court of Madras the same 
view ins been taken since ISdO. as is 
clear from tho decisions in Sirimmsn 
JDjyangar v. Srinirasa Sivami (IG) \cli 

Kama Jog,ah v. Venkatacharulu ( 17 ), 
ihclidutam Vrasinna Venh'iachala 
Peddiar v.Colleclor of Trichinopoh,{\^), 
A.avi linghanilu Setlij v. Pr/lati Si 
(19) and KaiUjtuU:;, 
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prepel by the argument based on 0. 1, 
R. 3. and R. 10. .sub.R. 2, mentioned in 
tbejuagment of Seshagiri Aivar, -T., in 
Asam ijaghara.lu Settij v. Pellati Si- 
(10). as they are of no real assis- 
tancc to the respondents. Once it is 
bald, as I think it must be held, that a 
suit for ejectment of a trespasser or of a 
transferee from a trustee is not within 
the scope of S. 92, it follows as a neces¬ 
sary corollary that the Court is not com- 
petent to hriug before tho forum any such 
person under oitber of the two rules men- 
tionel. I am also unable fo accept the 
contention of the respondents that the- 
appollant was in the position of a con. 
struclive trustee. No doubt, he under¬ 
took to maintain the worship in the 
mosque: but this was not in furtherance 

of the trust which t^ieplaintiirs seek to 

enforce against defendant 1; it was rather, 

as t!ie Chief Justice has pointed out. in 
j uisuance of the covenant contained in 
the conveyance from defendant 1 to de¬ 
fendant 2. In my opinion the decree- 
as against defendant 2 cannot possibly be 

supported and must accordingly be dis¬ 
charged. 

v.ij./r.k. Appeal allowed^ 


rh„- ; .\aiau. 

l,j„,.( 20 ). Tho c^ses m 

tio.i of the rcsronilents, are, so far as I 

*“ '"'’ostieate, only two 

Bih (2f) anr] .ho^rfar Bn/,, ChowMun 
J.Oour,JohunI),cs Bauhnav{3)- from 
those [ respectfully dissent; they do not, 
in my opinion, give a correct exposition 
of the true intention of the legislature in 
framing S 539 of the Code of 1882 and 
°' the Code of 1908, I do not feel 

(4) [1893J 20 ciT.SlO. 

350=41 Cal. 749=22 

•I- U 077. 

(0) [I8S41 8 Bom. 305. 

(7) 11891] 15 Bom. 148. 

(8) tl900] 24 Bom. 170. 

(0) (1912J 36 Bom. 29=12 I. C. 677 
(10) [191.3] .37 Bom. 95=17 I. C.' GG5, 

Mol 470=12 I. C. 30. 

12) [1899] 21 All 187. 

(13) 1906] 28 All. 112 

(14) 1903] 25 All. 631. 

(15) 1911] 33 All. 660=11 1 C 36 

(16) 189.3] 16 Mad. 31. ' 

17) 0963] 26 Mad. 450. 

m5! I' 703=24 I. C. 369 

20) [1915] 28 I. 0. 898. 

(31) [1887] 14 Cal 33. 
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Tbunon and Cuming, J.J. 

Bajani Manna Bagdi and others— 
pellants, 

V. 

Satish Chandra Boy and others—'Res. 
pendents. 

Appeal No. 2415 of 1915, Decided on 
2Dd August 1918, against appellate de¬ 
cree of Addl. Sub-Judge, Nadia, D/- 26bb 
June 1915. 

AV Landlord and Tenant-Suspension-DU- 

posseMion of tenant from portion of bold- 
hmT r r! '• *«*P«"d«<f-Undlord is. 

''Ufre a landlord dispossesses a tenant from 

annir ‘be landlord is not entitled to an» 
apportionment of rent on the lauds still remain¬ 
ing in the possession of the tenant unless he 
has replaced the tenant in possession cr baa 
taken .some effective step to that end. [P 9 0 2] 

Khetra Mohan Ghose—lor Appellants, 
dent'r^ Eespon- 

.. I This appeal arises out of 

a suit brought by the plaintiffs-landlords 
lor apportionment of rent. It appears 
that under these plaintifl's the defendants 
took settlement of some 24 1/4 bighas of 
land as cultivating raiyats. The lease 
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thoQ 6X6oufc6tJ was OQ 0 fov 9 yoai's from 
1286 to 1294. Bub though the lease ox. 
pirod iu 1294, the tenancy of the defen¬ 
dants has since continued. In the year 
1906 the landlords brought a suit against 
the defendants for arrears of rent for the 
period 1309 to 1312. In that suit the 
tenant defendants contended that inas- 
much as their landlords had wrongfully 
dispossessed them of a substantial por- 
tion of their holding namely plots Nos 4 
and 5 measuring 5 1/4 bighas, the land- 
lords were not entitled to any portion of 
the rent until such time as ho replaced 
the tenants in possession of the two plots 
referred to. In that suit it was decided 
that the plamtiff-landlorda had, in the 
year ld09, in collusion with a sub 
sequent lessee of the name of Samiraddi 
wrongfully dispossessed the defendants 

™ Nos. 4 and 5. It was also 
decided that the story of exchange and of 
subsequent arrangement set up by the 
plamtitfe was false and that; aa a matter of 
fact the defendants up to the time of the 
suit had continued to be, and at the time 
of the suit were, tenants under the land¬ 
lords in respect of lands measurin'’ 241/4 
bighas bearing a rental of Rs. 49. These 
points wore directly and substantially in 
issue ID the rent suit and the decision 
thereupon arrived at therefore operates 
as res judicata in the present suit which 
18 . as we have said, one for apportion- 
meat o rent on the portion of the hold¬ 
ing still remaining in the tenant defen- 
uants possession. 

■ ji" ‘‘h? Couit of first instance the plain¬ 
tiffs suit was dismissed. In the Court 
of first appeal the Subordinate Judge 
hBid that though the defendants had aftL 
the expiration of their written lease in 
lii94 continued to hold over, yet the ale- 
ment of coDseat, vvliich was necsssarv bo 
constitute a legal holding over, was want- 
ing. In that view he held that the plain- 
tiffs were entitled to an apportionment 
of rent. We are unable to understand 
how he arrived at the conolusion that 
the element of consent was wanting, 
ihat there was a legal holding over and 
that the tenancy subsisted was a ques- 
aeoided in the rent suit brought in 
1906. and, moreover, that rent suit, and 
the present suit also proceeded on this 
basis that the rent had been paid and 
accepted up to, at least, the year 1307 
No more cogent evidence of consent can 
08 given than that implied in the accept- 
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anco of rout. Jt follows that on tho 
principles laid down in a long series of 
oases of this Court of whicii tlio decisions 
reported as DItuiipiU 8inijh v. Mahomed 
Kazim Isp.'.htiin (l), I\asse>iwtiri Cdioto- 
dhiiranl'j.Soureudra Mohun{2),Chandra 
Kanta Dass w Hi7nanath Barman (3). 
Surip Jmi Bill v. Aftah-ud-din (4), 
Puma Chandra v. Rasilc Cha 7 idra{ 5 ) 
and AshiUosh Dliar v. Jo), Lai Sardar 
{6} are instances, it must bo held that 
tho plaintiffs, not having replaced their 
tenants in possession of tho plots in ques 
tion and nob having taken any tiffoclive 
step to that end, are not entitled to any 

apportionment of rent on the lands still 
remaining in tho tenants’ possession. In 
support of tlie Subordinate Judge’s deci¬ 
sion reference has been made to certain 
observations to be found in the decision 
reported as Rasseswari Chowdhiirani v. 
Sourendra Mohun (3). wherein it is sug- 
gested that it is open to argument that 
where the dispossession is not by the 
landlord but by the lessee of (he land¬ 
lord, the landlord nniy still be entitledi 
to apportionment. But this is not ap.l 
plicable in the present case, for bore the' 
finding is that tho lamlortls ttieniselvesi 

dispossessed the tenant dofendints. For 
these reasons this aiipeil is decreed, the 
decree of the Subordinte Jii !ge is sot 
aside an.d that of the Court of fir.st in¬ 
stance restored with costs in all Courts. 

_ v.njR.K. __ Appeal allowed, 

(1) (IW7] 24 C^l. 20G. - 

(2) [1910J 5 I. C. 105. 

(3) [1910] 6 I. (J. 478. 

(1) finiO' 8 I. C. .SO. 

(5j [lUllJ 9 I. U. 503. 

(G) [1913J 181. C. G21. 
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Richardson and Walmsley, JJ. 

Jashoda Dnsee and anotliet —Plain¬ 
tiff—Petitioner. 


Upendra Nath Jlazra —Opjiosite Party. 
Rule Nisi No. 891 of 191?, Decided on 
llth February 191H. against order of Sub- 
Judge, Flo^vrah, in Title Suit No. 51 of 
1914. 

Partitton~Appeal from preliminary decree 
Proceedings on preliminary decree stayed 
«o f*r «• joint business was concerned — 
1 -inal decree partitioning all other proper¬ 
ties—Appeal dismissed— Application made 
under S. 151, Civil P. C , for partition of 
joint business—Court can make supplemen¬ 
tary final decree in regard to joint business 
Id an appeal from a preliminary decree 
in a suit for partition the High Cjutt during the 
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pondcDcy of the appeal staved proceedings upoa 
the prchniinary di'oree io so far it related to 
a j ant bii-iuoss, In tlie mcuiivvhilc the trial 
Oairt on the rep'^rt of tbe Uoirunisnonei* made a 
linal decree ]>artitij>;;in 2 all otlior properties in¬ 
volved ia iLo nit. Stib^equcDtly upon the 
di;<iiii>-al of tlio appeal bv the High Court an 
appIic.ilioD purporting to be under S. 101 , Civil 
I**- made i)y the plairitilT to the trial Cjurt 
for the I'Utition cf tbe joint busioess, was 
refiur-d with the reuiark that the onlv course to 
tlji* plainiiif was an application for review under 
0. 17, Civil r. C.: 

Held: that the trial C;)urt had refused to ex- 
•ercise a jurisdiction which was vested in it inas* 
much as it was quite corapeteut to deal with as 
mncli of the suit as had not already been dealt 
with in the final decree and to make a supple- 
inentary final decree in regard to the joint bu^^i* 
ness. i;p 10 0 2] 

UanmatUa Nath Ganguly—hr Peti. 
tioner. 

Dwarka Math Mitter and Dehendra 
Nath Mandal —for Opposite Party. 

Richardson, J. This rule was issued 
at the instance of the plaintilf in a suit 
for partition. The properties to which 
the suit related consisted of moveable and 
immovable properties and a partnership 
business or joint karbar. A preliminary 
decree for partition was made by the 
Subordinate Judge in the trial Court on 
30th November 19M. From that decree 
tbe defendant, the opposite party before 
U3 Bled an appeal to tbe High Court. 
During the pendency of the appeal the 
High Court made an order staying pro¬ 
ceedings upon the preliminary decree in 
so far as it related to the joint karbar, 
but no further. The trial Court there¬ 
upon appointed a commissioner to effect 
a partition of the properties other than 
the karbar. The Commissioner's‘report 
was duly submitted and on 14th April 
1915 the matter came before tbe learned 
Subordinate Judge and he delivered judg- 
ment. The judgment states that there 
was no objection by any of the parties to 
the Commissioner’s report and goes on to 
direct that the proceelings of the Com- 
raissioner should be confirmed and the 
suit decreed accordingly. The language 
of the decree follows that of the judg¬ 
ment. The question which arises is whe- 
ther that decree was a decree finally 
disposing ol the whole suit. Obviously 
it was nothing of the kind. The decree 
disposes of that part of the suit which 
had been referred to tbe Commissioner 
and with reference to which the Com 
missioner had submittal his report When 
the Subordinate Judge spoke of the suit 
being disposed of he clearly meant that 


the suit was disposed of in regard 
to that part of it with which the Com¬ 
missioner had dealt. At that time the 
stay order made by this Court was in 
force and tbe Subordinate Judge had no 
power then to deal with the suit io so 
far as it related to the karbir. 

The appeal to the High Court from the 
preliminary decree was dismissed on 
22ud June 1916. The plaintiH then 
applied to the trial Court over which 
another bubordimte Judge was now 
presiding for partition of the joint 
karbar. The application purports to have 
been made under S, 151, Civil P. C., ap¬ 
parently on the footing that the decree of 
14th April 1915 required some amend¬ 
ment. In my opinion in the circum- 
stances it was quite unnecessary to amend 
that decree. All that the plaintiff had 
to do was to apply to the Court to go on 
with the suit and make a supplementary 
final decree in regard to the karbar. The 
learned Subordinate Judge however seems' 
to have been puzzled by the form of the 
application and on 8tb August 1917, he 
made the order with reference to which 
this Rule has been issued. By that order 
he declined to accede to the application 
and suggested that the only course open 
to the plaintiff was to apply for a review 
of the decree under 0. 47. That amoun- 
ted, as it seems to me to a refusal to 
exercise a jurisdiction vests 1 in him. It 
was quite competent to him to deal with 
80 much of the suit as had not already 
been dealt with, In this connection 
reference may be made to the case of 
MuhummadAbdulMajii v. Muhammad 
Abdul Aziz (1). It is conceled that if 
the suit can procee 1 without any amend- 
raeot of the previous decree no question 
of limitation arises. The result is that 
the Subordinate Judge's order of 8th 
August 1917 should be discharged and 
the case remanded in order that the Sub¬ 
ordinate Judge may proceed with the 
lemainder of the suit and dispose of iti 
in accordance with law. The Ruleia 
made absolute in these terms. The peti- 
tionei is entitled bo his costs of the Role, 
which we assess at three gold mohurs, 

3t the record he sent down at once. 

WaInisley,J-I agree. 

V-h., H.K. Mule made ahsoltite* 
[iSyTjTj All. 155=24 I. A . 22 (P. C.)^ 
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Chitty and Tednon, JJ. 

Sakki Lai Chowdhury and others — 
Appellants. 


r, 

Wajid Ali and others —Respondents. 

Appeals Nos. 76 and 78 of 1910, Deci- 
ded on 13th May 1913, against decree of 
Special Land Acquisition -lulge, 24 Par- 
ganas D/. llth October 1909. 

_ Hindu Law— Joint family—Members deal¬ 
ing With their shares separately in family 

became separate. 

ibree brothers, who formed members of a joint 
Qgoverned by the Mitabshara 
ocQool of Hindu law. separately dealt with their 
shares m the joint f.amily property with the 
concurrence of each other: 

Beld-. thii the joint family became separate 
and each of the three brothers was entitled to 
aispose of his share separately. [P ll C 21 

Manmotha Nath Miikherjee —for Ap- 

peliants. 


Saranashibashi Mukerjee — for Res- 
'pondents. 

Judgment.— These appeals arise out 
■of an apportionment case in land acqui¬ 
sition proceedings and relate to the l/l2th 

^hara of Heera Lai Chowdhury in the 
property acquired. The appellants are 
5akhl Lai Chowdhury and others, clai- 
mants 1, 2 and 3, the brothers and 
nephew of Heera Lai. They are support¬ 
ing their own case and that of the mort. 
gagees^ from Sakhi Lai, who do not ap¬ 
pear in these appeals. The respondent 
Munshi Wajid Ali, claimant 4, claims 
the share of Heera Lai by a purchase, 
dated 28th August 1900 (Ex. A). The 
only question is. whether Heera Lai had 
power to sell his share in 1900, the bro¬ 
thers having before that time formed 
members of a joint Hindu family governed 
by the Mitakshara School of Hindu law. 
On 28bh July 1889, Sakhi Lai Chowdhury, 
acting as karta, had mortgaged the whole 
property for Rs. 8,000 The sale by Heera 
Lai, as wo have said, was in 1900, follow, 
ing very closely after the mortgage and 
lurther charge executed by him in favour 
of his vendee. Sakhi Lai again purported 
to mortgage the property on 28th Janu- 
aryl904for Rs. 17.000 and by this mort- 
gage the’first mortgage was paid off. Though 

hedesoribed.himselfas the karbaof the joint 

family in the second mortgage, he was 
joined in that mortgage by his brother 
Ram Lai and no mention was made of 
Heora Lai. Thn sons of Shyam La! were 
mentioned but they were not parties to 
the deed. On the facts stated by the 


learned Land Acquisition Judge, which 
are now in dispute, tlieio can be no doubt 
that, botwee?! the mortgage of ]SS9 and 
the _^ale by Heera Lai in I’JOO. the joint 
family bad liecome separate. Wo find 
that on llth February 1809, Sakhi Lai 
hinr.self made a nill which was register¬ 
ed, in which ho purported to leave his 
one.tliird share in the property to liis 
widow. 

Then we have Heera real’s dealings 
with his one-third share aud wo also have 
the fact that, on 12th September 1900, 
Sakhi Lai took a bainapatra from Heera 
Lai 3 share in the property for Rs. G,0U(). 
There is the further fact on theevidence 
that Sakhi Lai brought a suit against Heera 
Lai by which he agreed to purchase Heera 
Lai’s and attached his property in that' 
suit. All thesecircumstancesshow clearly 
that the family was no longer joint at 
the date of Heera Lai’s sale. It was sug¬ 
gested that Heera Lai’s l/12th share in 
the whole of the property might be sub¬ 
ject to the mortgage of 28th July 1889. 
But this cannot be so inasmuch as that 
mortgage had been paid off in 1904 by 
the second mortgage, which Sakhi Lai 
executed in favour of the previous mort¬ 
gagee and another person. He had no 
power at that time to bind Heera Lai’s 
share aud it cinnot therefore be said that 
Heera Lai s share was any longer subject 
to the first mortgage. These two appeals 
must accordingly bedismissed with costs. 
We assess the hearing fee at two gold 
mohur, and one gold raohur reapeebively, 

V.U./r.k. Appeals dismissed. 

A. I. R. 1918 Calcutta 11 (2) 
Richardson and Beachcropt, JJ, 

Secretary of State — Defendant—Ap. 
pellant. 


V. 

Kamal Krishna Pa/—Plaintiff—Rea. 
pondent. 


Appeal No.'2600 of 1914, Decided on 
17th January 1918, against appellate 
decree of Sub-Judge, Chittagong, D/- 23rd 
May 1914. 

(a) Landlord and Tenant—Rent—Liability 

lor. 


A holder of a temporary tenure under a kabuli- 
yat which provides that diluviou or no diUivioa 
the tenant would remain liable for the full rent 
payable is not entitled to claim reduction of rent 
on the ground of diluvion. [P 12 C 21 

(b) Bengal Tenancy Act (1885),^ S. 52— 
S. 52 applies both to tenure-holder* and to 
raiyat* Tenure holder however can contract 
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hlni<rlf oul of his rieJ,t CO apply for reduc- 
Iron of ronf. 

Vi. ft ni ,|i!. li.-.-j r.f cnj.i net 0.' 

a)': ii .; i- i.. tenure li. M--. 1 ir.«i\at-: 

•• I'-'in.-o-li./.l r K ,r 

hini-c t e-,_ , ' ,.t. r:.-:,! nnniy /..ra cclaciinn 
n/ r- lit s. 6_'. I„ ;1:.‘ c isu of a holr). r cf a 

U.ii!)Ofarv-f,,K.ro S. nut-f. b- rpid 5,;hjVct to 

Uif-ierm. if the c .mrict betaefn Mm J,d hi. 
Jandlora ;PMCI,2] 

Vilr., Sri-^Ovnylra 
L^nnihlhuri—ior Appollant. 

ill,liltin' S.‘>i -ioY Eespon-knt 

Judgment.-This appeal is pre/en-ed 

by the hoci-ct,iry of State from the jud". 
")3nt and decree of tlie Subordinate Judge 
of Uuttasong. dated 23rd May 1914 
confirming the decree of the Munsif of 
Unttagons.;, dated Sth April The 

^ocrotaryof State h the defendant in the 

^uit. The plaintiir is the holder of a 
temporary teiniro within a Noahad estate 
onging to the Oovernment. The plain¬ 
tiff piircimsel tiio teiuiro at a sale for 
l^iTcars of revenue. The tenure wag 
■CioafeJ in tlio year IS'dO and it was hold 
uulei a kahulivai of that year. One of 
> terms of the contract is that diliivion 
oi oodiluviontho liability of the tenant 
to the full rent payable should remain, 
me suit was brought by the plaintilfon 
0 giound that more than one-balf of the 
‘J'Ud of the tenure had bean diluviated 
and that ho was entitled to abatement 

under S. o2. Ben. Ten. Act. The Courts 

below have decided in his favour and 
made a decree allowing him a propor- 
fcionate deduction of the rent. For the 
Secretary of State it is argued that the 
f]UGstion whether the rent is liable to 
abatement on the ground of diluvion does 
^not depend on S. 52 alone but. depends 
jalso on the terms of the contract between 
the parties. S. 52 begins no doubt with 
the words ‘ every tenant” and ap.irt from 
any question of contract, is applicable 
both to tenure-holders and to raiy.Us 
'On the other hand the general principle 
‘IS that an individual may renounce an 
advantage conferred upon liHm by a legis 
lative enactment, in the phrase sometimes 
usod. he may contract himself out of the 
Act. Under the provisions of suh-S. (3). 

u*i^ ‘S expressly pro- 

nibite’ from contracting himself out of 

his right to apply for reduction of rent 

under S. 52. 

There is no corresponding provision 
however in the case of a tenure-holder 
it would seem therefore that the tenure- 
older IS at liberty to contract himself 
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oufc of his right to apply for a reduction! 
of ms rent_ on the ground of diluvion.! 
i-or the plaintirf.respondent it is argued^ 

tiiat inasmuch as S, 52 expressly applies 
to every tenant it must be taken that 

''V the 

whole field, ^o that S. 52 would apply 

to the case of every tenant under a lease 
which IS not a permanent lease within 
the meaning of S. 179. This argument 
° uusound. No doubt there 
IS b 179. which expressly provides that 
nothing in the Act shall he deemed to 
prevent a proprietor or a holder of a per¬ 
manent tenure in a permanently settled 
area from granting a permanent moka- 
rari lease on any terms agreed on between 
him and his feoant. Bat obviously that 
section has no application to the case of 
the bolder of a temporury tenure or the' 
lessee under a lease for a term of years, 
such as the lease in the piesont case, 
buch a leise is not within the section 
and in order to find out how the Act 
deals w ith such a lease we must look 
elsewhere than in S. 179. In mv opinion! 
rea lmg Ss. 52 and 178 together the plain f 
till in this case must be taken to be! 
bound by the terms of his contract. The' 
opening words cf Cl. (b), S. 178 are: 

“Notbiog in any contr.ict made between a 
!ut shall.'- of this 


Then follow a number of Clauses, (a) to 
(hi. in winch difterent classes of tenants 
are re erred to Cl. (a) refers to raiyats 
oenei.i.ix Cl. (h) is limite'l to the case 
of occupancy raiyats and so on. Cl. («) 
refers to landlords and tenants and Cl. (h) 
isalso apidicahle to landlords and tenants. 

It seems to follow that if the legislature 

had intended to prevent the holder of a 

temimrary tenure from parting with his 
right to ai.ply for reduction of rent under 
o. 02 express provision would have 
been made to that effect. That has Dot( 

, ?■ ray opinion, in the case 
of the holder of a temporary (enure S. 52. 
must be read subject to the terms of tbe‘ 
contract between him and his landlord.: 
Bi3 freedom of contract is bound by 

some hut not by ail the restrictions 
mposed by b. 17$, in cases within 

' none of the restrictions are 

ajiplic.ible. The view of the learned 
Subordinate Judge that the plaintiff, as 
purchaser of this tenure at a sale for 
arreiis of revenue is not bound by the 
terms of the kabuliyat creating the tenure 
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ia not supporteJ at the Bar and oannofc 
ba accepted. The result is that in my 
opinion the conclusion arrived at by the 
Court below is erroneous and this appeal 
must be allowed and the suit dismissed 
with costs throughout. 

Beachcroft, J.— I agree. 
v.b./r.k. Appeal allowed. 

A. I. R, 1918 Calcutta 13 
Special Bench 

Sanderson, G. J. and Woodrofpe 

AND MoOKERJEE, J.T. 

Skib Chandra ^ar—Appellant. 

V. 

A. C. Dulcken and others~B. qspoti. 
•dents. 

Appeal No. 63 of 1915. Decided on 2l3t 
Dacembor 1915, from original decision of 

Chaudhurv, J. 

(a) Civil P. C. (1908). 0.41, R. 22~Crost- 
«bjeclion by one reipondent Against another 

by R. 22-Matter sought to be rais¬ 
ed having no connexion with question raised 
in appeal—Cross-objection should not be 
Allowed. 

Order 41. R. 22 is wide enough to cover a cross- 
Objection by one_ respondent against another. 
But a cross-objection by a respondent as a^iinst 
bis co-respondent should not bo allo .ved under 
this rule where the matters sought to bo raised 
oy the cross-objection have no relatiou to or con¬ 
nexion with the question raised by the appeal 

iKi P -J . o [P 13 C 2; 1*14(5*2] 

(b) Evidence Act S. 115 ~Hindu female in 

poiieiiion of limited estate mortgaging pro 
perty by deed reciting legal necessily-Sons 
joined .n mortgage-They cannot deny exis¬ 
tence of legal necessity and say that mort- 
gage or consequent sale is not binding on 
them-Hindu Law. Alienation. 

h«.7iS r posscaUon of property in- 

berlted from her deceased father or mother mort- 

gaged 1 by a deed which recited legal necessity. 
Some of her sous joined in the mortgage: 

acid: that the sons who joiard iu the niort- 

gage were estopped from denying that there was 

the mortgage and that the 
mortgage and the execution sale consequent 

property in their 

hands after the death of their mother. 

PjC- (1908), O. 41, R. 33 -r“33 

‘“owed to be invoked to 
•talSle. provision, of other 

Per Sandwson, 0. J.—0 4l,R. 88. Civil P 0 

?!’ n, t ^ ® “0® besi- 

t»te to make use of on a proper ocoasion. 

PerAfoofter^e. J.-O. 41. B. 83, 0 ivi/p° 0 ^^ 

iMtanoe.’aD- 

to tk thfl i “ ® recourse 

io it the ends of justloe would be defeated. Thus 

the rule should not be allowed to be Invoked in 

f»wur of a litigant to as to enable him Wade 
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the provisions of other Statutes such as the Limi- 
tatio0 Act or tho Court fees Act. [P 14 0 2 ] 
fd) Practice—Nr'w rl*a - Question of law 
raised for first time depending upon con¬ 
struction of document or upon fads admit¬ 
ted or proved-Plea should be entertained 

When a question of law is raised for the first 
time 10 a Court of hst resort, upon the construe* 
tiOQ of a documeot or upon facts either sulmittod 

it is uot only com- 
peteat but e-xpedient in the interests of justice to 
entertain the plea. [p 17 o 2 ; P IS C 1 ] 

H. D. Bose and ^4 llasul —for A{)pel- 
laut. 

N. Sircar. II. D. Bose, S. 2i. Das and 
P. K. Sen —for Respondents. 

Preliminary Judgment. 

Sanderson, C. J,— In my judgment 
the preliminary objection which was 
taken by Mr. Sircar must prevail. The 
appeal in this case was by Shib Chandra 
Kar and was against tho decree made by 
Chauduri. .f., in so far as it related to 
Mr. Dulcken’s claim. It proceeded upon 
the basis that the phintilis weraentitled 
to a half share in certain property, and 
thore was no apjKaal as to tho decision 
which allocated tho half share to tin.! 
plaiiitifi's. and the dispute between Shib 
Chandra Kar and Dulcken was solely in 
relation to the other half, Then the 
widow of .Satish Chandra Sur who di 1 
not appear at the trial, h-ut's ho hn been, 
as I undorst-ind, since added aa a party 
to this appeal filed a cros-s-objection 
alleging tliat the loirued Judge was wrong 
in holding that the plaintilfs were on. 
titled fo a half share of the property, 
and that the laarnod Judge should havia 
held that .Satish Ciundra and the other 
heirs of ShibChan-ira Neogi wore entitled 
to the whole property. The widow did 
notenter a separate apjioal. but has raised 
tins point, as I have said, hy way of 
cross objection. The (question is whether 
such cross objection should be allowed. 
Now, 0. 41, R. 22, which was read yes¬ 
terday, which I need not reid again, in 
its terms is certainly wide enough to 
cover such a cross-objection as was made 
in this cise. But it has bean held that^ 
cross objections under this rule ought not! 
to be allowed io every case; and I refer 
to the decision in Jadunandan Prosad 
Singha v. Koer Kallyan Singh (l) and 
read part of the head-note wliioh refers 
to this matter and which is as follows- 
No exhaustive rule oa the subject can'ba 
formuUted, and the true test U, whether for the 
ends of justice it is necessary that upon the 
appeal ofooe of the parties the m 4ttef should be 
(1) [1912] 15 0. L. J. 61=sl3 1. 0. 663 , - 
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ro-c'p^ only fir ho is concrrn»\l or the 
\\'h> ca-c >!i Ml 111 i’ * T' vic'svel auJ srino of the 
Miih'tU ‘ i«lloA'C'l the oppjrtunii s* t'^arjijea 
cros-' hj^ti Ml (hoir coTf.'p One 

t' st uf a u•''^;aUYe rli irtjMer i- ;oi))etiino- n^eful: 
if th*^ part'.’. aaiJii't \\\i> m a cro'S-<ihj“C ?‘oq is 
to ‘:c urctvi l.v Ins fr^llnv-rosp 
n*-i aiV iO- i-\ tarr > !• tbo ap)>.*al, the • ross- 

obiedioM 0 lu L it JI v !. • i!; L) 1 o nre» 1.'* 

;unl til-3 iu-l,::inent (.f niy hrotlier M. ker- 
|l> 9 i< to li9 tuiin I at p. tiL> (of lo C. L. J.) 
I rovi fr-.iti a pa-^i^e at the bott-vn of 
p. ft.J, (I'f lo C, L. .[ ) vvliii-h secins lo ruo 
to 1)0 applir.-iihle to t|,ii ca>e; 

'Tdo l-riiiciplf. i< tint, a-a acm-rai rnl«, the 
ri-iK nfaiiv lo-paii.I-nit !■. nr-'o a c'.c.--^-ol:i. ctiou 
lil'J l-iii'ioi'd to hi-; iiraiti« it oulv :i:;.ai?)«t 
tae appeli' u(; aiid it odI v hv wav r.f excf ption 
to thi' :'•'tlo^al I'nif*. tiiat riio rc-^poiidont may 
nree a cr.--^s-obj-ction n; ai^aiint another rospon- 
oc’ir; the exception, it i> said, holds good in 
tkon,M :io..s; v.lieiT the ipi ial opens up questions 
’.vliii.‘h caiinol bo (li'ii.'scd of completely without 
itnttr-rs lr'inj> allowed to be opened up as bet 
vv'.i’M eoTospondoni'." 

An-l tliyti iator on he refers fco the 


no'^ativo test which I have already read, 
and goes on to say: 

"The test to be applied is, whether the ques¬ 
tions which arise between the several sets of 
parties are so connected that one of them ought 
not lo he allowed to re opsn matters so far as be 
is concerned without opportunity allowed, in the 
interests of justice, to another to protect himself 
by urging his objections, even though they be 
directed, not against the appellant, but against 
a co-respondent.” 

Now, in iny judgment the matters which 
I have referred to and which are sought 
to be raised by the cross-objection bad 
DO relation to or connexion with the 


question which was raised by the appeal, 
and cannot be said to be within the test 
which is laid down by this judgment, 
namely, 


”bo connected that one of the parties ought not 
to be allowed to ro-open matters so far as he is 
concerned without opportunity allowed, in the 
interest of justice, to another to protect himself 
by urging his objections, even though they be 
directed, not against tho‘appellant, but against 
a co respondent,” 

I do not think this case comes within 
that test. What I have only to add is 
this: our attention was drawn to 0,41, 
R. 33. This rule, as I understand, has 
been passed since tins decision. It gives 
undoubtedly important and useful powers 
to the Court of Appeal, which speaking 
for myself, I should think the Court of 
Appeal would not hesitate to make use of 
on a proper occasion; but as regards this 
case it is sufficient for me to say that in 
my judgment it is not a proper case in 
which the Court of appeal ought to exer¬ 
cise the powers which are given to it by 


that rule. For these reasons I think the 
preliminary ohjoction which was raised 
hy Mr. Sircar must prevail. 

Woodroffe, J.—I agree. 

Mookerjee, J.—I agreetliat the cross- 
objection taken by the defendant-respon¬ 
dent against the plaintiff-respondent 
sliould not be entertained. The property 
it has been held, belonged, in equal 
halves, to two brothers Shib Chandra 
Neogi and Gliunilal Neogi. According 
to the facts found by Chaudhuri, J,, the 
sliaro of the latter has devolved upon the 
plaintiff, while the share of the former 
has vested in the two defendants, Kar 
and Dulcken. Kar has preferred this 
appeal and has raised the question, who- 
ther the share of ^hib Chandra was not 
vested in him alone to the exclusion of 
Dulcken. The plaintiff has been joined 
as a respondent to this appeal, as a parti¬ 
tion is sought of the entire joint property. 
Tboieupon. another defendant, who un¬ 
successfully resisted the claim of the 
plaintiff to the half share of Cbunilai, 
has sought to re-open that question by 
way of cross-objection. Clearly, the 
cross objection should not he entertained 
under 0. 41, R. 22, of the Code the ques- 
tioQ raised thereby is entirely distinct 
from and in no way related to the ques 
tion in controversy in this appeal. The 
grounds for this cooclusioo nee.l not be 
elaborated here and will ha found formu¬ 
lated in my judgment in the case of 
Jadunandan Prosad Singha v. Koer 
Kallyan Singh (l). Our attention how¬ 
ever, has been invited fco 0. 41, R. 33 of 
the Code, which it has been argued, in¬ 
vests the Court of Appeal with wide dis¬ 
cretionary powers, comprehensive enough 
to cover the present case. This conten¬ 
tion. in my opinion, should not prevail. 

The scope of this rule has been the 
subject of judicial determination in the 
case of Gayiga Dkar Muradiv. Bana- 
hashi Padihari (2), Aiianya Mohan v. 
Bejoy Chanda (3). Ahjul Majhi v. Intu 
Depart (l), Akimannessa Bibi v. Bipin- 
Behari Milter (5), Maihtira Mohan 
Shaha v. liamkumar Shaha{6), and Ban- 
gamlal v. Jhatidu (7). These decisions 
show that 0. 41, R. 33, must beoautious- 
applied, for instance.applied generally 

(2') A. 1. R. 1914 Cal. 722=24 I. 0. 208. 

(3 (1916] 32 I. C. 401. 

(4 U916 32 I. C. 494. 

(5 [1916] 23 I. C. 499. 

(6) U916] 43 Cal. 790=35 I. 0. 305. 

(7) [1912] 34 AU. 32=11 I. 0. 6i0. 
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in cases where but for recourse to it, the 
ends of justice would be defeated. Thus 
the rule should not be allowed to be in¬ 
voked in favour of a litigant so as to 
enable him to evade the provisions of 
other statutes, such as the Lim. Act 
and the Court Fees Act. Here, a re¬ 
course to the other provisions of the 
Code would have been sufficient for the 
purposes of the respondent; she has 
failed to do so, and cannot now be permit¬ 
ted to fall back upon 0. 41. R. 33. The 
cross-objection must consequently be 
dismissed with costs. 

Sanderson, C.J. —This case has taken 
rather a curious course,and it is about to 
be decided by the Court upon a point 
which as far as I understand, was not 
taken in the Court of first instance, and 
was not mentioned in the grounds of ap. 
peal, but was one which occurred to the 
members of the Court and which was put 
yesterday to Mr. Das and I may say for 
myself the case was argued exceedingly 
well on both sides and when Mr. Das 
was faced with this point he met it with 
the candour which always characterizes 
his conduct in Court and inspite of his 
ingenuity he bad to admit practically 
that there was no answer to it. When 
I come to deal with the question about 
costs, I shall have to say something of 
the course the case has taken. Before 
• I deal with that, I propose to state 
shortly the facts of the case and then 
give my judgment. 

The appeal is by Shib Chandra Kar, 
who appeals as I have already said in 
dealing with the other part of the case 
against the decision in favour of another 
defendant whose name is Dulcken. The 
learned Judge has decided that Shib 
Chandra Neogi and Chunilal Neogi 
formed a joint Hindu family and had a 
joint business carried on at premises No. 
36 'Foriapooker Street, that that pro¬ 
perty was purchased in the name of the 
wife of Shib Chandra Neogi, and that 
the plaintiffs who claim through Chunilal 
were eniitled to half that property. Tlie 
dispute between the defendant Shib 
Chandra Kar and Dulcken has been con- 
fined entirely to the -other half, namely 
what I may call the half to which the 

Chandra Neogi were en. 
titled. Now Shib Chandra Neogi had a 
daughter whose name was Giribala who 
had BIZ sons, Satish Ohunder Sni, Suresh 
Ohundor flnr, Sirisb Ohunder Bur, Sarat 


Chuoder Sur, Subodh Cliunder Sur and 
Susil Ohunder Sur. There were con- 
siderble de.alings witli the [property in 
question into which I do not intend to 
go—the material dealings were three 
mortgages; the first dated 13th Pehruary 
1901 in which Giribala was the mort¬ 
gagor and her eldest three sons, Satish, 
Suresh and Sirish joined ; the mortgage 
was to a man called lineowrie Ilaeda'r, 
and the property was mortgaged for 
Rs. 4 000. On 22nd January I!i02 there 
was another mortgage of the same pro- 
perty by Giribala and the same three 
sons to Shib Chandra Kar, the defendant 
for Rs, 4,600. On 12tli January 1903, 
there was a further mortgage to one 
Nilkanta Pal and in this mortgage 
Giribala joined on behalf of herself and 
and also on behalf of her two infant sons 
Subodh and Susil. and to this mortgage 
her first, third and fourth sons, Satish, 
Suresh and Sarat were parties, the second 
son Sarish having died in the meantime • 
that was a mortgage for Rs. 3,000. On 
25th February 1904. Tincowry Haidar 
obtained a decree in Suit No. 278 of 
1903 the defendants to that suit were 
Giribala, Satish and Suresh and the sub- 
sequent encumbrancers Shib Chandra 
Kar and Nilkanta Pal. On 27bh April 
1904, there was >an agreement between 
Giribala and all her sons except Sirish 
who was dead at that time, by which the 
parties agreed to sell the property in 
Foriapooker Street and another property 
to Dulcken subject to mortgages—the 
mortgages being specifically mentioned— 
and subject to the decree in Suit No. 278 
of 1903. On 17th December 1905. 
Giribala died. On the 2nd of March 
1906, Nilkanta Pal assigned his mort¬ 
gaged debts and bis benefit under the 
decree to the defendant Shib Chandro 
Kar. On 28th March 1906, there was a 
substitution order on the register of the 
suit by which Sarat and one or two of his 
brothers were added as parties. On 24th 
July 1906 there was a conveyance to 
Hutchison by Satish Sarat aud Suresh 
the three sons, and Harish their father 
and it is the basis of the title of Dulcken. 
By that these three sons purported to 
eonvey their 3/5th share of the property 
in that conveyance there was no men¬ 
tion or recital of the mortgage. On 3l8b 

of July 1908 there was an order amend¬ 
ing the decree and substituting the 
names of the sons for that of the mother 



in Calcutta 


(^nhila iinj on 3iyI of May 1909 the 
lecioc was nriclo absolute for saio. 

On l:;6h of Ai.ril 1910, flutoliisoa con- 
.0 ea the pro|,erty, or rather I tl,ink I 

s a l of ^»ving tho 3/5th 

01 ]• to Dnlokon for 

loi Jv,,. .jOO On 2nd of August 1-,'in 

Tinijowero ifaldir assigned his decree 

to t'ho nefendant Shib Cliandra Kar 

On on i'''”- ‘a 3,100, 

On ..J,a 01 .August 1910 Shif, Chand. 

r78 ori9M "’t No- 

^ *b Chandra Kar purchased all the 
piopei'iies, and paid a sum of iJs. 17 COO 
On an March Ihli. the sMe certificate 

was lundedtoShii.Chandra Kar The ' 
;«ono ot crfact.hichlnecl now me' 

-^11 He? infant sons, the fifth and « 5 i-th 

«>nsul onM.alain consideration of a 

inonej, *, 3 . 500. roloasel all interests 

ChanLh'Sr'^^’ Shib 
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enUl Dulckln°i3 

in Wriail°oker'^Sfc 

niNci fiorii t(i0 loirnal Tnicf/i’e • ^ ' 

S-ES St;” ~H:S 

Strat and the other two sonVwho wer ’ 
the parties conveying to Hutchicon in 
1906. represented that tho nronm-fv 

:;tr'sv.;if™rY“ 
Srsxs-Kva 

th-*t apart from those decrees those sons 

allowerUnV^h ® would not be 

fcions when they are dealing with a party 

such as Shi b Chandra Kar. who has changed 
his position relying upon the ropresenta- 
tion of fact. Shlb Chandra Kar having 
parted with no less than Rs. 17.600. In 
the course of the argumoat. I referred to 

of Carrv. LonrJnv 

( 8 ) imijrrrErm. -— 


Mr Di' ' ^ t'* 

•li. pi, passage a which I read a^ain, 

pee Deal; on Contract. 6th Kdn n 4) 

=:ay='-=:« 

“■‘r 2 .t: 

30GS M thoir conduct and statement 
'illu.ly caused another to belieye in the 

efrecrt“ha‘ r' ‘''<= 

eiiect thac Giribala was mortgagin'* the 
property for a legal neoessi4’:n“d ™ 

pertv- * ^pro- 

“and induces him- to act on that belief or to 

rnnt ,t tc of things as e.M,-ting at the same time.’* 

w^u T^’‘"^9 three sons 
r^lh r from denying, as far) 

th^'’' y Ktr was concerned, that] 

3 state of things which they bad re. 
presented «xi.sted. Then Mr. Das drew 
my at eniion to S. 115. Evidence Act, 
and aU to the illustration which is 

rVir^pn"’ although it was 

--Drectly contrary to his client’s case hut 

naturally it was his duty and he did 

perfectly right m drawing our attention 

to It where tho illustration given is* 

miKt not be .allo^ved to prove his want of tPlo'■ 

i'or tnese reasons I am of opinion that 
|9u.ck-en. who claims in tliis case through 
the three sons whose names I have men- 
tioned. obtained no better interest in 
fchii parcicular property than tho sons 
themselves had and therefore this appeal 
must be oJIowed, Now, as regards the 
costs I speak entirely for myself for the 
present moment but I think my learned 
brothers will agree with me—this case 
had a most unfortunate course. In the 
Court below the question of legal neceg. 
sity was only raised, if I mav call it at 
the last minute, and an adjo-arnnient was 
taken in order that the appellant might 
prove, It he could, the case of le-al 
necessity on the part of Giribala and her 
three sons who joinel with her. Then 
the learned JuJ,q9 on the facte and on the 
eudence which was given at the lata 
s age of bno case decided against the case 
of legal necessity. That being so the ap. 
pellant comes to this Court and he fir*. 

(9) [1S75] 10 C. p. 307, ^ -- 
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oi all argned that the learned Judge was 
wrong in holding that no case of legal 
necessity was proved and then went on 
further to argue that even if he could 
not substantiate that case, he was entitled 
to succeed on the ground that under the 
circumstances of this case there was a 
presumption by reason of the mortgages 
by the three sons who wore of age at the 
^ime the mortgages were given that 

there was a legal necessity and that in. 

asmaeh as the other side did not rebut that 
presumption, the appellant is entitled to 
flucoeed. Even that case as far as I can 
understand was not urged in the Court 
below and the ground upon which we 
have decided the case was not mentioned 
in the notice of appeal and that is the 
only ground upon which this appeal has 
been allowed. I purposely abstain from 
expressing any opinion as to whether the 
learned Judge was right in holding that 
there was no such legal nejessity: speak, 
ing for myself, I should have very great 
hesitation in interfering with hisjudg. 
nient op that point. I also refrain from 
expressing any opinion as to whether 
there was the presumption. If I were to 
■do that, I should have to consider very 
closely indeed, whether the other side 
ought not to have an opportunity of 
displacing that presumption. Fortunately 
we have not to do that; for I think the 
appellant is entitled to succeed upon the 
ground I have mentioned. Having regard 
■to these circumstances, I think the ap. 
pelJaut ought not to have any costs 
against Daloken either in this Court or 
ID the Court of first instance and that 

each party should bear his own costs in 
this Court and in the Court of first 

lastaDoe. 

Woodroffe, J —I agree both as to the 

order passed on the appeal and as to 
costs. 

1 . j**. ■*•- This is an appeal 

^partition of 
pint property which belonged originally 

Ohirn Neogi and 

quired and continued to stand in fk- 
name of Ramanimoni Dasi the wifo t 
the elder brother. The que tL If .k ' 
devolution of the share of the vonntflr 

brother is not in controversy in thisap 

real and we are conoerned only with 
the share of the elder brother The riwai 
olaimants in respect ol this sh„e .re 
1916 C/8 & 4 


the appellant Shib Chandra Kar and the 

respondent Arthur Clayton l;uicken- the 
former seta up a title by pindia.o at a 

sale held jti execution of a decree on 
three mortgages granted on Libh Fe 
bruary 1901, 22nd January 1902, and 
12th January 1903 by Girihala, the 
daughter of .Shib Chandra Naogi and 
Kamanimoni Dasi; the latter claims as 
assignee from three of the s-uis of Giri- 
bala who had joined with their mother 
in the execution of one or more of the 
mortgages alrefidy mentioned. Chou- 
dhuri, J., has decided in favour of Duickon 
on the ground that the mortgages eran. 
ted by Girihala and the sale consequent 
thereon did not bind the inheritance in 
the hands of her sons. On the present 
appeal the argument was at first directed 
to controvert this proposition and re 
hanee was placed upon the decision of 
the Full Bench in Debt Prosad Chow 
dhury V. Golap Bhagat (lO) as to the 

precise effect of a transfer by a limited 

owner with the concurrence of some of 
the reversionary heirs. 

If the decision of the appeal had de- 

oation of this 
question it would have been necessary 
for the Court to consider whether upon 
the pleadings the appellant should have 
been allowed to raise this point in the 

Court of first instance anl whether upon 
failure of the case made in the trial 

Court he should be allowed to rely here 
upon a radically different aspect of the 
matter. As the argument proceeded how 
ever it transpired that the determination 
of the rights of the parties really dopen 
ded upon a question of law neither rai«!ed 
nor investigated in the Court of first ^in 
stance, namely, were the vendors of the 
respondent Dulcken estopped to deny 
the validity of the mortgages (to which 
they were parties) and the operative 
character of the consequential execution 
sale. This question must be entertained 
and decided by this Court as its solution 
does not require the investigation of 
new facts. In this connection, we 
may ^ usefully recall to mind the ob 
servations of Lord Watson in Con- 
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' ti'-Tf * ' ;i j. r.t or ii|.od facts either 
H .!:i^ ' 1 -r controversv. it is 

' 'iilv luj'ctcDt i'Ul (sw«H*‘ut ID the iQ“ 
justice ti ibe plea/* 

0 iK/,. i.x tniinoth6 true legal 

I'osition 'It lii6 three sons of Giribala 
who joinf'c] witli her iu tlio mortgage 
ti :ui>:ictiort.5: and. tipon her death. Irans- 
frvrrii thy proiierty on 24th July 190G to 
lluteh’.'un, from Whom Dulcken pur¬ 
chased on lOth Ajiril 1910. Tlie record 
shows that the first two sons not only 
joined their niotlter in the execution of 
the fust two mortgages but were also 
parties to the mortgage suit, which, on 
25th February 1904, resulted in the usual 
decrea for sale, subsequently made ab. 
solute on 3rd May 1909, The other son, 
though one of the executants of themort- 
gage of 12th January 1903, was not made 
a party to the mortgage suit in the first 
in'^tance; but on the death of liis mother 
on 17th December 190-^. he was brought 
on tlio record as one of her representa- 
tives in interest. I use this inaccurate 
expression, as it occurs in the decree; 
but what happened in essence was that 
the sons of Giribalawere.ui on bordeath, 
brought on the record of the mortgage 
suit to represent that interest in the 
hypothecated property which was sought 
to bo bound liy the decree made therein: 
Premmoyi Choudhrnni v. Preonnth Dhur 
(12). There is no controversy that on 
the dates when the mortgages were exe¬ 
cuted, the entire interest in the property 
was vested in Giribala and Giribalaalone. 
subject, DO doubt, to the qualification 
that as she was a limited owner, she 
could bind the inheritance by a transfer, 
only if it was made under circumstances 
recognized as necessary or proper under 
the Hindu law. Now. each of these 
mortgages recited her title as derived 
from her mother by right of inheritance 
and narrated the circumstances which 
constrained her to ere.ate the incum- 
branc'S. Here we may observe paren- 
thetically that whether the property 
belonged really to her father or to her 
mother, she would equally take as the 
heiress; in either contingency, she would 
be a limited owner, and. upon her death 
the property would pass to her sons’ 

who were the reversionary heirs, as much 

of the eshte of her father as of the 
stridhan property of her mother. 

^^jw-as_ thus who^y immaterial, for 

(12) [189C] 23 0al.G36. ' ' 


imrposes of devolution, whether the pro¬ 
perty belonged really to her father or to 
her mother. The mortgagos no doubt 
proceeded on the assumption that the 
property belonged to her mother and that 
the money raised was required for such 
legitimate purposes as justified an absolute 
alienation of the inheritance by a limited 
owner, but how could this prejudice the 
position of the mortgagee? How could 
the mortgagors be allowed to rely upon 
some title other than that alleged in 
their deed? Brijraj Nopani v. Pura 
Sundanj Dassre (13). The question thus 
inevitably arises, whether her sons who 
joined with her in these mortgages are 
concluded by their solemn declarations, 
or whether they are free to resile from 
the position they deliberately took up and 
to rely upon a title derived, not from 
their maternal grandmother, but from 
their i: a crnal giandfather, and thus 
impeach, possibly defeat, the interest of 
the mortgagee; this, be it noted, is not a 
question as to their competency to bind 
their expectant interest as reversioners 
by act;Ual alienation before the succession 
had opened out: Sham Sundar Lai v. 
Achhan Kunwar (14). In my opinion, 
S. ] 15, Evidence Act, furnishes an answer 
emphatically in the negative, This con¬ 
clusion is supported by the decisions of 
the Judicial Committee in Surat Chunder 
Veyy. Gopal Chunder Laha (15) and 
Chandra Kunwar v. Chaudhri Narpat 
Singh {16). In the former case, LordShand 
said: 

What the law and the Indian Statute mainly 
regard is the position of the person who was 
induced to act; and the principle on which thff 
law and theStatufe rests is that it would be most 
inequitable and iiDja«t to him that if another, 
by a repre'enfation made, or by conduct amount-- 
iug to a repr< mentation, has induced him to act 
as bo would not olhtrwise have done, the per¬ 
son who made the representation should be 
allowed to deny or repudiate the effect of hie 
former statement, to the loss and injury of the 
person wboacted on it”. 

In the latter case, Lord Atkinson said: 
‘Tu llcfluf V. 'Boyers (17), Bayley, J., in deli¬ 
vering the judgment of the Court, lays it down 
that th«re is no doubt but tbattbecxprfssad- 
missions of a party to the suit, or admissions 
implied from his conduct, are evidence, and 
strong evidence, against him; but we think be ia 
at lib“tt.T to prove that such admissions were 

Ti3) a I. R 1914 P. 0. 92=42 Cal. 66=24 I."C. 

206=41 I. A. 189 (P C.). 

(14) U^OOl 21 All. 71=25 I. A. 183 (P. C.}. 

15) 'ISgS] 20 Cal. 2f6=19 I. A. 203 (P. C.). 

16) [1907] 29 All. 184=34 I. A. 27 (P. C.}. 

17) (1829) 9 B. & 0. 577. 
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DiBtftkoQ oc were untrue, and is not ^estopped or 
concluded by thorn unless another person has 
been induced by them to alter bis condition. In 
such a^ case, (he party is estopped from disput¬ 
ing their truth as against that person laud those 
olaituing uuder him) and that transaction, but 
as to third parties he is not bound. In l^exvton 
V. hiddi'^rd (I8j, Lord Denman approved and 
adopted this statement of the law; and Morqan 
Exp^rU SimpsoK, In re (19) and Trinidad 
AsphtlU Co. V. Coryat (20) in eQect illustrate 
the same principle'’. 

Reference may also be made to other 
decisions which illustrate this principle: 
CairncroM v. Lorimer (21), Pickard v. 
otfari (fcj) and Freeman v. Cooke (22), 
Cornish v. Abington {26).Corr v. London 

?o”;^ T^cLfone 

Y^) and Bepin Behari Mitter v. Tin. 
kowri Pathaki26). The doctrine was re- 
wgnised as early as 1812, when the 
budder Court held in Mohun Lai Khan 
V. Banee Siroomunnee (26) that a rever- 
sioner who has voluntarily signed the 
deed of the widow cannot legally claim 
in opposition thereto. 5m Basi v. Gur 
Sahai (27) and Bamadhin v, Mathura 
Singh (28); Mr. Das, who argued the 

respondent with great 

ability indeed, admitted with his usual 

candour, that the sons who had actually 
joined in the mortgages granted by their 
mother could not be heard to maintain 
to the detriment of the mortgagee or of 
the pychaser at the mortgage sale; Sarat 
Ctader Dey y, Gopal Chunder Laka 

frn!' ‘'^®rein were un- 

true but ho contended that the position 

of the transferee from them was different 

° u by an unautho- 

arfnLrB«f“ subsequently acquires 

an iDterest^ in the property transferred. 

, my opinion that section is of no 
rea assistance to the respondent, even 
on the assumption that he is a purchaser 

The SODS are 

ooDoIuded by the recitals in the mortgage 

thrannolfa that 

itie “‘■‘"“Pi ‘isolate 

[187 0 2 Oh. D. 72.' 

A, 0. 687. 

I860] 8 Macq. H. L. 629 
1848] 2 Et. 654. 

1859] 4 H & N. 649. 

[1837] 19 Q. B D. 68. 

[1911] 9 I 0 . 874. 

3 Mac. 8eJ. Rep. 40. 

[1831] 8 All. 362. 

[1888] 10 All. 407. 
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ble at the inslance of the sons; con. 
sequently, no title did cr could pass tothe 
purchaser from the sons. The tw-o sons 
who were parties to the mortgage suit 
and are bound by the decree made Ihoio- 
in, are obviously in a position of still 
greater embarrassment than their brother 
who was not initially made a party to 
that suit. There is further no room 
for doubt that what was mortgaged 
was the entire interest in the property, 
which was precisely what was inteu-’ 
ded to be bound by the decree and to be 
sold thereunder. This follows irresistibly 
from the fact that the execution sale 
actually took place after the death of 
Giribala, for if (he decree had beea ioten- 
ded to bind merely the limited interest 
of Giribala, a sale would have been im¬ 
possible after her death. There is thus 
no escape from the conclusion that the 
Court intended to sell the entire interest, 
and in the events which have happened) 
that interest has vested in the appellant.' 
The appeal must consequently be allowed, 
and the decision of Chaudhuri, .T. re) 

versed in so far as it affects the ’ aniiel- 
lant. 

V.B./r k. Appeal allowed^ 
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Richardson and Beachcroft, JJ. 

Sashishekhareswar Ray Bahadur _ 

Defendant—Appellaof. 

V. 

^ Hemangini Debi and others — Plain- 
tiffs and Defendants—Respondents, 

Appeal No. 144 of 1915, Decided on 
22nd January 1918 against the appellate 
decree of Sub-Judge, Rajshahi, D/- 4th 
January 1915, 

Cosharer-Excluiive possetcion by one— 
buit for po*»e*$ion by olber corharer i« 
maintainable. 

A cosharer in joint lauds can maintain a suit 

in ejectment against his other cosharer claim¬ 
ing joint possesMon with him where tho latter is 
not only in exclusive possession of the lands hot 
asserts in his written statement exclusive posses- 
aion in denial of the title of the plaintiff. 

„ , [PiOCl] 

JJivarka Nath Chackerbutty and 
Gunada Charan Sen—ior Appellant. 

Sarat Chandra Roy Ghoudhury and 
Priya Shankar Mazumdar — for Res¬ 
pondents. 

Judgment.— The plaintiff and the 
principal defendant 1 are cosharers in 
certain lands. The lands are described 
in two Bchedid^^acJ^o^^^plaint. 

Advocate C«urt 


20 Calculia 

Tho bind entered in Schedule fka) is des- 
crih'-d iii'pertainins to the demarcated 
land of louzi No. J-)70 and the land in 
Schedule (kha) is dcserihed as apportain- 
iDj;lo T.-n/i No, 2 is. In the former 
estate tho slnio of the plaintiffs is 
10 ann;‘.« gandas I kara 1 kranti and in 
the latter the share of tlio plaintiffs is 
oijc-si.Mh. fn Estate No. 157(5 the re- 
mainiuH share belongs to defendant 1 
and in Estate No. 2lS defendant 1 has 
a two.third share. Plaintiffs sued to 
recover joint possession with the defend- 
ant 1 of tlie lands of these two schedules 
on the footing that they had been ousted 
therefrom by defendant 1. There is 
adundant authority on the principle 
governing ca^es of this kind between co 
sharers. The dilliculty arises in the 

application of the principle to the facts 

of [larticular rases. In tho present ease 
it is clear that the plaiotiifs hy their 
plaint complained of ouster by defend- 
ant 1. 

The plaintiffs say .that the defen¬ 
dant 1 Ins DO right to hold exclu- 
Bive possession of the said lands owned 

and held by the plaintiffs jointly and as 

appertaining to these demarcated shares 
by ousting tho plaintiffs therefrom It 
seems to mo again that bv his written 
statement defendant 1 in effect admitted 
that his possession of ihe land in dispute 
1 , . possession in exclusion of the 
jPlaintiffsaud in denial of the plaintiff’s 
jtifcle. By his written statement he 
claimed the major portion of the land as 
jappertaining to another Touzi No. 208 
of which he was the sole owner. In that 
state of the pleadings, in my opinion, it 
was open to the plaintiff to sue the 
[defendant 1 in ejectment. It has been 
suggested that the learned Judge has not 
found that defeoianb 1 excluded the 
plaintiff from those lands and denied 
their title. An examination of the judg. 
ment however will show that the learned 
Subordinate Julge intended to ffnd an 
ouster of the plaiobills by defendant 1 
He was referred to reported cases on the 
subject and he distinguished those ca^es 
from the case he had before him on the 

ground that in those cases there was no 
question of ouster or exclusive posses 

Sion on the part of the defendant and he 

came to the conclusion that there was 
absolutely no analogy batmen those 
cases and the present. In my opinion 
the ouster necessary to support sLh a 
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suit as this has been sufficieDtly pleade^i 
and found. The appeal shonld accord¬ 
ingly he dismissed with costs. 
Beachcroft, J.— I agree. 

V.P./ii.K. Appeal dismissed. 
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FLI-TCHER and SHAiJSUL HUDA, JJ. 
Edon Mollah and Defendants 

•Appellants. 


V. 


Badan Plaintiff—Eespondenfc 
Appeal No. 3001 of 1914, Decided on 
30th January 1918, from appellate decree 
of Addl. Dist. Judge, Faridpore, D/. 7th 
August 1914. 

Landlord andTenant-Agreemenl to grant 

lease Lessee admiUed as tenant—Subte- 
qurnl lease to third person is not valid. 
DcfcndaQt was tenant of certain land which 

the landlord agreed fo re-let to him on his pay¬ 
ing a certain sum of money in cash. Defendant 
paid tbe amouut and continued in possession ol 
tbc Jciod agreed to bo Ut to him. Tbe landlord 
subsequently granted a lease of the same land 
to tho plaiotlff: 

Jift'hil) that tho landlord was entitled to 
grant a lease to tbe plaintiS inasmuch as be had 
already, by reason of the agreement with the de- 
fendau t folio-ved by the acceptance of tbe money 
constituted tho latter as a tenant on the land; 
(2) that plaintiff, when he came to deal with the 
landlord, must be deemed to have bad construc¬ 
tive notice of the rights of tbe defendant who 
was actually in possession and cultivating the 
land. lP2lCl] 

Prokash Chandra Mazumdar —for 

Apnellanb. 

Fletcher, J. This is an appeal bv the 
defendant against the judgment of the 
learned Additional District Judge of Fa¬ 
ridpore, dated 7th August 1914, affirming 
the decisions of the Mnnsif of the second 
Court at Bhanga. The suit was one for 
ejectment brought by a lessee claiming 
under the same landlordasthe defendant. 
The question therefore is who has got ’a 
prior title. The obvious facts are these: 
The defendant originally had a lease of 
this land. There is no doubt about that. 

A litigation tock place between him and 
the lanilord. The case went up to the 
High Court and Rs. 300 was decreed 
agiiost the defendant and another person 
named Kadir. According to the findings 
terms of settlement were determined and 
these terms of settlement, it was found 
by both the lower Courts, were these: 
that if the defendant Edon paid to the 
landlord Rs. 150 in cash out of the dec¬ 
retal amount, the landlord would relefc 
two of the plots (that is, the land in con 
test in the present suit to Edon. It was 
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also found that the defendant complied 
with those terms, namely, thatEdon paid 
Rs. 150 to the landlord in September 
1907. Therefore the defendant Edon be¬ 
came entitled to a lease of the two plots 
msuit. Hewas already in possession of 
those two plots. Therefore having com- 
plied with the terms and having got a 
verbal agreement and possession of the 
land, the defendant was in possession of 
the property as a lessee. It is quite true 
that he foolishly executed a kabuliyat 
which he said was in accordance with 
the terms which had been approved of 
by his landlord. That has been found 
against him by both the lower Courts. It 

^ cannot 

auect Edon s right to continue in posses- 

land after he has paid the 

Ra. 150 to his landlord for that right. 

i hat was in September 1907. The plain- 
tm claims under a lease dated 10th Agra- 
nan 1315, that is, in the year 1908. It 
19 quite clear that the landlord was nob 
entitled to grant that lease in 1908 to the 
plaintiff. He had already, by reason of 
the agreement followed by the accept- 
ance of Rs, 150 constituted the defendant 
Edon as a tenant on the land. Moreover 
the learned Judge of the lower appellate 

Oourb considers that it is unlikely that 

the plaintiff is blameless in the transac¬ 
tion, by which I suppose he means that 
|th 0 plaintiff had notice of the actual ag¬ 
reement tha,t had taken place between 
the landlord and the defendant Edon. 
Id any case, the defendant Edon 
being in actual possession of the land and 
enjoyment thereof the plaintiff, when he 
came to deal with the landlord, had con- 
struotive notice of the rights of Edon 
who was actually in possession and culti- 

J" of the case 

the plaintiff by his kabuliyat got nothing 

tom the landlord. The present appeal 
IB therefore allowed and the plaintiff’s 
amt dismissed with costs both here and 
iQ the Courts below 

Sham.ul Hud., J.-i 

v.ii./H.K. Appeal allowed. 
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Mookurjbb and Richardson JJ 

AiUr Mian and Appell’ants. 


/la^rfT Revenue Regulallon 

{1886), Ss. 39, 154 (1). 35 and SB-Apolica* 
t.ori for registration of name by purchaser 
ol land d.smissed-Suit for declaration and 
possession in civil Court, is mainuinable- 
Kenewalof selllement by vendor aftersale 
does not create right in him. 

Section 154, siib-^eciiou (1) of the Ass.^m Lmd 
and Kevemie Resnlation. must be rrad along 
'Vo coutrolled by, Ibe coDcluding 

of S. 39 of the same Act. [p 22 C 2] 

Where the plaiiitilTs putchaecdl.nids from the 
defendants and applied for the rcgi'tration of 
their names under the Assam Land and Revenue 
Regulation, IS.'^G, but their application was refu¬ 
sed by reason cf the opposition of tho defondants. 
who renudiated the sale: 

.ffeW: that the civil Court was competent not 
only to declare the title of tho plaintiffs, but also 
to phice them in possession of the di'pultd pro¬ 
perty by ejfctmcnt of the defondants. [p -I ’ C Ij 
Held further,: that the mere fict that tho 
defendants obtained a renewal of the .settlement 
from tho Revenue Authorities after tho sale, did 
not create in them a right which thevdiduot 
possess. [r22U23 

Manmaiha Nath Mooknjee and Salen- 
dra Nalh Mukherjee—^ov .\p|)elli\Dts. 

Golinda Chuivhr Drij P.oy and Ilmen- 
dta ivarn ir D<is for Respondents. 

Ram Charan Mitra — for the Govern- 
raeriu, 

Judgment —This appeal is directed 
against a decree in favour of the plain- 
tilts respondents for recovery of posses¬ 
sion of land upon declaration of title. 
The Courts below have concurrently 
found that on the 3rd September 189(>, 
the lands were purchased by the plaintiff 
from the defendants. Notwithstanding 
this sale, the defendants got themselves 
registered under tho provisions of the 
Assam Land and Revenue Regulation 
and kept the plaintids out of possession; 
the latter have conseiiuendy been driven 
to seek the assistance of the Court. 

The defendants originally hold under a 
settlement wliich was in operation from 
Ist April 1883 to 31st March 1893. In 
1894, there was a survey for the pur¬ 
poses of a fresh settlement, but the term 
of the previous settlement was extended 
for two years and the new settlement 
did not take effect before Ist April 19U0. 

At the time when the new sett-lement 
was made, the defendants were able to 
obtain settlement from the Revenue 
Authorities, notwithstanding that they 
had parted with their rights, by reason 
of two circumstances; namely, first, that 
the settlement was based on the survey 
of 1894 when they were landholders law. 
fully in possession; and secondly, that 
after the transfer to the plaintiffs, the 
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-iio-lo-iaf? from tlioin 


■O' I Cl'' i!i •. 
KStl iciiiynt WiK 


Uil occiiinJi'):) wlicn the 
!c ill i'jOO- Subse- 


'luontlv, t':i‘ Cl applied to the 
Bovcnco Air •i.'i if.ios (o register their 


'iMic-.; iipplicatioD was refused 

IN Jc-'i i ■'I'ci-'fj of the oppositionotfcrel 
b>'tiic']--hm I wlio repudiate'! the 
S '! ' -nsj juently od Ist September 
the plaintiffs institute! this suit 


for recovery of possession upon declara- 
tion of title. The Subordinate Judge 
iuis found Upon the question of title in 
favour of the plaintiffs and no attempt 
has 1)800 ma le in this Court to assail the 


accuracy of his conclusion. But it has 
been argue 1 tliat tlie civil Court is not 


competent to mako a decree for posses¬ 
sion, and in support of this view, reliance 
has been placed upon the cases of 
MmihiO' Ntith Surma v. Mni/arani 
he'dii (l) anil Patan Maria v. Bhabi- 
ram Dutt Darna (2). On the other hand, 
reference has been made by the plaintifis- 
respondents to the dejision in Iledlot 
Khasia v. Karan Khasiani (3) in 
support of tl)e view that a decree for 
possession may be made by the civil 
Court in favour of the successful plain¬ 
tiffs. 


As tiie question raised is not 
free from difficulty and as its dotar- 
mioation may affect the revenue ad¬ 
ministration of the Province of Assam, 
'■vo^ thought it proper to invite the 
assistance of tlie Government Pleader 
who has now ascertained the views 
of the Revenue Authorities on the 
subject and has communicated them to 
us. After a careful consideration of the 


arguments addressed to us on both sides, 
we have arrived at the conclusion that it 
is competent to the civil Court, not only 
to declare the title of the plaintiffs, but 
also to place them in possession of the 
disputed property by ejectment of the 
defendants. Ss. 8 and 9 of the Assam 
Land and Revenue Regulation, 1836, 
deBne the status of a landholder, as a 
person who has a permanent heritable 
and tran<?ferab!e right of useandoccu- 
pancy of his land. Consequently, when 
the defendants, who were themselves 
landholders, transferred the property to 
the plaintiffs, the latter acquired the 
8 ta,tu^o{_aJand holder. The plaintiffs 

(1) [1910 17 Cd. 819. 

(2} 1897 24 Oal. 299. 

(3) [1912j 13 I. C. 377. 


were however at the time when they 
applied for registration of their names, 
out of possession, and their application 
was properly rejected by the Revenue 
Authorities. Bub this did not affect 
their title as landholders. This is plain 
from S. 39 of the Regulation, which is in 
these terms; 

■‘Snbject to the provigions of S. 151, the order 
of a Settletneol Officer as to the person to whom 
a settlement should be ofTered, the amount of 
revenue to bo assessed and the nature and term 
of the settlement to be offered, shall be final, 
and a settlement concluded with that person 
shall be binding on all persons from time to 
time interested in the estate, but execept as pro¬ 
vide! by Ss. 35 and 36, no person shall, merely 
on the ground that that a settlement has bsen 
made with him or with some person through 
vyhom he claims, be deemed to have acquired any 
right to or over any estate, as against any other 
person claiming rights to or over that estate." 

Sections 35 and 36 have no application 
to the case before us, as they refer to 
cases of refusal of settlement by the 
Revenue Authorities. It is consequently 
plain that the mere fact that the defen¬ 
dants have obtained a renewal of the 
settlement from the Revenue Authorities, 
does not create in them a right which 
they do not possess. We are not un¬ 
mindful that these sections must he read 
along with S. 154 on which much reliance 
has been placed by the defendants-appeU 
lants. Sub-S. (l) of S, 154, no doubt, 
provides that except when otherwise 
expressly provided in the Regulation or 
in rules issued under the Regulation, no 
civil Court shall exercise jurisdiclion in 
the matter of questions as to the validity 
or effect of any settlement or as to whe¬ 
ther the conditions of any settlement are 
still in force; but tnis provision must be 
read along with, and is obviously con¬ 
trolled by, the concluding clause of S.39. 

It is further clear that the plaintiffs do 
not raise any question as to the validity 
or effect of the settlement, nor do they 
seek to alter the conditions of the settle¬ 
ment by the Revenue Authorities. Their 
object is to subsititute themselves in 
place of the defendants; in other words, 
to acquire the property as settled by the 
Revenue Authorities with the defendants. 
Consequently, it cannot be maintained 
that the object of this suit is to raise a 
question whicli falls within 01. (a) sub- 

S. 1. S. 154. 

Equally unfounded is the contention 
that the claim for recovery of posses¬ 
sion is barred under Cl. (m) sub-S. (l) 
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S. 154, which merely provides that no 
civil Courli shall exercise jurisdiction in 
any matter respecting which an order 
expressly declared by the Eagulation to 
be final subject tothe provisions of S. 151, 
has been passed. The view we take, is 
strengthened by an examination of Cl. (a), 
S. 62, which lays down that nothing 
contained in Ch. 4 and nothing done in 
accordance therewith shall be deemed to 
preclude any person from bringing a suit 
in the civil Court for possession of, or for 
declaration of his right to any immov¬ 
able property to which he may deem 
himself entitled. The suit now before us 
is clearly of this description. The ap- 
plication of the plaintiffs for registration 
was rightly refused by the Revenue 
Authorities; they were at the time out of 
possession, which as is clear from S. 53, 
is an essential requisite for an order of 
registration, The only remedy of the 
plaintiffs was to institute a suit in the 


civil Court, as they have done, for de¬ 
claration of their right and for recovery 
of possession. The appellants have 
contended however that the plaintiffs 
should obtain a mere declaration in this 
suit, and should then apply to the Ro- 
venue Authorities to register their names 
and to place them in possession. 

But apart from the fact that the 
Revenue Authorities cannot register the 
name of a person who is out of possession 
we must bear in mind what was properly 
emphasised by the Government Pleader, 
namely, that they have no power, in fact, 
they have no machinery, to give posses¬ 
sion, except in the circumstances men- 
tiouedinSs. 12, 54 and 116, which do not 
cover the case before us. Consequently, 
if WB were to accede to the contention of 
the appellants and to give the plaintiffs 
a msre dsoUration, the declaratory decree 
would be infructuous; in fact in this very 
case, the Board of Revenne, in dealing 
with the application of the plaintiffs for 
registration of their names, said in 1907 
that they must obtain possesssion from 
tie oiyjl Court before their names could 

0 registered. We hold accordingly, upon 
a review of the statntory provisions on 
the subject, that the civil Court is 
competent to make not only a decree for 
declaration of title but also for recovery 
of possession. This as we have been in¬ 
formed by the Government Pleader is 
precisely the view of the Revenne 
Authorities. We have been pressed, how. 


ever with the decisions of Madhdb Nath 
Sarma v. Mayarnni Medhi (l) and 
Pata)} Maria v. Bhahiram Diiti Barna 
(2), which to some extent support the 
contention of the appellants. But we 
observe that in those cases, the provisions 
of S. 62 were not brought to the notice 
of tlie Court; and we also notice tliat in 
tire later case of Iledlot Khasia v. Karan 
Khasiani (3) a decree for possession on 
declaration of title was made, notwith¬ 
standing the earlier decisions, We follow 
accordingly the decision of Iledlot Khasia 
V. Karaji Khasiani (d) and lioll that the 
decree for possession made by the Sub¬ 
ordinate Judge must be maintained. The 
result is that the decree of the Subordi¬ 
nate Judge is affirmel and this appeal 
dismissed with costs. 

V.B./r.K. Appeal dismii8;d. 
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MOOKERJEE.aND BEACflCROPT, JJ. 

Danesh Molla and others —Appellants. 

V. 

Dhananjoy Biswas —Reai)ODdent. 

Letters Patent .Appeal No. 99 of 1914, 
Deciled on 16th March 1916, from judg¬ 
ment of Chatferjee, J.. D/- 17-7-1914. 

Civil P. c. (1908), S. H, 0 23. R, I-Sull 
for recovery of potsesiion of land —Relin¬ 
quishment of portion of claim without leave 
of Court—Subsequent suit for recovery of 
relinquished portion isbarred by res judicata 
and also under O. 23, R. 1. 

la a suit for recovery of possesion cf bad, the 
plaiatilT included within the boundaries described 
io the plaint two parcels A and B, and put for¬ 
ward bis cUim for ejectmen'. in respect of both 
on tlie aileg.ttioD that the defendants had dia* 
possessed him therefrom, but before the Com¬ 
missioner at the looil inquiry, and at the trial 
the plaintilT relinquished bis claim without leave 
of theCmrtiQrcKpsct of the paraccl B, with the 
result that the suit was dismissed with regard to 
that parcel: 

Held : that a subsequeot suit for recovery of 
possession of parcel B against the same defen¬ 
dants was res judicata and was also barred under 
0. 23, B. 1, as the dispossession which was the 
cause of aciion in both the suits was in reality 
the same, although the plaiotifi falsely alleged, 
In his plaint in the subsequent suit, dispossession 
at a later date. IP 26 Cl] 

Jyotish Chandra Sircar —for Appel- 
lants. 

Mohini Mohan Chakrabarty —for Res- 
pondents. 

The judgment from which Letters 
Patent appeal was preferred was delivered 
by 

Chatterjee, J. — Two points have 
been argued io this appeal. The first is 
that the subject matter of this suit was 
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the siihject-m,it(?v of a i-rcvioiK suit bet- 
WLiL-n til.' v-uiic |.u ikjJ that il.e ,leci- 
sion in ilio inoMutj-; jiiit which .lisini^sed 
tno ciaim ut the i l in respeefc of 

tho Linds ciaiicc.i Hi this suit is a liar to 
the (II lintel! uico nf jhe present suit by 
tiio rule of res judicata, and the second is 
tliat the |)[ i;nlills came to Court on an 
allejj'ition, that wliilo io possession, they 
bal hee-i dispossessed and that it was 
tlierefuro tbo duty of the plaintiffs to 
pio\8 that tho>- were in possession within 
12 years of the institution of the suit. In 
tills c.i;c however the learned Judge has, 
It 13 contended, applied Art. 144 and 
tried the question whether tliedefendants 
have proved adverse possession for more 
than 12 years. I think that both these 
contentions must fail. The previous suit 
as lusbitutod, no doubt, included the lands 
in dispute in llio j.iresent case. Tho 
eastern hound uy in tlie )irevious suit 
was given as t!.e river Madhumati and 
the disputed land iu this case lies hot. 
ween what was shown as the disputed 
land in tint case and tho river Ma-dhu. 
maM. It was therefore within f,ho land 
claimed in the plaint in that fiiit. At 
the time of the local investigation held 
in that c.as 0 however the plaintilTs showed 
only the land to tho west o,f the disputed 
ana in this case as the land that they 
had claimel in that suit and the learned 
Munsif m tho previous case said: 

Ishciill moiition here that at thotinwof the 
local mvestigition by iho civil Court Cornmis- 
Bioner, the plaint'5 (ll.-icUiaied his right to a portion 

of laod ou the biuk of the riladhmnaii which i$ 
covered by th© bounli^riea given in the plaint 
ihc picco of laad winch has been sbowo io 
)ellow colour in the CommissioDcr’s map and 
which tho pUiotff hss poioted out to him 
as b-donging to him (plalutiff) h now treated and 
described as Ihe disputed land. ” 

It seems therefore that although the 
disputed land in this case was included 
within the boundariss of the plaint land 
in that case, the westsrn portion of the 
same only which w’as shown to the Com. 
missioner as the disputed land was 
treated as the disputed land. It cannot 
therefore be said that any dispute as to 
this piece of land to the east of the land 
marked yellow in the previous suit was 
the subject of investigation and decision 
in that case. There is no doubt that the 
decree made by the Munsif dismissed tho 

claim of the plaintiffs in that ease to the 

lands to the east of the yellow portion 
but nevertheless, what was the subject of 
investigation and decision in that case 


^91g 


was the yellow portion and nothing else. 
It would have been better if the plaintiffs 
in that case had made an amendment in 
their plaint ; and that might have prf> 
vented a gcol ceil of'dispute in the pre¬ 
sent case. Bub that was not done, never¬ 
theless that only will ho considered as 
the subject of dispute which was treated 
as such in that case and the decision of 
that case must he confined to that land 
only. It has further been found by the 
learned Judge in this case that, at the 
tirne of the institution of tlie previous 

suit, the land which is now in suit was 
not in existence as culturable land It 
was then covered by the river and there¬ 
fore the plaintiffs had at the time of the 
institution of that suit rightly described 
the yellow portion of the disputed laud 

iu tiiat case as being bounded by the 
Madhumati on the east. In this view of 
the c<ise I am unable to accede to the 
learned argument of the appellant’s vakil 
that the decree in the previous suit 
simply by reason of Jts dismissing the 
claim of the plaintiffs in respect of lands 
which answer to the boundaries of tho 
paesent suit should he considered as a final 
decision in respect of these lands. With 
regard to the question of limitation it is 
true that the plaintiffs' suit was brought 
on the allegation of possession and dis- 
possession. But it is found in this case 
that : 

“ the land on the east side i. e.. the present dis¬ 
puted land, was not fit for cultivation and so 
was not in the possession of any one. ” 

that is about the time of the disposses¬ 
sion alleged in the previous case and theo 
again the learned Judge says : 

“I do not thins that they could dispossess the 
plaioti£i:> from this Und before A-’rahavan 1306 
in the time of disuossession regarding the land io 
previous suit which is within 12 yeak ” 

.Mtliough the judgment is not as clear 
as It could be expected. 1 think that this 
means that the plaintiffs must be taken 
to have been in possession in or about the 
year loOS when these lands became cul- 
turahleandif that ho so, the plaintiffs 
have proved their possession within 12 
years. Notwithstanding therefore the 
ending of the learned Judge that there 
w:!s no satisfactory evidence that the 
defendants or their lessor or vendor had 
possession of the land in suit for more 
than 12 years, I think that there is suffi. 
cient in the judgment from which it can 
be made out that the learned Judge found 
that the plaintiffs were in possession 
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within 12 years. In this view of felio 
case I think that the plo;i of limitation 
also fails. 

In view of the fact however that the 
plaintills failed to take sutliciont measures 
for ensuring certainty in the previous 
case by making an amendment in their 
plaint in respect of the land which ap¬ 
peared after the institution of their suit, 
each party should bear big own costs in 
this Court. 


Judgment.—This is an appeal under 
Cl. 15 of the Letters Patent from a judg¬ 
ment of Chatterjee, J., in a suit 'for 
recovery of possession of land. The 
Court of first instance dismissed the 
suit. Upon appeal the Subordinate Judge 
reversed that decisiou and on appeal to 
this Court the decree of the Sub>rdinate 
Judge has been confirmed. The defen¬ 
dants contend that the suit should have 
been treated as barred under S. 11 and 
0.^ 23, R. 1, Civil P. C., 1908. To deter, 
mine the validity of this objection, we 
must bear in mind tlie facts of a previous 
litigation between the parties. On 3rd 
January 1902. the present plaintiffs in- 
stibuted a suit against the defendants for 
recovery of possession of what we may 
briefly describe as two parcels of land A 
and B. The plaintiffs then alleged that 
they had been dispossesse l by the defen- 
dants on lab January 1900.. A Commis- 
sioner was appointed to survey the dis¬ 
puted lands. The plaintiffs confined their 
olaim to plot A alone before the Commis- 
sioner and from the report of the Cora- 
missioner it appears that whereas the 
plaintiffs pointed oat parcel A as the dis¬ 
puted land, the defendants pointed out 
parens A and B as the disputed lands. 
The Commissioner further found that the 
defendants were at the time in possession 
of both parcels of land. In the judgment 
of the trial Court in that suit we find a 
statement to the effect that at the time 
of the local investigation by the civil 
Lourt Commissioner, the plaintiffs dig- 
claimed their right to 

a portion of the land on the bank of the 

boundaries 

given iQ the plamt * 


that 18 what we have called B. The Court 
came to the ooDolasion that the suit should 
be decreed in part that is with regard to 
plot A alone, and then proceeded to state 
explicitly that the claim so far as it re¬ 
lates to the remaining portion of the land 
included in the boundaries of the plaint, 


that is what we have called B, be dig. 
missed The defendants appealed and in 
the judgment of the SuK)rdinato Judge 
wo find the statement rofieUed that at 
the time of tlie local in'^uiry by fho 
Commissioner the plaintiffs gave up their 
claim in respect of wliat wo have called 
plot B and confined their claim to the 
portion coloured yellow in the map that 
is what we have called A. The Subor¬ 
dinate Judge reverse! the decree of 
the Court of first instance and dismissed 
the^ suit in its entirety. The plaintiffs 

preferred a second appeal to tliis Court, 

and the result was that the decision of 
the Subordinate Judge was reversed aorl 
that of the Court of first instance re¬ 
stored on 5th Juue I90d. On 30bh Mircli 
1911, tlie plaintiffs commenced the pro- 
sent litigation in respect of plot B, Oh- 
jection was forthwith taken that there 
was a two fold bar to the suit, namely, 
bar of res judicata and bar from with- 
drawal or abandonment of claim without 
leave of the Court. In our opinion there 
is no answer to the ohj-3ctioii. S. 373 of 
the Cole of 1832, which was in force 
when the previous suit was decided and 
has since been reprolucel as 0, 21. R. 1 
of the Code of 1908. provides as follows; 

"If the plaintiff withdra.va from the suit or 
abandons part of his claim witb>iit such permis¬ 
sion, he ehall bo liable fit such co^ts the 
^urt may award and shall be precluded from 
bringing a fresh suit, for the--anai matter or iu 
respect of the same part.'' 

Here the plaintiff undoubtedly alion- 
doued a part of his claim. We are not 
concerned with the reasons which in. 
duced him to adopt this course, nor Joes 
a statement of such reasons appear in tlie 
proceedings of that suit. But we do 
know this that although the parcels A 
and B were included within the boun- 
dariesdescribed in the plaint and although 
the claim for ejectment was put forward 
in respect of both the plots on the allega¬ 
tion that the defendants had dispossessed 
the plaintiffs therefrom before the Com¬ 
missioner and at the trial they relin- 
quished their claim in respect of one of 
these parcels, with the result that the 
suit was dismissed with regard to that 
parcel. In such circumstances, we can¬ 
not appreciate how the plaintiffs can pos¬ 
sibly escape from the bar provided by 
para, 2, S. 373. Reliance however has 
been placed upon the decision of this 
Court in the case of Kamini Kant Rojf 
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V. liavi C!iii--;:rri,ull!/ (l). That 

cuo <'le;irh- «listii),t‘uislnl)le. There A 
institctcil ;i suit to 05(,il)ii^h his right to 
sell a certain proi'eitx in satisfaction of 
a riocrco against />. He withdrew the 
suit without leave obtained to bring a 
fresh suit. .1 suhsetiueotly instituted 
another suit to establish his right to sell 
the sntno i-n-perty in execution of an¬ 
other decree against B. The Court held 
that tho second suit was not barred by 
the provisions of S. 373, as it could not 
bo desined a fresh suit in respect of the 
matter covered by the previous suit. 
Here however the position is entirely 
different. We observe that a comprehen¬ 
sive view has been taken of the scope of 
S. 373 hy the Madras High Court in the 
eases of At'AnUa Meuon v. Achutan Nayar 
(2), Machana Ujkala v. Gorugantulu (3) 
and Sennava Reddiar v. Venkatachala 
Rcdduir (4), where in the determination 
of the question whether the matters in 
controversy in two suits were or were not 
identical, reference was made not merely 
to tho right claimed by the plaintiff but 
also to the right set up by the defendant. 

These cases however must be deemed 
materially qualified, if nob actually over- 
ruled by the Full Bench decision in 
Pandillapalli Singa Reddi v. Ycddula 
SubhO' Reddi (5), which accords with the 


decision in Gopdl OhandTd Bonetjee v. 
PurndChdndrd Bd^ierjee (6), and it is 
not necessary for our present purpose to 
attribute to S. 373 such a wide scope for 
even upon a more limited view, the suit 
is barred by S. 373. We must also hold 
that the suit is barred under the provi- 
Isions of S. 11 of the Code of 1908. The 
plaintiffs put forward a claim to the land 
now in dispute in the earlier litigation; 
that claim was dismissed. It is obviously 
impossible for them to maintain another 
Isuit to enforce the identical claim: the 
Idispossession, which is the cause of ac¬ 
tion in this suit, is in reality the dis¬ 
possession urged in the previous litiga. 
tioD, although the plaintiffs in view of 
ithe possibility of objections under S. 11 
and 0. 23. R. 1, falsely alleged in the 
plaint dispossession at a later date. The 
result is that this appeal is allowel the 
deorpps of thi^ Cou rt as also of the Court 

(1) [18941 ‘21 Cal. 265. ^ 

(2) 11898] 21 Mad. 35. 


(3) 

.4) 

6 ) 


1 


19101 81. 0. 1066. 

1915] 281. C.91. 

1916] 39 Mad. 987:‘=35 1.0.185 


(6) [1900] 4 C. W. N. no. 


of Appeal below set aside and that of the 
Court of first instance restored. The 
suit will stajid dismissed with costs in 
all tho Courts. 

v.b./r.k. Appedl allowed, 
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Mookerjke and Carnduff, JJ. 

Ram Prasad Narayan -Plaintiff—Ap¬ 
pellant. 

V. 

Daud Durzi —Defendant—Respondent. 

Appeal No 2367 of 1909, Decided on 
5th. July 1911, from appellate decree 
against decree of Sub-Judge, Mozufferpur, 
D/- lUh Tune 1909. 

Bengal Tenancy Act (1885), S. 104 (2)— 
Order under S. 104 (2) is reviewable on 
ground of error by Settlement Authorities. 

Proceedings before tbo Revenue Authorities 
under sub-S. (2), S. 104, as it stood before its 
ameodment, were in the nature of a suit and an 
order made therein was in the nature of a decree. 
Consequently, such order is reviewable on the 
ground of error by the Settlement Authorities. 

[P 27 0 2] 

Bahus Umakali Mukerjee and Akshoy 
Kumar Banerjee —for Appellant. 

Sailendra Nath Palit—ior Respon- 
dent. 

Judgment.—This is an appeal on be¬ 
half of the plaintiff in a suit for rent. The 
plaintiff claimed to realise rent at the 
annual rate of Rs. 26-8-9. The defendant 
resisted the,claim on the ground that 
rent was payable by him only at the rate 
of Bs. 22-13-3. Each side produced a 
settlement Khatian in support of his 
claim which bore the same date, namely, 
9th June 1897, The Court was therefore 
called upon to Inquire under what cir¬ 
cumstances the two khatians, apparently 
contradictory, had been made. It trans¬ 
pired that under sub-S. (2), S. lOl, as 
it stood before its amendment in 1898, 
the Record of Rights was finally published 
on 9th January 1897, and that so far as 
the present tenant was concerned, the 
rent was stated to have been settled at 
Es 22.13-3. Immediately after the final 
publication, an application appears to 
have been made on behalf of the landlord 
to the Assistant Settlement Officer to 
correct the entry. The Assistant Settle¬ 
ment Officer suggested a reference to the 
Seltlement Officer and consequently on 
23rd July 1897 an application was made 
for alteration of the record to the latter 
officer. The Settlement Officer called 
for a report, as a result of which the re¬ 
cord was amended, so that the reDi* 
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payable by the defendant was entered as 
Rs. 26-8-0 instead of Es. 22-13-3. The 
proceedings before the Revenue Authorities 
further make it clear that the tenant ap- 
peared and agreed to this alteration. 
The plaintiff now seeks to recover rent at 
the altered rate. The defendant contends 
that the alteration in the Record of 
Rights was ultra vires because the Settle¬ 
ment Authorities had no jurisdiction to 
revise the order previously made. The 
Court of first instance gave effect to the 
contention of the landlord and made a 
decree in this favour. Upon appeal the 
Subordinate Judge has reversed that 
decision. 

On behalf of the landlord, appellant, it 
has been argued that the Revenue Autho¬ 
rities had inherent jurisdiction to recall 
the erroneous order previously made and 
to modify the entry in the Record of 
Rights as published. On behalf of the 
respondent, this oontentiou has been 
sought to be negatived by a reference to 
the case of Shamhhu Cko-ndra v. Purnu 
Chandra (l). It has further been argued 
that the decisions of this Court in the 
cases of Brahmanunda Mahapatra v. 
Arjun Haul (2) and Durga Churn Law v. 
Sateen Mandal (3) indicate that the 
decision of the Settlement Officer was 
in the nature of a decree and conse- 
jquently could be revised only by way of 
appeal. In our opinion the contention of 
the appellant is well founded and must 
prevail. The two cases upon which re¬ 
liance is placed by the respondent, namely, 
Brahmanunda Mahapatra v. Arjun 
Baut (2) and Durga Churn Law v. 
Sateen Mandal (3), show conclusively 
that a decision under sub-S. (2), S. 104 
operates as a decree. It follows conse¬ 
quently that the Settlement Authorities 
have jurisdiction to review the decree on 
the ground that it is erroneous. This 
view is supported by the decision of this 
Court in the case of Achha Mian Chow, 
dhry v. Durga Churn Law (4). It becomes 
uoDecessary therefore to consider the 
wider question whether every Court has 

review an erroneous 
decision, It may be pointed however 
that this view does receive support from 
the observations of their Lordships of the 
Judicial Co mmittee in Syud Tuffazool 

(1> L19081 86 Oal. 176! 

(2) 118781 1 0. L. J. 810. 

(8) [19091 29 Oal. 2r)9. 

( 4 ) [1898] 25 Oal. 116. 
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Hossein Khan v. Bughoonath Pershad 
(5) as also from the decision of this Court 
in Saradhun Mookerjiv v. Chundcr 
Mohun Roij We are not UDinindful 
however that the contrary viow has 
somotitnes been maintained : Bahaji v. 
Babajr (7) and lia mung v. Bahu Kisan- 
sing (8). The decision of the Court of 
appeal in Drew v. Lewis or Willis (9) 
may also possibly support the viow that 
it is competent to a Court to review its 
decision only where tlieie is statutory 
authority in that behalf. 

As we have stated liowevor it is not 
necessary for us to found our decision on 
that ground. We hold here tliat the 
proceeding before the Revenue Authorities 
was in the nature of a suit, that the order 
made by the Settlement Officer was in 
the nature of a decree and that the decree 
was consequently reviewable on the 
ground of error by the Settlement Au¬ 
thorities. In this view, it beconaes un. 
necessary for us to consider in detail 
whether even, if we had been obliged to 
hold that the Settlement Authorities bad 
no jurisdiction to review thoir order, it 
would have been open to the tenant, who 
had consented to the order, to challenge 
it on the ground that it was ultra vires. 
But we may observe that the observa. 
tions of their Lordships of the Judicial 
Committee in Ledgard v. BullilO) might 
possibly present an insuperable bar in 
the way of the respondent. In that case 
their Lordships held that when the Judge 
has no inherent jurisdiction over the 
subject naatfcer of a suit, the parties can- 
not by their mutual consent, convert it 
into a proper judicial process, although 
they may constitute the Judge their 
arbiter and be bound by his decision on 
merits when those are submitted to him. 
In the case before us it has been found 
that the alteration in the record was 
made by the Settlement Authorities 
upon the joint application of the land¬ 
lord and the tenant, and it is clearly not 
open to the tenant to turn round and 
contend that the order was made without 
jurisdiction and is not binding upon him. 
The result therefore is that the decree 
made by the Court of appeal below must 

(5) [1870-72) 14 M. I. A. 4o! 

(6) Marsh. 205. 

(7) [1891] 15 Bom. 650. 

(8) .[1895] 19 Bom. 116 (F. B.), 

(9J [18911 IQ. B.450. 

(10) [1385-86) 9 All. 191=:18 I. A. 184. (P. 0.) 
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: I ■•M'CASiNDrFF, .IT. 
A:mai - i liAiiiill- -Appellant.' 

V. 

1-iA.un i'r.Tkas Niiriun Siiuf.i and 

o!he\s ])i fondants—Pespon fents. 

Api ealXo, 2442 of 1909. Decided on 

5th July J911. apainst aj)| ellatedecree of 

Siih.Ju.lfie, Muzafferpur, D;- 18th August 

•1 Ju!i. 

(a) Landlord and Tenant — Ejeclmenl— 
ui 01 — Suit by landlord to recover posses* 
S5on of land on allegation that they were 
zerail lands—Tenants in occupation of lands 
contending that lands were not zerait but 
part and parcel of raiyali holding-Settle- 
menl khahan going agai.nst landlord-length 
ot lime during which defendants were in 
occupation not considered and suit decreed 
on poun<l that tenants had failed 1 ° esta¬ 
blish tenanc3-FlDinliff held rebutted evi¬ 
dence as to entries-Court held wrong in 
not considering length and character of de- 
renoants possesiion 

IJaintiO. the proprietor of an. estate withio 
which were sitnnU'd ecrUiiu lands in the occupa¬ 
tion of the defeudanls. brought a .-uit to recover 
possession thereof, alleging that tl.fv /oimed his 
zerait lauds. The defendants resisted the claim 
CD the ground that the dispuftd lands were net 
tho zerait lands of the I roprietor, hut were part 

and purcel cf the rai>ati holdii g for which they 
Pti*d rent to Uie JaDdlord. Tbf^tQtries iD tbo 
eettlement khatian. by which the plaintiff was 
uct bound, were against the plaintiff and bo 
failed to prove tb.at tbo lands were zerait as al¬ 
leged by him. The lower appellate Court, with¬ 
out considering ibe question of the length of Iho 
timeduriog wliich.the defendants were in occupa¬ 
tion, held that, although the plaintiff bad failed 
to establish tho specific case alleged by him, be 
should get a decree for ejectment on the ground 
that be was entitled to recover possession as the 
defendants hart failed to discharge the burden 
that lay upon them to establish a tenancy under 
the plaintiff in respect of the disputed lands 
The defendants appealed to the Il.gh Court and 
contended, first, that tiie lower aopellate 
Court had on an erroneous ground considered the 
settlement proceedings to b& a nullitv; 

IfeW: that though the entries in the settle¬ 
ment khatlan afforded prima facie evidence hi 
support of the defendants case, the plaintiff bad 
as be was bound to do, rebutted that evidence. 

It was next urged that tho burden of proof h .d 
been erroneously thrown on the defeudauts- 
UcUl: that the decision of the lower appellate 
Court coula not be supported and the caL must 
be remitted to it for re-decision fP •)-> p n 

the question O 

he defead.nf. peeso^ioQ ought te have been 


bad been in possession for over twelve years and 
bad treated the disputed lands as part of their 
teuaucy, the only remedy of the landlord was- 
by a suit fer assessment of rent, because the 
claim for recovery of actual possc-sion had been 
extinguished by the adverse possession of the de- 
feixlants. [P29C2] 

(b| Landlord and Tenant — Ejectment— 

uit for Dispute as to whether disputed 
lands are within or without boundaries of 

tenancy — Burden of proof is on relative^ 
situation. 

Where the defendants in an action in eject¬ 
ment are tenants of the plaintiff and the only 
dispute js'wbcther the disputed lands are within 
or without the boundaries of that tenancy, the 
burden of proof depends upon the relative situa¬ 
tion of the land in controversy aud the admitted 
lands of the tenancy held bv the defendant. 

[P 29 C 2] 

LaJcshnii Narain Singh —for Appel¬ 
lant. 

Ahshoy Kumjr Banerjee — for Res¬ 
pondents. 


neld'. that the lower appellate P^iipr 
wrong in not considering the en.,h ^ 
racier of the defeudauts’ Vseesst", t if ttey 


Judgment. —This an appeal on behalf 
of the defendants in an action in eject- 
ment. Tho case for the plaintilT-respon- 
dent is that he is the proprietor of the 
estate within which the disputed lands, 
now in occupation of the defendants, are 
situated, that they form zerait lands and 
that consequently he is entitled to recover 
possession theieof from the defendants. 
The defendants resisted the claim mainly 
on the ground that these lands were not 
the zerait lands of the proprietor but 
were part and parcel of the raivati hold- 
ing for which they paid rent to the land¬ 
lord. The Court of first instance dis- 
missed the suit. Upon appeal the Sub¬ 
ordinate Judge has made a decree in 
avour of the plaintiff. He found 
that the settlement khatians. the entries 
wherein are admittedlyagainst tho plain- 

"P™ him, but he 
me held that the plaintiEf has failed 

haflnd The Subordinate Jadge 

tiff I i' ''h°“Sh the plain. 

^ failed to ostablisli the specific 
case alleged by him, he should get a de- 
ciee for ejectment on the ground that as 
liopnetor no is entitled to recover pos¬ 
session, unless the defendants establish 

teir a ieged tenancy. From this poin^ 

0 view, the Subordinate Judge has exa¬ 
mined the evidence on the part of the 

fi! come to the conclusion 

a they have failed to discharge the 
nurden that lay upon them to establish a 
tenancy right under the plaintiff in res* 
Pect of the disputed lands. 
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He had nob however considered the 
<iaesbion of the leogfch of time during 
which the defendants have been in occu¬ 
pation, because, in his opinion, possession 
'even for a considerable length of time 
does nob indicate any tenancy right in 
the land, On the present appeal, tho de¬ 
fendants have contended that the judg¬ 
ment of tho Subordinate Judge is open to 
objection on three grounds, namely, first: 
that he has on an erroneous ground con¬ 
sidered the settlement proceedings to be 
annuity, secondly; that the burden of 
proof has been erroneously thrown upon 
the defendants, and thirdly; that the 
<IU03tion of possession ought to have been 
tried. There is no substance in the first 
of these contentions but the second and 
third grounds must prevail. In so far 
as the first ground is concerned, there can 
be no room for dispute that the settle- 
ment records afford prima facie evidence in 
support of the case alleged by the defen. 
dants. The plaintiff is bound to rebut that 
evidence: and although the conclusions of 
the Subordinate Judge upon this part of 
the case are not very accurately expressed 
it 18 plain that he has found in substance 
that the plaintiff has rebutted that evi- 
dence. He has pointed out that there 
was no trial of the objection taken by the 
Iwdlord; under a misapprehension the 
objection^ was treated by the Revenue 
Authorities as falling under a clause 
within which it could not be included; 
in other words, the Settlement Autho¬ 
rities treated the case as if it raised a 
question of the nature and amount of 
rent payable and did not involve any 
question of the status of the tenants and 
^6 true character of the land in dispute. 
There was therefore in substance no deci¬ 
sion of the objections taken by the land¬ 
lord; and the rejection of his objections 
by the Revenue Authorities was thus 
obviously erroneous. Under these circnm- 
stances the Subordinate Judge has cor¬ 
rectly held that the evidence furnished 

by thffReoord of Rights has been amply 
rebutted. 

In so far as the second objection is 
oono 0 rn 0 d,iti 8 ol 6 ar that the judgment 
of the Subordinate Judge cannot be sup. 
ported. He has held upon the authority 
of the decision in NarsinQ Narain Singh 
V. Dharam Tkakur (l), that the onus is 
upon the defendants to establish'the ten. 
«gov alleged bv them. The oatM 

(1) 1.1906] 9 0. W. N. Hi. ---- 


upon however is clearly distinguishable. 
In that case the larHord '•nod to recover 
possession of land. Tho defendant con¬ 
tended that li 0 held a tenancy right in 
tho disputed property. The burden there¬ 
fore was rightly cast upon him to esta¬ 
blish tho tenancy as alleged by him. In 
the case before us the defendants are 
tenants of the plaintiff. Tho only dis- 
pute is whether the lands now in centro- 
versy are included within the boundaries 
of that tenancy or lie outside them. Tho 
plaintiff reliesuponthodecision \nNavda 
Lai Gosu'ami v. JajueKwar IJnldar (2) 
in support of the proposition that the onus 
is upon ths tenants to establish the ten¬ 
ancy, while the defendants rely upon 
Bajendro Kumar Bose v. MohimChaji. 
dra Ghose in support of the view 
that the burden lies upon the plaintilf to 
show that the lands of which he seeks to 
recover possession are outside the tenancy 
held by the defendants. It may seem 
diOicult at fii'st signt to reconcile these 
two decisions. But the true rule is that 
laid down by Baneriee, J.. iaSheodeni 
Raiv Chowdhury Chatoorhuj Roy (4). 
where that learned Judge pointed out 
that the burden of proof in a case of 
this description must depend upon tho 
lelative situation of the land in contro¬ 
versy and the admitted land of the ten¬ 
ancy held by the defendant. The Sub- 
ordinate Judge has not examined the case 
from this point of view. The matter^ 
therefore must be reconsidered. 

Id 80 far as the third ground urged by 
the appellant is concerned, it is clearly 
well founded and must prevail. The Sub¬ 
ordinate Judge has not considered the 
length of time during which the defen¬ 
dants have been in occupation of this 
land. If they have been in possession 
for over 12 years and have treated this 
land as part their tenancy, the only 
remedy of the landlord is by a suit for 
assessment of rent, because the claim for 
recovery of actual possession has been 
extinguished by the adverse possession of 
the defendants: Ishan Chandra Milter 
V. Raja Ramranjan ChakrabuUy (5). 
The length and character of the posses. 
sioQ of the defendants are from this point 
of view very important elements for con¬ 
sideration. The result is that this ap. 


(21 

1 1 

L19021 6 0. W. N. 108. 

1 

3] 

1 1 

[18991 8 0. W. N. 763. 

1 

4 

1 1 

[1910] 8 I. 0. 786. 

1 

6 

1 1 

[1906] 2 0. h. J. 125. 




prifil tmst I'M ;i!!ovve(l. fhef]ecr(?o of the 

set asi.]G an-1 the case 

lei. a!,.i .•! to !i;„i j,, 

t'Ac I.y ilecidci]. As the 

f.iiie ;tMi iu)j)ortaac0 of tliese 

.10 appear to have been 
ar-l i-/:;"-;.-! ;n ei.'her of the Courts below 
the Sut :.:.ate Jadf «6 will be at liberty 
tn t( .e.i.i lirional evi.lence; such evidence 
tiia\ he [:.ken either by him or under his 
dircdion by the Court of first instance. 

ihe costs of this appeal will abide the 
result. 

V.II./r.K. Case remanded, 
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Mookkrjee and Beachcroft. JJ. 
^ukra] i^oy—Plaintilf—Appellant. 

V. 

Lai Bahadur Gope-Defendant-Res- 

poDdenfc. 

Appeals Nos. 2-500 and 28:17 of 1919 
Deeded on Kith July 1912, from appel-’ 
la 0 decrees of Diet. Judge, Bhagalpur, 
B/- 10th July 1909. 

(a) Bengal Tenancy Act (1885).S.105— 

Enhancement of rent claimed on ground of 

M^i,**T**/ j crops-Cate 

should be decided under S J05 

A laDdiord who claims enhancement of rent 
f in the average local prj« 

of staple food creps during the currency onhe 
existing rent^ should have his ca?(? decided b 7 

s\oT?nTV " proceeding under 

suit. ’ ''^P*^*^** 

fb) Bengal Tenancy Ad (1885|,^S^°52— 
gJanteT area can be 

A landlord may be entitled to additional rent 
under S 52 even though he is unable to estab- 
iisn tbat the previous measurement was 
accurate and reliable, where it appears that the 
inaccuracy m the previous measurement was iu 
favour of the landlord and the tenarrt is found 
to be in possession of more laud than was found 
in the previous measurement. [p 30 c 2 ] 

Umakali Mukherjee and Ehetra Mohan 
Sen—for Appellant. 

Judgment— This is aft appeal on 
behalf of the landlord in a proceedin'* 
under S lOo. Ben. Ten. Act. for settle! 
ment of fair and equitable rent in respect 
of the land held by the tenants res'^ 
deots The claim was allcTcd impart' 
by the settlement officer. But unon 
appeal that decision has been ! 

by the Special Judge. The 
assails the decree of the Sneoml T 
substantially on two grounds 

lit. S. ao. Cl. (h), Btdnat?^ 


Roy V. Lal Bahadur 
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rise in the average local price of staple, 
food crops during the currency of the 
existing rent, ha should not have been 
dtiyen to a separata suit; and secondly 
that adcitional rent for excess lands 
Should have been allowed under S. 52, 
Ben. Ten. Acs, notwithstanding the 
finding that the previous measurement 
made by the landlord in 1900 was not 
trustworthy. In our opinion both these 
contentions must prevail. In respect of 
the first contention, it is difficult to see 
upon what ground the landlord has been 
referred to a fresh litigation. S. 105 
entitles the landlord to apply for assess¬ 
ment of a fair and equitable rent in 
respect of the lands held by the tenants. 
&ub b. 4, provides that in settling 
rents under the section the revenue 
Officer shall presume. untiUhe contrary 
fs proved, that the existing rent is fair 
and equitable and shall have regard to 
Clio rules laid down in the Act. for the 
guidance of the civil Court in increasing 
or relucing rents, as the case may be. 
One of the rules laid down in the Bengal 
Tenancy Act, for enhancement of rent 
IS to be found in S. 31-B read with S. 30. 
Cl. (b). Consequently this matter must 
be determined by the Special Judge. 

In 80 far as the second ground is 
concerned no doubt under S. 52, it is not 
disputed that the landlord has to estab¬ 
lish that there is excess land in respect 
of which he is entitled to claim addi- 
tional rent. The landlord must prove 
that the tenant is. at the time of the 
claim in cccupation of more land than 
that for which he has hitherto paid 
rent. He has therefore to establish the 
quantity of land in the occupation of the 
tenant at the time of the claim and the 
quau i y ID his possession previously, 
ibis presumes no doubt that the present 
9 '^€II as the previous measuremeot is 
accurate and reliable. It is eoneeivabla 
owever as is illustrated by the present 
case that the landlord may be entitled 
to addditional rent even though ha is 
uoable to establish that the previous 
measurement is accurate and reliable. 

before us, the measurement 
011900 was made by what is called the 
Kamarhand system. The settlement 
0 cer has explained what is meant by 
the system of measurement. A russi is 
used for measurement and is 20 cottaba 
in length. Each cottah is equal to 5J 
cubits but one cottah at each end of the 
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russi is twisted round a man’s waist, and 
measurement is made only by IScottahs, 
which actually makes. 1 bigha equal to 
16 oottahs 4 dhurs. This obviously is 
bene6cial to the landlord. He measures 
with a russi which is ostensibly 20 cubits 
in length; but the one actually employed 
is only 18 oottahs in length. Under this 
system it would not be difficult to convert 
the area as determined into the area 
according to the standard method of 
measurement. But the SpecialJudge has 
pointed out that an inaccuracy is intro, 
duced by the reason of the practice 
followed in carrying out the measure* 
ment, which is thus described by him: 

“Id writiog down the measurements the 
number of the lugga reached is written; that is 
what is'tno luggas ^ the ground is written 
three, wbat is tbreeis written four and so on. 
Lengths and breadths measured on this system 
are mulliplipd together in calculating areas 
and the result obtained reduced to bigbas and 
cottas by the ordinary calculation, namely 
20 dhurs is taken as equivalent to one cottah 
and 20 cottabs as equivalent to one bigha.” 

It is obvious that this practice intro- 
duces an indeterminate error. The extent 
of the error depends not upon the area of 
the plot mentioned, but upon the lengths 
of its sides. Let us take a concrete 
instance. If a held really measured 3 
by 4, according to this system, it is 
taken to be 4 by 5; that is, whab is 12 
becomes according to this system 20. 
On the other hand a field which is 19 
by 20, becomes 20 by 21; while another 
field 38 by 10 that is of equal area, 
becomes 39 by 11; in other words 380 
becomes 420 in the one case, but 429 in 
the other. It is thus obvious that the 
extent of the error is nob proportionate 
to the size of the field, and that even in 
the case of several fields of equal area, 
the extent of the error may widely differ; 
for instance the error in the case of a 
field 60 by 7 is very different from the 
error in the case of a field 21 by 20. 
although the areas of the two fields are 
identical. Oonsequently if merely the 
area of the field as determined according 
to this inaccurate method is known, we 
have not sufficient data to determine the 
correct area. The error it will be ob- 
served is for the benefit of the landlord. 
Frima facie therefore the landlord ie not 
entitled to rely upon this measurement 
to show that the tenant is in oconpation 
of more lands than that for which he 
has been paying rent. Bub the learned 


vakil for the landlord appellant has 
pointed out that he is entitled to excess 
rent in respect of the difference bobweeo 
the area as indicated in the tneasureinenb 
of 1900 and the area as accurately detor- 
mined on tl'O present mtasuremenb. 
This is obviously sound. 

The error in 19u0, as we have already 
explained, has been for the benefit of the 
landlord. Consequently ‘if we take the 
difference between the two figures just 
mentioned, tlie advantage will be on the 
side of the tenant, as he will be assessed 
with additional rent, on the principle 
mentioned in sut-S. 5, S. 52, only in 
respect of the excess quantity so deter¬ 
mined. Let us take a concrete illustra¬ 
tion again: the tenant who really held 
12 bighas (4 by 3) in 1900, was shown 
in the measurement papers as in posses¬ 
sion of 20 bighas (5 by 4); if ho is now in 
occupation of 25 bighas, he will be liable 
for additional rent in respect of 5 bighas; 
he cinnot very well altogether escape 
payment of additional rent, merely 
because the measurement of 1900 was 
inaccurate in favour of the landlord. 
Consequently the claim under S. 52, 
Ben. Ten. Act, ought not to have been 
entirely negatived. The result is that 
this appeal is allowed, the decree of the 
Special Judge set aside and the case 
remanded to him in order that these two 
points may be reconsidered. There will 
be DO order as to the costs of this 
appeal. It is conceded that this judg¬ 
ment will govern the other appeal. 
Second Appeal No. 2837 of 1909, in 
which a similar order will be drawn up. 

v.B./r.k. Case remanded. 
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Richardson and Beachcroft, JJ. 

Sonaulla Sarkar —Defendant—Appel¬ 
lant. 

V. 

Tula Bibi —Plaintiff—Respondent. 

Appeal No. 115 of 1916, Decided on 
5th February 1918, from appellate de¬ 
cree of Sub Jodge, Rajshahi D/- 28th 
February 1916. 

(a) Maiiomedan Law—Mother appointed 
certificated guardian — Marriage of minor 
effected by uncle cannot be questioned — 
Specific Relief Act (1877), S 42. 

Under the Mabomedan law the mother even . 
when appointed certi Heated guardian of the per¬ 
son and property of her minor daughter baa no 
legal character within the meaning of S. 42, 
Speoiflo Belief Act, entitling her to a declaiatioa 
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iliiit tlio tn-irri'L:.- ' f her '.himbtir v. ith a corfcaia 
pi’r.-.11 ■i ‘ iioi 1!iiclc ij not viii.) 

1*3-2 Cl] 

ib; Specific Rolu f/Srt (1'^V7 I, Ss. 42 and 
43—Suit (nr dftf n that marriage of 
Mah')in(,-(Uin minor jprl >$ invalid is not 
maint^iinabb'. 

- 1 1 II' ■' I iT .i-cr cxcrci.sa cf judicial 
diT''t. : . : .nv declar.di u iiiidpr S. 42 

III -i 'Hit tin' i.uari.lian of a Maliomcd.in 
I'l'i’'! i"'’-t (ji'c-l irition that her marriage 
v.itii a .•-tt iiii pors'ii invalid wlieii the minor 
is ii'-'t a j aity li tlio suit iiiasmucli as under 
S 'i'i of the Act, the decree would not be bind- 
in? iipTii the miii'vr. [p 32 C 2 ] 

Dhii'eU'lra, XiitJi Bogchi for Jlrojcndrci 
Nath Chntlerjee —for Aitpollanb. 

Krishna Ko7nal Mattra —for Respon¬ 
dent. 

Richardson, J.—The plaintilT in this 
suit is the mother and certificated guardian 
of a minor Mahontedan girl. Defendant 1, 
the appellant before as is the uncle 
of the girl, lloi.s said to be the step- 
brother cf defendant 2, who is the father 
of tlie minor defendant 3 Baharulla Mun- 
dal. The suit was brought for a de- 
claratiou that a ceremony purporting 
to be a ceremony of marriage bet- 
ween the plaintiff’s daughter and defen- 
dant d was not duly performed and was 
invalid. The Courts below have con. 
curred in making the declaration sought 
and this appeal is preferred by defen¬ 
dant 1. The question whether the rites 
required hy the Mahomedan law were 
duly performed turns on matters of fact 
and if the decrees of the Courts below 
were not otherwise open to objection 
their finding on that question would be 
binding on us. On behalf of defendant 1 
however it has been contended through, 
out that the suit is not maintainable by 
the plaintitl on the ground that she has 
no right or authority to intervene in 
matters relating to the marriage of her 
daughter. It is said that when as here 
the uncle is the nearest male agnate he 
is the guardian for marriage of his* minor 
niece and is in a position to ‘compel her 
marriage to a bridegroom of his own 
selection subject to the girl's right on 
attaining puberty to refuse her consent to 
the marriage and to take proper steps 
to have it cancelled. In the Courts be- 
low it seems to have been lield (without 
reference to the rights of the uncle) that 
the mother as the appointed guardian of 
the person aud property of -her minor 
daughter has a legal character within the 
meaning of S. 42. Specific Relief Act. 
entitling her to the declaration which 
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she seeks. The daughter's marriage or 
alleged marriage is apparently regarded 
as An invasion of the mother’s rights 
as guardian which it is said are 
affected.” This view of the case can- 
not be supported. Clearly the legal 
character or status involved is the status 
of the two persons said to have been 
married and the true objection to the 
suit is that the plaintiff’s daughter is no 
party to it. She is it would seem treated 
as a chattel while her elders are disput¬ 
ing about her disposal in marriage either 
because there are money considerations 
involved or because they are quarrelliug 
about other matters. As the suit is 

framed in any view of the rights of the 

uncle it would not be a proper exercise 
of judicial discretion ^.0 make any de¬ 
claration under S. 42, Specific Relief Act, 
inasmuch as under S. ii the decree 
would not be binding on the daughter. 

It is unnecessary therefore to deter, 
mine the relative rights of the mother 
and uncle in the present connexion or to 
deal with the further question whether 
under any or under what circumstances 
it would be open to a mother either as 
the natural guardian or as the appointed 
guardian of her daughter with a view to 
the protection of her daughter’s iuterests 
to bring all necessary parties before the 
Court and to seek a judicial pronounce¬ 
ment as to the validity of a form of mar- 
riage to which that daughter had been 
subjected. Hour decision in the present 
case should leave the mother in any 

doubt as to her duty it will be open to 
her by application to ask for the advice 
of the District Judge. The appeal sue- 
ceeds on the ground indicated. The 

judgments and decrees of the Courts be. 

low are set aside and the suit dismissed. 

In the circunastances we make no order 

as to costs. 

Beachcroft, J,—I agree. 

V.B./r.k. Appeal allowed. 
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Mookebjee and Holmwuod, JJ. 

Khedon Lai and Plaintiffs— 

Appellants. 

V. 

Bajendra Narain Singh —Defendant 
^Respondent. 

Appeal No. 1186 of 1908, Decided on 
5th August 1912. against Appellate de¬ 
cree of Dist. Judge, Bhagalpur, D/- 23rd 
lilaroh 1908. 
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Limitation Act (1908), Art. 142—Suit for 
declaration of title and possession—Allega* 
tion of possession and dispossession—Burden 
is on plaintiff—Nature of proof of possession 
depends on nature of case. 

Where in a suit for declaration of title to laud 
and for recovery of its possession, the plaiutid 
alleges his prior possession and subsequent dis¬ 
possession by the defendant, the burden is pri¬ 
marily upon the plaintiS to show possession and 
dispossession within 12 years of the institution 
of the suit, but the nature of the proof of posses¬ 
sion must depend upon the nature of the case. If 
the land was wholly or partially subject to in¬ 
undation, the plaintiff must be deemed to have 
been iu possession of the submerged land duriug 
the period it was covered by water, no matter 
who was iu possession at the date of the sub¬ 
mergence. LP 33 0 2] 

Rash Behary Ghose, Umakali Mukerjee 
and Gurudas Singh —for Appellants. 

Dioarka Nath Chuckerbutty and Biraj 
Mohan Majumdar—tor Respondent. 

Judgment, —This is an appeal on 
bebelf of the plaintiffs in a suit for 
declaration of title to immovable pro¬ 
perty and for recovery of possession 
thereof with mesne profits. The pro- 
perty in dispute covers an area of 247 
bigbas, claimed by the plaintiffs as part 
of their Mouza Judia, and by the defen¬ 
dants as part of their village Koriaputti. 
The Subordinate Judge found upon the 
question of title that approximately one 
half of the disputed area fell withiu the 
estate of the plaintiffs. With reference 
to the question of limitation, he found 
that as the land was subject to inunda- 
tion by the water of the river Kosi from 
time to time, tlie burden was upon the 
defendants to establish that the title of 
the plaintiffs had been extinguished bv 
adverse possession on their part. Upon 
the evidence, he held that the defendants 
had failed to establish sucli adverse pos- 
session for the statutory period; and in 
this view, decreed the suit in part. Both 
the parties were dissatisfied with this 
deoision and appealed to the District 
Judge. Upon the appeal of the defen¬ 
dants the District Judge held that the 
burden was upon tha plaintiffs to esta. 
blish that they were in possession and 
were subsequently dispossessed.as alleged 
by them, within 12 years before the com- 
mencement of the suit. He found that 
the plaintiffs had failed to discharge the 
burden that lay upon them and in this 
view dismissed the suit. On the present 
appeal by the plaintiffs, it has been oon- 
tended that the decision of the District 
Judge upon the question of limitation 
1918 0/5 i 6 
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cannot he supported. In oiir opinion 
there is uo answer to this argument. 

0 shall for the purposes of this ap. 
peal assume that the plaintill's are pro¬ 
prietors of the disputed land as alleged 
by them. It may he conceded that when 
they alleged tlioir prior possession ami 
subseiuent dispossession by the defen- 
dants, the burden is primarily upon them 
to establish, as laid down by their fjord' 
ships of the .Tudicial Committee in 
Mohima Cliundi’r Mozonm-hir 
Chunder Neoyhi (l). that they were in 
possession within the statutory period. 
But in tha determination of this qiicsti.-n 
of possession, the nature of the land musn 
be first considered. If, as the Subordinatf: 
Judge found, the land was wholly oi 
partially subject to inundation by tlu 
water of the river Kosi, the plaintiff? 
must be deemed to have been in posses¬ 
sion of the submerged portion during the 
period that such tract was covered by 
water, no matter who was in possession 
at the date of the submergence: Secy, of 
State V. Erishrtnmoni Gvpta (2), Tn 
our opinion, the judgments of both the 
Courts below are open to criticism on the 
ground that neithor of the learned Judges 
ascertained the precise tract of land to 
which the principle of submergence ap¬ 
plies; nor did they find, at what period, 
the water receded and the land ro-ap- 
peared before the suit. It is conceivable 
that part of the land was reclaimed more 
than 12 years before the commencement 
of the suit; in respect of such portion, 
the plaintiffs may be rightly called upon 
to prove their possession within 12 years. 
But in respect of some portion, at any 
rate, of the disputed land, it is clear 
from the evidence of the defendants 
themselves that the area has bean waste 
or submerged or unfit for cultivation in 
quite recent periods. In respect of such 
land the principle laid down by their 
Lordships of the Judicial Committee in 
the cases of Rajkumar Roy v. Gobind 
Chunder Roy (3) and Radha Gobind Roy 
V. Inglis (4) clearly applies. As was 
pointed out by Wilsou, J. in the cases 
of Mono Mohun Ghose v. Motliura 
Mohtin Roy (5) and Mahomed Ali Khan 
V. Khaja Abdul Gtinny, (6) although, as 

(1) [1889] 16 Ual. 473=16 I. A. 23. (P. C ). ' 

(2) ri9023 29 Cal. 518=29 I. A. 104. 

(3) [1832] 19 Cal. 660=19 I. A. 140 (P. C.). 

(4) [1881] 7 C. L. R. 364 (P. C.). 

(5) [1881] 7 Cal. 225. 

(6) [1888] 9 Cal. 744. 
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a tenoral rule, where the plaintiff claims 
lan l from whicli he alleges he has been 
(li'^possessoil. the burden is upon him to 
show possession ami dispossession within 
12 years, the nature of the proof of pos. 
session must detiend upon the nature of 
the ca^o. The District Judge in the Court 
bolow appears to have lest sight of this 
aspect of tliecasoaud has held, errone- 
oiisly is WQ think, that the burden lies 

upon tho plaintiffs to establish their pos- 
se^siou unless they can prove that the 
whole of the land was entirely waste, 
lie does not appear to have realised that 
the question of possession requires exa- 
mination from different standpoints in 
view of tho present or past condition of 
different portions of the disputed land 
The result is that this appeal is al- 
lowed, the fjfccree of the District Judge 
set aside and tho case remanded to him 
for reconsideration. We uotice from the 
judgment of tho District Judge that ho 
was not satislied with the manner in 
which the property had been surveyed in 
the Court of first instance. We further 
observe that the original survey maps 
were not produced. The District Judge 
will therefore consider whether it would 
Dot be desirable to have the lands ac- 

ourately surveyed by a professional sur 
veyor with reference to the original sur 
vey maps, and give direction accordingly 

It 19 obviously desirable in a case of this 

description that the question of title 
should he satisfactorily decided in the 
first instance before the question of limi- 
tation is considered. The costs of this 
appeal will abide the result. 
v.B./p.k, Ap 2 }eal decreed. 
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Mookerjee and Beachcroft, JJ, 
Bamoarilal Stnfffi— Plaintiff— Appel- 
lant. 

V. 

Dwarkanath Missir and of/iers—De¬ 
fendants—Respondents. 

Appeal No. 2318 of 1909. Decided on 
13th August 1912. from appellate decree 
of Dist. Judge, Manbhum, D/. 20th 
August 1909. 

-H Landlord *nd Tenant - Permanent 

Tenancy-Presumption-Tenancy of un- 
kiiown origin held to be permanent from its 

inception-inference to be drawn was one of 
law from * 

In unuciioQ inejectmeot defendant 1 who 
elaimed the property a. purebaeor of tbe’rieh? 
title and interest of the other defrndantg who 
had been m possession of the disputed property 


by right of inheritance from their father pro¬ 
duced a certified copy of a dir-mokarari, purport¬ 
ing to have been execu-ed in 18-30 and containine 
areclal of the esis eace of the tenancy and a 
certified copy of a mortgage bond of 1861, in 
which the factnmof the permaDcnt characlerof 
the tenancy was acknowledged bv the grantor of 
tbe mortgage and also other proofsshowinc that 
the tenancy which had descended from father to 

son for three genaratious was effectively trans¬ 
ferred from time to time and was held at a 
uniform rate for at least eighty years before the 
institution of the suit: 

//WJ;fl) that from these circumstances the 

Court could legitimately infer that the tenancy 
which was of unknown origin was in its incep¬ 
tion of a permanent ebarae'er, (-2) that the in- 
erenco to be drawn was one of law from facte 
found or admitted. 13 I. C. 606, Bel on. 

(b) Evidence Act (1872), S. Soiorigfnll 
not in existence—Presumption iincer S 90 

can be raised from certified copy. 

Where a dar-mokarrari lease granted in 1830 
was not m existence and there was no proof of 
Its execution and a certified copy of the docu¬ 
ment obtained in 1861, and since then produced 
u Court on several eccasious Was received at the 
trial in evidence: 

//t’W: that the certified copy was admissible 
in evidonco though there was no proof of the 
execution of the original document which had 

oeen lost. 34 Cxi. 1050 {B. G.\Foil. 

/ , D . . tP 37 C1] 

( 5 ) Practice-Admissibility-Omission to 

object does not make inadmissible document 
aomissible. 

The emission to take objecticn to the admis- 
smn of a document which is absolutely inadmis¬ 
sible does net make it admissible in law. 

/AIR IT * [P 37 023 

(d)Berigal Tenancy Act (1885). S. 18-A- 

Landlord not party to documenl-Document 
can be used to show assertion by tenant of 
Character of tenancy. 

Section IS^A, Ben. Ten. Act do's not prevent 
the use of a document, to which the landlord is 

by the tenant at the time that the tenancy was 
of a particular dejcription. [p gg (j 3 ] 

S. 18-Admi.iion 

bind; a pf P«rson as to property IS Dot 
binding on minor. ^ 

Admissions made by tbe guardian of the person 

Utw property rights of tbe 

IdmLi cn the infant, but foch 

n receivable in evidence for 

other Purposes. .-p 07 n il 

(D Evidence Act (1872), S. I 8 -AdmLon 

our o^ Wards is not admissible on in* 
lant proprietor. 

tb^°f?m“‘^*u° Court of Wards made at 

the time wbeu the estate was in charge of the 
Court cannot bind or prejudice the infant pro- 

n, [P37C3] 

Hash Behary Ghose, Bepin Bahari 

(jhose, Lalit Mohan Ghose and Kamna- 
moy Ghose /or Appellant. 

Umakali Mukerjee, Biraj Mohan 
Alajtimdar and Indu BhusanRoy—iot 

Kespondents. 
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Judgment. —This is an appeal on 
behalf of the plaintiff in an action in 
ejectment. Defendant 1 claims as pur¬ 
chaser of the right, title and interest of 
the other defendants, who were in pos. 
session of the disputed property by light 
of inheritance from their father. The 
original grant was in favour of the grand¬ 
father of these defendants and the ques¬ 
tion in controversy between the parties 
18 whether the- tenancy was permanent 
and transferable. The District Judge, in 
concurrence with the Court ofGrstin. 
stance, has found upon tliis question 
against the plaintiff. This decision has 
been challenged in this Court on the 
ground that it is based on evidence not 
admissible in law. 

The first document to which exception 
has been taken is a dar-rnukarari lease 
granted on 20th February I3b0 by 
Kanohan Singh, the first tenant. The 
original of this document is not in exis¬ 
tence and a copy has been produced 
which was taken in 1861 and since then 
has been produced in Court on several 
occasions. It has been contended that as 
thereis no proof of execution of the original 
the copy cannot bo received in evidence 
under S. 90, Evidence Act. In support of 
this proposition reliance has been jdaced 
principally upon the terms of S. 90 and 
It has beau argued with considerable 
force that by no stretch of language can 
It be said that in the case before us the 
presumption mentionei in S. 90 is appli. 
cable to the copy produced. S. 90 pro- 
vides that where any document purport- 
ing ot proved to be thirty years old is 
produced from any custody which the 
^ourt ID the particular case considers 
proper the Court may presume that the 
signature and every other part of such 
dooumeot which purports to be in the 
handwriting of any particular person 
lam that persons handwriting, and in 
fcaJ “ document executed or attes- 
bv ®»®°«ted or attested 

aLed been 

Suofc on “O^t^^iplates the 

Umt nn dooumeot. and 

^at only upon such production can the 

Uurt presume that the aignature and 

every other part of the document which 

purports to be in the handwritiog of aoy 

particular person was in that person’s 

bwdwrmng. This view it has not been 

disputed, may lead to hardship where the 
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original of an ancient document has been 
lost (though a cerbiGel copy is in exis¬ 
tence) and no witness is available who 
can speak to its actual execution l)y way 
of analogy it has been mentiooed that a 
similar hardship arises in cases wlioro an 
unstampei original has been lost and a 
certified copy cannot be received iu ovi. 
dence even upon payment of penalty 
Mo^rine Invest ment Co. v. llavisidr ll) 
and Kopasan v. Shamu (2) which is in 
conflict with Unran ChinuJer v. liti^sick 
Chunder (3). We do not think anvqiieg. 
tion of hardship really arises for con¬ 
sideration; what we have to determine 
is whether the interpretation of S. 90, 
suggested by the appoliaub is justified by 
its language; that we think must be con- 
ceded in his favour. 

Bub it is admitted that a different 
construction was placed upon S. 90 by 
Wilson J., in the case of Khetter Chunder 
Mookerjee v. Khetter Paul Sreeterii'no 
(4). which was accepted as good law 
though with some hesitation by Sir 
Arthur Strachey in the case of Ishri 
Prasad Singh v. Lalli Jas Kunwar (5) 
The observations in Vasudeo v. Uhau (6) 
possibly tend iu the same direction while 
the observations in Appalhura Paltar v. 
Gopala Pamkkar (7) support the contrary 
view. Id view of this divergence of 
judicial opinion it would have hoeo our 
duty to construe the terras of S. 90, Evi¬ 
dence Act but whatever our opinion might 
have been if the matter were res integra 
we are bound by the decision of tlieir 
Lordships of the Judicial Committee 
in the case of Shnhzadi Begara v. Secy, 
of State {a) which we think conciudes 
the point against the appellant. As 
it has been contended however that the 
point which now requires consideration 
was nob decided by their Lordships we 
must examine the circumstances cf that 
case. In that case reliance was placed 
upon a deed of exchange, the original of 
which had been lost. A certified copy, 
obtained in 18cl, was produced at the 

trial. Thegonuioenessofthiscertified copy 

was questioned. The District Judge found 
that the certified copy was genuine and 

fU [1<572] 5 K. L. G24. 

(2) [lfi8l]7ara(].440. 

(3) [1873] 20 W R G3. 

(4) [18-0] S Cal. 886. 

(6i [UrO] 22 All. 274, 

(fi) |1'971 21 Rr.m.628. 

(7/ [19021 28 Mid. G74. 

(8) LIS07] 84 Cal. 1059=34 I. A. 194 (p Q ) 
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ti i’.:' - 0 I fnrL'or\' nvl f.'--' Ificiinienfc was 
con>e iiif’rtlv }•»'•■ inoi. When theinattor 
I t'foi'e th'’-111 liai.i! Crniinittee rp- 
liri 1 \'.'a= j'l '':c l fill tiahalf of tlie appel- 
] i’' no'll thp rf'i'.iriel copy an'l ifc was 
ai' MO I tlial Iho cortitieil copy was not 
a I'.r-u'v hocaupo it l)ore tlifi same stamp 
an i v.' itor marts as othei' contemporary 
rIo.;iimonts arlmittedlv genuine and pro- 
flncoO in a previous litigation between 
the pai'fcics. The respondents contended 
that tlie certifiel copy was a forgery and 
also ardiied that the certified copy even 
if genuine was not admissible. On be¬ 
half of the appellant in reply reference 
was made to the decision in Khetter 
Chunder MnnJ:erjee v, Khetter Paul 
Srcetrrulno (4) and it was contended that 
the certified copy was admissible without 
proof of execution of the original. Lord 
Collins in the course of his judgment 
first observed with regard to the deed of 
exchange that the certified copy was pro¬ 
duced from the custody of Shahzadi 
Begum and was found to be written on 
paper bearing the same stamp and water 
marks as other documents on the record 
of that litigation he then proceeded to 
state that their Lordships agreed with 
the District .Tndge that it was admissible 
in evidence and for the reasons given by 
him adopted his conclusions as to its 

genuineness. 

The learned vakil for the appellant 
has contended that the only question be¬ 
fore the Judicial Committee was whether 
or not the certified cony was genuine and 
that tlieir Lordships did not decide whe. 
ther the certified copy if genuine could 
be received in evidence because the par. 
ties at the original trial had contended 
that there was a genuine original which 
had been lost and the only question thus 
was whether what was produced as a 
certified copy was genuine cr not. In 
our opinion it is clear from the report of 
the arguments before the Judicial Com- 
mittee that the question of the admissi. 
bility of the certified copy was expressly 
raised before their Lordships and was 
treated by them as really not open to 
serious argument. Buteven if it be held 
that their Tjordships assumed the docu. 
ment to be admissible because it was 
conceded that there was a genuine ori. 
ginal the case before us is not distingui¬ 
shable from the one before the Judicial 
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Committee because the judgment of the 
District Judge shews that even accord¬ 
ing to the plaintiff there was a genuine 
original lease. Reference was made on 
behalf of the appellant to the decision of 
the House of Lords in Padirick v. Wit. 
tcomh (9) to show that the certified copy 
w’ould not be admissible according to the 
rules of evidence recognized in English 
law; that decision however is clearly 
distinguishable and is of no assistance to 
the appellant. On the other hand the 
observations in Bullen v. Michel (10) 
undoubtedly support the view taken by 
their Lordships of the Judicial Com- 
mittee (see also \\igmore on Evidence 
Vol. 3. S. 214S). It is not necessary 
however to place reliance upon the rule 
of English law on the subject; the ques¬ 
tion before us must be determined with 
reference to the statutory provisions con¬ 
tained in S. 90, Evidence Act; and in 
view of the decision of their Lordships 
of the Judicial Committee in Shahzadi 
Begum v. Secy, of State (8), we must 
hold that the certified copy was properly 
received in evidence. 

A second objection has been taken to 
the admissibility of this document. Our 
attention has been invited to S. IB-A. 
Ben. Ten. Act, which was introduced by 
S. 8, Act 1 of 1907 (B. C.). That section 
provides that nothing contained in any 
instrument of transfer to which the 
landlord is not a party shall he evidence 
against the landlord of the permanence 
amount or fixity of rent area, transfer- 
ability or any incident of any tenure or 
holding referred to in such instrument. 
In our opinion this section is of no assis¬ 
tance to the appellant, If it be assumed 
that the section is applicable it merely 
lays down that nothing contained in the 
instrument to which exception is taken 
can be used as evidence as against the 
landlord of the permanence of the tenure 
mentioned in such instrument, This does 
not prevent the use of the document for; 
an entirely different purpose, namely.! 
to show that there was an assertion! 
by the tenure holder at the time that, 

^ y was of a particular descrip-j 
tion. Ex. 0 (the Jar mukarrari patta) 
must therefore be treated as admissible 
in evidence. The second document to 
which exception has been taken is a usu¬ 
fructuary mortgage-bond executed by 

(9) [1863] 4 H. L. C. 425. 

(10) L1816] 4 Dow, 297. 
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’Durbari Singh, the son of the original 
tenant, on 8th March 1881. What has 
been produced is a certified copy cf the 
document, and it contains an assertion by 
the executant that the property 
granted by way of usufructuary mortgage 
was his ruaurasi mukarrari property and 
that it had been possessed by his father 
who made a dar-mukarrari settlement 
thereof with the father of the mortgagee 
referring obviously to the document of 
20th February 1830. We are of opinion 
for the reasons already given, that the 
certified copy was admissible in evidence. 
The third document to which exception has 
been taken is the record of a statement 
by *the mother and step mother of the 
predecessor of the plaintiff in 1861. It 
has been argued that the guardian of 
the person of the infant was not compe¬ 
tent to bind the minor by an admission 
as to his property rights, and in support 
of this view, reliance has been placed 
upon the cases of Brojendra Coomar Boy 
V. Chairman of thQ Dacca Municipality 
(11), Suruj Muhhi Konwar v. Bhagwati 
Konwar (12) and Ram Autar v. Maha 
mad Uumtaj AH (13). In our opinion it 
cannot be disputed that the guardians of 
the person of the infant were not compe- 
tent to bind the ward by an admission of 
ibis character. The document however 
appears to have been used in the Court 
of first instance, not with a view to bind 
the plaintiff by the admission of the guar, 
dian, but for an entirely different pur¬ 
pose. 


The plaintiff himself produced a state- 
ment by the mother of the infant to the 
effect that Durbari Singh, the son of the 
original tenant, held merely as an ijara- 
dar; it was with a view to contradict 
this statement that the defendants pro¬ 
duced the statement to 'which exception 
has been taken. For this limited purpose 
the document was undoubtedly receivable 
in evidence; but apparently, it has beer 
used by the District Judge for a widei 
purpose. To this extent 'the judgment ol 
the District Judge is open to criticism, 
The fourth document to which exceptior 
is taken is a road cess return. The ob. 
jeotioD here is really nob to the admiasi- 
bility of the document bub rather to itt 
proof. The document bears the seal ol 
the Baja; it is contended that the Dist- 

20 W. R. M8. 

10 0. L. R. 877. 

24 Cal. 853=241. A. 107 (P. C.). 
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trict Judge should also havo compared 
what purports to ho the signature of the 
Raja on the document with his signature 
in certain documents which wore I'ro- 
diicod at the trial and were more tlian 
30 years old. In our opinion, the judg- 
menb of the District Judge is not oi)en to 
criticism on this point. The aspect of 
the matter which has been presented 
here, was cot placed before tho District 
Judge, and the only ijuestion argued 
there was about the ailmissibility of the 
document in that objection, there was no 
substance. The fifth document to which 
exception is taken is the record of an ad¬ 
mission by the Court of Wards, made ap¬ 
parently on behalf of the predecessor of 
the plaintiff when the estate was in charge 
of the Court. 

It cannot be seriously disputed that, 
the admission by the Court of Wards can-' 
not bind or prejudice the infant proprie¬ 
tor. But the judgment of the District 
Judge is not open to criticism on this 
ground, because he does not really base 
his conclusion upon the adrnisBion. We 
may observe incidentally that some of 
the objections urged here were not taken, 
at least in the same form in the Court 
below, bub we have allowed them to be 
argued fully, partly from the importance 
of the questions raised, and partly in 
view of the principle that omission to 
take objection to the admission of a docu¬ 
ment which is absolutely inadmissible 
does not make it admissible in law: 
Miller V, Babu Madho Das (14), Girin- 
dra Chandra v. Jiajmdra Nath (15), 
Basava v. Kalapa (16) and Oomatool 
Fatima y.Ghnnnco Singh(ll). The posi¬ 
tion then, is that we have a document of 
1830 in which the existence of tlie ten¬ 
ancy is recited. -We have fuiLher a docu¬ 
ment of 1861 in which the factum of 
tenancy is acknowledged by the grantor 
of the mortgage. It is true the landlord 
was not a party to these transactions; 
but it is not disputed on his behalf that 
there was a tenancy in favovrof Kanchan 
Singh and subsequently in favour of his 
son Durbari Singh. We have thus a 
tenancy of unknown origin, which has 
descended from father to son for three 
generations, has been effectively trans- 
ierred from time to time and has been 

(14) [1897] 19 All. 7G=23 I. A. 105. (P. 0 ). 

(16) [1897) 1 C. W.N. 530. 

(16) U677-78]2Boin.489. 

(17) [1873] 19 W. R. 22. 
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he) 1 at n uniiorm rent for at least 80 
yG:l^5 fidii lso|t up to tlio 'late of the 
prosctiu suit. l''rom tho=o circumstances 
A -0 are of opinion tliab the Court may 
legitiniatelv itiler that the tenancy in 
its !nccp:i( n \\:is of a permanent charac¬ 
ter; Siink Chnprasi v. Tela. 

v}it<I‘/ni hlniii (I-). In tliis view it is 
no:, nciloiial (o lely upon the documents 
to wiiicii ohjeciion lias been successfully 
taken naiicly. the admission made by 
the mother and step-mother of the infant 
in 1801, the statement in tlio load cess 
return, and the settlement in the sale cer- 
tificato, ^^l 1 ich after all is merely the al- 
legation of (he decrce-holdcr and cannot 
in any way ! e direct evidence against the 
landlord. Even if all these statements 
he left out of consideration, the circura- 
stanoes already mentioned, which have 
been indisputably established, support 
the conclusion that the tenancy was of a 
pel manent character. It is consequently 
needless to remand the case for further 
coLisideiation. The inference to be drawn 
is one of law from facts found or admit¬ 
ted: Mohoram Sheik Chaprasi v. Tela- 
middin Khan (18); the facts established 
by the evidence legally admissible are 
sufficient to support the decree of the 
District Judge. But we desire to add 
that we do not in anyway depart from 
the principle recognized by Sir Richard 
Garth, C. J., in "Womes Chunder Chatier- 
jee V. Chundee Churn Roy (19), which 
WG hold does not apply to this case. The 
result is that tlie decree of the District 
Judge is affirmed and this appeal dismis¬ 
sed with costs. 

V.B./r.K. Appeal dismissed. 

ITb) L191'2] "i^ L€.”606. 

(lU) L1881J 7 Cal. iiOS. 
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Jenkins, C. J. .\nd Holmwood, J. 

Udoy Narain /a«a—Defendant—Ap¬ 
pellant. 

V. 

The Secretary of Sia/e—Plaintiff- 
Respondent. 

Appeal from Appellate Decree No. 44 
of 1912, Decided on 30th July 1915, 
against decree of Sub-Judgo, Second 
Court, Midnapore, D/- 6th November 
1911. 

Landlord and Tenant—Abwab—Annual 
payment for upkeep of embankment* ii not 
abwab—Long continued payment from time 


OF State (Jenkins, C. J.) 1918 

immemorial creates litle in favour of 
receftent. 

Ad aDDual fum claimed by the GoverDmeDt 
from GovercmcDt khas mahal tecanis in icfpect 

of certain embankmfDts the upkeep of which is 

necesfary for tbe preservation of the lards of 
the tenants, is not an abwab. fp 38 C 2] 

A loug'CODtinued pa> ut beyond (be nirmory 
of man of an annual sum is in itself a title in 
favour of the recipient of such sum. t? 88 C 2] 

Nilmadhav Rose and Eari Lhusan 
Mukherjee—iox Appellant. 

Hash Behary Chose and Bam Charan 
Mttra —for Respondent. 

Jenkins, C. J. —This appeal arises out 
of a claim by the Secretary of State for 
a small sum of money which is described 
as pesbkash. The principal defence khat 
has been urged before us is that the 
annual sum claimed is an abwab. The 
facts negative that suggestion. The claim 
is hy the Secrefaiy of State, not as a 
landlord, but as representing the Govern¬ 
ment and claiming payment of that which 
is payable to the Government in respect 
of certain enibanliments the upkeep ofj 
which is necessary for the pieservation^ 
of lend, including tliat to which the pre¬ 
sent defendant is entitled. The claim 
does nob rest in any sense oi3 the relation 
of landlord and tenant. Therefore, we 
may at once negative tlie pica which 
suggests that the claim is bad as being 
an abwab. 

Then it is said, what is the basis of 
this claim ? The liasis is long coDtinuedi 
payment beyond the memory of roan,! 
wliich in itself is a title in favour of the' 
recipient of the annual payment. That! 
in itself is sufficient. There is an autho¬ 
rity of the Privy Council in the case of 
Sumlhcolall Girdhurlall v. Collector of 
Sural (l), where that was regarded as a 
sufficient defence for a claim of annualj 
payment, though that payment had a 
vicious origin. Here there is no vice 
in the origin. On the contrary the 
consideration for the payment is most 
beneficent work. There is. in my opinion! 
nothing in the answer that is advanced' 
on behalf of the defendant. 

The only matter to whicli exception 
may be taken in the decree of the lower 
appellate Court is, that it is expressed 
in such wide, vague and inconclusive 
terms that it is perhaps difficult to know 
precisely what the determination of the 
Judge was on the various prayers in the 
plaint. But on behalf of the Secretary of 
“(Trri859-ClJ 8M. I. A. 1. 
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State it ie stated that all that is desired 
is a decree for money. There will be 
eliminated from the decree of the lower 
appellate Court so much as is not a decree 
for paymeut of the sum of money claimed. 
This will be, not because we determine 
these declarations are erroneous, but 
because they should not bo embodied in 
a decree in a suit of this chiracbor. The 
appellant must pay the costs of this 
appeal. 

Holmwood, J. —I agree. 

v.b./r.k. Appeal dismissed. 
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Richardson and Beachcroft. JJ. 
Ahdur Rahaman and anol/ier—Appel¬ 
lants. 


7. 


r « 

Amir Sharif and Respondents 

Appeal No. 337 of 1916, Decided oi 
4th January 1918, against order of Dist 
Judge, Chittagong, D/- 1st Septerabei 
1916. 

Civil P. C. (1908), O. 38, Rr. 5, 9 and 1 
—Attachment before judgment ceases oi 
dismissal of auit~*Court dismissing suit shouU 
make order withdrawing attachment — 
Appeal does not revive order of attachment 

An attachment before judgment comes tc 
an end when the suit Is dismissed. 

In order to avoid all possible doubt and diffi 
oulty, tbtf Court should when dismissing a suii 
make an order under 0.88, R 9, withdrawiui 
the altaobment before judgment. But even i 
an order directing withdrawal of attachment ii 
not made, on the dismissal of the suit, tbo attach 
moot before judgment ceases to exist, and ii 
does not revive when an appeal is lodged. 

LP 40 0 1; 

Id a suit brought by the plaintifi the property 
of the defendant was attached before judgment 
The trial Court dismissed the suit without mak 
Ing ony order as to the withdrawal of tbt 
attachment. On appeal, the suit was decreed 
In the interval, the property attached was trans- 
leered by a private sale. The decree*holder then 
applied for the execution of his decree by tb< 
sale of the property without applying for it< 
re-attachment; 

Held- that as the property had ceased to b( 
ondot attachment after the dismissal of th( 
luit by the trial Court, the Court bad no juris¬ 
diction to direct it to be sold without being flrsi 
attached. [p 43 g- 

D L. Kastagir^iox Appellants. 
Chandra Sekhar Sen — for Respou- 
dents. 


^ Richardson, J. A preliminary point 
IB taken in this appeal that no appeal 
lies under S. 102, Civil P. 0. We are 
of opinion that this objection is good and 
that the appeal must bo dismissed. 

Theappellanb however euooeeded in 
obtaining a Rale from this Court which 


raises the same question as is ralsai in 
the appeal. The question turns on the 
provision contained in R. 9. 0, 38, Civil 
P. 0. The rule runs as follows : 

“Whore .'ll! order is made for attachmont 
before judgmcct. the Court shall order the 
attachment to be withdrawn when the defon* 
dant furuj 3 be 9 the security required toRetber 
with security (or the costs of the attachmont or 
NvbcD the suit is dismissed/' 

It appears that on 19tli September 
19U, certain property belonging to tlio 
defendant in tlie suit out of wliich tliese 
proceedings arise was attaclied Ijefore 
judgment. The suit was dismissed l)y 
the trial Court on 20bh November 1911. 
On appeal tlie suit was decreed on 28th 
Jaduary 1913. In the interval the pro¬ 
perty attached before judgment had been 
purchased at a private sale by the appeU 
lant, or rather the petitioner. In 1915 
the decree-holder applied for execution 
of bis decree by the sale of the property, 
on the footingthat theattachmenb before 
judgment subsisted and that it was un¬ 
necessary for him to apply for re-attach- 
meot of the property. It is obvious that 
be was bound to frame his application 
for execution in that way because if the 
attachment before judgment did not 
subsist, the property having been pur¬ 
chased by the petitioner could not be 
attached or sold in execution. The point 
made on behalf of the decree-holder is 
that when the first Court dismissed the 
suit it omitted to carry out the direction 
in R. 9, 0. 38 of the Code that the Court 
should at the same time order the attach¬ 
ment bo be withdrawn. If that order 
had been made, there can be no doubt 
that the attachment would not have 
subsisted and would nob have been 
revived by the fact that on appeal the 
decree of dismissal was set aside and the 
suit was decided in the plaintiff’s favour. 
As authority for that, if authority is 
needed, we may refer to the case of 
Sesirama Kumari v. Meherban Khan (1) 
decided by Mookerjeo and Coxe, J-J. 

The argument is that the Court having 
omitted to make an order withdrawing 
theattachroent, the attachment continued. 
This point was decided by the learned 
theMunslf against the decree-holder and 
by the learned District Judgein his favour. 
With great respect to the latter I agree 
with the learned Munsif. The observa¬ 
tions made by Mahmud, J., intbeoaseof 


(1) [1910] 91. 0.918. 



I );-7 V. Vil,initial (2)ai-6asappli. 

10 t’lo present Cole as to the pre- 
vi.ni-; Ooflo an I in iny opinion they 
correctly state the law. Id principle, as 
pointe.1 nut hy Mookerjee. J.. in the 
tir-t otol, the attachment before 
lU'lKniont shouhl come to an end when 
the suit is disiuissed. And I agree with 
Mahmud ■]., when he says, speaking of 
the Code of 1882, that the part of the 
Hule requiring the Court to remove the 
attachment was never intended to be 
more than directory. There is no doubt 
that in order to avoid all possible doubt 
and difficulty the Court should, when 
dismissing a suit, at the same time make 
the order directing the attachment bo be 
[ivithdrawn. But even if the order is 
iQot made, in my opinion, on the dis¬ 
missal of the suit the attachment before 
judgment falls to the ground. 

Some attempt was made to argue that 

R. 11, 0. 3^, has n^ade some change in 
the law by reason of the word “sub- 
sequently" w’hich appears in that rule. 
The rule is as follows: 

“Whore property is under attachment by 
virtue of the provisions of this order and a 
decree is sub.sequently passed in favour of the 
plaintiff, it shall not bo necessary upon an appli¬ 
cation for execution of such decree to apply for 

a re-attachment of the property." 

But that rule cannot be read in the way 
in which the learned pleader for the 
respondent seeks to read it. It applies 
only where the property is under attacb- 
iiiept and a decree is passed subsequently. 
It is begging the question to say that the 
property remains under attachment after 
the suit has been dismissed or that it 
revives when an appeal is lodged. If 
the property is not under attachment at 
the date of the appeal, this rule can have 
no application even though a decree be 
subsequently made in favour of theplain- 
titf. It is obvious that if the suit is 
dismissed and no appeal is preferred, the 
abudchment, whether an order withdraw, 
ing it is made or not, must cease, and 
I cannot see that the 6Iing of an appeal 
makes any diOerence. For the reasons 
indicated, the judgment of the District 
Judge is, iu my opinion, erroneous and 
must be set aside. The Rule is accord¬ 
ingly made absolute. It has been sug. 
gested that no question of jurisdiction 
arises which justifies us in interfering 
with the District judge’s order under 

S. 115, Civil P. C. Bub clearly if the 

(2) [1888] 10 All. 506. 
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property is not under attachment, the 
District Judge had no jurisdiction to! 
direct it to be sold without being first' 
attached. The question raised is there-l 
fore one which falls within the scope* 
of S. 115. The result is that the Rule' 
must be made absolute and the order of 
theCourt below set aside. The petitioner 
is entitled to his costs which are assessed 
at one gold mohur. 

Beachcroft, J.—I agree. 

v.b./r.k, Buie made absolute. 
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Fletcher and Teunon, JJ. 

Fakir Mnllick and another — Peti¬ 
tioners. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 859 of 1916, De- 
cided on 28th August 191G, against order 
of Sub-Divl. .Officer, Uluberia, D/- lltb 
August 1916. 

Criminal P. C. (1898), St. 133, 139 and 
140—Enquiry in proceedings under S. 135 

Sona fide claim of right set up—Order 
under^ Ss, 139 and 140 held not without 
jurisdiction “ Proper procedure would have 
been to refer parties to civil Court. 

On a complaint being made to a Magistrate 
that public rights in a channel bad bsen inter¬ 
fered with, the Jlagistr.atc took proceedings 
under S. 133, and coming to the conclusiou that 
the channel in question was in fact a public 
channel passed orders under Ss 130 (1) and 
140 (1). 

Held', tbat it was not incumbent upon the 
Magistrate to inquire whether the party com¬ 
plained agsin.Nt had a bona fide claim of right 
to the channel and to refer the parties to the 
civil Court if be found that the claim of right 
set up was bona fide, although in normal cases 
that course would be a wise and proper course 
to adopt, rP41Cl] 

Manmatha Nath Mukherjee and Asi- 
ranjan Chatterjee—for Petitioners. 

Atulya Charan Bose —for the Crown. 

Fletcher, J. —This is a Rule calling 
upon the District Magistrate of Howrah 
to show cause why the orders under 
S. 139 (1) ana 140 (l), Criminal P. C., 
complained of in the petition should nob 
be set aside or why such other order 
should not be passed in the matter as to 
this Court might seem fit and proper on 
grounds Nos. 1 and 2 mentioned in the 
petition. The proceedings with which 
we are concerned in this case are pro¬ 
ceedings taken under S. 133, Criminal 
P. C. The learned Sub-Divisional Magis. 
trate of Uluberia proceeded to enquire 
on a complaint that public rights had 



Calcutta 11 


Sankar Nath v. BiDDUTr.ATA Diini 


been interfered with and he came to the 
conclusion that the channel was, in fact, 
a public channel. Mr. Mukherjee, who 
lappeara for the petitioners in this case, 
[says that, having regard to the rulings 
!of this Court, the Magistrate ought to 
|hav 0 first enquired whether his clients 
had a bona fide claim of right to the 
channel: and, if he found that they had, 
then he should have referred the parties 
to the civil Court. No doubt, in certain 
decisions of this Court, the rule is stated 
to that effect; but those words do not 
appear in the section and I think that 
every case must largely turn on the 
particular circumstances affecting it. No 
doubt, in normal cases that course is a 
view and proper course to adopt. It is 

not convenient that a Court of this na- 

* 

lure should adjudicate and settle matters 
which can properly be referred to the 
civil Court. But there are other cases 
—oases of urgency—where that rule, not- 
withstanding the fact that it may place 
oue of the parties in a less favourable 
position, cannot be followed and it seems 
to me that the present case is one of 
those cases where tlie Magistrate has got 
to choose whether he would proceed 
with the case and determine it or whe¬ 
ther serious injury would be caused to 
the other party. I think in this case 
we ought not to interfere with the orders 
complained of, the Magistrate having 
determined that the public havo a right 
to the water of the channel, as it would, 
if the petitioners’ argument be assented 
to, seriously affect a very largo portion 
of land of the persons who appeared be¬ 
fore the learned Magistrate. 

The other point that has been made is 
that the leirned Sub.Divisional Magis- 
trate was guilty of a serious contempt of 
Court in ordering the bund to ho cut 
after an order had been made by this 
Court on I6bh August last staying all 
further proceedings. It is said that the 
order was communicated to the learned 
Magistrate by a Mukhtar. Whether the 
learned Magistrate believed the state¬ 
ments made by the Mukhtar as credible 
or not we do not know. There is no an- 
swer to the affidavit filed by the peti¬ 
tioners and I do not know whether the 
Magistrate ever knows of it or not. 
There SMms to be no reason, if the peti- 
tioners intended to oommunioate an order 
of an argent nature to the Magistrate, 
why an order in some form or other 


sliould not have l)een taken from this 
Court to communicate to the Magistrate. 
Whether any actual rule exists or not as 
to that I do not know; but I take it that, 
where the order is of a very urgent 
nature, tliore cannot be any difliculty in 
procuring an order from the Court and 
sending it down by tlie party who ob¬ 
tains the order to communicate it to the 
Magistrate. I do not tliink we can as¬ 
sume in this case that the learned Magis¬ 
trate was deliberately acting in defiance 
of the order of this Court. I think this 
is a case where wo ought not to interfere, 
hnving regard to the nature of the public 
right which the learned Magistrate has 
found to exist. That being so, the Rule 
fails and must be discharged. 

Teunon, J.— I agree. 

v.b./b.k. Rule tlischarfied. 
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Chatterjea and Smither, JJ. 

Sanl:ar Nath Mukhe) ji^?6t\t\onev — 
Appellant. 

v. 

Bidduilata Dehi — Defendant — Res- 
pondent. 

Appeal No. 225 of 191(), Decided on 
12th July 1918, against original decree 
of Dist. Judge., Nadia, D/- 10th August 
1916. 

(a) Probate—6 '. U. and L obtaining pro¬ 
bate and adminittering estate until appoint¬ 
ment of T as executor—Death of T —Grant 
of probate 35 years after death of testatrix 
held not necessary or proper to b', who was 
abie to act as executor on attaining majo¬ 
rity, 

h by her will appointed Cl., ]!., L. and T. her 
executors. It was al.=;o provided that S. would 
be able to act .as executor ^Yben be attaiued 
majority. (S., If. and L. obtained pi'fbale in 
1882 and went on administering the estate until 
1888, when T. was appointed executor. T. died 
in 1908. There wa? a legacy in favour of 6 '. 
who presented an application for probate long 
after the death of the testatrix: 

//ctd: that it was not necessary or proper to 
grant probate 85 years after tbe death of the 
testatrix in order that S. might get tbe property 
bequeathed to him, when the genuinenesR of the 
will and tbe right of the parlies under tbe will 
bad been established by tbo previous grant of 
probate. [P43C1] 

(b) Executor—Duty of, is to administer 
estate to enable him to carry out terms of 
will — Authority to manage ceases after 
estate becomes property of residuary 
legatee. 

Tbe duty of an executor is to administer the 
estate of tbo dccrased only so far and so long as 
to enable him to carry out tbo terms of the will 
of which be is executor. After tbe property has 
ceased to be tbe estate of the deceased and has 
become tbe property of tbe ^residuary legatee 
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ntidpr the will, the executor such has no au* 
tlioriry ti manage the estate on his behalf. 31 
C.il.S^.h'olL [P43C:,2] 

Ham Chunder Mozumdar, Hontesh 
ChunSer Sen and Atindra Nath Muker- 
jee—ior Appellant. 

Baidyanalh Dull and Bhupendra 
Kumar /in.v—for llespondont. 

Chatterjea, J, —This appeal arises 
out of an application for probate of 
the will of one Bhayaharni Debi, datel 
2Dfl Agrahan 1288. By her will she ap- 
pointed her husband’s brother’s sons 
■Girindra and Ilarendra, her daughter 
Lambodari and her husband Tara Nath, 
her executors. It was also provided in 
the will that Sinkar Nath (the appel. 
lant), vvtiovvas the son of another brother 
of Tara Nath, wiien he attained majority, 
would be able to act as execucor: and that 
in c\sQ Tara Nath was willing and able 
to act as sole executor, he would bo en¬ 
titled to do so. Bhayaharini died two 
days after the execution of the will; and 
as Tara Nath was not willing to apply 
for probate, Girindra, Ilarendra and 
Lam'oodari applied for. and obtained, 
probate in January 1882 aud went on 
administering tbe estate until April 1888 
when Tara Nath having applied for 
probate, he was appointed executor. In 
the year 1893, Girindra, Ilarendra and 
Narendra as also S.mkar Nath and his 
two minor brothers represented by their 
mother were called upon to state whether 
they would accept the bequest in their 
favour, which consisted of certain im- 
moveable property subject to an annuity 
of Rs. 2,400 a year in favour of Lambo- 
dari. Girindra, Harendra and Narendra 
filed a petition in Court giving up the 
legacies. In 1894, there was an agree¬ 
ment between Tara Nath aud her 
daughter Lambodari and daughter’s son 
Mohini Mohan under which Lambodari 
and her son gave up their right to certain 
properties and also the annuity given to 
her under the will, and Tara Nath gave 
certain properties to her absolutely. 
Tara Nath died in 1908, and in 1910 
Girindra and Harendra applied for 
probate. Notice was served upon Saukar 
and he stated that he could not apply 
for probate owing to ill health but that 
he would do so later on. 

It appears that after the death of 
Bhayaharini, Tara Nath married a second 
wife and had a son Baroda Bhusin, who 
•died .sometime before 1910 leavino a 


widow Biddutlata, who is the respond- 
ent before us. In August 1910 Biddut- 
lata, who was a minor, filed an applica. 
tion through her father for revocation of 
the probate granted to Girindra and 
Harendra and the grant was accordingly 
revoked. Then the present applicition 
was made by Sankar on 9bh March 1894 
for the probate of the will of Bhaya¬ 
harini. 'The application has been refused 
by the Court below and Sankar Nath has 
appealed to this Court. The testatrix 
died more than 35 years ago, and pra- 
sumably the estate has been fully ad¬ 
ministered. But it was contended on 
behalf of the applicant in the Court 
below as well as in this Court that there 
were certein dal.'ts and legacies unpaid, 
and that it was necessary to grant ad¬ 
ministration to manage the properties 
dedicated for deba sheba provided for in 
the will of Bhayaharini. As regards the 
debts, it appears that there was a mort¬ 
gage bond executed by Bhayaharini on 
25th Falgun 1283. The mortgagee ob¬ 
tained a decree against Tara Nath 
apparently as executor. On 1st Asbar 
1311 Tara Nath mortgaged certain pro¬ 
perties in lieu of the debt due under tbe 
mortgage decree obtained by the creditor, 
asserting his own right to the properties, 
presumably based upon the ekrar with 
Lambodari. The properties mortgaged 
appear to have formed part of the estate 
left by Bhayaharini, but Tara Nath took 
over the liability of the debt upon him¬ 
self and tbe creditors chose to take tbe 
properties to which Tara Nath asserted 
his own right, as security. In these 
circumstances, we do nob think that a 
fresh probata should be granted on the 
fresh ground. 

Then as to the legacies under the will, 
we have seen that Harendra, Girindra 
and Narendra refused to accept the be¬ 
quest burdened with the annuity in 
favour of Lambodari. It is contended on 
behalf of the appellant that there is no 
evidence that notice was served upon 
Sankar. On the other hand, we were 
referred on behalf of the respondent to 
a finding of the District Judge in a 
previous revocation case as showing that 
Sankar had been served with notice; and 
it is also contended on her behalf that 
Sankar having in 1897 stated in his 
deposition that Tara Nath was in posses¬ 
sion and had got his own name registered 
as proprietor, any claim for the bequest 
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was barred by limitation. But these 
questions cannot be gone into by the 
Probate Court and we do not think that 
we should consider them. It appears 
that specific property or rather a share 
in a certain specific property was be¬ 
queathed to Sankar and his brothers, 
and they canenforcethe right against the 
persons in possession if they have any 
subsisting right. We do not think it 
necessary or proper to grant probate 3D 
years after the death of the testatrix in 
order that Sankar may get the property 
bequeathed to him, when the genuine¬ 
ness of the will and the right of the 
parties under the will have been establi¬ 
shed by the grant of probate previously 
made. 

The last point relates to deba sheba 
and the contenbion is that the sheba is 
to be carried on by the executors. This 
oonteuticn was raised in another appeal 
bo this Court arisng out of the applica¬ 
tion made by Biddutlata for revocation 
of the probate granted to Girindra and 
Harendra Nath Mookerji. Coxe J, in 
disposing of that contention observed as 
follows: 

“Ah regards the idol it is argued that the sheba 
hac te be performed for ever and that couse- 
quently the estate canuot have been completely 
administered. It appears to us that this argu¬ 
ment amounts to roductio ad absurdum. The 
will provides that: ‘If any of the aforesaid 
executors died, bis successive male descendants 
will be able to act as executors.' But it is 
Impossible to bold that the estate can never be 
oompletely administered and that the heirs of 
the executors will be entitled to apply for probato 
of thle will till the end of time. The appellanis 
held the probate of the will for seven years, 
They bad full opportunities for malriug all 
necessary arrangements for thesboha of the idol 
Singhv, Jajannath Vros'id Oiiptk 
II) the executor had been empotvured to appoiot 
ftehebait and had (ailed to exercise that power* 
But la the preBent case all that was done was to 
leave Mttaln property to certain idols, and there 
Is nothing to show that tho idols are not in the 
full enjoyment of tho proporty:” Vide llespond- 
ent 8 Bjok, p. 51. 

We agree with those observations and 
also with the observations made by 
Brett, J., as to the position and duties 
of an executor in Taran Sinyh Hazari 
Y.^Hamratan Tewari (2); 

“The position and dutiea of an executor in 
thii country are not very well underelood. and 
oonaiderable oonfnslon exUta ai to duties of the 
executor, in administering the estate. The 
datlei of the exeouior are to adoilnieter the 
•state of the deceased only so far and so long as 
tenable him to carry out the terms of the will 
ll [18801 li Oai. 876; 

9) [1904] 81 Cal. 89.' 
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of which ho is executor. After the property has 
ceased to be the estate of tho docoased and has 
become the property of the rc-;ijunry legatee 
under the will, the executor as such bjis no 
authority to mauago the estate ou his hobalf, 
Under the will, the beneficial interest in the 
property vested in the minor as soon as tho 
testator died, andGturiDebi was appoiutedas 
executrix to manage the property till the minor 
attained majority. In describing her as exe¬ 
cutrix for tii»s purpose, there has, iu our opinion, 
heou a confusion or misinterpretation of the 
term executrix.’ What was intended appears 
to us to be that she should a.s executrix ad¬ 
minister the estate and see that tho terms of tho 
will were earned out, and, this being done, that 
she should manage the property covered by tho 
will. Dot as executrix under the will and ad¬ 
ministratrix of tlie deceased’s estate, but as 
manager for tho minor till he attained majority. 
The infeo.ion clearly was to appoint her to be 
manager of the minor s estate. We think that 
in interpreting the will, we must Lave regird 
not merely to the words used but to the evident 
intention of the testator." 

We think under the circumstances 
that it is not necessary to grant probate, 
for tho administration of the estate as 
the estate really does not require what 
is technically meant by “administration.’’ 
If there is any controversy between the 
parties as to the shebaitsliip of the dis¬ 
puted property, they must seek for a 
decision in a biile suit framed for the 
purpose. In this view of the case, it is 
unnecessary to consider whether the 
appellant had any locus atanli to make 
the application for probato. Tho appo.al 
accordingly fails an 1 is dismissed with 
costs, five gold mohurs. 

Smither, J.— I agree. 

V.n./R.K. Appeal (lismis^ied. 
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Fletcher and Shamsul IIuda. .TJ, 

Srish Chandra Ray and others—Dd. 
fendants—Appellants. 

V. 

Jadunath Kundu and Plain, 

tiffs—Respondents. 

Appeal No. 867 of 1916, Decided on 
5th April 1918. from appellate decree of 
Sub-Judge. First Court, Pabna, D/-2l8t 
February 1916. 

Bengal Tenancy Act (8 of 1885), S. 67— 
Interest on rent accrues from expiration of 
quarters of agricultural year in which in- 
•tmlcnentf fall due. 

Uoder the Bougal Tenancy Act interest on 
rent accrues, not from the expiration of the 
dates on which the iostalmoDts are payable ao- 

oordlng to the klsl sliputated in the contract of 
lease, but from the expiration of tue quarters of 
the agricultural year in which the iostaimentH 
fall due. [P 44 0 gj 


Srish Chandra v. Jadunath Kundu 
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4! Calcutta 

' ■•■uh-.i C'lxn-lra Sen— hr Ai'tpel- 
iiiit'. 

Mviiini Molnn CJial:r‘ivartii —for Ees- 
ponrlents. 

Fletcher. J.—This is ao appeal by 
the hcfen'lants .agaiust the decision of 
the le.lined Subordinate Judge of Pabna, 
dated L'Ist February 1916, affirming the 
decision of the Munsif of Serajganj. 
The plaintiffs brought the suit.to recover 
rent in arrears for the years 1317, 1318 
anP 1319 B. S. The amount sued for 
rent and cesses was Rs. 429-O’9. Rupees 
104-4-0 was also claitned for damages 
under the provisions of the Bengal Ten¬ 
ancy Act. The claim with regard to the 
rent and cesses for the year 1317 has 
been decreed in favour of the plaintiffs 
and no question has been raised iu this 
appeal with regard to that. Therefore, 
the judgment appealed against with 
regard to the arrears of rent for 1317 
must stand. The question arises with 
reference to the years 1318 and 1319. 
It is common case between both the 
parties that the rent in this case is pay¬ 
able by five kists, namely, lOth Assar, 
lObh Bhadra, 10th Aswiu, 25bh Agrahayan 
and 25th Falgun. Now the damages 
that have beon claimed in this case are 
damages which the plaintiffs are en¬ 
titled to and they say tliey are entitled 
to, under the provisions of S. GS, Ben. 
Ton. Act which provides that 

“ if in auy suit brought for the recovery of 
arrears of rent it apfe<ars to the Court that the 
defendant has without reasonable or probable 
causo neglected or refused to pay the amount of 
rent due by him, the Court may award to the 
plaintiff, iu addition to the amount decreed for 
reut and costs, such damages net exceeding 
twenty-five pcrcenlum on the amount of rent 
decreed, as it thinks fit.” 

In this case, it is common fact that the 
rent was tendered by money order, and 
the reason which the learned Judge con¬ 
sidered made those tsndevs bad was that 
the tenders did not include interest as 
from the dates on which the rent bccamo 
due, namely, the respective dates fixed 
for the payment of the rent. On what 
dates the rent was actually tendered 
through money order, doss not appear 
from the judgments of the Courts below. 
Bub we have been banded a table which 
is stated to have been made from a psru- 
sal of the record. Whether that table 
is accurate or not we are not in a position 
to say. This is not a case of any con¬ 
tract in writing proved. The interest 


that the plaintiffs'can claim is under and 
by virtue of the provisions of S. 67, Ben. 
Ten, Act, and that section does not pro¬ 
vide that arrears of rent shall bear in-' 
terest from the date on which the rent 
becomes due, but from the expiration of 
the quarter of the agricultural year ini 
which the instalment falls due. It de-j 
pends on what dates the tenders were 
made by money order. If the tender 
was made before the date mentioned in 
S. 67, then no interest was due on the 
arrears of rent; but if it was made after 
that date, then interest was due; and 
whether that was a good tender would 
depend on a consideration of those facts. 

If the tender was made before the time 
from which by virtue of S. G7 interest 
commences to run, then it can hardly be 
said, the tenants having tendered the 
whole amounts of the kists due, that 
they under the provisions of S. 68 had 
without reasonable or probable cause 
neglected or refused to pay the amounts. 
I think in this case the learned Judge of 
the lower appellate Court has not con¬ 
sidered the facts relating to the lender 
wiih reference to S. 67, Ben. Ten. Act. 
Id that view the case must go back to 
the learned Judge of the lower appellate 
Court for him to re-bear the appeal, 
after taking into consideration what was 
the date of the tender which was refused 
by the plaintiffs. This remand only 
relates to the claim for the years 1318 
and 1319; the appeal as regards tb© 
claim for 1317 isdismissed. The learned 
Judge of the lower appellate Court will 
also find whether on the date of the 
tender interest, having regard to the pro- 
visious of S. G7, Beu. Ten. Act, had com¬ 
menced to run so that the tender was or 
was not a good tender by reason of its 
not having included any interest. The 
case must therefore go back to have the 
sppeal, save and except as regards the 
claim for 1317, re heard by the learned 
Judge of the lower appellate Court. 
Courts will abide the result of the re¬ 
hearing by the learned Judge of the 
lower aqpellate Court. 

Shamsul Huda, J. —I agree. 

v.B. 'R K. Cane remanded. 
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A.I.R. 1918 Calcutta 45(1) 
Fletcher and Walmsley, JJ. 
Bibhuti Bhusaii Chakravartif anii 
oi/icrs—Pebibiooers. 

V. 

Vmesh Chandra Opposite 

Party. 

Civil Rule No. 349 of 1918, Deciiled on 
19th August 1918, against decision of 

DUb. Judge, Bankura. 

Civil P. C. (5 of 1908). S. 115-High Court 
will not interfere with decision on point of 
law. 

A High Court caunot interfere under the terms 
of S. 115, with decision at the instance of persons 
who complain of the decision on a point of law. 

[P 45 C 2] 

Shib Ghander Palit and Jadunath 
Mondal —for Petitioners. 

Bepin Behari Ghose, II, and Bejoy 
Kumar Ghatterjee—ior Opposite Party. 

Fletcher, J.—This is an application 
made by the decree-holders who purchased 
certain property in execution, asking the 
Court to set aside an order made by the 
District Judge affirming the decision of 
the Munsif. The District Judge has 
found that the applicants obtained by 
fraudulent suppression of sale notices a 
property of considerable value for an 
inadequate price of Rs. 49 only. Tlie 
decree-holders, being aggrieved by the 
judgment of the District Judge, have 
applied to this Court to have the order 
set aside. The first question that arises 
is this; Had the opposite party an in¬ 
terest entitling him to come to Court 
under the provisions of 0. 21, R. 90, 
Civil P. C. The opposite party had a 
mortgage—a mortgage securing the pay. 
roent of paddy — and apparently there 
were endorsementB on the deed. The 
learned .Judge held that the opposite 
party had an interest. It is quite true 
that the learned Judge departed from the 
duties of a Judge when he stated that the 
mortgagors were morally bound to pay 
off the debt. But notwithstanding that, 
he in bis capacity as a Judge adjudicated 
on the rights of the parties and held that 
the opposite party had a subsisting in 
terest on the berms of the mortgage. That 
is a pure question of law. Whether or 
not the opposite party has under the 
terms of the mortgage an interest in the 
property is a matter on which, as far as 
I can see, the Judges of this Court are 
nob all agreed as to what is the nature 
of the mortgage and what is the article 
of the Limitation Act that applies to the 
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c.apo. But this is a question of law and 
it is qniio clear that the Cmivt will not 
and catjnob interfere under the terms of 
S. 115, Civil P. C., at tlie instance of the 
persons wlm complain of the leirned 
Judge’s decision on a point of law. 

The next point that has been seriously 
pressed hy Mr. Pilit on behalf of the 
petitioners is as regards the finding of tlio 
learned Judge witli reference to the ap¬ 
plications to set aside blie sale, having 
regard to the facts of the case, being 
within tho tiino allowed to make such an 
application. It is quite true that if one 
takes that as the first part M the judg¬ 
ment and alone, the finding is not suffi¬ 
cient Of course, it would have bsen 
much better if the finding bad been given 
in clear and conclusive terms in an earlier 
part of the judgment. Bub what the 
learned Judge meant to say is quite clear. 
If one roads the next part of his judgment 
which is not dealing with the question of 
limitation, and takes the findings made 
therein coupled with the earlier portion 
of the judgment, it is quite clear that tho 
learned Judge meant to find facts on 
whieli lie could coma to the conclusion 
that the application to set aside the sale 
was within time. I think in this case no 
ground has been shown lo us to interfere 
with the decision of the learned Dis-triou 
Judge. The proaeub Rule therefore fails 
and is discharged with costs, one gold 
mohur. 

Walmsley, J.—I agree. 

y.b./R.K. Bale discharged. 

A. I. R. 1918 Calcutta 45 (2) 

MOOKEUJEE AND Beachcroft, JT. 

Dioarka Nath Das — Petitioner — Ap¬ 
pellant. 

V. 

Kangali Charan .Sa/tw—Opposite Party 
—Respondent. 

Appeal No. 209 of 1912, and Rule No. 
3999 of 1912, Decided on 15bb May 1913, 
against order of Sub.Judge, Midnapore, 

D/- lOth February 1912. 

Civil P. C. (1908', S. 47 — Decree for 
arreari of rent — Court deciding contro¬ 
versy between usufructuary and simple mort¬ 
gagee as to tbeir rights— Decision of Court 
is not appealable— Questions do not come 
under S. 47 nor under Bengal Tenancy Act 
(1885), S. 171. 

Wbere ia execution of a decree agairi»t n 
tenant for arrears of rent the Oonrt decides a 
controversy between a usufructuary mortgagee 
and a simple mortgagee as to tbcir respective 
tights under their mortgages, the decision of the 
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Court is not appealable, as the questions in con¬ 
troversy arc not questions relating to the execu¬ 
tion, satisfaction or discharge of the decree and 
do not raise between the parties to the suit or 
their representatives-in-interest within the mean¬ 
ing of 8.47 nor are the matters in difference 
between the mortgagees such as ought to be 
summarily determined in a proceeding under 
S. i::. [P46C2J 

Tlirnj Mohan Majumfhr and Bari 
Bhnsan Mookerjee—ior Appellant. 

Bejofj J^umar Bhattacliarjee for 
Khirodc Narain Bhuia — for Respon¬ 
dents. 

Judgment.—We are invited in this 
Rule to set aside an order made by the 
Court of first instance under sub.S. (l) 
(c), S. 171, Bon. Ten. Act. The circum- 

stances under which the order has been 
made aro not disputed. The Maharaji of 
Bnrdwan obtained a decree for arrears of 
rent against one of bis tenants. In 
execution of this decree the holding was 
advertised for sale. It appears tliat the 
tenant had executed a simi)!o mortgage of 
the holding on 27th May 19(0 and a 
usufructuary mortgage on IQih July 1901^. 
On 17th January 1911, the simple moit- 
gageo made an application nuder sub- 
S. (3), S. 170, for leave to deposit the 
judgment debt on the allegation that he 
had, in the holding advertised for sile, 
an interest voidable on the sale. This 
application was granted without notice 
to the decree-holder or the judgment- 
debtor. On lull April lOll, the simple 
mortgagee who had made the deposit, 
applied to the Court to he put in posses- 
sion of the holding as first mortgagee 
thereof under S, 171, sub-S (1) (c). 
Notices were thereupon issued to the 
persons interested in the holding. On 
I7th May 1911, the judgment-debior ap¬ 
peared and objected to the grant of the 
application. 

lie stated that the simple mort¬ 
gage had been satisfied, that the mort¬ 
gagee had DO subsisting interest such as 
would entitle him to make an applica- 
tion under sub.S. 3, S. 170, and that, 
in reality, the mouey deposited by the 
inoitgagse was his own money, which 
he had entrusted to the mortgagee to bs 
put into Court on his behalf. He added 
that Ills usufructuary mortgagee and not 
he himself was in possession of the hold¬ 
ing. On the same day, the usufructuary 
mortgagee also appeared in Court and 
rosistod the application of the simple 
mortgagee on the same grounds as urged 
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by the judgment-debtor. The Court there, 
upon took evidence and came to the con¬ 
clusion that the usufructuary mortgage 
had not beau acted upon and that the 
judgment-detor was still in possession. 
The Court consequently directed the 
simple mortgagee to be placed in posses, 
sion. The usufructuary mortgJigee ap. 
pealed to the Subordinate Judge, who 
held that the appeal was incompetent, 
because the questions in controversy bet¬ 
ween the two mortgagees did not fall 
within the scope of S. 47, Civil P. C., 
of 1908. The Subordinate Judge how- 
ever proceeded to express an opinion on 
the merits of the case, namely, that the 
usufructuary mortgage was not collusive 
and that the usufructu.iry mortgagee was 
in possession of the holding. 

Wo are now invited by the usufruc¬ 
tuary mortgigoe to sot aside the order 
of t!ie Court of first instance, on the 
ground that the Court had no jurisdiction 
under sub S. (l)(c}, S. 171 to make an 
oriler for delivery of possession as againsta 
stranger to the proceeding. The order 
of the Subordinate Judge has also been 
.assailed on the ground that the appeal 
before him was competent, and, on the 
facts found, should have been allowed. 
Tu so far as the competency of the ap¬ 
peal l.efore the Subordinate Judge is con¬ 
cerned, we are of opinion that the view 
taken by him is unquo.>tionabIy sound. 
The questions in controversy between) 
the mortgagees are not questions relating 
to the execution satisfaction or discharge 
of the decree, nor do they arise between 
the parties to the suit or their repre. 
sontatives-io-inferest. Consequently the 
a()pcal to the Subordinate Judge was in¬ 
competent and the appeal preferred to 
this Court is equally open to the same 
objection. In so far as the propriety of 
the order of the Court of the first in¬ 
stance is concerned, wo are of opinion 
that tire case falls within the principle 
laid rlowu in the case of Earn Narain 
liouth V. Lai Das Rcjith (l). It was 
pointed out in that case that there is a 
noticeable ditleience between the ex 
pressions used by the legislature iu sub- 
S. (c), S, 170. Ben. Ten. Act and Cl. (4). 
S. 13, Regn 8 of 1819, which deals with 
similar matters. Under the Putni Begula 
tion, the person who makes the deposit 
to avert the intende 1 sale not only ob 
UJns tlie pos ition of a mortg agee but j s 
(1) [ly’oTj GO Lrj.’swT 
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also entitled, on applying for the same, 
to obtain immediate posseedon of the 
tenure of the defaulter. On the other 
hand, sub-S. (l) (c), S. 171, Ben. Ten. 
Aot, does not explicitly state that the 
depositor is entitled to be placed in pos¬ 
session of the holding upon an applica¬ 
tion made to the Court. It is not neces¬ 
sary for us to determine on the present 
occasion whether, even as between the 
depositor and the judgment-debtor, this 
clause may not becoostrued as embodying 
merely a statement of the rights of the 
parties and not prescribing also the pro¬ 
cedure for enforcement of these rights. 
It is plain chat in so far as two strangers 
to the proceeding are concernsd, it could 
never have been intended that the matters 
in difference between them should be 
summarily determined in a proceeding 
under S. 171. 

The result is that the appeal presented 
to this Court is dismissed, but the Rule 
is made absolute and the order of the 
Court below is discharged as against the 
petitioner, the usufructuary mortgagee. 
The order of the lower Court, in so far as 
it makes the petitioner liable for cost?, 
is also discharged. There will be no 

order for costs either in the appeal or in 
the Rule. 

V.B./r,k, Appeal dismissed. 
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Mookerjee and Beachcroft, JJ. 
Najahat Ali —Petitoner. 


Bibi Kadiran Opposite Party. 

Civil Rule. No. 342.3 of 1910, Deoi 
on iOth February 1913. against decie 
of Diat. Judge, Bhagilpur, D - 236h 
bruarv 1910. 

C. (1908), S. llS-ObjecI 
•bondoned by pl«ader-Courl actf with 
terial irregularity in entertaining cuch ob 
tion raued by .uccetior of pUader. 

objsotioo tukon by the pleader 
abandoned, tho Court acta v 

die ion* “8 

s euheL»«:?t!'‘*‘“ “1“°^ ‘‘Weetion raise 

oessor of tha by the i 

oessor of the pleader who originally abandonee 

(b: BMigal Land RegUiration AcM^s' 

he ie free to’w: 

tbftt baiieflfc. U be does s^aive itbeaannn 

tion deliheratol? adopted bv hi tj. fP 4 fl^ 

« 78-S*{ R«8i»tration Act (18: 
». 78 Suit for arreara of root by aaiigoe 


ft u sufficient if hit name is registered sub¬ 
sequent to suit. 

Where tho purohager of tho interest rf a land¬ 
lord as well as Ibo back rcnlH, suc.s to recover 
these routs as well as the rout due s uco Li.' pur¬ 
chase, it Is Runicieut for him t) prove durini’ I lie 
trial th.at his name was registered suhs^quciir to 
the institution of the suit, fp 4 s (j 

Mahomed Mustafa Khun ~ for I’eti- 
tioner. 

Judgment—We are invited in this 
rule to set aside a decree of disinisyal in 

a suit for rent, in which the value of the 
claim was under Bs. 100, OiOndJuly 
1908 tho plaintilV purchasel tho interest 
of tho landlord as well as the h ;ck rent 

due. On 5th February 1909 lie institu- 

ted this suit for recovery of arrears for 
1900, 1907, 1908 and two instalmenu of 
1909. The claim in respect of the years 
1906, 1907, 1908 was for back rent to 
which he bad acquired title by purchase. 
The remainder of the claim has accrued 
due since his purchase. The defendant 
resisted the claim on the ground among 
others, that the plaiutilT had not regis- 
tered his name under tho Land Kegistra- 
tratioD .Act of 1876, and was consequently 
nob competent to sue in view of the pro- 
visions of S. 78. It is stated on behalf 
of the plaintiff in this Court, and not 
denied on the part of the defendant, that 
this objection was abandoned by the 
pleader for tho defendant, in the Court 
of first instance. The plaintiff however 

applied to tho revenue authorities for a 

copy of the land registration decree. 

When the casecame on for trial, a new 
pleader appealed for the defendant and 
was allowed to press this point, although 
it bad been abandoned by the pleader 
whooriginally.appeared for the defendant. 
The plaintiff was taken by surprise, and 
as he was not ready with the copy of tho 
land Vogistration decree, the suit wasdis. 
missed. He subsequently applied for 
review of ju.lgment. Notice was there- 
upon issue! to thedefendantandalthough 
the copy of the land registration decree 
was produced, the application for review 
of judgment was ultimately dismissed. 
An appeal against the original decree was 
then lodged before the District .Judge, 
and was sought to be supported on the 

ground that it was not obligatory upon 
the plaintiff to have his name registered 
under S. 78. Land Registration Act, in res. 
pect of the back rent. It does not appear 
however whetlier the copy of the land 
registration decree, which had been filed 
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in tl’.o Court of first instance along with 
the ai'i'licition for review of judgment, 
was I'lO.luced before the District Judge. 
"With regird to the hade rent, the Dis¬ 
trict Judge held thas the plaintiff was 
hound to have his name registered pre- 
cisely in the same way as for rent which 
had accrued due in his time. We are 
now invited to set aside the order of the 
Court of first instance which has thus 
been atlirmed by the District Judge. In 
our opinion the Court of first instance 
iacted with material irregularity in the 
exercise of its jurisdiction. 

^ After the objection, which was of an 
entirely technical and as is plain on the 
facts of the present case, an unsubstantial 
character, had been abandoned, it should 
nob have been allowed to be revived at 
the hearing to the decriment of the plain¬ 
tiff. The provisions of S. 7S, Land Re- 
gistration Act, were framed for tlie pro¬ 
tection of the tonant, and the tenant is 
ifree to waive that benefit. It is also in¬ 
dispensable that if he does waive them, 
;he cannot be permitted at his choice to 
resile from the position deliberately 
^adopted by him. If this view were not 
'taken, the gravest injury might be done 
to the plaintiff, as is illustrated by the 
very case now before us. The copy of 
the land registration decree has been 
produced before this Court, and there is 
no room for dispute that the plaintiff 
has complied with the requirements of 
the law. But with regard to the back 
rent the District Judge has taken an obvi¬ 
ously eiroueous view. The case of Syed 
Serapat Hosscin v. Tarini Prosad Dobey 

(l) shows that the proivisions of S. 78, 
Land Registration Act, have no applica- 
tion to the case of a person to whom 
rent has been assigned by a proprietor 
whose name has not been registered under 
the statute. In the case before us, the 
name of the vendor of the plaintiff was 
registered under the Land Registration 
Act. The plaintiff could not very well 
have been invited to do what was impos¬ 
sible, namely, to have his name regis¬ 
tered in respect of tlie period during 
which he had no title and for which the 
name of his predeoessor-in-interest was 
registered in accordance with law. We 
must consequently bold that the suit 
should nob have been dismissed for the 
reasons stated by the Court below. We 
may further point out, as has been rA. 
"(1) [1907] llO.W. N. 141. -- 
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peatedly laid down Alimuddin Khan v. 
Uira Lall Sen (2), Belchambersv. Nawab 
Sir Syed Hussain All Mir^a Bahadur 
(3; and Abul Ehair v. Meher AU (4) thati 
it would have been sufficient for tbe^ 
plaintiff to prove during the trial that! 
his name was registered subsequent toi 
the institution of the suit. In the pro- 
sent case, his name was registered before 
the institution of the suit. 

The result is that this rule is made 
absolute, the decree of the Court below 
set aside and the case remanded bo the 
Court of first instance for re-trial in the 
presence of both the parties. As the 
rule has nob been opposed, we make no 
order as bo costs. 

V B ./B.K^ _ Case remandfid. 

(2) ri39G] 2'i CjI. 87 (F. H.). ’ ‘ " 

(3) [ISOS] 2 C. W. N. 493. 

(4) [1800^-26 Cal. 712. 
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Richardson and Beachcroft, JJ. 

Hari Das and o^/iers—Plaintiffs—Ap¬ 
pellants. 

v. 

Debendro Ram Banerjee and another 

Defendants—Respondents. 

Appeal No. 2341 of 1915, Decided on 
18bh January 1918, from appellate decree 
of Sub.Judge, Burdwan D/. 23rd July 
1915. 

Limitation Act (9 of 1908), Art. 142—Pos¬ 
session obtained by force counts in favour 
of true owner in suit for recovery of posses¬ 
sion on establishment of title. 

Possession of the true owner however obtiineil 
counts in his favour for the purposes of .Art. 
in a suit brought by him for recovery of posses¬ 
sion on establishment of title. [P 49 C 1] 

The plaintiffs, having been dispossessed by 
tho defendants of certain lauds belonging to 
them, succeeded in ousting the latter therefrom 
and retained possession until they were evicted 
under a decree in a suit brought by the defen¬ 
dants under S. 9, Spscific Relief Act : 

Scld : that time began to run against the 
plaintigs from the moment they were evicted 
in execution of the decree under the Specific 
Relief Act, and not b-5fore. [P 49 0 1] 

Sib Ghandra Palit —for Appellants. 

Amulya Charan Bhuttacharjee for 
Mritunjoy Chatterjee —for Respondents. 

Judgment. —This is an appeal from 
the judgment and decree of the Subor¬ 
dinate Judge of Burdwan, dated 23ra 
July 1915, confirming the decree of the 
Munsif of Katwa, dated 30th June 1914. 
The suit is a suit in ejectment and both 
the Courts below have found that the 
plaintiffs have a good title to the land 
which they claim bub that the suit is 



1918 


Baliram Kooh V. Sadha Sheikh (Fletcher, J.) Calcutta 49 


barred by limitation inasmuch as it was 
not instituted witbin 12 years of the 
date on which they were dispossessed. 
The findings of the Courts below are find- 
ings of fact and we are unable to interfere 
with them except so far as they are viti¬ 
ated by error of law. There is only one 
point in the case. In respect of a por¬ 
tion of the disputed land it appears that 
while the defendants were in possession 
the plaintiff succeeded in ousting them. 
The defendants thereupon brought a suit 
under S. 9, Specific Relief Act, to recover 
possession from the plaintiffs. It is ad¬ 
mitted by the written statement of the 
defendants that in the interval, until the 
defendants recovered under the Specific 
Relief Act, the plaintiffs were in posses¬ 
sion of this portion of the land. That be- 
ing 80 it is clear on the face of the record 
that on the question of dispossession the 
Courts below have overlooked the fact 
that possession by the true owner how¬ 
ever obtained counts in his favour for 
the purpose of Art. 142, Limitation Act. 
The appeal therefore succeeds to this 


extent. 

The result is that this appeal is a 
lowed in part, the decree of the Com 
below will bo modified and the suit di 
missed except in so far as it relates l 
the portion of the disputed land covere 
by the decree in the suit under the Spi 
cifio Relief Act. As regards that portic 
the suit will be decreed. The plaintif 
do not appear to 'have made this poir 
effectively in the Courts below and 
therefore make no order as to costs. 

V.B./a.K, Appeal partly allowed. 

A. I. R, 1918 Calcutta 49 (1) 

Fletcher and Shamsdl Hdda, JJ. 

Akrurmani Baisnabi - Defendant - 
Appellant. 


Madhab Chandra Chakrabarti 

ofJwri—Hespondents. 

Appeal No 2728 of 1916, Decide 

6th June 1918, from appellate deci 
1916 ®®"8Pur, D/- 23rd A 

-Act (1882), S. 1 
“Origin.! leiiee i. n,bi, fo/’„nl 

p^Vit.** willingnen of hii tr.n 

even after 1 
interest is tbe lease, and it 

‘i^at the tranefere 
the lessee is wiUlng to pay tbe rent, [p” 

1918 0/7 & 8 


Girija Prasanna Sanya/—for Appel 
lant. 

Atul ChandraGapta—{or}lo9.[)om]ent9. 

Fletcher, J.— This appeal must stuid 
dismissed. The suit was a suit for rent 
against the original lessee of a property 
to which the provisionsof tbe Transfer of 
Property .\ct apply. The liability of 
the original lessee who has transferred 
the land is contractuil; that liability 
subsists under the provisions of S. lOi?' 
(j), T. P. Act, notwithstanding that 
defendant 1 has parted with her interest 
in the leasehold property. Then, tlie 
next point is this: It is said that tho' 
Munsif found that the interest granted 
by tbe lease was perpetual. Tho learned 
District Judge says it was unnecessary to 
make such a finding for tho decision of 
tho case. I agree with the learned Dis- 
trict Judge. Not only it was unnecessary 
but it was improper after defendant 1 
bad parted with her interest to adjudi- 
cate on what was the nature of the lease 
granted in the absence of the transferee. 
All that the learned Judge had to adjudi- 
cate on and did adjudicate on was that 
the lease was subsisting at the time the 
present suit was brought. The appeal is 
accordingly -iismissed with costs. 

Shamsul Huda, J.—I agree. 

V.B*/r.K. Appeal dismissed. 

A. I. R. 1918 Calcutta 49 (2) 
Fletcher and Shamsul Huda, JJ. 

Baliram Koch —Appellant. 

v. 

Sabha Sheikh—Bespoudent. 

Appeal No. 1076 of 1915, Decided on 
3 l9t January 1918. 

Limitation Act (1908), S 20—Endorsement 
of part payment of principal, not signed by 
payer does not save limitation. 

Ao eodorsemeDt of a part-payment of tbe pria * 
cipal written oq tbe back of a bond on behalf of 
the person making the paymenti but not signed 
by tbe payer or bearing his mark, does not oper* 
ate to save limitation under S, 20. [P 50 Cl] 

Jogesh Chandra Boy and Anilcndra. 
nath Boy Choudhiiry—for Appellant. 

Lai Mohan Ghose for N. G. Burdalois 
—for Respondent. 

Fletcher, J.—This is an appeal by the 
plaintiff against tho decision of the 
learned Subordinate Judge of the Assam 
Valley District, dated 16th February 
1915, reversing the decision of the Munsif 
of Mangaldai. Tbe plaintiff brought the 
suit to recover a certain sum of money 
said to be due on a simple money-bond 
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^ !i i’ebruiry iOOS. The suit was 
M-riruLjl on i23r<l Janinry lOlo. In 
i’l'loi tu sliow fchnt lii^ suit was not 
lurrd.l unler the provisions of the Liini- 
tiition Act, the pUiutitf relied upon a 
f>art. payment of the principal ?aid to have 
lu'cn male on 24th January 19i0 and 
evi IfiicjI by an endorsement in writing 
on the back of the bond. The ground on 
which the learned Judge decided the case 
was that the endorsement of the fact of 
part payment of the principal on the 
back of the bond was not signed by the 
person making the payment, that is, the 
defendant, nor did it bear bis mark, he 
being illiterate. It isquite clear on the 
evidence that the defendant could not 
write and that the endorsement was 
written by another man for him. It is 
quite clear also that lie did not make any 
inarlc on the back of tlio bond, becaii'^e we 
li ivo looko 1 at the bond and the learned 
Ju Ige was right in saying that there was 
no sign of any mark to the endorsement. 
The question what is a sufficient hand¬ 
writing of the person making the pay¬ 
ment within the meaning of the proviso 
to S, 20, sub-S. (l), Limitation Act, has 
formed the subject-matter of judicial 
decisions and the latest case, so far as 
we have been referred to. is a decision of 
Jenkins C. J. and Aston, J. of the 
Bombay High Court [Jamna v. Jaga 
Bhana {l)J and the view adopted by 
tlie learned Judges in that case was 
tbit, if the payer aflixed his mark beneath 
;tb0 eulorsoment written for him in the 
,ci3o of an illiterate person, that was a 
^sufficient handwriting to satisfy the 
proviso to S. 20, sub-S. (l), Limitation 
Act. There is no case that has over yet 
suggested that, in the absence of mark, 
the clear words of the section requiring 
the payment and the handwriting to be 
made by one and the same person are 
complied with. I think the learned 
fudge of the lower Appellate Court came 
ho a correct conclusiou when he held 
that, on the facts found, the fact of the 
payment did not appear in the hand- 
vriting of the defendaut. In that view, 
the judgment appealed from is correct. 
The present appeal, therefore, fails and 
mast be disraissel with costs. 

Shamsu! Huda, J.— I agree. 

V.B./r.k. Appral dismis'sed. 

Trr [V904J 2« Bum. 2G2; ' 
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Richardson and SHaMSUL Huda.TJ 

Jalaluddin Peshawari—Petitioner, 

V. 

Emperor—Opposite Party. 

_ Criminal Revn., No. 52i of 1918, Da- 
cided on 17th July 1918 against order 
ofCbief Presidency Magistrate. Calcutta, 

Bengal Excise Acl (5 of 1909). S*. 46 and 
83 (a)—Offence under S. 46—Complaint by 
Police Officer below rank of Officer in 
charge of Police Station is illegal —Magis¬ 
trate’s proceedings are void under Criminal 
P. C., S. 530. (p). 

Oa the repori of a Junior Sub-Inspector of 
Police below the rank of an ofiRcer-in-charqe of 
a Police Statioo, a Jlacistrate tjok ctgoizance 
of a case under S.4G of the Bingal Excise Act 
and convicted the offender. 

iisltl, ( 1 ) that the Magistrate’s proceedings 
were void under Cl. fp). A. 5:30, Criminal P. C., 
inaemuch as ho was dcbirred by S. 8:3 (a) of 
t’nc Bengal bixeise Acl fiom takiuc; cognizance 
of the case on such a n'oort or compl.iint; 

(2) that the defect in tho proceedings was not 
a mere irregularity to which S. 537, Criminal 
P. C., applied, as that section presupposed a trial 
by a Court of competent jurisdicti III. fPSi 0 2 ] 

Langford Jamca, ^anoj Mohan Bose, 
Uanmohan Bose and J. M. Milra— 
for Petitioner. 

Orr—for the Crown. 

Judgment. ■ This Rule was issued 
on the Chief Presidency Magistrate of 
Calcutta to show cause why the con¬ 
viction of ttie petitioner and the sentence 
passed upon him should not he set aside 
on the ground specified as ground (c) in 
the poticioD. Ground (c) is in these 
tonus: 

Por that the whole trial was irregular and 
invalid inasmuch as the junior ofBccr Mr. R. K. 
Muk-jrjee was notlegMIy cvmpetent to send up 
tbUc.asjtj tho Migisir.vto.” 

Tiio petitioner, it appears, has been con- 
victe.l an.l sentenced under S. 46 of the 
Bengal Excise Act, 1909. Clause (a) 
S. 83 of the Act, lays down that no 
Magistrate shall take cognizance of an 
offence referred to in S. 46 excapt on 
his own knowledge or suspicion, or on 
the complaint or report of an Excise 
officer or an officer empowered in this 
behalf by the Local Government. Now, 
the only complaint or report which we 
can finl in this case is the document 
raarkel Ex A. The heading is “Report 
of serious case of section E. Town on the 
lObh day of April 1918.” The document 
purports to ba signed by E. K. Mukerjea. 
In tho first column the name of Sub- 
Inspector E. K. Mukerjeo appears again as 

the name of the complainant. It m.ay be 
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that Sub-Inspector R. K. Mukerjee lu'l 
been authorised by one of his superior 
officers to make this complaint or report, 
but we can see no reason for saying that 
the case was not instituted by the report 
or complaint made by him or that the 
Magistrate did not take cognizance of 
the case on that report or complaint. 
The Sub.Inspector is not an Excise Officer 
and the question therefore is whether he 
was an officer empowered in this behalf 
by the Local Government" within the 
meaning of S. 83 (a). Turning to Chap. 10. 
Vol. 2, Excise Manual, we find a number 
of rules or instructions issued l)y the 
Board of Revenue. Rule 18 refers to 
S. 83 (a) and states that the officers 
empowered by the Local Government are 
Police Officers not below the rank of 
officers.in-oharge of a Police Station. 
The rule quotes a Government notification 
which was not placed before us, and 
there is no reason for supposing that the 
effect of the notification is nob accurately 
reproduced. There is no definition of 
officer-in-charge of a Police Station" in 
the Exicise Act but the term is defined 

in the Criminal Procedure Code [ section 
4 ih) J. 


In the present cass in our opinii 
Sub-Inspector R. K. Mukerjee was i 
officer below the rank of an officer-i 
charge of a Police Station. He was 
-Sub-Inspector attached to the Jorasanl 
Police Station, but at all material tim 
he appears to have been subordinate 
Sub-Inspector Masud Hossoin who wj 
the officer-in-charge of the Station. T! 
mere fact that both officers were Su 
Inspectors is not sufficient. Mr. Or 
appearing for the Crown, has urged th 
this objection to the trial was not tak( 
in the 'Court below until the evideoi 
had all been recorded. But it was take 
at that stage and it was open to tl 
Magistrate then to take additional ev 
dence, if there was any doubt as to 
question of fact on which his jurisdictk 
depended. Ha did not take that ste 
Apparently he had no doubt as to tl 
facts and no suggestion seems to have be( 
made that the facts were not as we ha' 
stated them. He seems to have thougl 
that he had no power to quash the who 
proceedings. He had power however 
It was shown to him that the proceedioi 
hod not been legally instituted and thi 
he hod rio jurisdiction to hear the oas 
to acquit the accused on that grouu' 


The defect was not a mere irregularity 
to which S. 537, Criminal P. G., applies. 
Apart from anything else, that section 
presupposes a trial by a Court of compe¬ 
tent jurisdi.-tion. Here tlio Magistrate’s 
proceeding-’are void under 8.530.' 

He had tried an offender whom he w.is' 
nob empowered to try. In the circum-' 
stances he was debarred by the Act from' 
taking cogniz ince of the case. 

^ We may tnentioQ that tlii.-^ is tlie second' 
time within a few days in which the' 
authority of a i’olico Officer to make a 
complaint or report under 8.83 (a) of 
the Bengal Excise Act Ins been hroiighb 
in question before us, and we are^of 
opinion that in such cases the complaint 
or report should show on its face that it/ 
is made by some officer who has the 
requisite authority. The result is that 
this Rule is made absolute and the con- 
viction and sentence are set aside on the 
ground that the Magistrate's proceedings 
are void. The petitioner will be dis- 
charged from his bail-bond. 

v.B./r.k. fiule made absolute. 
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Mookerjkk and Bkaciicroft, ,T.J, 

Makund and Decree 

holders—Appellants. 

V. 

Saraswali Bibi and Judgment- 

debtors - Respondents. 

Appeals Nov 2 and 10 of 1910. Decided 
on 17 th December 1912. against orders 
of Suh.Julge, Monghyr. D/- 6th October 


la. Uv.l P. c (1908), s. lI-Execuh-on- 
Queshon decided at ona stage U conclusive 
and cannot be re-agitated in subsequent 

A decree directed thU H possession of the pro- 
port)- in d spmo was delivered hy the defoodints 

thereof, the defendants would not be held liable 
for me.,ne profits, but that if posse.ssion was not 

83 delivered, the defendants would be liable for 

mesne profits for the period antecedent to and 
during the pendency of tbo suit. The decree 
al8D contained a direction that in the event of 
ascertainmoiit of mesne profits tho shares of tho 
parties would be first determined and possession 
would be delivered according to the shares so cal- 
culated. The decree holders applied for execution 
of tbeir decree, asking for delivery of possession 
aud Ftatingthatan application for ascertainment 
of mesne profits would be made aeparatelv 'u 

Jhiprlld ‘‘“e judgment-debtors 

obiected that possession had already b->en deli- 

vered by them to the decree-holders. The Court 

in^Btigated the question in controversy and 

A !• possession had not 

been delivered. The extent of the shares of the 
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parlio- clotcrmijipj and possession was deli¬ 


vered accord.in!zly. buo^eqiiently, tbo plaintiffs 
applied for asctrtaininenl of mesne profits, where- 
the jadgm»'nt-debtors objected that mesne 
profits could net be claimed as possession bad been 
delivered \^ithin one month from the data of the 
decree. 

Jh'rJ: that tbo que.'tion whether or not posses¬ 
sion 1 aJ been delivered was directly and sub* 
stiiitially in is^ua between the parties in the 
previous application for execution, and that the 
decision thereon must be deemed to becouclusive 
between them at all subsequent stages of tbo 
(xecuLion proceedings, [P 52 C 2] 

(b) Civil P.C. (1908),O. 22, R 3-Decree for 
possession with mesne profits against A, D 
and iS—N dying leaving three infants—Appeal 
decided in favour of appellants—Second ap¬ 
peal—AH appellants in lower Court made 
respondents, but appeal as against two minors 
dismissed for non*prosecution ** Appeal 
should not fail in its entirety. 

A decree for p^ssesvion svith mesne profits was 
* * 

obtained against thrfo persons B, .1 and .S'. S 
tlietl I'jAviug aj bis rciU’-'scatativc' ttirce infant 
soi'S. Ill iui agaiij't thod.’oico ilic anpul- 

l it.'C nrt d-'Cii!td in favour of the appelbinis. 
In sfcontl appeal all the appellants in the lower 
appellate Court wore made respondents, but the 
second apfcal against two of the minors was dis- 
mi.'sed for want of prosecution. 

J/flti: that the appeal should not fail iu its 
entirety and that the whole claim for mesno 
profits should not be dismissed and that it was 
still open to the decree-holder to obtain a decree, 
as against the j jdgmcnt-debtois other than tbo 
two minors against whom the appeal had been 
dismissed, in respect of what would be their 
share of the mesne profits. [P 53 C 2) 

Karnnamoijee Bose for Khetra Mohan 
Sen — iov Appallants. 

Dwarka Nath Chiickerbutty and Hari. 
har Prosad Singh—hv liespoadeots. 

Judgment.—This appeal is directed 
against an order in a proceeding for as¬ 
sessment of mesne profits. The appel. 
lants, who were plaintiffs in the original 
suit, obtained a decree iu the primary 
Court, on 30th June 1902, for recovery 
of possession and mesne profits. This 
decree was aifirmed by this Court on 14bh 
June 1905. The decree directed that if 
possession was delivered by the defen¬ 
dants to the plaintiffs within one month 
from the date thereof, the defendants 
would nob bo held liable for mesne pro¬ 
fits; bub if possession was not so deli¬ 
vered, the defendants would be liable for 
mesne profits for the period antecedent 
to and during the pendency of the suit. 
The decree also contained a direction that 
in tl)e event of ascertainment of mesne 
profits, the shares of the parties would 
be first determined and possession would 
be delivered according to the shares so 


1918 

calculated. The case for the appellants 
is that possession was not amicably deli¬ 
vered, and on 13th December 1905 they 
applied for execution of the decree. In 
this application, they prayed that the 
shares of the plaintiffs and defendants 
might be determined and that joint pos- 
session might be delivered in accordance 
with the result of this inquiry; it was 
further stated that an application for 
ascertainment of mesno profits would be 
made separately. In answer to this ap- 
plication, the judgment debtors objected 
that possession had already boon deli, 
vered by them to thedocree-bolders. The 
Court investigated the question in con¬ 
troversy and came to the conclusion that 
possession had not been delivered. Tea 
extent of the shares of the parties was 
determined and possession delivered ac- 
eordingly. This order was made on 26bh 
May 1900. On 20th May 1909, the plain, 
tilts applied for ascertainment of mesne 
profits. 

The judgment-debtors objected that 
mesne profits could not be claimed as 
possession had been delivered within one 
month from the date of the decree. The 
Subordinate Judge has now found that 
possession was delivered as alleged. On 
the present appeal by the decree-holders, 
it has been contended that the matter is 
concluded by the order of 2Gth May 1905. 
On behalf of the respondents it has been 
argued that the question is open for con¬ 
sideration, inasmuch as the question now 
under discussion, namely, the amount of 
mesne profits payable by the defendants 
to the plaintiffs, was not before the Court 
on the application of 13th December 
1905. In our opinion, there is no room 
for serious discussion that the rights of 
the parties must be taken to have been 
determined by the order of 26tb May 
1903. It is true that mesne profits were 
not claimed in the application of 13tb 
December 1905, but possession was de¬ 
manded by the decree holders. This ap¬ 
plication was resisted by the defendants 
on the ground that possession had been 

previously amicably delivered by them. 

The Court was therefore invited by the 
parties to determine whether or not pos¬ 
session had been delivered. The ques¬ 
tion was directly and substantially in 
issue between the parties and the decision 
thereon must be deemed conclusive bet¬ 
ween them at all subsequent stages of 
the execution proceedings: Mungal 
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shad V. Grija Kant (l), Ram Kirpal v. 
Rup Kuari (2) and Berii Ram v. Nanhn 
Mai (3). We hold accordingly that pos¬ 
session was not delivered as alleged by 
the defendants and that their liability 
to pay mesne profits must be determined 
on the basis of the order of 26th May 
1906. 


The result is that this appeal is al¬ 
lowed, the order of the Subordinate Judge 
set aside and the case remanded to him 
in ofdor that the amount of mesne pro¬ 
fits may bo calculated. The appellants 
are entitled to their costs both in this 
Court and in the Courts below. We 
assess the hearing-fee in this Court at 
two gold mohurs. A difficulty however 
has arisen, to which we must now advert. 
Tho decree for possession was obtained 
against three persons. Bolakilal, Abdulla 
Yunus and Sital Prosad. Sital Prosad 
subseciuently died and left as his ropro- 
sentatives throe infant sons. Tho order 
of the Court below was made in favour 
of all these persons, and, in the present 
appeal, not only the widow of Bolakilal 
and Abdulla Yunus, but also the three in- 
fant sons of Sital Prosad were joined as 
respondents. These infants had boon re¬ 
presented in the Court below by one of 
the officers in the Court of the District 
Judge as their guardian ad litem. In 
this Court, that officer has been dischar- 
ged and the Deputy Registrar appointed 
guardian ad litem. The appellants were 
directed to deposit the prescrilied costs 
for tho appointment of a vakil on behalf 
of the Deputy Registrar, and to file the 
usual indemnity bond. This order they 
failed to carry out, and as a consequence, 
on 14th June 1912, the appeal was dis¬ 
missed in so far as the minors were con¬ 
cerned. Before this order was made, it 
had been held on 27th July 1910 that one 
of the sons of Sital Prosad. Gobindo Pro- 
sad by name, had attained majority. The 
order of dismissal of 14th June 1912 

would consequently apply to two of tho 

three infant sons of Sital Prosad, namely, 
Ilari Prosad and Giaya Prosad. It is 
plain that in so far as they are concerned, 

the order of the Subordinate Jud<»o can. 

not bo disturbed. This raises the ques. 
tlon whether the appellants are entitled 
to any relief, and,if so, what. 

The appellants have argued that it is 


l) [1892] 6 Cal. 6=81. A. 128 (P.C.) 
l\ };8841 6 All. 269=11 1. A. 67 (PO.). 
8) [I886j 7 All. 102=111. A. 181 (P.6,). 


immaterial that the appeal has already 
been dismissed as agiinst the two infant 
SODS of Sital Prosad, and, that it is still 
open to them to obtain a decree for the 
entire mesne profits against the widow of 
Bolakilal, .Abdulla Yunus and the major, 
son of Sital Prosad. In oui’ opinion, this| 
view cannot possibly he supported. Nov 
can we accept the extreme contention of 
the judgment-debtors that the appeal 
sliould fail in its entirety, and the whole' 
claim for inesuo profits be dismissed, The; 
position is precisely tho sauic as if thoi 
decree-holders had entered into a com ' 
promise with two of the tlirce sons of 
Sital Prosad and released thorn from lia¬ 
bility. In that event, the clocree iiolders. 
would still be entitled to obtain a decree 
as against the three judgment-debtors in, 
respect of what would bo their share of 
the mesne profits. This is clear from 
the decision of this Court in Ram Ratan 
Kapali v. Astoini Kumar Dutt (-1). We 
accordingly direet the Subordinate Judge 
to assess mesne profits on the tiasisof the 
order of 26th May 1906; but tlio amount 
will be calculated only in respect of the 
shares of Bolakilal and .Abdulla Yunus 
an! a third sham of Sital Pros.ad. The 
Subordinate Judge will ho at lih.nty to 
take evidence to enable him to determine 
the respective shares of the judgment- 
debtors; if no evidence is given, tho pre¬ 
sumption will l)e that the original judg- 
ment-debtors were liable in equal shares. 
It is conceded that this order will govern 
the other appeal (Miscellanoou-s Appeal 
No. 10 of 1910); but there will be no 
separate order for costs. 

v.n./R.i^ _ A pveah allowed, _* 

' (4) Lioio'l 37 Cdl. 559=0 1. G. GJ. 
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Fletcher and Shamsui. Hgda. JJ. 

Iswar Chandra Kapali —Defendant— 
Appellant. 

V. 

Arjan and another — Plaintiffs—Res¬ 
pondents. 

Appeal No. 606 of 1910. Decided on 
12th March 1918, from appellate decree 
of Dist. Judge, Mymensingh, D/- 30tli 
April 1915. 

(a) Practice — Ex parte hearing — Party 
making ex parte application mu*t call atten¬ 
tion of Court to matter* for and against— 
Order extending lime for filing appeal can 
be cancelled by tame Court ~ Limitation 
Act (9 of 1908), S. 5. 

When an ex parte application ig .made, it is 
the duty of the party making the application to 
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c.iil tlic xtl .'jjticm of (ho Judfje act only to the 
I' li.: iicf the l;iw or authority iu favour of 
hi' case but also to the matters that are against 

S4 0 2i 

Du aa cx parte application made to the Dist* 
net Jud-e. a-kiu 2 him under the provisions of 

0 . Lim. Act. to extend the time for filiu^ au 
appeal and to give the appellant time foc° the 
purpo.-^t of piying the court fees, the Judge made 
'in . ra.-r that limo would bo extended. But 
.'UlK;.tjue;jllv and before the memo of appeal 
-luj ill fa-jt been admitted, he re-considered his 
Ofih'r and revoked it: 

Hel l: that the Judge had ample authoritv 
under the law to revoke or alter his previous 
order at any time before the appeal was admitted. 

,ni. . . [P34C2i 

(b) Limitation Act, (1908), S 5--Suffjcient 
cause Mistake of legal adviser — Proof of 
bona fide mistake must be furnished. 

Before an extension of time can be granted 
utiderS. 5 on the ground that the apieal hai 
been filed beyond time owiug to a mistake made 
by the legal adviser of the appellant, there must 
00 properevidence cst.iblishlijg that ini>take was 
commuted and that it was a bjiui (iJo one. 

(cj Civil P. C. (1908). S 2 (2)-Order^re' 

^sing to admit appeal whether decree— 
Quaere. 

\\ijuther an order refusing to admit an appeal 
filed out of time is a decree within the meaning 
of the Civil I’rocedure Code. [P 54 Q 1 ] 

Birendra Kumar De—ict Appellant. 

Chandra Kant Ghose and Nilkant 
Ghose for Respondents. 

Fletcher, J. This is an appeal by de¬ 
fendant 1 against tbe decision of the 
learned District Judge of Myinonsiugh, 
dated 30t}i April 1915. The appeal is 
preferred against an order refusing to 
ia Imit an appeal out of time. It is said 
Ifcliat it is a decree under the fcorins of 
the Civil Procedure Code and is there¬ 
fore, appealable. I will assume for the 
purposes of this case that it is so. There 
may be some other cases in which there 
may be arguments for considering whe. 
thor or not that is a decree within the 
moaning of the Civil Procedure Code. 
Now what happened in this case was this. 
Wo are told that there was a conllict of 
l^gal opinion on this important case. 
Inere was a consultation amongst the 
pleaders practising in the Munsifs Court 
as to the course the plaintiff should adopt 
under tbe law. That opinion did not 
however agree with a similar consulta- 
tjon that took place amongst the pleaders 
practising in the Court of the District 
Judge and the appellant before us ad¬ 
mittedly allowed tbe time to expire 
within which he had to prefer his an 
peal. On 27bh April 1915. an ex parte 
application was made to the District 


IswAR Chandra v. Aiuan (Fletcher, J.) 


1918 

Judge asking him under the proviaions of 
o. 5, Lim. Act, to extend the time for ap¬ 
pealing and to give the appellant time for 
the purpose of paying tbe court-fee. Now 
It 13 a well-established rule in all Courts 
that when an ex parte application is 
made, ifc 13 the duty of tbe party making 
the application to call the attention of 
the Judge not only to the portion of the 
law or authority in favour of bis case 
but al3o to tbe matters that are against 
him and apparently, as far as one can 
gather from the records of this case, the 
attention of the learned Judge was not 
called to the provisions of S. 28, Court- 
fees Act and the Judge on his order 
sheet made tbe order that time would 
be extended. Subsequently the learned 
Judge discovered that under the Court- 
fees Act; the court-fee ought ordinarily 
to 1)0 pai 1 on a plaint or memorandum of 
appeal before such plaint or memorandum 
0 ! appeal is admitted. It is said that 
the learned Judge was wrong because 
S. 149, Civil P. C., i3 opposed bo that 
view. Bub so far as appears from the 
order sheet, the pleader for the appal- 
lant did not call the learned Judge's at- 
tentiou to S. 149. Civil P. C , and the 
learned Judge clearly did not exercise 
any discretion that he had under S. 149. 
Tint being so the learned Judge said that 
the matter must be heard again. It is 
said that tbe learned Judge having dis¬ 
charged his duties on 27th Aprif 1915 
was incompetent to interfere with his 
order made on that date. With that I 
do nob agree. The memorandum of ap¬ 
peal had nob in fact, been admitted and 
the Judge had obviously power to revoke 
or alter that order at any time before! 
the appeal \Yas admitted. It seems to me' 
that there cannot be the slightest doubt 
that the .Judge had ample authority in 
this case to reconsider his order of 27tb, 
April 1915 when the matter was poinledi 
out to him. 

Then the next point is that the Court 
has Dofc properly considered tbe case 
under S. 5, Lirn. Act, and that the Judge 
has not taken into consideration any of 
the facts. There are a number of deci¬ 
sions now on this point and these autho¬ 
rities turn upon the mistake of the 
legal adviser. Take the case reported as 
Kakhal Chandra y. AshutasJi Ghosh {l). 
inere the appeal was sought to be ad- 

mistake of the pleader. 

ID [1913119 I. 0.93i; 
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Bub in theso oases we find that the le}»al 
adviser never comes forward and states 
that he made the mistake but somebody 
else pledges his oath for another and 
says that the legal adviser made the 
mistake. As a matter of fact I under¬ 
stand that in this case the legal adviser 
has nob made any affidavit stating that 
he made the mistake and ordinarily, 
before a Court can act upon a statement 
that a gentleman made a mistake, there 
ought to be proper evidence establishing 
the fact that a mistake had been com¬ 
mitted and that it was bona fide on. In 
this case that has not been established nor 
do I think there is any ground for inter¬ 
fering with the discretion exercised by 
the learned District Judge. It is said that 
it is not shown on what grounds the 
learned Judge exercised his discretion. 
The answer is that it is not shown in 
this appeal that there are grounds on 
which we are entitled to interfere with 
the exercise of that discretion. I see no 
reason in a case of this nature vio interfere 
with the order passed by the learned 
District Judge. The appeal fails and is 
dismissed with costs. 

Shamsul Huda, J — I agree. 

V.B./r.k. Appeal dismissed. 
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Mookerjee and Carnddfp, JJ. 

Misri Plaintiff—Appellant. 

V. 

Vishnu, Nath 5a/iu —Defendant—Res¬ 
pondent. 

Appeal No. 1280 of 1910, Decided on 
2nd January 1912, against decree of Dist. 
Judge, Durbhanga, D/- 12bh February 
1910. 

(a) Civil P. C. (1908), S. ISl-Appellate 
Court can remand cate under S. 151. 

A Court of appeal is competeut to remaud a 
case for re'trial uudor circumstances not meu- 
tloned in R. 23, 0. 41 of the Code, where the 
cuds of justice rei^uice ibis to be done. 

», ^ [r c 1] 

(b) Civil P, C. (1908), S. 151—Appeal pre- 

j f*” nol repreftente<) by guardian 

ad litem u not competent—High Court can 
however under S, 151 make order necessary 
to meet ends of justice. 

Aq appeal preferred by an infant not rcpre* 
eeuted by a guardian ad litem cannot be enter¬ 
tained, but in such a case the High Court will 
exercise its powers under 8. 161 and make such 
order as is necessary for the ends of justice. 

lP65C2P5eCll 
Lakshminarayan—iox Appellant. 

Judgment. —This is an appeal on be¬ 
half of the plaintiff in a suit to enforce a 


mortgage security alleged to have been 
executed by the defendant in his favour 
on 14th May 1907. Tlio suit was com¬ 
menced on l-5th June 1908. Amongst 
other defences tlie defendant urged tltab 
he was an infant at the time when tlio 
transaction took place. The Court found 
upon the evidence tliat t'no defendant N\a3 
born on 17tli August 1892 and that a 
guardian of his person and propeity liad 
been appointed iinloi' t!io Guardians and 
Wards .\ct so that the dof-T'tl.ir,*, could 
not attain majority till 17tli August I'Jld. 
Notwithstanding this finding, the Comb 
heard blie case on the merits and made a 
decree against the dofendaot though liu 
was nob represented by a guardian ad 
litem. The defendant appealed to the 
District Judge and although according to 
his own contention which had Ijeen 
accepted as well founded by the original 
Court he was an infant, he preferred the 
appeal himself as if he was sui juris. No 
objection was taken by the plaintiff-res¬ 
pondent that the appeal was not })roper- 
ly constituted; on the ether band the 
plaintiff attacked the finding of the pri- 
raary Court as to the date of birth of the 
defendant. Upon that point his conten¬ 
tion failed and the District Judge affirm- 
ed the finding of the first Court. The 
District Judge then proceeded to hold 
that the suit was improperly constituted 
because the defendant, an infant, was not 
represented by a guardian ad litem; but 
he hold that he had no authority to re¬ 
mand the case under R. 23, 0. 41 of the 
Code of 1908, inasmuch as the scib had 
nob been decided in the Court of first 
instance upon a preliminary point. The 
Judge thereupon allowed the appeal and 
dismissed the suit. 

The plaintiff has now appealed to this 
Court and on his behalf it has been con¬ 
tended that the appeal before the Dis¬ 
trict Judge was incompetent because it 
had bean preferred by an infant nob re¬ 
presented by a guardian ad litem. The 
learned vakil for the appellant has how. 
ever conceded that if his contention is 
well-fcunded, the present appeal must 
also be treated as incompetont because be 
has not taken any steps to havo the res¬ 
pondent represented by a guardian for 
the purposes of his appeal, though accord¬ 
ing to the concurrent findings of the 
Courts below the defendant-respondent is 
still an infant. Under these circumstan¬ 
ces we have to exercise our powers under 



•'^'6 Calcutta 


S. lol of tho Coda and to make such 
order is necessary for tho ends of jus. 
tic3. Ic is clear, in our opinion, that the 
learned Judge took a restricted view of 
his po'.yers as a Court of appeal. No 
doubt it has been held by this Court in 
the case of AUhd Karim v. Fayez Biiksh 

(1) that a Court of appeal is competent 
to make an order of remand only when 
tho conditions mentioned inR. 23. 0 . 41 , 
arefulBlled. We are however not pre¬ 
pared to accept that view as sound 

564 of the Code of 1832. which re¬ 
stricted the powers of an appellate Court 
to remand a case, is nob reproduced in 
the Code of 1908 and as already explain- 
ed by this Court in the case of Toftm 
^Bibi V ZahetJa h'hatoon (2), it is compe- 
iCent to a Court of appeal to remand a 
'case under circumstances nob mentioned 
in R. 23, 0. 41, where the ends of 
ticG ro'iuiiG that the case should be re- 
triQl. In the case before us the proceed¬ 
ings have i) 00 u throughout irregular, and 
.the only course which the Court can 

.possibly pursue is to discharge tho dec¬ 
rees of both the Courts below and to re¬ 
mand the case to the Court of 6 rst in- 
stancs. The plaintifT will he at liberty to 
take steps for the appointment of a guar- 
dian ad litem for the defendant. When 
ho has done so. the suit will be tried out 
,on the merits, There will be no order 
iter costs as the respondent is nob repre¬ 
sented before us. 

R.K. remanded, 

ii) [1011} !) I. 0.224:--- 

(2) [lOiOJ 7 I. C. 75. 
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Mookerjee and Beachcropt. JJ. 

Umesh Chandra Dff—Plaintiff-Appel¬ 
lant. 

V. 

Jakhomal Defeoiant — Res¬ 

pondent. 

-Vppsal No, 3l.57of 1912, Decided on 
D3th May 1913, from appellate decree of 
Disk. Burdwan. D/. 9bh August 

I J. 

extract Acl (1872). S. 69 - Arrears of 
rent due by palnidar to zamindar paid by dar- 
^tnidar and he entered possession in 1862 

lyossessjon formally terminated in 1899— 
S>u>t by patnidar in 1901 for rent against dar- 
patnidar--During pendency of suit dar-pat- 
nidar paying rent on behalf of palnidar-Suil 
by dar-patnidar to realize these sums after 
allowing defendant putnidar credit for rents 
payable by him as dar-patnidar- Dar-patni* 
dar is entitled to decree - His claim cannot 
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be postponed merely because account is not 
taken ot his possession from 1862 as such 
claim if put forward can be met by plea of 
ll.Dltation. 

A dar-patnidar paying up the arrears of rent 
due by the patnidar to the zamindar came into 
possession of the p tni under Cl (4;. S. 13, Pabui 
Kegnlation of 18l9on 17th November 1S62. He 
contmued in possession for many years. It was 
not ti 7th August 1899 that bis possession was 
formally terminated. On 1st February 1901 the 
patnidar iDstituted a suit for rent against the 
dar-patnidar for the period between May 1895 

pendency of this 

litigation the patnidar rope.atedly made defaults 
10 pyme-nt of rent and the dar-patnidar had to 
aili-sfy the demand of the superior landlord on 
sev^L-D successive occasion.s from 4th November 
190o to 15th November 190S. Tho dar-r.atnidar 
then brought a suit to realize these sums after 
allcwing the defendant patnidar credit for the 
rents payable by him as dar-patnidar duriuo the 
period ; '' 

Held : (1) that as tho payments made by tho 
plaintid benefited the defendant, the plaintiff 
was entitled to a decree ; (2) that tho claim of 
the plaiiuiff could not bo postponed merely be¬ 
cause accounts hsd not been taken of the poshes- 
siou of the phintin from 17tb November 18G2, 
inasmuch as if a claim were now put forward for 
an account of this period, it would be success¬ 
fully mob by the plci of limitation. (P 57 C 2] 

Mahendra Nath Bay and Bira Lai 
Sanyal—lor Appellant. 

Bam Chandra Mojumdar and Nagen^ 
dra Nath Se7i~{oT Respondent. 

Judgment.—This is an appeal by the 
plaintilf in a suit for recovery of money 
paid by him for the benefit of the defen¬ 
dants. The circumstances under which 
the payments have been made are not 
disputed. Tho defendants on 6 bb May 
1895 acquired a pufcni taluk created on 
17tb February 1811. The plaintiff is the 
owner of a dar-patni of four out of the 
hvo Villages comprised in the patni. This 
dar-patni was created on 16bh May 1862, 
Shortly after the creation of the dar- 
pitni the patnidar made default in the 
payment of rent to tho superior landlord, 

ihe dar patnidar thereupon paid up the 

arrears and on 17th November 1862 came 
into possession under Cl. ( 4 ), S. 13. Patni 
Resulation of 1819. The dar-patnidar 
continued in possession for many years. 
Indeed, ,t was not till 7tb August’1899 
that hjs possession was formally termi- 
mted. On 1st February 1901 the pafcni- 
dar instituted a suit for rent against the 
dar-patnidar for the period between May 
1895 and January 1901. It was stated in 
0 phiint of this suit that possession of 
the dar-patnidar as usufructuary lien¬ 
holder under the regulation had termi¬ 
nated on 7th August 1899. It is clear 
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howevQr that as rent was olaiined froai 
1895, the case for the putnidar must have 
been that the lien had ceased to exist at 
least Iron that date. On any other theory 
it would be impossible to substantiate 
the claim for rant from the dar-patnidar, 
because it has not been and cannot be 
disputed that so long as the dar-patnidar 
lawfully remained in possession as lien¬ 
holder he was not liable to pay rent to 
the pubnidar. 

This suit was decreed by the Subordi- 
Date Judge in part and that decree was 
ultimately affirmed on appeal by this 
Court on 7th April 1908 : JakhomuU v. 
Saroda Prosad Dey (l). During the pen¬ 
dency of this litigation the patnidar re¬ 
peatedly made default in payment of rent. 
The consequence was that the present 
plaintifl (the dar-patnidar) was driven to 
satisfy the demand of the superior land¬ 
lord on aevQD successive occasions from 
4th November 1905 to 15bh November 
1908. The plaintiff now seeks to realize 
these sums ; but be has very properly 
allowed the defendants credit for the rent 

m as dar-patnidar during 
this period. The Court of first Instance 
decreed the claim in part. Upon appeal 
the District Judge has reversed that deci¬ 
sion. He has held, first, that the plaintiff 
claims to bo in possession during these 

years as usufructuary lien holder and he 

must conssquently bo deemed to iiave 
made the payments for the protection of 
his alleged lien ; and secondly, that if 
accounts are taken from I7th November 
1862 when the dar-putoilar came into 
possession upon payment of the dues of 
the superior landlord up to the date when 
ms possession actually terminated, a 
large sum would probably be found to ho 
due to the putnidar, and that till this 
account has been taken the plaintiff 
should not be allowed to recover sums 

. . save the patni In our 

opinion, there is no foundation for either 
of these propositions. 

In 80 far as ground 1 is concerned, it is 
clear that the pUintiff did not claim 
to be in occupation as usufructuary lien- 
holder during the years 1905 to 1908. As 
already stated, the case for the putnidar 
m the previous suit for rent was that 
poseossioD of the dar-patnidar as lien¬ 
holder had ceased on 7th August 1899. In 
fact, the suit was founded on the theory 
that po ssession had been terminated at 

U) U906] 7 0. L. J. eoT -- 
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least as early as 1895. That allegation 
was not repudiated by the defendant The 
defendant stated that a large sum of 
money was duo to him on account of tho 
payment mado by him to the superior 
landlord cn I7th November 18G2, and lie 
made a grievance that as this large sum 
was still due to him, he could not bo held 
responsible for the payment of rent. Bub 
there was no allegation on his part that 
h^ was actually in occupation as a lien- 
holder. Under these circumstances it is 
impossible for us to bold that the present 
plaintiff may regularly be deemed to have 
made successive payments to the superior 
laallord for the protection of his alleged 
lien. Consequently the principle of tdie 
decision in the case of Jinnat AH v. 
Fiiteh Ali (2), upon which the District: 
Judge relies, cannot apply. The payments' 
were made by tho plaintiff in his character' 
as dar-patnidar and tliere is no question 
that the defendant as pubnidar has pro- 
fitel by the payments. 

In so far as grouad 2 is cuncoinod, it isl 
clear that the claim of the plaintiff cau-l 
not be postponed merely because accounts 
have not been taken of the possession of 
the plaintiff from 17th November 1S62. 
It is plain that if a claim wore now to l>e 
put forward for an account of this porio.l, 
it would bo successfully met by the plea 
of limitation. It is also clo.ar that during 
this long series of years the putnidar has 
not pub forward a claim for recovery of 
any excess amount which might have 
been realized bv the dar-patnidar. The 
grounds assigned by the District Julge in 
support of his julgment therefore cannot 
be supported. Tho result is tint this ap¬ 
peal is allowed, the decree of the District 
.Judge set aside and that of the Court of 
first instance restorel with costs both 
here and in tho Courts below. 

_v_b./r.k, __ Appeal allowed. 

(2) [hjiijyl.o. 2 Tu. 
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OlIITTY AND WaLMSLEY, JJ. 

Kamal Baidija and another— 
dants—Appellants. 

v. 

Ganesh Chandra Biswas and others — 
Plaintiffs—Respondents. 

Appeal No. 2305 of 1916, Decided 
on 17th June 1918, from appellate 
decree of Sub-Judge, 24.pergaDnah3,. 
D/- 3rd August 1916. 


Kamal Baidya v. Ganesh Chandra 
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Bengal Tenancy Act (1885). S, 182— 

Hon)£s(.'-ad—Mere occupation for mors than 

twelve years does not make occupier settled 
raiyal. 

il'-i'jre a ror?on can become a settled raiyat of 
a vill;<re he nui«t be a r.ii\at. Mere occupatioQ 
of cl bc.me'^te-i'J ia .a village for omre than 
uars wniiUl not make the occupier a settled 
raivatof tin; village, [P 53 Q 1] 

P/nlodh Chandra Hoy — for Appel- 
latif':. 

Sui'eudra Chandra Sbh and Hem 
Chunder Sen —for Respondents. , 
Judgment.—Tliis was a suit in eject- 
ment, and the only question was whether 
the defendants had acquired occupancy 
riglits in the land which would protect 
them from eviction. Tlio lower appellate 
Court found that though the defendants 
had a hot7i0stead in the village for over 
30 yoars, they had no land in the village 
other than tlie land on which tliey 

entered under the kabulivat in lOOdand 

that tliorofoi'Q thoy had not acquired any 
such rights. Before they could become 
settled raiyats in the village tliey would 
have to bo raiyats, and that they entirely 
failed bo prove. S. 182. Ben. Ten. Act 
does not help the appellants. The appeal 
must be dismissed with costs. 
v.b./r,k. ippcrtZ dismissed. 
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Mookerjee and Cai;kdufk, .J.J. 

A. ir/iyfe—Appellant. 

v. 

Hhairab —Respondent. 

Appeals Nos. 809 and 1068 of 1909, De- 
-cided on7th July 1911,against appellate 
decree of Sub-Judge, Burdwan, D/. 27th 
January 1908. 

Contract Act (1872), S, 15 —Suit for rent 
on basis of kabullyat resisted on plea of 
coercion—Defendant is bound by terms un¬ 
less he proves his allegation. 

\yher0 a suit for reut upon a kabulivat is 
resulted by the defendant on the ground that 
the kabulijat, having been obtained from him 
by coercion, is not binding on him, it is for him 
to prove his allegation and, unless he does so be 
13 bound by the terms of the kabulivat. lu such 
a e.ase it is not for tbo pUiniiff to prove the 
inception of the tenancy, the area of the land 
demised and the rent payable bv the defendant. 

(P58C2; P6yCl) 
Umakah Mukherjee and Khetter 
Mohaii Sen—ior Appellant. 

Surendra Nath Ghoshal~-lor Respon¬ 
dent. 

Mookerjee, J. —This an appeal on 
behalf of the plaintiff in a suit for rent. 
The case for the plaintiff is that the 
defendant on i3th August 1889 executed 


a kabuliyat in his favour, in which he 
admitted that he held 7 bighas 15 cotfcahs 
of land measured with a rashi of 18 
inches a cubit at the annual rental of 
Rs. 12.3-0. He further agreed that if 
any excess land was found in his posses- 
sion, he would pay rent thereof in 
addition to the aforesaid rental without 
any objoction and neither he nor his 
heirs would raise any objection thereto. 
The plaintiff now seeks to recover rent 
at the rate mentioned in the kabuliyat 
and also addit’onal rent for excess land, 
which he alleges is in the occupation of 
the tenant. The tenant resists the claim 
on two grounds, namely, first, that the 
kabuliyat was obtained from him by 
coercion and was not binding on him; 
and secondly, that there was no excess 
land in his possession for which he was 
liable to pay additional rent. 

Tho Courts below have dismissed the 
suit on the authority of tlie decision in 
tho case of Rajkumar Pratap Sahay v. 
Ram Lai Singh (l), The Subordinate 
Judge has field that inspite of this con¬ 
tract between the parties it was neces¬ 
sary for the plaintiff to prove the 
inception of the tenancy and to establish 
to the satisfaction of the Court the 
quantity of land and the rent payable by 
the defendant at that time. He has 
further held that as the plaintiff has 
failed to discharge the onus which lay 
upon him his suit must fail in so far as 
the claim relates to excess land. In our 
opinion this view cannot possibly be 
supported. The Subordinate Judge has 
misunderstood the decision of this Court 
on which ho has placed reliance. In that 
case there was no written contract 
between the parties, the terms of the 
tenancy were not known with certainty, 
and the origin of the tenancy had not 
been established. There was an entry 
in the rent receipts to the effect that the 
reut was paid in respect of an area 
mentioned. Under these circumstances, 
the Court held that the plaintiff had 
failed to prove that there was really any 
excess land in the possession of the 
defendant for which he was liable to pay 
rent. In the case before us, unless the 
allegation of the defendant as to the 
circumstances under which the kabuliyat 

was obtained from him are established 
. he is bound by its terms and the 
kabuliy at shows conclusively that h® 
il) [1907] 5 0. L. JTMS: 
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held 7 bighas and 15 cottahs of land 
measured according to arashiof IB inches 
to tbs cubit at an annual rental of 
Rs. 12 3-0. If, upon meisuremeut ac¬ 
cording to the same standard, it is now 
established that he holds more than 
7 bighas and 15 cottahs of land, he is 
obviously bound to pay additional rent 
I for the excess area. 

The result therefore is that this appeal 
is allowed, the decree of tho Subordinate 
Judge set aside and the case remanded to 
him in order that be may raise an issue 
as to the circumstances under which tlie 
kabuliyat was obtained by tho plaintiff 
from the defendant. As the question 
does not appear to have been properly 
appreciated at the original trial, tho 
parties will be at liberty to adduce 
additional evidence, such evidence to be 
taken by the Subordinate Judge himself 
or under his direction by the Court of 
first instance. If the Subordinate Judge 
finds that the kabuliyat is binding upon 
the defendant, additional evidence will 
have to be taken to determine the area 
now in the occupation of the defendant. 
The costs of this appeal will abide the 
result. It is conceded that this judgment 
will govern the other case (Second 
Appeal No. 1068 of 1909) which will also 
be remanded, and the costs will abide the 
result. 

v.b./r.k. Appeals allowed. 
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Mookerjer and Carndupp, J J. 

Bam Lal Dubey — Plaintiff — Appal, 
lant. 

V. 

Secy, of Defendant — Respon¬ 

dent. 

Appeal No. 2135 of 1909, Decided on 
11th April 1912, against appellate de¬ 
cree of Diat. Judge, Jalpaiguri, D/- 9th 
July 1909. 

(»/ Landlord and Tenant—Renewal—Le** 
•ee required to give notice of intention to 
take renewal before expiry of term—Abeence 
of notice in time—Leeiee locei hi* rights. 

Where aauocoaditional ooveoaot for renewal 
of a lease expressly requires the lessee to notify 
to tbe lessor his intention to take a renewal 
before the determination of the term, the lessee 
loses bis right if he fails to give notice in time. 
Bat nnder special circumstances tbe leasee may 
get relief against failure to give notice in time. 

, , [P 60 Cl, 2] 

Vb) Landlord and Tenant*~Renewal condi- 
tienal oo observance of covenant—Right of 


rerewal is not enforceable if there is subsist¬ 
ing breach. 

Where roiievvel of IV lease is made ouditional 
ou tho observance of certain oevcnanls bv tho 
lessee aud not otherwise, such observane. s i-; a 
conditiou jn-ecedont b tho right of vcni'\v;il and 
the ri;;ht of r.-novval is not enforceable if at the 
lime for reoow.vl there is a subsisting hr-'-vcli of 
ooveiiaiit. IH C 1] 

Jjirjo Lal Cliuclyihutti/ ami llimal 
Chunrli'r Das Oupta —loi- .\n['0!laiit. 

BaviChoran Mitra—ior l\:?iioml3nli. 

Judgment.—Tiiooolo iniini iti contro- 
versy in thi3:i(»pcal is wlietherihi> [il iin- 
tilV-appollanb has forfeited his right to 
renewal of a lease granted ou Isl .\pril 
1899 for a term of five years under tiio 
Arable Waste Dand Rules, After the 
expiry of tbe lease on Slst March 1901, 
tbe plaintiff made an application for 
renewal on the 9tb April follovving. Pro¬ 
ceedings were then taken for the survey 
and measurement of the land, which did 
not terminate till loth December 1905. 
On that date the Settlement Officer called 
upon the plaintiff to execute a kabuliyat 
within 3rd January 1906; tbe plaintiff 
complied with the requisition c» the very 
next day. The records were thereupon 
submitted to the Deputy Commissioner, 
who however refused sanction on the 
ground that tlie plaintiff was not a suit- 
able tenant. On 16th January 1908, tho 
plaintiff commenced this action for de¬ 
claration that he was entitled to a rene¬ 
wal of tbe lease. The claim was resisted 
on tho ground that the plaintiff had not 
applied for renewal before the expiry of 
tho terra and was consequently not en¬ 
titled to a re settlement under Cl. 8 of 
the preliminary lease granted to him in 
1899. It was also contende.l on behalf 
of the Secretary of State that by breach 
of the other conditions in the preliminary 
lease the plaintiff had forfeited his right 
to ra-settlemont. Tho Court of first in¬ 
stance overruled all these contentions and 
made a decree in favour of the plaintiff. 
Upon appeal the District Judge lus con¬ 
fined hU attention to one question only 
namely whether upon a true construction 
of the preliminary lease the plaintiff had 
forfeited bis right to renewal of the lease 
by reason of his failure to make an ap¬ 
plication in that behalf before the expiry 
of the term. This question the District 
Judge has answered in favour of the do 
fendant; in our opinion his view cannot 
be supported. 

Clause (8) of tbe lease anthoriges the 
Deputy Commissioner to enter at all 
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time-: up .11 all lau^ls tint are used for 
aj^rijuk.iii'al pui-posoi:, witli a view to 
in-peetioT aii'l jneisui'enient. The same 
cluise also cotitles the tenant at any 
time to npi'ty for inspection and measure- 
nioufc. But it provides that in the latter 
connivency if the tenant makes an ap- 
plic'tion of this character before the 
c:c[’i.y of the term of the lease, the costs 
of fc!i-) iuc.isiu' 0 ineut shall be payable by 
liimas rent. Cl. (8) further makes it 
obligatory upon the Deputy CommissioDar 
to inspect and measure the land upon the 
expiry of the term of the lease. It then 
lays down that if upon measurement it is 
found that a moiety of the land is covered 
by homestead or is used for agricultural 
purposes or that a [lortion of the same is 
allowed to bo uncultivated according to 
the good practice adopted in cultivation 
or has been properly used in any other 
for the puri'oses of cultivation, the 
original le-see suliject to the rules sot 
forth will at all times be entitled to have 
the lease renewed for such additional 
period as corresponds to the last date of 


the term of the settlement, and after that 
for the term of every new settlement of 
the taluk. Cl. (10) provides that if uoappli- 
cation is made for a renewed lease before 
the expiry of the term of the preliminary 
lease, tlie lessee may be allowed lo hold 
the land as a tenant at will so long as 
the Deputy Commissioner docs not make 
any other arrangement, but cannot be 
allowed to hold the same in any other 
manner. 

The learned Government Pleader has 
contended that the terms Cls. 8 and 
10 taken together indicate that the 
lessee has no claim to a re.settlemout 
of the land comprised in the preliminary 
lease, unless he has before the expiry of 
the term thereof, made an application in 
that behalf. In our opinion this conten- 
tion is not v.-ili founded. What deter- 
mines the right of the lessee to claim 
re-settlement is not the fact of an appli. 
cation before the expiry of the term but 
the diligence he has displayed during the 
subsistence of the term. If half of the 
land has been reclaimed, be has a right 
to re-settlement. If half of the land has 
not heeu reclaimed, notwithstanding an 
application made prior to the expiry of 
the term of the preliminary lease, he has 
no claim to a re-settlement. The present 
case is therefore distinguishable from the 
class of cases in which there is an un. 


conditional covenant for renewal express- 
ly requiring the lessee to notify to the 
lessor his intention to take a renewal be¬ 
fore the determination of the term; when 
that is the case the lessee loses his right 
if he fails to give notice in time- Bayhj 
V. Leominster Corporation (l), Wight 
V. Hopetoun (Earl) (2) and Nicholson v. 
Smith (3). But it is worthy of note that 
even in that class of cases, relief will be 
granted against failure to give notice in' 
time under special circumstances: Ross\ 
{Earl) V. Worsop (4), Statham v. Liver¬ 
pool Dock Co. (5) and Hunter v. Hope¬ 
toun {Earl) (6). In the case before us 
there was no express provision for notice 
of renewal before expiration of term, and 
as renewal could not be claimed merely 
at the option of the lessee, the rule that 
where the lease is silent as to the time 
of application for renewal, it should be 
made a reasonable time before expiration 
of the term cannot boappliel: Letoisv. 
Stephenson (7) and Joggi Lai v. Cooper 
(fi). Much reliance was placed by the 
respondent on Cl. 10; that clause in our 
opinion does not militate against the view 
we take; it was inserted to provide for 
the contingency that the lessee might 
continue in possession pending inspection 
and measurement of the land. In the 
absence of such a provision, the lessee 
might ultimately put forward a claim 
that he had acquired the status of an 
occupancy or non.occupancy raiyat or 
that he was entitled to remain in occu¬ 
pation till an adequate notice to quit had 
been served upon him. The effect of 
Cl. 10 is to place him in the position of 
a tenant at will, so that if the land is 
not ultimately settled with him, he has 
to quit the premises as soon as the new 
comer is ready to enter into occupation. 
The ground upon which the District 
Judge has dismissed the suit cannot 
therefore be supported. 

The result is that this appeal is al- 
lowol, the decree of the District Judge 
set aside and the case remanded to him 
in order that the other points which 
arise in the appeal may be considered. 
Here we may add that it was contended 


(2) [1886] 4 Macq H. L. 729. 
3 U8S2] 22 Ch. D. 610. 

(4) [1741] 1 Brown P. 0. 231 
5 [1830] 3 Y.& J. 505. 

(6) 1865] 13 L. T. 130. 

(7) [1898] 67 L. J. Q. B. 296. 

(8) [1905] 27 All, 696. 
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on behalf of the Secretary of State that 
as the plaiotiff, during the continuance 
of the preliminary lease, broke a condi¬ 
tion of the lease he has forfeited his right 
to a re-settlement. This question will 
be open for consideration by the District 
Judge and may be of great importance in 
view of the decisions in Jnh v. Ban inter 
[2), Finch-7. Underwood (10) and Gre- 
ville V. Parker (ll) which affirm the 
doctrine that where the renewal is made 
conditional on the observance of hiii 
covenants by the lessee, but not other¬ 
wise: Hare v. Burges (12), such obser¬ 
vance is a condition precedent to the 
right of renewal and the right of renewal 
is not enforceable, if at the time for rene¬ 
wal, there is a subsisting breach of cove¬ 
nant. The costs of this appeal will abide 
the result. 

V.b./r.k. Appeal allowed. 

l9) [L856] 2 K. & jTstT 

(10) 11870] 2 Oh. D. 810. 

(11) [1910] A. C 385. 

(12) [1887] 5 W. R. (Eng.) 585. 
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Chitty and Richardson, JJ. 

Mohesh Chandra Chaudhury and 
ano/W—Appellants. 

V. 

Bmperor—Opposite Party. 

Appeals Nos. 476 and 484 of 
iyi6, Decided on 19th August 1915. 

ino c <1860), Ss. 192. 193.465 and 
iu»-biU writlen out by N fallen Ihrough- 
uMe in document altered at M's instance to 

*ng application for refund within two 
monthi--Alleration unneceaiary, period for 

iVu, ^V'**^* monthi-Both were held 
Qf# ^ ® fabrication of faUe evidence*— 
Uffences whether forgery-(Q«aere). 

sale Under a KobaU written out bv one N 
paper of Rs. 6 and dated 23cd May 
nnni ^ it thfough, It became necessary to 
iImi ^ refund of the stamp 

flnnM k 006 Af that as no refund 

coma be made after two months the date in the 
“ight be altered from 23rd May to 

. ®P^®“^6r. Accordingly the alteration was 

ito.uj f*^”®*^®^**quite unnecessary as the 
W oa lot getting refund was not two months 
out six months: 

N and if were respectiyely guilty 
. , ^Orioating and abetting the fabrication of 
«lie eyidenoe 

yuasre—Whether the offences committed were 
noi forgery and abetment of forgery. 

[P61 02 ; P 620 1] 

Mannathanatk Mukherjee, Dasarathi 
Suwvufi Sasadkar Boy and Oovinda 
Chandra Dey JBoy—for Appellants. 

Orr and Jyolish Chandra- Ha^ra““for 
•he Crown. 


Judgment.—These are fcwoappoils by 
Nosha Mia and Mohesh Chandra Chau¬ 
dhury who were convicted of forgery and 
ahfltment of forgery re8[ioctiveIy, and 
sontonced, Nosha Mia to six months' 
rigorous inririsonment. and Mohe.sh 
Chandra Chaudlun y to one year's rigorous 
imprisonment. Tlie case is a somewhat 
peculiar one. It appears that Nosha Mia 
was proposing to sell soma property to 
another person of tlio same name. A 
Kobala was written out 1)V N'osin Mia— 
the appellant—on a sta-np paper of Ks. 5. 
The Kohala was to have been executed 
somotiine in May I'n i and bore the 
date 23rd May written by the appelhnt 
Nosha Mia. The sale having fallen 
through, it became necessary to apply to 
the Collector for a refund of tlio stamp 
duty. The appellant Nosha Mia took 
advice with regard to this and ho was 
told that no refund would ho made after 
two months. The other appellant Mohesh 
Chandra Chaudhury, who is a pleader’s 
clerk of semo three years’ standing, gave 
him this advice, and also told him that 
he might alter the date in the document 
from 23rd May to 2.Srd September, which 
would bring the application for the re¬ 
fund within the two months. This was 
quite unnecessary on their part inasmuch 
as the period was not two months but 
six months. The application for the 
refund would therefore have boeu within 
six months from the date 23rd May 
inserted in the document. Upon this 
they were charged with forgery and abet¬ 
ment of forgery and found guilty as above 
stated. 

The guesticD then arises what was the 
offence committed. There was undoubt- 
edly a dishonest and fraudulent intention 
for the appellants clearly intended to 
cheat the (Government, being unware that 
they could, in fact, obtain their object 
honestly. At the same time it may be 
argued with some show of reason that 
what they did does not fall within the 
definition of forgery contained in S. 464,' 
I. P, 0. So far as the document was an| 
unexecuted Kobala, the appellant Nosha 
Mia had authority to alter it as it was 
his own document. But for the purposes 
of this case, the document must be re¬ 
garded rather as an used or spoilt stamp 
paper, on which the appellants were 
applying for a refund. It is however 
noDecessary to decide this pointy, as 
they were clearly guilty of fabricating 


^•2 Calcutta TjIGr\j v. 

■ Pil lins the Jahrication of false evi- 
(Ss. 1H2, aocl 193, I. P. C.). As was 
hme in the case of Empress v. Mir 
V.krar AH (l) we coDviot the appellants 
under S. 193 and Ss. 193,-109 resprc- 
tively. The term of iinprisonraant alrealy 
undergone by Nosha Mia is, in our opinion 
sullicient. We aecordiugly reduce tlie 
sentence in his case fco the period of im¬ 
prisonment already undergone, and direct 
that he be released. 

In the case of Mohesb Chandra Chau- 
dhury we think that the period of im¬ 
prisonment which he has already under- 
gone (i. e, nearly two months) is sulfi- 
oient imprisonment, and wo accordingly 
reduce the term of imprisonment in his 
case to that period, but we sentence him 
in addition to a fine of Ils. 50, and, in 
default, one month’s rigorous imprison¬ 
ment. 

V.B./r.k, Sentenct-s redw'ed. 

(1) US«i]CC!»l. 2S2. 
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Mookerjee and Beachcroft, JT. 

Ligraj Patjosi —Plaintiff—Appellant. 

V. 

Mahadeb Pam —Defendant—Respon¬ 
dent. 

Appeal No. 09 of 1912 Decided on 
24th May 1912, against order of Disb. 

Judge, Cuttack. 4th Deo**mber 1911. 

Civil P, C. <1903), O. 21 R. 2-Consent 
decree providing that judgmentdebtor 
should deliver to decree-holder land and 
raise wall within certain time—Application 
by judgment-debtor intimating to Court 
that terms of decree have been performed 
does not fall under O. 21, R. 2—Judgment- 
debtor failing faithfully to carry out terms 
of decree—Remedy of decrce*holder is to 
apply for execution. 

A con?fnt decree provided that the defcodant- 
judgment'debter should deliver to the phiutiff 
a parcel of land and should raise a wnll witbiu 
a lime specified in the decree. Tho decree 
further provided that the defendant, as soon 
as be had carried out the terms of the deerte 
should notify that fact to the Court. Within 
the specified time the defendant made an ap¬ 
plication intimaiiog to the Court that ho had 
complied wiib the terms of the decree. The 
application was received but no action was 
taken upon ih. 

Id eld, (!) that tho application of the defendant 
dio LOi f,.ll undir 0. 21, R. 2. Civil P. C. 

(2) that if the defendanthad not faithfully 

earned out the term* of the decree, the proper 
course for the plaintifl was to apply for execu- 
ticD of the decree and tho Court would then 
consider whether tho terms of the decree had 
been'eatried out, (P 0™ C 1] 
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Narendra Kuma.r Bose—ior Appellani. 

Sarendra Nath Gliosal —for Respon- 
deut. 

Judgment —This appeal is directed 
against ao order made apparently under 
0. 21. R. 2. Civil P. C ]‘03. On 
Hbh September 1910. a consent decree 
was made between the parties to this 
appeal. Under that decree the respon¬ 
dent, who was the defendant in the suit, 
undertook to deliver to the plaintiff, 
appellant, vvithin seven dajs, a parcel of 
land and to raise a wall within 14th 
January 1911. The decree further pro¬ 
vided that if the defendant failel to 
carry out the terms of the decree, the 
plaintiff would be at liberty to oxocuto 
the decree The decree further stitel 
that the defendant, as soon as ho had 
carried out tho terms of the decree, 
would notify the fact to the Court. On 
12th January 1911 the defendant inti- 
mated to the Court that ho had complied 
with the terms of the decree. This ap¬ 
plication was received but no action was 
taken upon it. On 17th February 1911 
the pleader for the plaintiff discovered 
that this application had been made and 
he forthwith preferred objections. On 
next day, the Court directed notice to 
issue upon the plaintiff as well as 6bc 
defendant and 6xed the case for disposal 
on 4th March 1911. On that date, the 
defendant did nob appear and his ap- 
plication was dismissed. On 4th April 
1911 the defendant renewed his applica- 
tion with an express prayer that sabisfao- 
tion might be entered in the decree under 
R. 2. 0. 21 of the Cole. This was op¬ 
posed by the plaintiff and the result was 
that the Court on Sth July 1911 dismiss¬ 
ed the application as barred by 0. 9, 
R. 9. The defendant thereupon ap* 
pealed, and the District Judge on 4th 
December held that the second applica¬ 
tion was nob barred. In this view, he 
remanded the case in order that the 
truth of the allegation of the defendant 
might he investigated. The present ap¬ 
peal is directed against that order. On 
behalf of the appellant it has been con¬ 
tended, first, that the second application 
is not maintainable, and secondly, that, 
if maintainable, it is barred by limitation 
under Art. 174, Sch. 1, Limitation Act. 
In our opinion, there is no substance in 
either of these contentions and that the 
proceeding have been throughoab miscon¬ 
ceived. 
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The application of 12bh January 1911 
was not an application under R 3, sub- 
R. (l), 0. 21, which provides that where 
any money payable under a decree of any 
kind is paid out of Court or the decree is 
OjherwUe adjusted in whole or in'parb 
f.o the satisfaction of the decree-holder, 
trhs decree-holder shall certify such pay. 
ment or adjustment to the Court whose 
-lufiy it is to execute the decree, and the 
Court shall record the same accordingly. 
Even if it could be said in this case that 
there was an adjustment of the decree, it 
was not alleged by the defendant judg¬ 
ment debtor that there was an adjust¬ 
ment either in whole or in part to the 
satisfaction of the decres-holder, and his 
application of 12th January 1911 was 
not an application under sub-R. (2) 
R. 2 for issue of notice to the decree- 
holder to show cause why the adjustment 
should not be recorded as certified. The 
defendant was bound by the decree to 
notify to the Court that he had carried 

out its terms, and this he did. He did 

not invite the Court to take any action, 
and, as we have seen, no action was 
taken till the pleader of the plaintiff dis¬ 
covered that the application had been 
paade. In our opinion, the application 
18 clearly not one under sub.R. 2. R. 2. 
0. 21 and no action ought to have been 
taken thereon. The proper course for 
the plaintiff is to apply for execution of 
the decree, if his case is that the terras 
of the decree have not been faithfully 
carried out by the defendant. If such 
application is made, it will be open to 
the defendant to show that he has. as a 
matter of fact, carried out the terms of 
the decree. The Court will then be in a 
position to consider whether the terms of 
the decree have been carried out. We 
are informed that an application for exo- 
eution was presented but was struck off 
by reason of the pendency of the appeal 
n this Court. If that is so, it will be 

rftu plaintiff to apply for revival 

0 that Application and proceedings may 
©taken on the basis of the applioation so 
revived or of a fresh application for 
execution. 

The result is that this appeal is al¬ 
lowed and the orders of both the Courts 
below are discharged. Under the oir- 
outnitanoes, each party will pay his own 
oosts throughout the litigation. 

V B./b k. Appeal allowed. 
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Richardson and Br.xciicRorr. J.T. 

Jillor liithman — T’laintitT — Appel¬ 
lant. 

V. 

Ebmhim Khan and o^/jcr ,9 —Defendants 
—Respondents. 

Appeals Nos. 3195 and 3253 of 1915, 
Decided on 1st February 19iS. against 
appellate decrees of Snh..Tudge, Birbhum 
D '- 13th September 191,5. 

Bengal Tenancy Acl (1885), S. 153 —Mere 
controversy on question of title is not 
sufficient —Some question of title should be 
decided as between parties—Suit for rent — 
Lower Court not deciding question of title - 
No appeal lies under S. 153. 

Under S. 153 it is not sufiicient merely that 
there should be a controversy on the quesUon of 
title as between parties hiving conrtictiug 
claims to land but the section requires that some 
question of title should bs decided as between 
such parlies. Therefore where in a suit for rent 
the lower Court does not decide the question of 
title which is raised between pirtie.s having 
conflicting claims thereto, no appeal lies under 
S. 153. IP63 C 2; PGIC 1] 

Jogesh Chandra 22oy a-nA Mohesh Chan¬ 
dra Banerjce—lot Appellant:. 

Baranashibasi Mukerjee~ior Respon. 
dents. 

Richardson, J.—A preliminary objec¬ 
tion is taken to the hearing of this appeal 
on the ground that the appeal is incom. 
patent under the provisions of S. 153, 
Ben. Ten. Act. It isurgedthat the Courts 
below have decided no question relating 
to title to land or to any interest in land 
as between parties having conflicting 
claims thereto. The plaintiff brought 
this suit for rent on the footing that he 
was originally a cosharer lo the extent 
of two-annas three-pies in the estate 
withiu the ambit of which t ho land in 
question is situated. That share of the 
estate, it appears, had been sold under 
Act 11 of 1859 for arrears of revenue. But 
the plaintiff claims that he is entitled to 
his original share in respect of the land, 
inasmuch as it is resumed chowkidari 
chakran land which he says did cot pass 
at the sale. As defendants the plaintiff 
impleaded not only the tenant from whom 
the rent was claimed but also the pur- 
chaser of the share of the estate sold for 
arrears of revenue. A controversy no 
doubt arose between the plaintiff and the 
purchaser as to the title of the land; but 
under S. 153, Ben. Ten. Act, it is cot 
sufficient merely that there should be a 
controversy on the question of title, but 
the section reqq^^^thaV^i^me/^Mtion 

Advocate H'gh Cogrt 
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of title slioitl.l I'o lecifleO. On this point 
vofertncc may ho mido to the caso of 
(ui».uu!hor Korma\,,r v. ^hckhorhasivi 

f'./'';. • tl’0 jU'lStnents 

of tlio { ourt^ t^e!'^-.v will show (liat tho 
MnosMmi (.f title (hou-^li raised was not 

0 le inied ^^!ln^if in the trial 


Fai/ Ciiowdury V. Sandys 


doci'h.'d. 


C-.-uit expressed himself tiuis: 

■■;i:dd-:Pi«the..vi,loii^.) nn tljo record I am 
'hit t!.ft r-hiiiUilT was dispoc-cs-ed 
m I la-o .,inds by (ho nuction-pureha^or evon if 
Fi l anv .e, urate ri,c;ht to (htse lands and »be 
auuon-pnreba^rr has kon in r^arefnl posses- 

tho .lehMidantsand 
rent 'OcMdiK.t he di-Juibcd in theso 

The learMorl Siihuraiiiato Judge in the 
lower J’l'PcIiatoCouit concurred generally 
'viUi tho ^fur:sif and dealt in his judg- 
nient Picroiy v it.h the .luestdon whether 
llio rolationship of lanrllord and tenant 
cN-isted heUveeri the plaintiff and the 
tenant dcfemlants. ] fg decided that ques¬ 
tion in tho negative and passed over the 
'juc>li(jii whether the plaintiff or tho 

^i'lirchai-er at the auction-sale was entitled 
to tho resumed chowkidari chakran lands. 
There is nothing, therefore in thejulg. 
iinents of the Court bebw to provenl tin? 
'plaintiff from raising this question of 
|title again, if he be so advised in a ro- 
igular suit. In ray opinion the prelimi- 
inary objection must prevail and tho 
appeal must bo dismissed with costs. 
This judgment governs second appeal 
No. 3253 of 1915. 

Beachcroft, J.— [ agreo. 

\15./r.K. .1 ppeah dismissed. 


(1) IIOIG] :S5I. C.24S. 
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Newuould and Panton. JJ. 

Chayid liibi —Appellant. 

V. 

Lai Mohamed k others —Respondents. 

Appeal No. 2963 of 1916, Decided ou 
1st August 1918, against appellate decree 
of Dist. Judge, Burdwan, D/. Otli Sep. 
tember 1916. 

Adverse po»sess[on—Co-heirs-Possession 

of co heir exclusive to knowledge of others 
is adverse. 

Tho plaintifT chimed her share of tho proper¬ 
ties left by her father, who died 37 vears before 
the date of the institution of the suit, her from 
brother who had been in exclusive possession 
of the same to the knowledge of tho plaintiff 
since the death of her father. 

Held that tlic possession of the brother was 
adverse to the plaintiff, even though it was not 
shown that there was any demand made by 
tlie plaintiff which was refused by -the brother 

[P Cl C'2] 
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■Ugesh Chandra Roy, Shibo Prosanyia 
Bhottacharjee and Poshupatinath Sas- 
tri~ior Appellant;. 

Mahendra Nath Roy, Baranasibashi 
,Hukherjee and Biraj .Moha^i 2Iozoomdar 

lor Respondents. 

Judgment.— This is a suit between a 
sister and a brother, in which the plain¬ 
tiff claims her share of the properties 
left by her father who died 37 years be. 
fore the date of tho institution of the 
suit The Munsif decreed the suit and 
the learned District Judge has dismissed 
it on the ground that it is barred by limi¬ 
tation. The principles to be applied in 
cases of this sort will be foued set out iu 
the cases of Ayennessa Bihi v. Hheik 
Jsu/(l}and Faizuddin Khan v. Rejii 
AJeubi'2}. It appears to us, on reading 
tho judgment of the learned District 
Judge, that he fully appreciated the legal 
point in tbig case and having done so, his 
finding? as to tho facts cannot l.'e attacked 
in second appeal. Ibis contended that 
the possession of tho brother cannot be 
adverse unless it is shown that there was 
a dour.n.i made by the sister which was 
refused. Though this contention bnds 
some support in tho decision iu the case 
of Shurfunnissa Bibee Choicdhrain v.' 
Kylash Chiaider Ganopadhya (3), it 
cannot he laid down as a test applicable 
to all cases of this sort. It is found 
that the plaintiff in this case gave up 
her rights shortly after her faf.her’s death 
and that the defendant has exercised ex¬ 
clusive right for all those years to the 
knowledge of the plaintiff, If the plain¬ 
tiff gave up her rights and never asserted 
them, obviously it could not be proved 
that there have been a demand and a re- 
usal. We dismiss this appeal with costs, 

_ V H., R K. Appeal dismissed. 

(1) [19121 14 I.C 722 

(2) [1915] 28 I c. 22. 

(3j 26 W. R. 53, 
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Ghoseand Geidt, JJ.- 

Mahomed Faiz C/miyJwrj/—Appellant. 

V. 

L. F. Sandys Respondent. 

Appeal No. 179 of 1899. Decided on 
^oth July 1902, from original decree of 
bijh-Judge. Tipperah, D/- 27-12.1899. 

inn Tenancy Act (1885). Ss. 95, 98 and 
lUU-Rules framed by Calcutta High Court 

n 5*" • R- 4—Suit by common manager 

against ex-manager for account and recovery 
dlance due ii meintainable^Sanction of 
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Md. Fau Chowd-rv V. S'.NDVS rohose, J } 


Oiltrict Judge is however necestsry for its 
maintainability — Order allowing common 
manager to go on with suit instituted by him 
is sufficient compliance with S. 98 and R. 4. 

A suit by the oommou mauager of an estate 
against an ex-manager for account aud for re¬ 
covery of such sums of money as may ugou ac¬ 
count being taken b? found due by the Utter is 
for the purposes of mauagmneut of tho estate as 
contempleted by 01. 3, S. 98. Ban. Tou. Act, aud 
is maiatainablo. [p 65 C 21 

Per (?ftose,/.—But such a suit is not luaiu- 
tainable without the sanction of the District 
Judge as requited by R. 4 of the rules framed by 
the High Oourt under S. 100. Ben. Ten. Act. 
Where the District Judge is cognizant of the 
steps being taken by a common manager for the 
purpose of recovering what he considers to bo 
due to tbe estate and passes orders practically 
allowing the common manager to go ou with a 
sol» hd bas inslitat6i this is a sufficient com* 
pliance with the requirements of S. 03. Ban. 
Ten. Act and of the rules of the High Oourt 
under S. 100. (p 66 C 2; P 67 C 1 ] 

tr' Ld of the rules framed by the 
Htgh Court under S. 100, Boa Tan. Act, does not 
laydown that a suit which requires tbe sanc- 
tloD of the District Judge must be dismissed if 
instituted without such sanction. Tins rule is a 
•c ec on expsndlture and the onlv necessary 
consequsnee of the infriugement of tho rule is 
to make the manager liable for all expenses im- 

contemplated by 
penalty is applicable to 

nil breaches of It. [P 67 C 2] 

Sera.ul.Ulam and Akshay Kumar 
Banerjee—lot Appellaafc. 

laarka Nath GhuckerbiUty—loT Res- 
TJondent, 

'^•■~Thig appeal arigeg out of 
* suit for aocounb and for the delivery of 

P^perg instituted by a common 
nager, Mahammad Paiz Ohowdliury, 
appointed as such by the District Judge 

Ten. Act. 

■mtintt/ Sandys an ex-commoa 

defendant was discharged 
ATau * common manager and 

plaintiff was ap- 
® ^“^'8 place as tho common 

c suit has been disoiisse.l 

♦W '^.°*‘‘^*nabe Judge on the ground 
fha to sue for accounts was in 

estate and nob in the 
thft naanager, and that at any rate 
a *’^®nager could nob maintain 

such as was brought without the 
3®®; jwobion of the District Judge, 
-i. j 8 uoh saoobion had not been 

we may here men- 
.I ® 8nib nob only for account, but 

fr wooyery of such sums of money 
jjr,■the account being taken, 
mignt be foon 1 due by the defendant to 
weetbeteiend the plaintiff .valued the 
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claim at Ks. 5,482-15 0 odd S. 98, Bon. 
Ten. Act, provilos in Ci. (:j); "He" that 
is t<> «ay, the miiiiigoi' 
sh.ill subject to the coutrol of tho l)i.-it;icf. -Tnij.* 
bivu f.jr tho iniin'se of nviiMgonioril itn s.im? 

power.s ns tho c.j-owiiors jiintlv niigljf '•"){ tor 
his appointniont hive ■■•s.>r.;ised and tliaco owner- 
shall uot e.verci«fl iiny such powor.” 

And the question which in Ilia lirsi-, 
place deman U our considoi'ation 15 who-; 
bher a suit for account and for recovery 
of such sums of money as may uiion ac 
count being taken he found due hy ars ox- 
manager, is for the purposes of manage 
ment of tlie estate as contemplated hy( 
Cl. (3), S. !)3 of the .\ct. The matter i-i 
not altogether free from doubt hut aftori 
the best consideration that we have ijeen 
able to give to it. it seems to ns bh-it it 
is for the purposes of management. Under' 
S. 98 a commou mauager is entitled for 
the purposes of management to exercise, 
thou.gh under the control of tbe District 
Judge, all the powers which the co- 
owners jointly miglit exercise. lie could 
for the pa»-po? 9 s t)f sucii maivigsinani; 
realise ronu from tenants: he could if 
necessary take such proceedings in Court 
for the purpose of realising rents; ho 
could so far ai we can see recover 
or take proceadiogs bo recover monoy .5 
due to the estate from debtors—all 
this no doubt, subject to the control 
of the District Judge, bub still as 
regards blie recovery of sucli dues whe¬ 
ther they be rents or other moneys it 
would, we think, be for the purposes of 
tbe raanagoment of the estate in the 
hands of the common manager. As hear¬ 
ing upon the question whether the com- 
mon manager is entitled to brin,g such a 
suit or whether tho right is in the 
owners of the estate the Subordinate 
Judge in his judgment has relied upon 
Cls. (5) and (7), S. 98 and S. 103 of the 
Act. Cl. (5) simply declares tliat the 
common manager shall keep regular ac¬ 
counts and that the CO owners or any of one 
them is entitled to inspect or take copies 
of the accounts kept by the manager. .A 
proprietor is certainly entitled to inspect 
the accounts in order to keep himself 
informed as to what is going on but it 
does nob follow from this as the Sub- 
ordinate Judge thinks that tbe right to 
bring a suit for account against an ex- 
manager is in the proprietors and not in 
the common manager. Cl. (7) of the 
section simply says that the manager 
may make any application which tho 
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I'l 'imc'Enr^ could make uuder S. 103. 
TlriD as it stood in tlie Act of 

(lociared that: 

'oti tti? applic'.ii .n of proprietors or tenure- 
lioldiT'? ;it)rl r.t) <l.'pO'ilin™ or giving security for 
i1j*‘ req'iiroi u.-.niui for expenses a revenue ofB- 

< 'rni;iv 'iiKjfct to and ill accordance with the 
nil'' 'll I'lr* iu this b::)]Hlf by the Local Govet'B' 
iivit, .iscTiaiu and record the particulars speci- 
iiiil ill S JO'J with respect to the estate or tenure 

< r «nv pift th- reof ” 

^Section 18«S of the Act, however pro- 
vir.les; 

"Where two or more persons are joint land¬ 
lords anything which the landlord is under this 
Act required or authorised to do must be done 
either by both or all those persons acting toge* 
thcr or by an agent authori/.ed to act on behalf 
of both or all of them." 

Roadiog these two sections together it 
would seem that one of the co owners 
of an estate could not apply for the Re- 
cord of Rights aod in view of this dis¬ 
ability of one of the co owners of an es¬ 
tate S. 98 of the Act provided in Cl. (7) 
that a common manager miglit make any 
application which the proprietors could 
make under S. 103, so as to empower 
him as the agent of the whole body of 
owners to make an application for the 
purpose of the Record of Rights S. 103 
his however been raolifieil by the Amend, 
ing Act go as to empower one cv more of 
the proprietors to apply for a Record of 
flights. Bub however tliat may he, it 
seems to us that the Subordinate Judge 
is in error in thinking that the existence 
of 01. {7) in S. 98 is a strong ground in 
support of the view that it was not the 
intention of the legislature to confer upon 
a common manager the right to bring a 
suit of this kind or any suit whatever. 
The next question that demadsour consi- 
clerabioQ is whether tiie common mana¬ 
ger could institute the suit without the 
sanction of the District Judge. Asbear- 
ing upon this question we have to refer 
to S. 100 of the Act, and the rules which 
the nigh Court has framed in accordance 
witli that seotbn. It provides: 

■ The High Court may from time to time make 
rule? definiug the powers and duties of manafors 
under the foregoing section.” " 

Rule 3 of the rules framed by the 
High Court lays down that: 

"No manager shall have power to sell or 
mortgage any property nor shall he grantor re¬ 
new a lease for any period exceeding three years 
without the express sanctioo of the District 
Judge," 

and so forth. Then comes R. 4: 

‘ Tho maoiger shall apply for the sanction of 
the District Jiilge to any act which mav io- 
voire extraordinary expense," 


Rule 5 Provides that: 

No manager shall have power to compro- 
mjse any suit or relinquish any claim without 
the express Siuction of the District .Judge." 

These rules have the force of law and 
it see ns to us having regard to R. 4, thati 
the manager was bound to have applied! 
to the District Judge for sanction before' 
bringing a suit for account and recovery 
of moneys that may be found due from 
the defendant because the bringing ofj 
such a suit would certainlyiuvolveextra- 
ordinary expense and so the manager did 
apply to the Judge for such sanction. We' 
find that on 7th January 1898 an ap- 
plication was made by Mr. Sandys, the 
ex-manager, for return of the security 
that he had depositel. Upon that the 
then District Judge ordered as follows: 

"I will put this maU5r of! till 2nd Pebruftty. 
If no suit is iDslituted by tint date I will order 
the sc-curify to be caturnetl.” 

On .31st January 1898 the following 
application was made by the plaintiff, 
the common manager, to the District 
Judpe : 

That a? it is necessary to bring a suit against 
Mr. E. F. Saudjs, late rajnagcr of Durgacharan 
laluk. OD behalf of the proprietors of the said 
Taluk, for accounts and money and as the plaint 
has already been drawn up, the proprietors wish 
.vour petitioner to bring the suit and defray the 
cost of the said suit frem the estate fund, but he 
is unable to do so unless ordered by your-Honour. 
Therefore respectfully the petitioner solicits your 
permission to bring the suit and to defray the costs 
of the same from the cslatefund. The valuation 
of the suit i* at present put down as Rupees 
5,9S2-l-5 0. Your petitioner as in duty bound 
shall ever pray.’* 

Upon this petition the following order 
wns recorded by the then District Judge: 

It does not app3ar that my sanction is neces* 
sary; the manager can act on bis own initiative/^ 

The manager then instituted this suit. 
Later on we find that the District Judge 
recorded the following order : 

lam informed to-day that a suit has been 
instituted against Mr. Sandys for recovery of 
moneys received by him as manager; till tbo* 
suit is decided, it would not be proper to return 
the security (that is, the security deposited by 
the ex-manager) Let this application be struck 
off the file.** 

So that the District Judge was fullyl 

cognizant of the steps that were being 

taken by the common manager for the 

purpose of recovering what he considered 

to be due to the estate. The learned 

Judge did not say to'him : 

ifou must not bring, or go on with the suit 
itnd I ilo ijot Authorise you to incur the expenses 
for bringing such a suit." ' •- 

On the contrary he passed orders! 

practically allowing the plaintiff to go 
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■Jn with the suit, though under a mis- 
taken notion. If that is the correct 
view to take, it would seem that the 
requirements of S. 98 and the rules 
framed by the High Court under S. 100 
were substantially complied with. S. 98, 
as already mentioned, provides that 
common manager, subject only to the 
control of the District Judge, may, 
for the purpose of management, do all 
acts which the co-owners jointly might 
perform. It was quite open to the Judge 
to disallow the application that was made 
by the plaintiff on 31st January 1898. 
or to prohibit him from continuing that 
suit when the matter was distinctly 
brought to his notice ; but, a? I have 
already said, he practically acquiesced in 
the suit being brought, and in allowing 
It to go on. It may, no doubt, be said 
that the Judge did not exercise, or rather 
declined to exercise, any control in the 
matter which was brought to his notice. 
Yet it seems to me that it does not 
really affect the question in fclie present 
ease, because the law allows the common 
manager to do every act in connexion 
with the management, onlv subject to 
the control of the District Judge, if he 
chooses to exercise such control—and the 
common manager, so far as he wa.s con- 
oernei. complied with what R. 4 directs. 
T am of opinion, as already indicated, 
that the requirements of the law and 
rules framed by the High Court were 
substantially complied with in thi s case 

and that the suit was maintainable. For 
these reasons we are of opinion that the 
decree of the Court below dismissing 
the suit should be set aside, and the case 
sent back to the Subordinate Judge for 
trial upon the merits. 

Costs will abide the result. 

^ oonour with my learned 
brother in the order to be passed in this 
oas^ and generally in the reasons stated 
by him for passing that order. [ only 
wish to add that though I agree with 
him in thinking that S. 98, Ben. Ten. Act, 
confers on a common manager the power 
to bring against an ex-manager a suit for 
papers and accounts, I am doubtful whe- 
^er the effect of R. 4 framed by the 
High Court under 8. 100 of the Act is to 
withdraw that power unless the common 
manager first obtains the sanction of 
the District Judge. The rule runs as 
follows: 


"rbemannger shall apply for the sancliou of 
tho District Judge to any ,.ct which mav involve 
extraordinary expense. ' 

It is not framed in the negative like 
the rule which immediately precedes and 
the rule wnich immediately follows it 
U. 3 lays down that : 

“No manager shall have power to sell or mort¬ 
gage any property nor shall ho grant or renew 
a lease for any period exceeding tbieo \ears 
without the express sanction of tho District 
Judge, etc.” ' 

Rule 5 lays down that 

“No manager shall have power to compromise 
any suit or relinquish any claim wiihuut the 
express sanction of the District Jud"e " 

The effect of these two rules is dear 
and unmistakable; the acts forbidden by 
these rules are null and void ab initio, 
and the parties to such transactions are 
in the same position as though the tran- 
sacMon had never taken place. Can we 
attribute the same effect to R. 4 jj; jg 
obvious, I think, that a similar result 
does not necessarily follow on all in. 

fringements of R. 4. If a manager spends 
extraordinary sums witliout the sane 
tion of the District Judge. I take it that 
those sums could not he recovered from 
the person to whom they have been paid 
on the ground that this sanction had not 
been obtained. R. 4 is a check on ox 
penditure and the only necessary con 
sequence of the infringement of tho rule 
could, in my opinion, be to make the 
manager liable for all expenses improperly 
incurred. Take for instance a concrete 
cap, where a noanager without the Dis 
trict Judge’s sanction brings up at «reat 
expense from Calcutta counsel to conduct 
a suit. Counsel would be entitled to his 
fees from the manager, but the manager, 

if the District Judge disapproved of "'his 

act. would be personally liable for those 

fees. In the same way a manager, who 

without the sanction of tho District 
Judge, institutes a suit which require? 
that sanobion on the ground of its in- 
volving extraordinary expense, would be 
liable personally for all sums thus im 
properly spent. The check contem 
plated by the rule is fully met by im 
posing this penalty on tho manager and 
the penalty is applicable to all breachos 

of it. But if you go further and say 

a manager without 
the sanction of the District Judge is not 
maiDtainable and must be dismissed you 
add a seoond consequence which can onlv 
be imposed on a few .breaches of the tali 
you do not subject the manager to any 
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|o iilty blit yu.i may subject to a severe 
[ijnilly t!ie projiriefcors who may be no 
way ojnceined with the breach. 

l-'ov tlie reason^ above given I am in- 
'•linol t'i 'lull! tint fh 4 does not even by 
iiDpii'.'ation lay clowu that a suit which 
lliB saiiction of the District 
.lu-lge, must be dismissed if instituted 
without s-uch sanction. When powers 
conferred by law are Jehned by rules, 
Hie rules, in my opinion, should cot be 
interpreted as imposing any restriction on 
those powers, except such as is in terms 
expressed or can he clearly inferred f^om 
the wording used. 

v.b /r.K. Case remanded. 
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Chintam^mi Pro.minik — Plaintiff — 
Appellant. 

V, 

Ilriilan Nath 7ium/7a—Defendant — 
Respondent. 

Atipaal No. 074 of 1911, Deculel on 
1st May 191d, against appellate decreo 
of Sub-judge, Miutiapur, D/- 3rd January 
1911. 

(a) Vendor and Purchaser — Suit for de¬ 
claration of title by purchaser — Title ad¬ 
mitted by vendor cannot be questioned by 
stranger. 

Pl-iintiR brought a suit fora declaration of title 
to and for recovery r)f oo^^■:essioil of cerfaio pro¬ 
perty ou tliO iiil-!?ation that he had pnrcha?cd 
the same from owner. The vendor, who was 
made a pirty defendant, acknowledged the 
validity of the conveyance in a written state¬ 
ment and when examined iu Court, not only did 
not repudiate the transaction but explicitly sup¬ 
ported the case of the plaintiff: 

Hell: that the question of tie validity of the 
sale could not ba raised by the other defendants. 

[P Cf) C 1) 

(b) Limitation Act (9 of 1908), Art 136 — 
Expression “out of possession" implies that 
some person is in possession adversely to 
vendors. 

Tho expression "out of possession" as used in 
Art. 136. implies that some person is in posses¬ 
sion adversely to the vendor—some per.son holding 
in a character incompatible with the idea that 
the ownership remained vested in the vendor. 
The possession coutempUted in the article in¬ 
cludes not merely actual possession, but also 
such possoisioii as a member of a joint family 
is presumed to have in the family properly until 
excluded therefrom. IP 69 C 1 , 2] 

(c) Adverae Possesaion—Co-owner*—Pos¬ 
session of one is possession of all unless he 
sets up hostile title and excludes others. 

The possession of one of several joint owners 
is in law the possession of all, unless it Is proved 
that the joint owner iu actual possession b.t up 


a hostile title and excluded the other owners, 
who were not in actual posses.sion fp 69 C 11 
(dj Civil P. C. vl908), S. 100—Adverse pos¬ 
session Co-owners—It is mixed question of 
law and fact. 

The question whether there has been such ad¬ 
verse possession on the part of'one joint owner as 
would extinguish the title of the other owners is a 
mi.\-ed question of fact and law [PC9C2, P70C 1] 

2Iohini 2Iohan Chntterjee —for Appel, 
lant. 

Jogesh Chunder Dey —for Respoodent. 

Judgment.—This is an ajjpcal by tiie 
plaintiff’s for ueelarabion of title to a share 
in two tanks and for recovery of joint pos¬ 
session thereof. The case for the p'aintiffs 
was that the disputed tanks originally 
belonge.l to one Nityaoand Kamila, ar-.l 
after his death, weroheld in equal lialvcss 
by his two sons. Tlie plaintiffs claimed 
t<) have purchased one.thirtieth share in 
Ihe tanks from Niriipama Dasi, wife of 
Dinanath Kamila, who was a great-grand, 
son of the original pioprietor by one (A 
the 6ve son.s of his second son. The de¬ 
fendants are the representatives of the 
first son of the original proprietor. Their 
defence was twofold; namely, first, that 
they had acquired title to this share by 
purchase; and secondly, that the claim 
was barrel by limitation. Upon the 
question of limitation, the Courts below 
have concurrently held against the plain- 
tiffs. Upon the question of title, the 
Subordinate Judge has held that the de¬ 
fendants have failed to prove the alleged 
sale by Dinanath to his uncle Kishore. 
But he has not decided the question, 
whether the purchase by the plaintiffs 
from Nirupama is or is nob bona fide, 
although be is of opinion that there are 
circumstances which throw great suspicion 
up-on the transaction. Oq behalf of the 
plaintiffs, the decreo of the Subordinate 
Judge has been assailed on two grounds; 
namely, first, that the question of the bona 
fides of their purchase from Nirupama 
does not arise in these proceedings: and, 
secondly, that the findings of the lower 
appellate Court do not show that the title 
of their vendor w’as extinguished by 
adverse ])08S88sion on the part of her co¬ 
sharers. In our opinion, both these con¬ 
tentions are well founded. 

In so fares the first ground is concerned 
the vendor of the plaintiffs is a party to 
this litigation. In her written statement 
she acknowledged the validity of her con¬ 
veyance. She was examined in the lower 
Court; not only did she not repudiate the 
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transacbion; she explicitly supporfcetl the 
case of the plaintiffs. Under these cir¬ 
cumstances, it is obvious upon the de¬ 
cision of their Lordships of the Judicial 
Committee in Achal Ram v. Kazivi 
Husain Khan (1) that the question of 
jthe validity of the sale cannot be raised 
by the other defendants. This r'osition 
is in no way affected by the late decision 
in Basant Singh v. Mahabir Pershad{2). 
In so far as the second ground is con¬ 
cerned, it has been argued on behalf of 
the respondents that Art. IbG. Sch. 2. 
Lim. Act, is applicable bo this case. That 
article provides that a suit by a purchaser 
at a private sale for possession of immo¬ 
vable property sold, when the vendor was 
out of possession at the date of sale, must 
he commenced within 12 jears from the 
time when the vendor is entitled to pos- 
session. It has been argued that the 
vendor of the plaintiff was nob in posses, 
sion at the date of the sale because the 
Subordinate Judge has found that she did 
nob enjoy the prohts of the disputed pro- 
perby. The contention of the respondents 
in substance is that it is necessary for 
the plaintills to establish that their vendor 
was in actual occupation of the disputed 
property at the date of the sale. In oui 
opinion there is no foundation for this 
contention. The expression “out of po«. 
eession’asusel in Art. 136 implies tlia’t 
|Bome person is in possession adversely to 
the vendors—some person holding in a 
character incompatible with the idea that 
the ownership remained vested in the 
vendor: Taylor v. flarde (3). In the 
case before us, Nirupama was prima facie 
in possession of the banks through her 
cosharers; in other words, tho possession 
of the joint owners was her possession in 
law. ft is clearly incumbent upon the 
defendants to establish that theco.owners 
had set up ahostile title and had excluded 
her from possession. Of this there is no 
evidence. 


It has been found that on two occasioi 
within the last 12 years, the dofeodan 
caught hsh from the tanks and appr 
priated tho same entirely for theraselve 
inis does nob constitute exclusion of tl 
plaintiffs or their vendor, nor does th 
amoant to adverse possossion on the pa 


(1) 11906] 27 All. 271=8 0. 0. 165=32 
IIMP.O.). 

t , 1*9181 86A11. 273=191.0. 340=401 A 
=16 0. 0.186 (P. 0.). 

(8) [17671 2 8m. L. 0. 676. 


of the defendv'xnts. Tt is not proved tlint 
the vendor of the plaintiffs claimed a 
siiaro in tlie fi.sli and that her title was 
lepudiate 1. It is not shown that she 
ever attempted lo catch bsh and was 
succGssiuly prevented. Stress is laid by 
tho defendants respondents on tho cir¬ 
cumstance that within I'dveais before the 
commencement of the suit, they liad ex¬ 
clusively received rent from a tenant on 
the hank of the tanks. This also does 
nob in law amount to exclusicn of tlie 
vendor of tlie plaintiff. T!ic case hofora 
us is vory similar to that of 
Venkayija v. Bhogavalli liaynakrish- 
namma (4). There the plaintiffs sued ou 
the basis of a purcliase from a cosliarsr 
in the joint property, who, it was found, 
had loft the village more than 40 \ears 
before suit. It was contended on behalf 
of the defendants that .Art. 136 was appli- 
cable, and that it was obligatory upon the 
plaintiffs to estalilish that their vendor 
had been in actual occupation wdthin 12 
years of the institution of thesuifc. This 
coutention was negatived. It was held 
tliat the possession contemplated in 
Art. 136, includes not meioly actual pos 
session hut also such iiossession as a 
member of a joint family is presumed bo 
have in the family propert>, until ex¬ 
cluded therefrom. Tho learned Judges' 
thereupon directed an inquiry into tire 
question; Whethor the vendor of the 
plaiobifTs wasevor excluled from the joint 
family property, and, if so for what period 
before the suit. 

The Subordinate Court found upon the 
evidence that such exclusion had not been 
established and the result was that the 
plaintiffs succeeded. In the case before 
us, as already explained, there is no 
evidence on the record to sliow that the 
vendor of the plaintiffs had ever been ex¬ 
cluded or that her titlo had been denied. 
We may add that it has been argued by 
the learned vaki*! for theres])ondcut8 that 
the question at issue is one of fact and 
that consequently it is not competent to 
this Court to interfere in second appeal. 
This contention is opposed to the decision 
of their Lordships of tho Judicial Com¬ 
mittee in tho oiLachmeswar Singh 
V. ManowarHosscin (5),and Ramgopal\ 
Shamskhaton (6). The question whether 
there has been such adverse possession on 

(4) 11911] 9 I. C. 495. 

(5) 118921 igCsl 263=19 I. A. 48 fp. C.). 

(6) [1893] 20 Cal. 93=19 I. A. 228 (P. 0.). 
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tlio l> ir:oftli3 (lefen lini;3 as would gx- 
(ho title of ths vendor of 
pla.ntin's is a mixed question 
fact an.] h-v. Whether tlie de- 
fondants djd act lu a particular manner 
IS a .iiiestiuu of fact, but when the Court 
is calloi upon to decide the true legal 
e lect of that act upon the title of the 
Plaiiitilfs, the Court has plainly to deter- 
'Nine a question of law. As already 

stated, upon the facts found, it is plain 

that the title of the vendor of the plain- 
tiOs was not extinguished bv adverse pos 
session on the part of the defendants or 

6 beirprGdocessor3.iD.interesb. TberesuJt 

19 that this appeal is allowed, the decrees 
of the Courts below discharged and the 
suit decreed with costs in all the Courts. 

Appeal allowed. 


V. Narain 
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and others -Defendants 

K93ponaeDt3» 

Appeal 1 ^ 1882 of 1909, Decided oo 
th May 1912. against deoisionof District 

1S09- 

have iu^'tj' f'—Caart must 

in wh eh m , '“'’•'in'n' »nil 

A raised. 

«» • V n'nart bj pleaded 

Judee bf'“it. unless the 

and arl " Juri'diction to 

■sne b, el ",°e I>»t‘lr“l.ar matter in 

which the iJ '“'■ttquonl suit itself, In 

'vnicb the issue is subss^ueotlv raised. 

(b)B.ncy»lT » [P70C2. P71C11 

-Board Il885)-S. 104 G 

record to alter 

1898^ “"•hy published before 6tb April 

legislature to 

fore Act a of finally published ba- 

LI \L u ^ There- 

fi to alter a 

ecord finally published on 6th April 1.S98. 

.Jf) committed Lilh pUinl 

h^m^If-F^Tud by 

Whore a fraud bus beea committed with thn 

inXror: enulied t 

Ih dir,;,,"'"’ bim fmm 

he difiiculty m which he has placed himself, 

[P 71 C 2] 

^epin Chandra for Appellant. 

t'rovas Chandrah Milter and Eira 
Lai Sanyal for Respondents. 


Judgment. This is an appeal on be¬ 
half of the plaintiff in a declaratory suit 
The plaintiff alleges that on 6 th April 
1893. a Record of Eights was finally pub¬ 
lished in which the rent payable by the 
tenant-defendant w.as stated to be Rupees 
80-12.6, that subsequently the entry was 
altered on 9th September 1899 to 
Rs- 258-2-0, and that later on, when he 
brought a suit for rent against the tenant 
with a view to recover rent at the higher 
figure mentioned, his claim was dis¬ 
allowed by the District Judge and finally 
by this Court on Isb February 1904. It 
was held on that occasion that the alter, 
ation of the record had been made with¬ 
out authority, and that consequently the 
plaintiff was not entitled to realise rent 
at any rate higher than what wasadmib- 
tcd by the defendant, namely, the rata 
as entered in the Record of Rights finally 
published on 6 th April 1898. The 
plaintiQ therefore commenced thisaction 
on 29th May 190o for a two fold declara¬ 
tion, namely, first, that the alteration of 
the Record of Rights was made with 
jurisdiction and that the entry as it now 
stands is binding upon both the landlord 
and the tenant, and secondly, that the 
original entry of Rs. 80-12.6 was obtai- 
ned by fraud an<l does not bind the land¬ 
lord. The Courts below have concurrent¬ 
ly dismissed the suit. The District 
Judge has held in substance that as in 
the suit for rent, the Record of Rights 
was found to have bean altered without 
authority, that decision is binding upon 
the parties to this litigation; in this view 
he has doclinel to determine, whethfr 
the alteration was really unauthorized. 
As regards the question of fraud, the Dis¬ 
trict Judge has held that the plaintiff 
had failed to prove the allegation; but 
there is indication in the judgments of 
the Courts below that if there was any 
fraud, the fraud was committed with the 
connivance of the appellant. 

The decision of the District Judge bag 
been assailed before us on the ground 
that the matter is not res judicata and 
that the question, whether the record 
was altered without authority, is still 
open for consideration. In our opinion, 
this contention is well founded. As was 
explained by this Court in the case of 
Shib Rant v.Baban Rant (l), in 
establish the plea of res judicata th® 
C ourt w hich decided the form er sui t 
(1) [1909] 35 Cal. 353. 
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must have been such a Court as would 
have been competenti bo try and decide 
not only the particular matter in issue, 
in the later suit bub also the later suit 
itself in which the issue is subsequently 
raised. It was also pointed out by the 
.Tudioial Committee in the case of Gohil 

Mandar v. Pudvianund Singh (2): 

that under S 13, Civil P. C. of 18S'2, a decree 
in a previous suit cannot be pleaded as res 
judicata in a subsequent suit, unless the Judge, 
by whom it was made, bad jurisdiction to try 
■and decide, not only the particular matter in 
issue, but also the subsequent suit itself, in 
which the issue is subsequently raised " 

Now, in the case before us, the suit for 
rent was tried by a Revenue Court. That 
Court was not competent to try the pre¬ 
sent declaratory suit. It is clear, there¬ 
fore that the decision in the suit for rent 
•does nob operate as res judicata. This 
view is in accordance with the decision 
in the case of Gomti Kumoar v. 
Gudri (3). The question, whether the 
alteration was or was not unauthorized, 
is therefore still open for considera 
tion. It appears that the alteration 
in the Record of Rights, though not 
initialled, was made by a duly quali¬ 
fied officer and was based upon an order 
•of the Board of Revenue. The Board 
appears to have acted under S. 104 0, 
which was introduced into the Ben. Ten. 
Act by Act 3 of 1898 B. C.; the new 


section came into force on 2Dd November 
1893,and was shortly afterwards exten. 
lei to Orissa. The real question in con- 
jtroversy between the parties is whether 
under S. 104-G, the Board of Revenue 
had authority to alter the record finally 
published on 6th April 1898, It has 
been argued for the respondent that as 
the record had been finally published be¬ 
fore Act 3 of 1898 B. C. came into force, 
no proceedings could bo taken under 
3 104-0 for the alteration of such record 
In our opinion this contention is well 
founded. S. 104-0 provides that 

“the B)ard of Bevenue may, in any case uoder 
this pact, on appUoatioa oc of its own motion, 
direct the rovieion of any Record cf Bights or 
any portion of a Record of< Bights, at any time 
within two years frocn the date of the certidcite 
•of doal pnblioation.” 

It is clear that the case in which such 
an action may be taken by the Board of 
Revenue roust be a case under part 2 of 
Ch. X as it was reroodelled by Act 3 
3898 B. C. Now, S. 7 of the Act lays 


,2) U90i] 29 Cal. 707 =29 I. A. 198. (P. C.). 


down that Ch. X, Ben. Ten. Act, as ifc 
stood in 1885 was completely repealed, 
and in lieu thereof, a now cha;>Lor was 
substituted. In the originiil Cli. X, 
there was no such division into parts, 
and it is impossible to say tiiafc the 
Record of Rights finally published on f>bli 
April 1898 was a record under 1’. 2 of 
Ch. X, Ban. Ten Act, as altered by Act 3 
of 1898 B. C. It is further plain from 
S. 9, Act 3 of 1898 B. C. that 

“every settlement of rent cr decision of a di.spiUo 
by a Revenue Oflicer under S. 104 or S. lOG Ren. 
Tea Act. 18S5, before the commencement of this 
Act in respect of which no appeal has, before the 
commencement of this Act, been preferred to the 
Special Judge appointed under S. 108 o( tluit 
Act, shall have the force and ellect of a decree 
of a civil Court in a suit between the parties 
and shall be final." 

Now in the case before us, no appeal 
bad been preferred as contemplated by 
S. 9. Consequently, the effect to be at¬ 
tributed to the entry of the rent as set¬ 
tled in the Record of Rights published 
on 6th April 1898 is that of a decree of a 
civil Court in a suit between the parties. 
In viow of this circuinstance, it is impos¬ 
sible for us to hold that the Board of 
Revenue could proceed under S. 104-0 to 
alter an entry of this description. We 
are clearly of opinion that it was not the 
intention of the legislature to apply 
S. 104-G to records finally published be¬ 
fore Act 3 of 1898 B. C. came into force. 
The alteration made on 9th Septembei 
1899 was consequently unauthorized. In 
view of this conclunon, the prayer foi 
the first declaration must be refused. 

In so far as the prayer for the second 
declaration is concerned, tho plaintiff is 
obviously not entitled to any relief. If 
we a'lopt the view of the District Judge 
that the alleged fraud has nob been esta¬ 
blished, the plaintiff is not entitled to 
challenge the Record of Rights. If on 
the other hand, fraud has been commit- 
te-l with the connivance of the plaintiff, 
he is undoubtedly not entitled to invite 
a Court of justice to interpose actively in 
this favour with a view to extricate lum 
from the difficulty in which he has 
placed himself. The result is that the 
decree of the District Judge is affirmed 
and this appeal dismissed with costs. 


R.M./n.K. 


Appeal dismifsed. 
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very simple and it is unnecessary to re* 
capitulate them, as they are set out 
clearly and succinctly in the charge to the 
jury. The story told by Nepali Lalung 
clearly implicates Kablli, llabjram ami 
himself in the murder of Mangal Singh. 
The question is whether it can ho ac¬ 
cepted as the true version of the matter. 
Nepali was on his own showing an ac¬ 
complice and was tendered and accepted 
a pardon under S. 337, Criminal P. C. It 
was essential that his evidence should he 
corroborated in material particulars. The 
jury evidently werecf opinion that it 
was, and also the Judge, as he accepted 
the jury’s verdict. We see no reason to 
differ. In the first place we have the 
confessicn of the accused Kabili which 
appears to have been freely and volun- 
tarily made. It differs from Nepali’s 
story in some important particulars. 
Nepali describes Rabtram, the brother of 
Kabili, as being present and taking a lead¬ 
ing part in the murder. Kabili’s confes¬ 
sion makes no mention of Rabiram, but 
this was, no doubt, from a desire on his 
part to screen his brother. Rabiram was 
also pub upon his trial hub was acquitted 
by the jury, presumably because there 
was nothing against him but Nopali’s 
statement. 

Then Nepali states that Mangal and 
Kabili went away in Dasibar’s boat and 
that he followed in another boat and 
joined them afterwards ; while Kabili 
says that Mangal and Nepali were in 
Dasibar s boat, and that he joined tliein 
aUerwards. Dasibar corroborates Nepali, 
ihe rnotive for the crime spoken lo by 
Nepali is corroborated both by Kahili’s 
confession and by the evidence of Narnala. 
the wife of Sat Singh, with whom Mangal 
18 said to have had an intrigue. Kabili 
adds on this point that both Manga! and 
he used to visit Narnala. It would ap¬ 
pear at first sight that Nepali ’s story 
was iQiprobablo, inasmuch as he poses as 
a close friend of Mangal Singh. Why 
should he for a paltry sum of 
Rs. 20, which does not appear to have 
been paid, join with Kabili and Rabiram 
in murdering Mangal Singh deliberately 
and ip cold blood ? It may be that 
JJepali has not told the whole truth on 
the question of motive. Something of 
that kind is indicated by Kabili, when 
in his confession be stated that Mangal 
oingh and Nepali Lalung also had quar- 
fels between them. But Nepali has 
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neversought to exculpate himself with 
regard to the share whidi he took in tlie 
actual niurdcr. After giving ‘ho case 
our best tunsidoratioti, wo tind it to bo a 
true case against Kabili Katt^ni. TIjhio 
appear to he n-) rnitig.itirg circurnsMiices, 
which vvjuld justify the infliction oi (tio 
lessor fcentenca. The murder was mo*t 
cruel and doiiberatc. Wo accordingly 
dismiss il.e appeal and confirm tho sen¬ 
tence of death. 

V /r.Iv. Ai'i'Citl ilimisft’J. 
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Tlil'NON AND NkwROUTA). J.f. 

Gtianfiiidra Kitmar lloi Chnirf^Jiari! — 
Plaintiff—Appellant. 

V. 

Shaijama Sunder Jen and otlN'rs—Res¬ 
pondents. 

Appeal No. 487 of 1915, Decided on 
28th January 1918, against appellate 
order of Dist Judge. 24 Pa: ganahs, D/. 
Ist July 1915. 

Civil P. C. (1908). 0. 21. Rr. 13 and 17 i2) 
“Application for execution—Supplamcritaty 
list of property can be allowed after regis¬ 
tration of applicaticn“I‘resh application if 
necessary, it can be treated as one in conUt* 
nuation of first application- Na quection of 
limitation arises. 

An ai»plicHtion for oxecnli'^n, winch wft.eon tlio 
face of it, in accordance v.iih law, was ?ub^c• 
quently, ou oKjection taken by tie judgment- 
debtor. discovered to be defective, inaf^mneb as 
against the properties specified in the list fur¬ 
nished undfr 0. 21, R. 13, proceedings could not 
be taken. The decree-hclder then a])plied lo the 
Court requesting it to accept ki further and 
suppleoicntury li>t uf ;be properties aud praying 
that execution s-hculd proceed by attachment aud 
Bile <f those properties : 

Hehl : that cvcD after Ihe admistion and 
registration of Ihc original appliciiticii f^r exccu- 
tiou it was open to the deciec holdov t(. ask ibe 
Court to proceed ag.inst the proj cities iprcified 
in bis supDlemeiitary list, which should he tak^'U 
as part of the original a|)|>!icatiou tinclcr the 
provisions of 0. 21, R. 17 ( 2 ), or if a fresh appli¬ 
cation were at all necessary that application 
should he treated as one made in coutinuation cf 
the application first presented so that no qucp- 
tion of limitation could ariso iu tho case : 17 

Cnl. 631 and 22 /. C. 837, Dist. [V 74 C i] 

Surendra ^Maclhab Malhck —for Ap* 
peiianfc. 

Jogesh Chandra De an 1 Khitish Chan- 
dra Chackerhntty —for Respondents. 

Judgment.—This appeal arises out of 
certain proceedings in execution. The 
deerse in question being a rent-decree 
was obtained against certain persons as 
shebaits of a certain Thakor on 26th 
Noveraber 1911. The application for exe¬ 
cution was made on 23rd November 1914. 
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will now be at liberty to proceed in exe¬ 
cution as ou his application of the date 

^^rd NoveoQber 1914. We assess the 
hearing fee at three gold mohurs. 

V.n./R K. Order set aside. 
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Chitty and Smither. JJ. 
upertniendent and Remembrancer of 
Legal Affairs, Appellant. 

Refpon“den^.”"“ of^rrs-Aeonsed- 
Goveronient Appeal No. 2 of 1918. Da- 

order of Sessions Judge. Jessore, D/- 3rd 

September 1917. 

W^rTir' *0f>- 

100-Form of warrant 

tenders. 96 used-Warranl held legal. 

uihe substance of a warrant issued under 
sertirtn requirements of that 

what LI 

vhat prescribed form is used for the warrant, 

Uorc being no prescribed form of warrant under 

«aon?i issuing such a warrant 

S S ^ provisions of 

a IW by altering the figures and also by drawing 

“P "'^”ant in terms required by S. 100. 

Held : that the warrant was perfectly legal. 

^ . ir75cn 

Orr—for Appellant. 

^hoda Bux and Satiudra Noth 
Mulcherjee—ior Accused. 

udgment, lu this case the accused 
persons were convicted by a Deputy 
Magistrate of offences under Ss. 353 and 
li/, Penal Code, and sentenced Israil to 
6*ghb months and the rest tosix months' 
rigorous imprisonment each. The accused 
appealed to the Sessions Ju Ige who acquit- 
ted them on a question of law. He held 

that the ruling in the case of Bisu Hal- 

dr \. Emperor (l) wag conclusive in this 
case. The facts, ho said, were ideotical. 

• oUiQst that acquittal the Government 
have appealed. It appears clear that the 
facts of the two oases are nob identical, 
perusal of the judgment in the case of 
Haidar V. Emperor (1) shows that 
nob ooly was the warrant in that case 

issued under S. 96, Criminal P. C.. bub 

at the terms of the warrant indicated 
a It was issued under that section, 
n 15 case there being no prescribed 
form of warrant under S. 100, the Magis- 
ra e who issued it adapted a form under 
L . the provisions of S. lOO by 
^ figures and also by drawing 

terms required by 
—A_his being so the warrAnt would 
(190^0. W. N. 836':- 
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bs perfectly legal. For this we find an 
authority in the oiso of Gurameah v. 
Empt^ror (2), where the form of a warrant 
under S. 98 was used with the necessary 
alterations for a warrant under S. 100, 
ft is irainaterial what form is usei, pro- 
'vided that the substance of the warrant 
complies with the re^iuirements of S. 100, 
That it certainly did in the case before 
'u3. It has been suggested that the 
warrant was altered after issue to meet 
the objections raised in this case. As to 
that there is no evidence whatever on 
the record: on the contrary, there is the 
evidence of P. W. No. 12, who states that 
ha altered it with his own hand before 
the issue. We accordingly set aside the 
order of acquittal passed by the learned 
Sessions .Judge and remand the case to 
the Sessions Court for a hearing of the 
appeal on the merits. The accused may 
remain on bail pending the hearing of 
the appeal. 

v. b./r.K- _ Acquittal^rjlci^set aside. 
(2) [1912! S^Cai. 403=13 I. C, 1002. 
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Trunon and Newbould, JJ. 
Bhudar Mal.Ram Chandra Marwari 
— Petitioners 

V. 

Sew Narayan Marwari — Opposite 
Party, 

Rule No, 716 of 1917, Decided on 8th . 
February 1918 against an order of Small 
Cause Court Judge, Sealdah, 

Contract Act (1872) S. 69 and 70-Con- 
^lidated rate paid by owner of premiies-- 

can recover half share from occupier 
^Calcutta Municipal Act (1899) Ss 171 and 
228 • 

Iq view of the provisions of S, 229, Municipal 
Act, which make the consolidated rate a first 
charge upon the buildiog or land in respect of 
which it is payable, the owner of such building 
or land is a person Interoated in the payment of 
the rate within tho meaning of S. 69, Contract 
Act, and having paid the share of tho occupier 
he is entitled to recover it from the latter under 
Ss. 69 or 70. Ooutract Act 75 C 2, P 76 C ij 

Kali Prosonna Ptp/at—forPetibioners. 
Biraj Mohan Majumdar and Suresh 
Chandra Talukdar'-ior Opposite Party, 
Judgment.—This Rule is directed 
against an order of the Small Cause Court 
Judge of Sealdah, by which the Small 
Cause Court Judge dismissed the plain- 
tiff’s suit (or recovery of a sum of Rupees 
513-1.6. The plaintiff, it appears, is the 
owner of premises No. 36, Harish Moo- 
kerjee Road, and the defendant was bis 
tenant and ooonpier of the said premises. 


The sum sued for representel payment of 
consoliJatel rate male by tho plaitibitl, 
and his case was that under the lease 
execiitei in favour of the defendant, 
defendant was liable to pay tho wliolo 
rate In the lease tint was proluceil 
there was a stipulation to tho effect that 
tho consolidated rate should be paid in 
full by the tenant occupier. It has been 
found in a suit t)etween the parties tliab 
bliatstipulation was fraudulentlv inserted, 
That being so, it is obvious that the 
plaintiff could nob recover tlie sums he 
had paid, in full; bub under .S, 171, Cal¬ 
cutta Municipal Act, in the al)scnco of 
any contract to the contrary, half of tho 
consolidated rate is payable by the owner 
and the other half by the occupier. 
Falling back upon this provision of the 
law the plaintiff says that he should now 
be given a decree for half the amount ha 
claimed. The case for the opposite party 
before us is that on removal of the clause 
fraudulently inserted, the contract bet¬ 
ween the parties was nob that the defen¬ 
dant should pay the whole of the consoli¬ 
dated rate but that the plaintiff should 
do so. lie further contends that inas- 
much as no suit or any other action was 
brought or tilcen by the Municipal autho- 
rities in order to lecover the sums paid, 
the payment by the plaintiff was a 
voluntary payment and he could neb on 
that ground recover. From the conbeu- 
tioD he now pubs forward it is quite clear 
that the defendant was determined not to 
pay either the whole or half of the con¬ 
solidate! rate. 

It has been suggostel that the plaintiff 
should have waioed until u suit was 
brought against hino, or that he slioiild 
have left it open to the Municipal autho¬ 
rities to proceed against the defaulting 
occupier by way of distress and sale 
under the provisions of S, 213 and the 
following sections of the Municipal Act. 
Id view however that such distress 
and sale would have the effect of re 
moving the plaintiff's, the landlord’s 
security for his rent and in view of the 
provisions of S. 226 of the Act whichj 
make the consolidated rate a first charge 
upon the building or land in question, 
it is clear the plaintiff is a person who 
under the provisions of S, 69, Contract 
Act, is interested in the payment of this 
money. The dsfendant has made it clear 
that be did not in fact intend to pay; if 
the plaintiff has paid it, he is clearly 
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'‘iitiT!./; 1,1 l),> roiniburse-l. It) otiio 
Tiis. S, O’) or S 70. Conlracc Act is 
I( the olainth'f not havin -4 niaOe 

'his f)iiyiii 3 nt with the intention of tioing 
grntui(oii?iy i-; entitled to recover 
ro:n tl)? defori'iant the payments actually 
na lo ill so far as such payments should 
n.ivc l,aei) mi !e hy the defendant. Other 
'•eidneov are also put forward. It is 
tiigge~ted, tor instance, that the nlaintifl' 
lias not actuiily rnn lc the payments he 
iiilei^es. It is fnrthor represented to us 
that for tlie period covered hy these 
jtaymenbs the defendant was not in 
occupatioQ of the huilding. All these 
however are questions of fact into which 
wo cannot enter here. W'q tlierefore sot 
asii'iti tlie order comjilained of and re- 
mini the ciso to the Court of Small 
Causes hi order that after ascertaining 
tlio facts 11:8 l 6 :’.rue l .Til Ige may proceed 
to pa-'S a deuce lor such amount, if anv, 
as may l>o iii.-tly rocovoiahlo from the 
defendant. Costs of this Rule will he 
costs in the suit. We assess the hearing 
fee at two gold mehurs. 
v.B.hl.K. Order -^ct aside. 
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Jknkiks, C. J. and 

CllATIIiRJEA AND WaLMSLEY, JJ, 
liakhal Chandra C7)//i/er;Ve--riain- 
till—Appellant. 

V. 

BojisanlJtal and others —Respondents, 
fjettera Patent .Appeal No. 97 of 1914, 
Decided on l-dth May 1915, ag.iinst judg¬ 
ment of Walmslev, J. D.'- 7th July 
19M. 

'a) Chola Nagpur Tenancy Acl {J90S), 
Ss. 61 (2). (8) and 139 (2)—Suit to correct 
entry in Record of Rights—Suit to declare 
that rent is payable wholly in cash in civil 
Courts is barred. 

.A suit, by altindlord iu .1 civil Court for a do- 
claration that rent iu re,«pect-of certain land 
was p.i)able wholly in cash and uot partly in 
kind and partly in cash as entered in the 
finally published Record of Rights i3 h-irrcd 
under S. 13912), Chota Nagpur Teiiaucy Act, and 
does not oust tlie jmisdiction of the Roveuuo 
tTfficor? to allow ccin-mitati in of reut. 

IP77C 2] 

(b)ClviiP. C./1908). 0. 41, R. 4-Appeal 
auios by—Appeal on ground common to all 
--Decreecan bs reversed against all. 

Order 11. R. 4. Civil P. C., gives power to ap¬ 
pellate Court to reverse a decree in favour of all 
the defendants even though the appeal is pre¬ 
ferred hr some of them alone when the decree 
proceeds on a gmund common to all of them. 

l'P 77 C 2] 


Baid'ja DilUh r.rid Bepin Bchari 
(those —for AppelUats, 

Brijmohan Moziimdar and DhirciidriL 
Kri.shn'.i Ihiy —for Ruspondonts. 

VValmsley, J.—This appe.al is jire- 
fenod by the piaintiiT'-landloid Me 
bought a village in' Chota Nagpur in the 
year 1905. In 1907 Settlement proceed- 
ings wore begun in the village ana the 
Record of Rights was published finally 
in December 1909. The entry re-jorded 
therein is that "the rent is in kind with 
small cash [laymeots in addition." Then 
the tenants applied for coinmutabiou of 
the rent in kind. On 18th March 1911, 
the plaintill'-appelliint Died his plaint for 
a declaration that the rent was itiyahle 
wholly in cash and not partly in casii 
and pirtly in kind. On 2!lh .Tiilv Ihii, 
he tilc.'l a petition for amendment of his 
plaiut, because on Otii July the Revenue 
Oliicer had commuted the rent into a 
Cish reut, and he asked thib the or ler of 
commutatiou sthould be set aside as being 
illeg.al and made without jurisdiction. 
Tho Court of first insbinco decreed the 
suit, holding that tlie entry in the Re¬ 
cord of Rights was wrong and tho order 
of coinmubation vvas ultra vires On ap 
peal by the tenaut-clefondaots thelearned 
District Judge reversed the hndings of 
the lower Court and dismissed the suit. 
The suit is governed by the provisions of 
* the Chota Nagpur Tenancy Aot. The 
learoel vakil who appeared for the ap¬ 
pellant after his ple;ider hail retd the 
judgments of tho lower Courts with run¬ 
ning comments, said that hid contentions 
were as folio v-.; (i)tliat the root has- 
been found in certain rent suits to be a 
cash vent, and therefore the Settlement 
Officer^was not competent to enter in the 
Record of Rights that the rent was pay¬ 
able partly in cash and partly in kind; 
(2) that, for the same reason, the Revenue 
Oilicer was not competentp to make an 
order of commutation; (■^) that the Civil 
Court had ample jurisd'etion to make an 
alteration in the Record of Rights: 
( 4 ) that the lower appellate Court had 
erred in reversing the decision of the 
Court of first instance as regards those 
defeudantf who had not joined in pre¬ 
ferring an appeal. 

Of these points tlie first and third 
are disposed of by the learned Judge s 
findings that the entry in the Record 
of Rights is correct. The reasons 
for this conclusion are stated in detail. 
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and in Addition there is the fact that the 
plaintift’s pleader admitted before tlie 
District Judge that the tirst Court's find¬ 
ing that the rent was not payable partly 
in kind was untenable. It is idle to dis¬ 
cuss the contentious in view of this find¬ 
ing of fact. 

As to the second point the learned 
Judge’s finding that the entry in tho Re- 
cord of Rights was •correct, renders the 
contention of no practical interest. The 
argument however is that at the time at 
^vhioh the order was passed, there was a 
dispute between the parties as to whether 
the rent was really payable in kind and 
that because of this dispute the Revenue 
Officer had no jurisdiction to make an 
order of coramubation. It appears to mo 
that S. Gl (8) provides for opposition of 
all kinds. The Record of Rights gave 
the tenants a right to apply under S. 61 (2). 
Under Cl. (8) the landlord was entitled 
to oppose the application and It was for 
the Revenue Officer to consider whether 
under all tbe.circuoostarces, lie should 
grant or refuse the application. That 
being so, I cannot see that the institution 
of a suit in the civil Court took awav the 

Revenue Officer’s jurisdiction. Per tlie 

,above reasons I hold that tho first three 
jOontenbiOQs advanced on behalf of the ap- 
Ipellant cannot be sustained. Before re- 
terring totbalast point I ought to sav 
•tbat the leavnerj vakil who appeared for 
'the tenants, respondents supported the 

|j barred by 

,3. 139 (2). I think that view is correct, 
ine matterdepends not so much upon the 
meaning of the words, “determine'* as 
upon the words that follow it, and I re- 
gard the words determination of the 
rent paya ble.' as niaming the ascertain- 
ment of the existing rent. The view is 
borne out by cemparing the use of the 
word determination in Ss. 40 and 158, 

thatthe learned 
reversing the 

dSan?! against allthe 

lomed in the appeal. 0. 41, R 4 how 
ever gives the appellate Court the powe^ 

defendants even though the appeal is 

C T?- oo'nmon to all of 

not denied that the decree 

proceeds on grounds common to all the 

defendants, so the lower appellate Court 
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wft^ competent to reverse the decree in 
favour of al 1 the defendants. No reason 
is assigned for holding th.it, he erred in 
exercising his discretion under this rule. 
The apjieal fails anil it is dismi.sfcd v ith 
costs, hearing fee assessed at two gold 
mohurs. (On l/etters Patent appeal their 
Lordships delivered the following) : 

Judgment —Wo agree with tho judg¬ 
ment of Walmsiay, J., which we have 
read through. We must dismiss the ap. 
peal with costs. 


v.b./r k 


Appeal 
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Fi.ETCHKR and WnLMSLKY, J.T. 
Abhu Munshi —Petitioner. 

V. 

Kamu Molla —Opposite Party. 

Civil Rule No, .368 of 1918, Decided on 
prd August 3918, against order of Addl. 
Sub-Judge, Noakhali, in Misc, Aijpeal No. 
144ofl9l7. 

Limitation Act(1908).S. ISandAr 166 -Ap¬ 
plication under 0. 21. R. 90 made more than 
thirty days after sale-No findi.og as to lime 
when applicant came to know of sale—It is 
not competent for Court to come to conclusion 
that apphcal.on falls under S 18, Limitation 
Act—Civil P. C,, 0. 21, R 90. 

ItU not competent to a Court to come to the 
conclii^iori that an application toset aside as^le 
under(). 21 .R 90. Civil P. C,. made more than 
thirty oays from the date of sale Jails within tho 
provisions of S H. Lim. .\ct.. without find. 
102 HS a liQt dale or Umo when the avplicnn^ 
came to know of the sale. [[> 7 s q 

A. S. M. Akravi —for Petitionor, 

Benin Chamlra L’osj—for Oppo-ite Party 

Fletcher. J-This rule was issued at 

the instance of the petitioner, who is a 
purchaser at a sale in execution of a rent 
decree held on 27th November 1910. cal!- 
ing cn the opposite partv to show cause 
why the order of the learned Additional 
District Judge should not bo set aside. 
Tho case is a perfectly simple one. As [ 
have already stated, the present petitioner 
purchased in execution of a rent decree on 
27th November 1916. The opposite party 
claims l/3rd of the property to which the 
present application relates as being tlie 
purchaser ata sale in execution of a rnorc- 
gage decree. The present ease is this- 
on 2nd April 1917, tho opposite panv 
made an application to the Court under 

the provisions of 0. 21. R. 90. Civil P. Cl 

to set aside the rent sale on the ground of 
material irregularity and fraul. It is 
quite clear that that application could not 
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he lieiin!, hecause tlieperiocl for making 
s'lcli an application was thirty days from 
thodatoof the sale, unless the applicant 
cuiil'l bring himself within the provisions 
of S, ]S, Thm. Act. Tlie learned Judge 
coQsiderel that he had brought himself 
within the purview of S, 18.Lira, Act.whe- 
tliL'i iic h IS or has not, it is not for us to say. 
lUit on the facts found it is quite clear 
that the Judge was not entitled to come 
to tlie conclusion he h.as, because he has 
not found when the opjicsite party came 
to hear of the sale, and unless he finds as 
a fact when the opposite party carre to 
know of the sale he cannot find whether 
the case comes within the provisions of 
jS. 18, Lira. Act, or not. The case cannot 
stand on the findings of fact that have 
been made by the learned District Judge. 
We must, therefore, set aside the judg¬ 
ment of the learned Judge of the lower 
appellate Court and remit the case to him 
to re-hoar it and to come to a proper find¬ 
ing on tlie facts in order to determine the 
matter that was pending before him. 
W’e make no order as to the costa of this 
Rule, 

Walmsley, — J.— I egree. 

V.H./u.K. Case remitted. 
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Fletchek and Ciiatteejea JJ. 

Hammal {Das) Eoch —RlaintilT—Ap¬ 
pellant. 

V. 

Kakal Koli Kochini — Defendant — 
Respondent. 

Appeal No. 384 of 1915, Decided on 
15th August 1917. against original order 
of Dist. Judge, Assam Valley District, 
D/. 3l9t May 1915. 

(a) Succeision Act (1865), S. 50—S. SO 
should not be confused with proof of forma¬ 
lities. 

Section tO merely lays down the formalities 
required bv law to be ob-erved in the execution 
aud attestation of a will, and must not be con* 
fused with the question of the proof cf the fact 
whether these formalities have been proyerly 
observed. [P79C1J 

(b) Evidence Act (1872). S. 68—Scope. 

Under S. 08 attestation cf a will can bo proved 

bj CDS of the attesting witnesses. [P 79 C 11 

(c) Probate—Grounds for refusal —Inoffi- 
ciousness is no ground for refusing probate. 

Probate of a w ill car not be refuspd on the 
ground simply that it is what the lawyers in an¬ 
cient limes called “inoflicious." That doctrine 
dees not apply in Indian law. [p 79 C 2] 

Prokash Chunder Majumdar—fot Ap. 

pelhnfc. 

0. N. Seti Gupta&n<\Lal Mohan Ghose 
for N. G. Burdalois—for Respondent. 


Fletcher, J.— This is an appeal from 
a decision of the learned District Judge 
of the Assam Valley District, dated Slst 
May 1915. The appeal is preferred by 
one Rammal Koch. This Rammal Koch 
propounded in the Ccurt of the District 
Judge a document, dated 8th Aswin 1314, 
B. r>., which is stated to be the last will 
of his uncle Sripal Koch. Probate of the 
will was opposed by the respendenb. who 
is stated to he the wife of an inferior 
grade of the deceased person. Nobody 
stems to know what the position of the 
respondent was; but she was a person 
who had been married twice aud having 
been widowed, sire entered into bonds of 
matrimony for the third time with Sripal. 
Of course, the widow’s marriage may not 
be in accord with tlie views of a good 
number of people of this country; hut it 
is not uncommen amongst other commu¬ 
nities in India. There is no doubt that 
the re.'spondent was not a mistress or a 
kept woman of Sripal, but was his wife. 
Nobody seems to know what tlie quali¬ 
fication that is placed before the word 
“wife" in the evidence-means. Whether 
it means that the marriage was not a 
regular one or otherwise, wedo not know, 
ft must be taken that tlie respondent 
was, in fact, the wife of the deceased. 
The alleged will was made on 25th Sep¬ 
tember 1907, which coriespoods with 
the vernacular date 8th Aswin 13U. On 
the same date, the document was regis¬ 
tered. Sripal did not die before -January 
1915. Of course, that is a most material 
fact in the case that this document was 
executed and registered so long ago as 
25th September i907. 

The learned Judge has laid no stress 
on a fact like this that, if this document 
was a forgei y as he seems to have come 
to a definite concUisicn that it was, then 
the propounder must have made up 
his mind with the assistance of others 
to forge a will of his uncle seven or eight 
years before bis uncle died. Nothing 
in the evidence has been given to sug¬ 
gest why the will was executed. It is 
not suggested that at or about the time 
the will was executed, the deceased was 
ill or was considered likelv to die. An- 
other matter on which the learned Judge 
has misdirected himself completely is ss 
to the method of the proof of the will. 
The learned Judge has got confused with 
regard to two separate and distinct mat¬ 
ters. He has mixed up the question as 
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to the formalities required by the law 
under S. 50, Succession Act, namely that 
there must be two attesting witnesses 
with the proof of the fact as to whether 
those formalities were properly observed 
and the learned Judge has held that be- 
cause the will was not proved before 
him by two attesting witnesses therefore 
•the document could not be admitted to 
probate. I have already stated that the 
learned Judge has fallen into a manifest 
fallacy in treating the method on which 
the Court should be satisfied as to the 
observance of the formalities required by 
jS. 50, Succession Act, and the formalities 
themselves. Under S. 68, Evidence Act, 
it is quite clear that a will can be proved 
by one of the attesting witnesses. The 
same view haj obtained in England fcr 
many years, I quote from a most recent 
text book—Mortimer on Probate Law and 
Practice, p. 302, where the learned au¬ 
thor observes'. 

“Toprove the attegtation ofa will in the Court 
of Probate, it is not necessary to esamino both 
attesting witnesses.” 

The learned Judge was clearly wrong 
when he rejected the will on the grotind 
that only oue of the attesting witnesses 
had proved the will, Then the question 
turns on whether, assuming that these 
two matters, the failure to consider the 
effect of registration—it not having been 
suggested in the course of the evidence 
that some person other than the deceased 
was taken before the Registrar—and a 
misdirection on the question of law as to 
the proof of the will do not vitiate the 
judgment, we should hold on the evidence 
that the will ought to be established. In 
a case like this the real question turns on 
which of the witnesses the Court is 
going to believe. It is quite true that 
the learned Judge has placed considerable 
stress on the evidence of two ex-meuza- 
dars on the ground that they were res¬ 
pectable men who gave evidence for the 
respondent in the appeal. 

Heseemsto have been unfavourably im¬ 
pressed—although on what grounds, it is 
not clear—with the man who must have 
been one of the prinoipal witnesses for 
the appellant, namely Kulanand Pattak, 
and who certainly seeems to be a man 
in a superior walk in life to any other 
person in the case. He is a land-holder. 
He has got a brother who is a Sub- 
Deputy Collector and who has been a 
member of the Local Board. Whether 
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he h.as ceased to be a member of the 
Local Board owing to adverse circum¬ 
stances we do not know. But at one 
time he was a man who was well olf to 
secure a seat on that important body. I 
am ijot sure that the reasons that tlie 
learned Judge has given for rejecting his 
evidence arc altogether sound and I 
think both as regards his evidence and 
the other evidence, that the learned 
Judge went wrong at the outset by the 
way he approached the case. He ap. 
preached it on the view that the will 
must be proved by two attesting wit¬ 
nesses and ho overlooked the iiuestion of 
registration. It is quite tiue that, on 
the other hand, it may he ditlicult to 
understand why the husband, who was 
advanced in years as Sripal was, %vith a 
wife considerably his junior and with 
whom he seems to have been on excellent 
terms, so much so that she kept this 
husband in her own houss and main- 
tained him quite contrary to the usual 
condition of things that husbands always 
maintain the wives, should have dis- 
inherited the wife in the manner sug¬ 
gested. Of coarse the answer may be 
that one cannot tell what wore the 
reasons in the dead man's mind. These 
sorts of cases happen where there is no 
explanation put forward as to what was 
the motive which led the deceased man 
to disinherit the wife. 

That of course is a suggestion that must 
be taken into consideration along with 
the evidence when the Judge weighs the 
evidence; but it is not suflicient to show 
that the will is not a genuine one. Cases 
can be shown both in the books and in 
the newspapers where persons who were 
in very affectionate terms with their 
wives, have executed wills either wliolly 
or practically disinheriting them. What 
was in the minds of these persons, of 
course, it is quite impossible to establish. 
But there is no reason to refuse to admit 
the will to probate simply because it is 
what the lawyers in the ancient time 
called inofficious. That doctrine does 
not apply in our system of law. I think 
the judgment of the learned Judge in this 
case cannot stand. There has cot been 
a proper trial nor has the case been 
properly or suffioicntly investigated into. 

If any question is going to be raised, for 
instance as to whether some other man 
was taken to the registry and put for¬ 
ward as Sripal, that case ought to be. 
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ii.ilf! <'etii)iiely an^l the i'iontitior and 
•Mor pf’i'sons who are able to speak to 
ilto fict sbculil 1)9 entitled to give evi- 
flei'ce lo sbo'-v whether Sri pal did in fact, 
■;a to the r<?:!istr\ to rcgi?ter the will or 
wiiyther .v; :.e per-on re[)re3Cnt-ing Sripal 
that false dooument. T think 
''0 .-U‘;hl to set. a-jlde the jaigment of 
ill'.' le'irncil r>;st-rict Jo.-lge and remand 
the case to (lie lower Court in order to 
have the case tried afresh, Ibth parties 
w:il he entitled to adduce any further 
evidence t'rey nnv tliink fit to adduce on 
toe issues that ari9e in the case. Costs 
win al.ido the result of the rehearing 
hefore the learned Judge of the Court 
h(3low. We assess the hearing fee at 
two goll mohurs. I do nob mean to 
unply that the learned -Judge may not 
draw hostile inferences from the fact 
that the other attesting witnesses have 
been kept away from the witness box. 
Tbit is a matter of crelibilitv of the 
A\i^uG?se3 just as much as any othor 
matter. 

Chatterjea, J. —I agree. 


V.D./b.K. 


Case seut back. 
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RiCHABDSON and BnACHCHOFT, JJ. 

Rihati Mohan Das and another-—De- 
fendants—Appellants. 

V. 

Nadiahashi Deand another —Plaintiffs 
— Hospondents. 

Appeal No. 585 of 1915^ Decided on 
2-lth January 1918, from appellate decree 
of Disfc. Judge, Tipperah, D/. 16th De- 
cember 1914. 


ij- Civil P, C. (19081,0. 34, R. 1—Suit by mort¬ 
gagee of raiyati holding—Application by pur- 
cha>er of holding aetting up paramount title 
rejected—Mortgagee obtaining decree and 
instituting suit to eject purchaser—Purchaser 
has right to redeem morigage—Transfer of 
Property Act (1862), S. 91. 

Pl.iintiff, iDortoagt'o of % raiyati holding 
brought a suit ou foot-of bis mortgagee. De- 
feiidant, who was the purchaser of the holding 
and had been recogoized by the l-iDdlctd. ap¬ 
plied to be made a party to the suit. He did not 
^ilaim to redeem the mortgage, but set up a title 
paramount to the mortgagee and also questioned 
Iho bona fides of the mortgage trausactiou. His 
application was rejected. The plaintiSobtaincd 
a decree and purchased the bolding in execution 
thereof. He then brought a suit to ejict the do- 
f-;adaut; 


Ifeld : that the-defeudant had a right to re¬ 
deem the mortga-e. 32 0 n 
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S-irat Chandra Bysack and Bepin 
Chandra for .Appellants. 

Jogesh Cha)idra Uoy and Sa^adhar 
Itoy—ior R;.spondenfcs. 

Richardson, J.— This second appeal 
is preferred by defendants 1 and 2 in a 
sui!; (or recovery of possession of certain 
land. At the date of the suit defend¬ 
ant 2 was tenant of defendant 1. We 
are informed that there is reason to be¬ 
lieve that defendant i has since purchased 
the rights of defendant 1. As bo the facts 
found, it appears that on 31sb March 
1395, one Jamaraddi mortgiged the pro¬ 
perty in suit with other properties to the 
plaintiffs. The property in suit is a 
raiyati holding 

On 6th May 1896 Hara Chandr.a Das. 
the father of defendant 1, in execution of 
a inonev.decree obtained by him against 
the mortgagor purchased tlie property 
and subsequently in the samo year ob¬ 
tained actual possession from the Court. 
In 1007 tho plaintiff brought a snib upon 
tho mortgage of 1895 against the heirs of 
the mortgagor and others. To that suit 
he did not rniks the father of defendant 
1 a party. .Accordingly on 29th May 
1907 liara Chandra Das applied by a 
petition to be joined as a party defend¬ 
ant. The plaintiff opposed the applica¬ 
tion, which was rejected by tho Court, 
The mortgage suit proceeded and in the 
result the plaintiffs obtained a mortgage 
decree in the iisinl f.rr.i and in execution 
purchased the property themselves on 
nth September 1908. Cn 2ad March 
1909 the plaintiffs obtained symbolical 
possession from Court. Their subsequent 
olTorts to obiain actual possession led to 
a criminal proceeding under S. 145, Cri¬ 
minal P. C., which was decided on 24th 
February 1909 in favour of defendant 1. 
The plaintilYs then instituted the present 
suit on I8th June 1912. At this stage of 
the suit all that is claimed by tho defen- 
dants appsllants is that the plaintiffs’ 
title to eject them from the disputed 
land is subject bo their right to redeem 
tlie plaintiffs—A right which the Courts 
below have by these decrees concurrently 
refused to recognize. In denying any 
right to redeem in the defendants appel¬ 
lants tho Courts below have acted on two 
grounds. The first ground appears to be 
tliat they were under the impression tliat 
tho defendants did not claim the right to 
vodeom in this suit and were unwilling 
to redeem. The second ground which is 
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the more substantial ground is that the 
defendants, if they ever had any right to 
redeem are'preoluded from exercising, that 
tight by reason of the application which 
Hara Chandra Das made in the mortgage 
of 1895. I will deal first with the second 
of the two grounds. 

The petition which Hara Chandra Das 
presented to the Court in that suit has 
not been produced by either of the parties 
to the present suit. Bub we have the 
order of the Court on the petitiou passed 
on 30th May 1907, The order begins 
in this way: 

“I have heard the pleader for the plainttS and 
ihe pleader for the person who prays to be added 
as a defendant. The plaintiff's pleader objects 
to the third party being joined as a defendant.” 
^Then it goes on to say: 

The plaintiffs sue on a mortgage of a raiyati, 
The third person who seeks to be made a defend¬ 
ant says he purchased the land at a money sale 
and pt himself registered in the sherlsta of the 
landlord. He claims the land on the strength 
of snob recognition also.” 

He concludes with these words: 

4 VI ^ think I should be justified in adding 
, * a defendant against the will of the 

Lws v Pw^^oolarly when he claims a title 
nip ^y i)e pleaded as defeating the plaintiff's 

right of mortgage.” 

. the terms of that order it 

ifl clear that Hara Chandra Das’e appUca- 
ion to be made a party was rejected at 
^ iDstance of the mortgagee plaintiffs. 

Abegroundson which the Munsif based 
not very clear. It maybe 
Chandra Das indeed set up 
« title which was paramount to themorb- 
Wg« title of the plaintiffs. His plea may 

of the same nature as the plea 
Which wai pub forward by the purchaser 
n a part of the mortgaged property in 
8 ease of Kant Ghakravarti v. 
J-iamananda Skaha (l). If that was the 
Pl8a of Hara Chandra Das, it is possible 
j t U he had been made a party and the 
■Plea had been tried it would have proved 
'iiDSao^gfnl in the event as it did in the 
cited. Bub, apart from that plea, 
ma clear. Hara Chandra Das 

nob also set up the case on which 
j ®^*nb 1 now relies. The pleadings 
^*u P^^esent suit lend some support 
•0 the view that Hara Chandra Das 
alio pnb forward the oontention that the 
Plalntiffg' mortgage was not a bona fide 
^Miaotion. If therefore ^ra Chandra 
had been permitted at his own in- 
®»noe to become a party defendant in 
.sjni^he mUbt have filed a written 
'W LlMSf 8B QaL 6183S18 1,0.608, 
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statement putting forward both defences 
to the plaintifls’ claim. .As a matter of 
fact, however, ha was not made a party; 
he had no opportunity of Cling a written 
statement or of stating his case in a 
formal way. In that state of things, in 
my opinion, the Courts below wore w rong 
in holding, on the authority of such 
cases as Nilkant Banerji v Suresh Chan¬ 
dra Mullick l2) and Jaggeswar Dull v. 
Bkuban Mohan Mitra (3), that the 
defendant-appellants are precluded in 
the present suit from asserting any right 
to redeem. In the case of Nilkant Da- 
nerji v. Suresh Chandra Mullick (2), 
decided by the Privy Council, the defen¬ 
dant who claimed the right to redeem 
had been made a party to the mortgagee’s 
suit. In that suit he had set up the 
paramount title which he claimed and he 
had said nothing about his right to 
redeem. Having been a party to the 
suit and the suit having been dismissed 
as against him on the ground that as he 
claimed a paramount title he was nob a 
proper party to the suit, it was held that 
in the subsequent suit brought by the 


ortgagea for possession of the property. 

was too late for him then to sot up a 
3 w title under which he would havo 
10 right of redemption. The present 
ise is almost the converse of that case. 
:ara Chandra Das was not permitted bo 
5 com 0 a party to the mortgage suit; and, 
i I have said, he had no opportunity in 
lab suit to put forward the case that 
mn if he failed to establish aparamount 
tie he had at least a right which would 
itible him to redeem the plaintiffs. In 
ly opinion therefore the Courts below 
re wrong in their conclusion that m the 
resent suit the defendanb-s-ppellants are 
ebarred from setting up a right of re- 
empbion. Coming next bo the first 
round I find it somewhat difficult bo 
scoocile the statements in the judgment 
[ the Courts below that the appeU 
mb claims no right to redeem 
rith the fact that this question 
.discussed in both the Courts .neon 
exion with issues 2 and 9 framed by 
be first Court. As regards the lower 
ppellate Court, it appears that tb® right 
rredeera was expressly asserted and 
asisbed upon in para. 4 of grounds 

t appeal filed in that Court. As to 

ilainbiffa’ p leadings, paras. 6 and 8 o f the 

“(•4 11886) 1'^ Oil. 4»4=rj I. A. 171 (P.”0.). 

(8) [1906] 88 0*1. 435. 
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plaint embody an admission of the right 
of the defendants to redeem, should they 
be able to prove that the decree under 
whieh Hara Chandra Dus obtained pos¬ 
session was not a decree founded upon a 
collusive transaction, In para. 6 of the 
plaint the plaintiffs say: 

“Particularly, even if defendant 1 or his pre¬ 
decessor H-ira Chandra Das had any decree, still 
the plaintiffs’ mortgage being preferential they 
had DO right to retain the land of the schedule 
in their possession without redeeming the same.’' 
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Let the record be sent down as soon 
as possible. 

Beachcroft, J.—I agree. 
v.b./r.k. Appeal allowed. 
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Chatterjea and Eichardson, J.J. 
Aftahuddin C/ioit'rf/mry—Appellant. 

V. 

Basania Kumar Mukopadhyaya and 
another —Bespondents. 


In para. 3 the plaintiffs say again: 

If it is held that defendant 1 has any tight 
to redeem any mortgage, then he may be given 
the opportunity to pay what is justly due 
to the plaintiffs on account of their mortgage: 
and if that opportunity be not availed, then a 
decree for possession may be awarded to the 
plaintiiTs." 

Each party was. as usual, disputing the 
validity of the fcratjsaction under which 
Iho other claimed title. The plaintiffs 
s<aid that Hara Chandra Das’s money- 
decree was based on a collusive deed 
without consideration. The defendants 
impugned the mortgage of the plaintiffs 
on very much the same ground. What 
the Courts below have found is that both 
the transactions were bona fide and real 
transactions. It would seem to follow 
from the admissions in paras. G and 8 of 
the plaint that the plaintiffs’ right to 
eject thj defendants must be subject to 
the delendants' right to releem the plain- 
tiffs. There is nothing, so far as I can 
see, in what happened in the previous suit 
or in the conduct of the present suit by 
the defendants to debar them from this 
right of redemption, to which on the 
facts found they are clearly entitled. In 
that view in my opinion the decree of 
the Court below must be modified and the 
right of the defendants to redeem tho 
plaintiffs declared. The result therefore 
is that this appeal is allowed, the right 
of the defendants-appellants to redeem 
the plaintiffs in resjioct of the property in 
dispute is declared and the case remitted to 
the Court of first instance for that Court 
to take the proper accounts, determine the 
amount which the defendants should pay 
the plaintiffs for the purpose and make 
a decree accordingly. The appellants are 
entitled to their costs of this appeal. We 
make no order as to the costs in the 
Courts below. The costs of the further 
inquiry as to accounts now directed will 
be in the discretion of the Court of first 
instance. 


Appeals Nos. 36, 268 and 269 of 1911, 
and Appeal No. 2918, of 19ia. Decided on 
7th July 1916, from original decrees 
of Sub-Judge, Noakhali.D/- 23rd Decern- 
her 1910, and from appellate decree of 
Dist. Judge, Noakhali, D/. 3rd February 
1913. 

Trantfer of Property Act (1882J, S. 53— 
Fraudulent transfer—Transferee not bona- 
fide Payment of full consideration does not 
validate transfer. 

Tbe I iiioaser of a property, with full know- 
ledg? of the intention of the Ssller to defraud or 
defeat his creditor, is not a boua fide transferee 
and his purchase is invalid as against the credi¬ 
tors, even though full consideration was paid for 
thepurcbascand a poriijn of tho purchase-money 
was paid in discharge of a debt which the seller 
owed to tbiid persons. [ P 86 C ll 

Dwarka Nath Chahraburty, Eari Bhu- 
skan Mukherjee, Manmotho Nath Ray, 
Dhirendra Lai Kastgir—ioi Appellants. 

Jogish Chandra Ray, Gunada Charan 
Sen, Basanta Kumar Bosu, Khirode 
Narain Bhutya and DhirendraLal KasU 
gi) —for Respondents. 

Appeal No. 86 of 1911 
Judgment. —The facts of the cases 
which gave rise to these appeals may be 
stated shortly as follows, One Durga 
Charan Mukherjee died in 1898, leaving 
his sou Madhu Sudbau an infant. Bistoo 
Charan, brother of Durga Charan, was ap¬ 
pointed guardian under Act 8 of 1890 in 
respect of the properties of the minor on 
20th February 1900., andoneSarat Chan¬ 
dra Ray aud three others executed a se¬ 
curity bond on 13th June 1900 as sure¬ 
ties for Bistoo Charan The order ap¬ 
pointing Bistoo Charan as guardian was, 
however, set aside on appeal by tbe High 
Court on 28th January 1902, and on i3rd 
Angust 1904, one Rajani Kaota was ap¬ 
pointed administrator of the estate. On 
27th January 1905, he brought a suit for 
accounts for the period of Bistoo Charan s 
management claiming Rs. 12,000 odd. 
and the sureties Sarat Chandra Ray and 
others were made defendants along with 
Bistoo Charan. After filing thesuit ap- 
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Plioafcion was maie for attachment before 
juigment of the properties of Suat 
Chandra, and on 2dbh April 1905 a con¬ 
ditional order for attaohraeot was pissed 
and the order was served oo 9bh May 
1905. On I9th May 1905, objection to 
attachment was made by Bistoo Cbaran 
and on the same day Sirab Chandra filed 
an alfidavit stating that he was not going 
to alienate any property. On 22Qd May 

1905, the conditional order for attach¬ 
ment was withdrawn. Oo 12th Janniry 

1906, a fresh order for attachment before 
judgment was issued and served between 
19th and 25bh February 1908. A preli- 
mioary decree for accounts was passed on 
9th February 1906. and a final decree 
was passed on l6th March 1909 for 
Rs. 10,837-8-4 in favour of Aftabuddin 
who had succeeded Rajani Kauta as ad¬ 
ministrator of the estate against Bistoo 
Oharan and Sarat Ohandra and the other 
sureties. 

While the said suit was pending, Sarat 
Ohandra executed six conveyances in 
favour of certain persons in raspsct of 
some of his properties. Two of these 
were executed in favour of Basanta 
Kumar Mukerjee, on dated 29bh Septem¬ 
ber 1905 and the other dated 25th De¬ 
cember 1905. Two others were executed 
in favour of one Dawan Di9,oq 0 of which 
dated Slst December 1905 was in his own 
name and the other dated 25th February 
1906 in the name of his son Gour Das. 
Another kobala dated 14bh February 
1906 waa executed in favour of one 
Shamsere Ally, and lastly there was a 
kobala in favour of one Ninda Kumar on 
25th February 1900. After the final de¬ 
cree was passed in the account suit, the 
decree holder applied for execution of 
the decree against Sirat Chandra and 
attached his properties. Thereupon Ba- 
sant Kumar Mukerjee and other purcha¬ 
sers preferred o'aims to the properties 
attached on the strength of kobalas exe¬ 
cuted in their favour. The chins of 
Shamsere Ally, Goar Das and Ninda Ku- 
mar were disallowed, but the claims of 
Basanta Kumar and Dawan Das were 
allowed on 3Ut January 1910. The de¬ 
cree-holder thereupon broaght a suit No 
160 of 1910 for a declaration that the 
purchase by Basanta Kumar was fraudu¬ 
lent, collusive and benami, and that no 
title passed ’to him under the kobalas. 
The suit waa diamiasad by the Court be 
low and Appeal No. 86 of 1911 has baen 
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preferrOvd in that suit. .\ similar suit 
brought against Dewan Das (Suit No. IGl 
of 1910) was also dismissed and .\[)peiil 
No. 2b9 of 1911 is agiinst t)io ducisiou 
in that suit. 

The suit (No. 53 of 1910) brought by 
Shamsere Ally was decreed, and Api-eal 
No. 268 of 1911 arises out of fcliat suit. 
The suit brought by Nanda Kumar was 
dismissed and no appsal has been prefer¬ 
red by him. The suit by Dewan Das 
upon the kob.ali in the name of riour 
Dis (Suit No. 53 of 1911) was also dis¬ 
missed by the Court below and Second 
.Appeal No. 2918 arises from that suit. 
AVe will first deal with Appeal No. 8b of 
1911 which arises out of Suit No IGO of 
1910, in which Bisant Kumar Mukerjee 
is the contesting defendant. It appears 
that the most valuabh of the properties 
belonging to Sarat Chandra was a share 
in a big estate called JugdiaEstate. which 
was in the hands of one Hem Chandra 
Das as Svlar Malguzar, the proprietors 
getting their respective malikanas from 
him. Sarat Chandra bad 13 gundas, 1 
cowri, 2 kags share at the time of the 
transactions we are dealing with in that 
estate. Hem Chandra Das had a Kat- 
chari at Char Parbati in that estate and 
Sarat Chandra served as Naib (principal 
ofijcer) in the Kibohary under Hem 
Chan Ira Basanta Kumar as already 
stated purohasel bv two kobalas dated 
29th Sopteraber 1905 and 2.5th December 
1905 respectively some shares of the 
•lugdia Estate from Sarat Chandra, By 
the first kibala he purchased a 1 gunda2 
karas 1 kranb li dantis share, and by the 
second a five gunda share. Basanta Ku¬ 
mar is a plealer practidog at Feni. He 
acted as a pleader for Durga Charan Mu¬ 
kerjee so long as he was alive and after¬ 
wards for the administrator of his infant 
sou’s estate, i. e,, the decree-holder. His 
lodging and that of Durga Charan were 
in the sime CO npound with only a fen¬ 
cing between them. He was cited as a 
witness in the suit for accounts against 
Bistoo, Sarat and others, and the sum¬ 
mons was served personally upon him 
on 3rd .July 1905 and he was examined as 
a witness in that case. 

In his deposition in the present case 
be at first stated that he could not 
say whether he knew about the account 
suit before the date of his conveyances. 
But when the bills of his travelling 
and other expenses, which he had sub. 



84 Calcutta Aptaboddin v. Basanta Kumar 


1918 


fc) b!i3 Court in the anaount 
suit, vv^re shown to liini lie in] to aimit 
thit In ktnv of tin <;uit bafora the 
ei^QCUbion of the kohahs. It appears 
from the evihjnof Iloin Clmlrithat 
he, Sirat Chan Ira an! BieintiKuonr 
f’lve 0 /i l3nj9 in the aseount suit at the 
sa-ne bine an] Rijani Mohin Riy. who 
••vas lo.-merly the alminisbrator of the 
osbate of Durgi OlnriD, s veirs that he 
toll Bisin'a Kumar about the attach¬ 
ment before an] after the first attach¬ 
ment anl before ani after the seconi 
attachment. The kobalas in favour of 
Baeanti Kumar and the other purchasers 
were all executed at the Parbati Char 
Katohari of Hem Chandra, the Si'Ur 
Malguzar of the lu^dia Estate. The first 
attachment was servel at Char Parbati 
on 18th May 190o, and the second on 
19th Tanuary 1908. There cm be no 
doubt that Hem Chandra was fully aware 
of the attachment. Flo deniel knowledge 
of the attachment in liis deposition in 
the pressnb case, but in his deposition in 
the claim case on Itth December 1909 he 
stated that he heard of the first attach 
meet and that it had been subsequently 
withdrawn on the objection of Sant 
Chandra. Sarat Chandra was then serv¬ 
ing unler him as a Naib inthe -Tugiia 
Estate in the Char Parhatia Katchari. 
The Court belo.v observes: 

“Ik is quits clear from the deposition of Ham 
Chandra Dvs that he know about the attach' 
in)atand Ba^aati ICumir raide inquiries fro-m 
him. Hem Ghaudra and Bssanta l{umar are 
friendly. It is higlily improbable that he would 
concoal the fact of attachment from him. More¬ 
over he is a pleader and was a witness in the 
suit on bsbalf of tbo administrator and appeared 
in Court on many datos. It is very probable 
thathe should know it. Rajani Roy, the pre¬ 
vious administrator, affirms that Basanta Kum ;r 
was told everything. He is no administrator 
now and has no concern with the estate or the 
present administrator or the owners and so I see 
no reason to disbelieve him. I therefore find 
that Basanta Kumar was awaco of the attach¬ 
ment, and the attempt of Sarat to sell properties 
to avoid the liability." 

We eobiroly agree with thie finding of 
the Court below, and we have no doubt 
that Baeanti Kumar was perfectly aware 
of the attachment and of Sarah’s inten¬ 
tion to dispose of his proparbie?, to avoid 
liability under the decree which might 
be passed in the account suit, before he 
took the conveyaucas from Sarat. The 
next question is whether any considera¬ 
tion was paid by Bmata Kumar for the 
Kobalas. The first kobala was for 


Rs. 1,365, and the second for Rs. 4,520. 
Ham Cnnlraand tha abtasbing witcessas 
iuve daposad bo bha passing of the con- 
silerabion aol Basinta Kumar also de¬ 
poses bo the pay.'noat of considarabion of 
the second kobala. The attesting wit- 
nesses however are all the servants or 
relations of Hem Chandra. Basanta Ku- 
mar is a pleader, ha has money-lending 
business ani landed properties. He has 
accounts, but he says that he has no 
account books to show the payment of 
the consideration of the kobalas. Hem 
Chandr.a says that out of the considera¬ 
tion for the first kobala in favour of 
Basinta Kumir certain debts which Sarat 
Chandra owed to certain ladies of his 
(Hem Chandra’s) family were paid off. 
These Ions are said to have been advan. 
ced to Sirat Chandra on behalf of the 
ladies by Hem Chandra on bonds, but he 
cauQot say whether the bonds were 
registered or were unregistered or whe¬ 
ther they were mortgage bonds. Hem 
Chan Ira has produce! certain accounts to 
show the repayment of the debts by 
Sant O’iiandra 

They are loose sheets of paper stitched 
together, and having regard to the evi¬ 
dence we do not think that it has been 
satisfactorily proved that Sarat Chandra 
really owed any debts to theladiesof 
Hsn Chandra’s family or that they were 
paid off out of the consideration money 
of the first kobala. At the same time we 
ace unable to hold that the kobalas were 
benami. H-im Chandra, under whom 
Sarat Chandra was serving as a Naib, 
was helping him as much as he could and 
Bisanba Kumar was the friend and plea¬ 
der of Hem Chandra, but we do not 
think it likely that he would act as the 
benamidar of Sarat Chandra or bold the 
property for him when he obtains! no 
benefit from such a transaction. He had 
already purchased a share in the Jugdia 

Estate, which appears to be a very valu¬ 
able one, and he would naturally be desi¬ 
rous of acquiring further shares in that 
estate. He had undoubtedly the means to 
purchase the share. There is evidence 
that since his purchase from Sarat 
Chandra ha got his name registered in 
respect of the shares and received tbs 
raalikaua of the shares purchased from 
Hem Chandra, the Sadar Malguzar. We 
do not think, having regard to all the oir- 
cumstanoas, that Basanta Kumar purchased 
the property from Sarat Chandra benatni 
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or held it for his beneht. Basanta Kuniar 
however is a pleader and a man of busi¬ 
ness and it is not likely that, with full 
knowledge of the suit which was pending 
at the time the attachments before judg¬ 
ments and the sure prospect of litigation 
which a purchaser from Sarat Chandra, 
would have to enter into in the event of 
a decree being passed against Sarat 
Chandra should have paid the full value 
of the property which the consideration 
stated in the kobala represents. But if 
the kobala were not benarai and if 
Basanta Kumar paid some consideration 
it is idle to speculate how much he ac¬ 
tually paid and we must hold that the 
kobalas were not without consideration. 
The transfers by Sarat Chandra however 
were made with intent to defeat or delay 
bis creditor, the plaintiff, and the Court 
below has also come to the same conclu¬ 
sion. The only question therefore is whe¬ 
ther Basanta Kumar was a transferee in 
good faith. The learned Subordinate 
Judge observes: 

It cannot however be conceived fora moment 
that Basanta Kumar intended to help Sarat in 
his iMudiilent conduct. It appears from the 
evidence on the side of the administrator that 
Basanta Kumar was a well wisher of the estate 
of Durga Cliaran and bad intimacy with him 
and his widow. Under such circumstances it is 
highly improbable that he should help Sarat. 
It seems that he purchased for his own benefit 
without any thought of helping or injuring any 
one. Tbo question is whether under these cir¬ 
cumstance he is to be held as acting mala fide. 
The law has been elaborately discussed in the 
decisions reported SB ifa/rim Lil v. ilooshahaj 
and Ishan Chicnder Das Sarkarv, 
Bishu Sirdar (2). Going carefully through these 
deoisionsl think the purchase of Basanta Kumar 
cannot be said to be mala fide merely because 
the result has been to defeat the creditor.” 

We are unable to agree with the Court 
below on the point. There is no doubt 
that the transfers made by Sarat were 
fraudulent. They were made with intent 
todefeat or delay the plaintiff in the event 
obtainiog a decree against him. 
When the first order for attachment be¬ 
fore judgment of his properties was serv¬ 
ed, Sarat Chandra on 19th May 1905 
stated in his affidavit that he was not at¬ 
tempting to transfer any properties and 
the Court in rejecting the application for 
attachment on 22nd May 1906 to a eer- 
tain extent relied upon the said affidavit. 
The transfer made by Sarat Chandra in 
favou r of Ba santa Kumar on 22nd Sen. 
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tember 1905 was certainly fraudulent 
and if the latter with full knowledge of 
the fraudulent intention ohtaiued the 
conveyance we fail to see how ho can l)e 
said to have acted bona fide. Tlio mere 
fact that the transfer was not a cloak (or 
the benefit of the debtor or that it was 
for adequate consideration does not noces- 
sarily show that it was made in good 
faith. A n’i 0 iti know ledge of an iiniiond- 
ing decree or execution against the trans¬ 
feror is not suflicient to make the trans¬ 
feree a transferee otherv.ise than in good 
faith when he does not share the inten¬ 
tion of the transferor to defeat or delay 
his creditors. But as observed in the 
case of Ishan Chunder Das Sarkar v. 
Bishii Sirdar (2); 

Indeed it would almost be a coutradictiou in 
terms to say that a transferee for value, who 
takes the transfer with the intention of helping 
the transferor to convert his immovable property 
into money which can easily bo concealed and 
thus to defeat or delay his creditors should never¬ 
theless be treated as transferee in good faith, 
and thetrans-fer to him sliould be upheld though 
S. 53 says that a transfer msdo with such in¬ 
tention is voidable at the option of tbo creditors. 
Where the transferee is a credit.ref the trans¬ 
feror and accepts the transfer in satisiaction of 
the debt due to him though with the knowledge 
that his so doing bastbe efiect uf defeating other 
creditors of the transferor, the transfer may 
come wituin the last paragraph of S. 53, T. P. 
Act.” 

In Cadogan v. Kennett (3) Lord Mans- 
field said: 

“If the traueaction be not bona fide the cir* 
cumstance of its being done for a valuable con- 
sideratioD, will not alone take it out of the Sta* 
tuie. I have known several cases where persons 
have given a fair and full price for goods, and 
where the possession was actually changed; yet 
being done for the purpose of defeating creditors, 
the transaction has been held fraudulent, and 
therefore void.” 

The authorities on the point wore ela- 
borately discussed in the case of Hakim 
Lai V, Mooshahar Sahu (l) and we agree 
with the view taken by the learned Judges 
as to the result of the authorities. In 
that particular case, the transfer im¬ 
peached as fraudulent was made in favour 
of a creditor and there was adequate con- 
sideration for the transfer, and it was 
accordingly held that tbo transfer was not 
invalid. The Judicial Committee in affirm, 
ing the decision of this Court observed: 

“Xho transfer which defeats or delays creditors 
is not au instrument which prefers one creditor 
to soother, but an instrument which removes 
property from the creditors to the benefit of tbe 
debtor. The debtor must not retain a benefit for 
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himself. He may pay oue creditor aud leave an* 
unpaid.” 

Their Lordships were dealin-j with a 
case where the transfer was in favour of 
a creditor. In tlie present case. Basanta 
jivumar was not a creditor and he had full 
;iQOwl 0 dge of the fraudulent intention of 
fcho transfer. Under the circumstances 
M)Q transfer is void as against the plain- 
tirt even if Basanta Kumar had paid full 
value for the property purchased by him. 
it IS said that the first conveyance was 
iexecuted in favour of Basanta Kumar for 
payment of certain debts which Sarat 
owed to certain ladies of Hem Chandra’s 
family. We have referred to the evidence 
on the point, and have expressed our opi. 
iiion that the existence of tlie debts or 
the payment thereof by Sarat out of the 
consideration of the said kobala was not 
satisfactorily proved. But assuming that 
there wc're some debts aud that a portion 
jf the consideration money paid by 
Basanta Kumar was applied in pavment 

of such debts, we do not think that the 
transfer is for that reason valid. We fully 
agree with the observations quoted from 
Mraiu V. nastan (4) in the case of 
llakim Lai v. Mooshaliar Sahu{l),xQ. 
ferred to above and which runs as follows: 

“A person who purchases for a present con- 

sense a volunteer; ho has 
nothing at stake, no self-interest to sorve- he 
inay. ^s^,th perfect safety keep out of the traosac- 
uou. Having no motive of intoreet promptiu- 

lerv or. ? 

be enters into it for tbo our- 
poeofaid.ng that fraudulent purpose. Not so 

of a r.^’^ • property in satisfaction 

{ a prc-eusting indebtedness, ho has an iuterest 
to serve; he can keep out of the transaction onlv 
of losiug his claim. The law throws 

He protecting other creditors. 

Jie has the same right to accept voluntary ore- 
feceuco that he has to obtaiuu prefcrcL bv 
-upccior diligence; he may know the fraudulen'r 
purpose of the grantor, but the law sees tha im 

has a purpose of bis own to serve and if I a ! 

coiiveyance is con- 
CO naJ. there is no evidence that any cra- 
tor was paid oQ with tho cinsideration 

riem Chandra 
-hat Strut sold his property in order 
to r use money for a business in rice. If 
“‘it 13 so. ha converted his immovable 
operty into monoy. so that the creditor 
migh. be defeated, Under the circum- 
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of Basanta Kumar are void against the 
plaiobiff. lb 19 contended however on be* 
half of Basanta Kumar that this is not a 
suit under S. 53, T. P. Act. on behalf of 
the creditors to set aside a fraudulent 
conveyance, that the issues which arise 
in such a suit were not raised and evi¬ 
dence was not gone into on such issues, 
and that the plaintiff having challenged 
the conveyances as benami and without 
consideration and having failed to prove 
the same, the suit should be dismissed. 
There is no evidence that there are any 
creditors of Sarat other than the plaintiff, 
the suit therefore is not open to the ob¬ 
jection that it was not brought on behalf 
of^ all the creditors, It is true that the 
suit was based upon the grounds that tho 
conveyamies were henami and without 
consideration, and evidence was adduced 
in support of that case. The questions of 
benami and fraud appear to have been 
mixed up in the pbaint and the evidence, 
but there are distinct allegations in the 
plaint that Sarat Chandra, with intent to 
frustrate tho decree and with the help of 
Hera Chandra, created the false and fraudu. 
lent conveyances. Basanta Kumar in his 
defence set up that he was a bona fide 
purchaser for value without notice of the 

attachment. Issue 4 raised in the case 
was : 

Is defeadaut 1 a baDamidar for defendant 2 
and 18 tho kobala set up by dafendaot 1 a fraudu¬ 
lent and collusive document ? " 

And the learned Subordinate Judge 

discussed the question whether Basanta 
Kumar purchased in good faith. After 
leferriog to the autiiorities relating to 
fraudulent conveyances, he observes: 


I >1 carefully thiougb these decisions 

I mink tbe purchase of Basanta Kumar cannot 
1)9 said to be mila fide merely because tlie result 
has baoQ to defeat tho creditor. In this con- 
uexioR It 13 to be noted that in tho plaint against 
Kasanta Kumar the pUiotifl did not want to 
avoid the sale because of the bad faith of Basanta 
Umar. His purchase wa?a ia^peaehod as beoanai. 
rlad the plaiutiCf based her case on an intention 
to defraud, the defendant could have bren able 
to prove that the property which Sarat had even 
alter tbe sale to him was sufficient to meet anv 
claim of the administrator ” 


Iti appears therefore that although there 
were allegations to the effect that the 
kobalas were fraudulent and were exe¬ 
cuted in order to defeat the claim of the 

plaintiff they were mixed up with ques¬ 
tion of benami, and the attention of the 
parties was not directed to the points 

arising in a suit under S. 53, T. P. Act, 
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and evidence was not aiduced on all such 
points. Id those circumstances, we think 
that for the ends of justice the case 
should be remanded for an enquiry into 
the assets of Sarat Chandra at the time of 
the sales to Basanta Kumar, and whether 
they were sufficient to meet the claim of 
the administrator in the account suit 
then ponding. If the Court Bn is that 
they were not sufftoient, the conveyance 
in favour of Basanta Kumar will be de- 
dared void as against the plaintiff. If on 
the other hand, Sarat had sufficient pro¬ 
perties at the time to meet the claim of 
the plaintiff, the suit will ba dismissed. 
Costs will abide the result. 

In Appeal No. o/19U 
This appeal arises out of the suit 
(No. 53 of 1910) brought by Shamsere 
Ally who was unsuccessful in the claim 
case. He purchased 2^ gandas of the 
Jugdia estate by a kobaU dated 14th 
February 1906. The purchase, therefore 
was after the second attachment was ap¬ 
plied for and before it was effected (bet¬ 
ween 19th to 25th February 1906). 
Shamsere was already the owner of another 
gandas shares, and appears to be a sub- 
stantial landowner and shopkeeper The 
consideration {stated in the kobala is 
Rs. 2,160. There is evidence to show that 
the consideration passed and there are 
entries in his jama khurch book showing 
payment of Rs. 2,160 as consideration 
besides other expenses for stamp and 
registration, etc., of the kobala. 

The Court iu the claim cass was of 
opinion tliat the jama khurch was not 
above suspicion, ” but we do not sea 
enffioient reason for rejecting the book as 
unreliable receipts have been produced to 
show that he received malikaoa for the 
years 1313 to 1310. Tlxe account book of 
1312, wbioh was produced to show pay. 
ment of consideration, could not contain 
entries relating bo receipts of malikana of 
that year, as the kobala was executed 
•t almost the end of the year (Falgoon) 
although the fact that the books of the 
years 1313 to 1316 were not produced is 
■open to comment. The only evidence to 
iflhow that the kobala was benami is that 
of Aftabuddin and Basiruddin. The Brst 
merely says that he “ heard ” from many 
people*that the kobatas were without con- 
tBideratioD, and the statement of Basir- 
md«din (who is also one of the sureties) 
ithat Sarat told him about the benami 
nature of the transaction cannot be relied 


upon. Shamsere, it is true, admits that 
he did not make any inquiry about the 
property bub he was a coslurer in the 
property, though the facts that he did 
not inquire whether the property pur¬ 
chased by him was “under any debt or 
nob" is suspicious Having regard, how- 
ever, to the facts tlxat he already had a 
share.in the estate and had the means to 
purchase the gundas in question, the 
evi'lonco as to imymont of c-jnsideration 
may be accepted. 

Shamsere holds jamas in the .lugdia 
Estate of which Hem Cliandra is the 
Sadar Malguzav and is the “ master of 
giving or refusing settlements, “as the 
witness Ablul Majid says. The kobala 
was executed in Hem Chandra’s Katohari 
where Sarat used to serve as Naib, and 
Shamsere resiled at Char Chandia with¬ 
in- the Jugdia sstarf. Basanta Kumar 
sometimes acted as his pleader. But 
there is no direct evidence to show that 
Sbamssre was aware of the suit against 
Sarat. or of the attachments before judg¬ 
ment or that he purchased with know- 
ledge of the fraudulent intention of 
Sarat in disposing of his properties, al¬ 
though all the circumstances raise a 
suspicion that he was aware of the facts. 
In the absence of the evidence however 
the Court cannot act upon mere suspi¬ 
cion, aod under the circumstances we are 
unable to differ from the Court below or 
to bold that the purchase was not bona 
fide. This appeal accordingly will be 
dismissed, hut in tlie circumstances we 
direct that each party do bear its own 
costs. 

In Appeal No. 269 of 1911. This 
appeal arises out of the suit (No. I6l) 
brought by Aftabuddin against Dewan 
Das, whose claim was allowed in the 
claim case. The suit relates to 1 gunda 
share of Jugdia Estate purchased from 
Sarat Chandra by Dawan Das on 3l8t 
December 1905, for Rs. 1,296. Dewan 
Das is said bo be more than a hundred 
years old: his son Gour Das, looks after 
hU propsrties. Gour Das and a wit¬ 
ness, Nalini Kumar, have been examined 
to prove the payment of the consilera- 
tion. No jama khnreha has been pro¬ 
duced, but Gour Das says that they have 
no jama khurcha. The malikana receipts 
have however been produced [Exs. B 11 
(l) to B 11 (4)1. The case bears a general 
resemblance to the case of Shamsere 
Ally. The kobala was executed at the 
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Katchai'i of TIam Ohauclni ami the wit 
to it werr> the amlas of Hem Chan- 
nr.i Dawau D»s alrea.ly had a 12-^ 
fiundas share in the estate. His sod” 
Cjoiir Daa, alinits that Sarab told him 
about h\<i debts, hut he did not inquire 
into the particulars. Dewao Das lives 
at Char Chaudra within the .Tugdia es- 
tate. and appears to be a substantial man. 
ihe only evidence as to the kobala 
being a benami tracsaction is that of 
Aftahuddin or Basiruddin and the ob 
servations we have made with respect to 
them in the case of Shamsero Ally apply 
to this case also. There is no direct 
evidence to show that Dewan Das or his 

Sarat or the attachments or that they 
had knowlolge of the fraudulent inten- 
OD of Sarat in disposing of his proper- 
although as in the case of Sham- 
sore a suspicion arises that they were 
aware of the facts. Under the circum- 
stances, we must dismiss this appeal also., 
ac party to bear his own costs. 
^>i‘^(!con(lApj)oulNo. 29l8o/l9l3 We 
DOW come to the second appeal preferred 
y l> 0 wan Das vyhich arises out of suit 
(No. 63 of 1911} brought by him for 
declaration of his right to l-gunda 3 
karas share of the Jugdia Estate which 
s puwbased by him in the name of 
ms son, Gour Das, by a kobala dated 26th 
lebruary 1906. that being the last koba- 
^ y which Sarafc Chandra sold away his 
snare m the Jugdia Estate. The suit' was 

tried by another Subordinate Judge and 

be camo to the conclusion that the evi. 
dence regarding the passing of the con- 
sideratiou was very doubtful but that 
even supposing that the amount was 
actually paid to Sarat, 

tbere could be no doubt that the object of tbe 

acc„„ntl,t 
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Md that the plaintiff had full knowledge 
0 / the fraudulent intention of Sarat The 
suit accordingly was dismissed by the 

learned District Judge affi-mej the de- 

eree of the first Court, The learned 
Judge says: 

“ The evidence as to the passing of the conai- 
lower Court. I do not dlfTer from the 'low^r 

hifl ain r ° k or rather 


Then after making certain other ob- 
servatioDs ho states his conclusion thus- 
liut no unquestionable evidsnco is fnrfK^ 

tb™CoLt° consideration and 

be Courtr. must presume the facts to be according 

that Gour had knowledge of Sarafs motive in 
QispostQg of bis proparty/' 

finding that the consideration for 
the kobala was not proved by unimpea- 
chable evidence is a finding of fact and 
IS binding upon us in second appeal. It 
19 true that we have in Appeal No. 269 
upheld the 6rst kobala of Dewan Das on 
the ground that there was no direct 
evidence that he had knowledge of the 
aUachmoots or the fraudulent intention 
of barat. But that kobala was executed 
on 3l9t December 11905 atfd the kobala 
m the present case was executed on 26th 
February 1906. It was the last kobala 
by whicb Sarat disposed of his share in 
Jugdi Estate, and it is so recited in 
the kobala itself. It may at first sight 
seem anomalous that the same person 
IGour Das} who obtained both the coo 
veyances should be beM to have had 
knowledge of the fraudulent intention 
of the transferor in the one case and not 
in the other, though the circumstances 
disclosed are somewhat similar in both 
cases. Bub he might have had no know¬ 
ledge of such intention in December 1905 
when the first kobala was taken, where- 
as he might have knowledge of it two 
months later. The suit relating to the 
second kobala, was instituted later. We 
do not know what evidence was adduced 

what presumption of fact 
cou d be drawn therefrom. However 
hat maybe, it is unnecessary to examine 
he finding as to the knowledge of the 
fraudulent intention. There is tbe find- 
ng that consideration for kobala was 
iiot proved and Dewan Das is the plain- 
till in the present case, while he was tbe 
defendant irj the other case. It comes 
0 us by way of second appeal and we 
are bound by the finding of fact arrived 
at by the lower appellate Court. We 

must accordinglydismissthis appeal with 

costs* 

V.B./R.iv. ____Appeal dismissed. 
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Teunon AND Shamsul Huda, JJ. 
Amiruddin Ahmed —Appellant. 

^mperor—Opposite Party. 

Criminal Appeal No. 377 of 1917, De¬ 
cided on 30bh July 1917, 
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(a) Criminal P. C. (1898), S. 164—Trial by 
jury—Admiation of confessional statements 
not made strictly according to law—Magis¬ 
trate allowed to depose to statements by ac¬ 
cused not recorded in accordance with S 164 
—Trial held to be vitiated by misdirections 
—Criminal P. C.. Ss. 298 and 299—Evidence 
Act (1872), S. 27. 

It is a misdirection for a Judge to leave it to 
the Jury to decide whether certain statements or 
confessioQS made by the accused and hon much 
thereof are admissible in evidence. It is for the 
Judge to admit or exclude evidence in accordance 
with the law on the subject aud for the Jury to 
weigh and value the evidence admitted. 

[P 91 C 2] 

(b) Criminal P. C. (1898), Ss. 298, 299— 
Trial by Jury—Treatment of confession by 
Judge, though one'sided is not' necessarily 
misdirection, 

• Per Tetinon, J .—In a trial by'Jury the Judge's 
treatment of a confession, though one-sided to 
some extent, may not by itself be a sufficient 
misdirection to the Jury to necessitate a re trial. 

[P90 0 2] 

(c) Criminal P C (1898), Ss, 298, and 299- 
Statement by co-accused not self incriminat¬ 
ing—Judge asking Jury to take into considera¬ 
tion Statements as confessions is misdirec¬ 
tion. 

The Judge’s insiruction to the Jury to take into 
coDsidetiion against an accused statements of 
co-accused as their “confessions or confessional 
etatements or confeiisioDS of a sort," when as a 
matter of fact those statements were not self- 
incriminating, amounts to a misdirection. 

f p go C 2] 

(d) Criminal P.C. (1898), Ss. 298 and 299— 
Jury left to decide whether confessions of 
accused and how much thereof are admis¬ 
sible in evidence amounts to misdirection— 
Criminal P. C., S. 164. 

In a trial by Jury the Session Judge admitted 
as evidence confessional statements of the accused 
made to tho police which wore not strictly within 
the limits laid down by S 27, Evidence Act, 
and also allowed the Committing Magistrate to 
depose to statements made by the accused in the 
oourse of a proceeding undertakeu by him for 
verifying the confession—sUtements which were 
at no time recorded by the Magistrate inac- 
oordanoe with the provisions of S. IGi, Cri¬ 
minal P, 0: 

Ileld ; that the trial was vitiated by misdirec¬ 
tions BO that tho conviction of the accused and 
the sentence patted upon him must be set aside 
and the ease re-tried by the Sessions Court. 

[P94C1,2] 

(e) Criminal P. C.(1898). Ss 298 and 299— 
Charge to jury—Duty of Judge—Use of ex¬ 
pressions. 

A Judge in hie charge to the Jury should avoid, 
as far as may be ,the use of expressions which 
assume the guilt of the accused and must not 
indulge In the use of slang or colloqnial phrases 

CP 93 01,2] 

(f) Criminal P. C. (1898), S. 164—Verifica¬ 
tion proceedings to test truth of confessions 
aro not wholly illegal—But verifying Magis¬ 
trate cannot deposeto statements in verifica> 
lion proceedings when they are net recorded 
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by him according to S. 164—Evidence Act 
(1872), Ss. 26, and 27. 

VerificatioD proceedingsiiodertakeii bya^ilagii^- 
irate in the presence of the accused, with a view 
to testing the Irntb of bis confession and to ob* 
tain evidence either corroborating the cooff*s«ion 
or indicating jts falsity, are not wholly illegal: 
but the verifying Magistrate cannot be {:crmitl€<l 
to depose to statements said to have been made 
to him by the accused in t)io course of the veri¬ 
fication proceedings, where such statements are 
not recordtd by him in the manner provided by 
S. 1C4, Criminal P 0. [P91 C 1] 

(S) Evidence Act (1872). Ss. 27, 24, 25 and 
26—S. 27 qualifies S, 24 also— Confession 
excluded as whole—So much information as 
distinctly relates to relevant fact thereby 
discovered is admissible. 

Section 27 qualifies not only Ss, 26 and 25 but 
also S, 24. Therefore when a confession as a whole 
is excluded, whether by reason of the provisitns^ 
of 8, 26 or of 8, 28 or of S 24, so much of the in¬ 
formation given by the person making the con- 
fesaion when he was an accused and in custody 
as distinctly relates to a relevant fact thereby 
discovered becomes admissible. [V 02 C 1] 

(h) Evidence Act (1872), S. 27—So much 
of information asset police in motion and 
led to “discovery * is admissible. 

Under S 27 so much of the information as set 
the police in motion aud led to the “discovery’* is 
admissible. It does not matter whether the ac¬ 
cused biznaelf produced the articles said to be dis¬ 
covered by his biaiemeut cr ccuieseicn. 

IP 92 C 1] 

(U Evidence Act (1872), Ss. 24and27— 
S. 24 does not control S. 27. 

Per ShoiUHul Uuila^ 24^ Evidence Act, 

does not couirol S. 27. If a single etatemeut 
made by the accused contains m.re information 
than what is couiemplaled in S 24, ibo state¬ 
ment is not to go in as a whole nor is it to go in 
as a statemeut at all, but wbat is admisuble is 
tbe particular iniormation given by the state¬ 
ment which has led to the discovery. 

[P 93 C 1,2] 

(j) Evidence Act (1872), Ss. 27, 24, 25 and 
26'--Veriiication proceedings ~ Verification 
of confession by taking accused to places 
referred to in confession should be avoided. 

Per Sham^tU lludcif J. —The verification of a 
confession by taking tbe accused to various places 
referred to in tho coofo&sion lends itself to great 
abuses and should be avoided. There ’is perhaps 
nothing objectionable if a verification is made in¬ 
dependently of tbe confessing accused and uuaid* 
ed by him. IP 93 0 2;P 93 G 1,2 ] 

(k) Evidence Act (1672). Ss. 27, 24, 25 and 
26—Verification proceedings^Supplemenlal 
statements by accused are not necessarily 
voluntary although recorded according to 
Criminal P. C. (1898>, S. 164. 

Per Shamsal Huda^ J, —It would be difficult 
to bold that the dupplcment^l atatements made 
by tbe confessing accused in tbe course of the 
verification proceedings were voluntary even where 
they are recorded by the Magistrate in the man¬ 
ner provided in S 164, Criminal P. C. ^[P 940 I] 

Daf^arathi SanyalB^xx^ Jotindra Mohnn 
Choudhury-^ior Appellaob. 

Orr —for the Crown, 
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''0 Calcutta Amiruddin v. Emperor (Teuuou, J.) 

Teunon. J.— In this case the appellant 
has been convicted of dacoity 
sentence.] un ler S. 395. 1. P C.. to 
ri;iorous iniprisauineiit for five years. 


‘O 

Tiie trial was hy -fury in the Court of the 
^0 coq 3 AcHitional Sessions of My- 

rDen>;n^ an^ what has been urged before 
..s IS tiiat the trial has been vitiated by 
vhe errcneous admission of evidence and 
■jy venous misdirections in the learned 
•i’-ulge s charge. Jt appears that on the 
• tght^ of 24th November 191G,at a village 
■' died Rajtji, a serious dacoity took place 
in the liouses of two cousins Rajendra 
and Debendra Bhoumik. From the house 
of Dabeudra cash, curreucy notes, orna. 
ments and other articles to an aggregate 

value of over Hs. 9,000 and from Rajen- 

Ira s house cash and other property to the 
value of sonio Rs. 800 are said to have 
been removed. In connection with this 
decoity and with a dacoity that took 
place in village Baliapara about a month 
before, the appellant, it appears, came 
into touch with the police on the 26th 
November. On the 28th of that month 
two persons of the name ofZahir and Piru, 
and on the 29th a third man named 
Maniruddin were arrested. Thereafter 
also on the 29th, the appellant was him. 
self arrested.* 

It is next said that all the four persons 
BO arrested made confessions to certain 
police officers, and that the confessions .material corroboraUon*'’ 
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fore the Jury the circumstances which 
militate against the value of the coofes- 
sion, such as (a) the interval between ar¬ 
rest and the making of the confessioo, in 
other words, the period spent in police 
custody, (b) facts indicating that the ap. 
pellanb had been led to believe that he 
would he made an approver, (c) the at¬ 
tempts made in portions of the confession 
to extenuate the appellant's own share in 
the crime and (d) the discrepancy between 
the sums or value stolen and the sums re¬ 
covered. It has also been urged that the 
Judge should have excluded or directed 
the Jury to discard from their considera¬ 
tion the first portion of the confession in 
which the appellant speaks of the earlier 
dacoity at Balipata. In my judgment the 
Judge would have grievously erred bad 
ha excluded any portion of the confes¬ 
sion, and the fact that he put the whole 
of the confession before the Jury detracts 
from the argument that he did not invite 
special attention to passages inw’hich.for 
instance, he speaks of persuasion or of his 
rescue of a child from spoliation. Simi¬ 
larly the learned Judge has in fact dealt 
with the question of inducement. Thus,, 
though it may be said with some reason 
that the Judge’s treatment of the confes¬ 
sion is to some extent one sided, for in¬ 
stance in putting ^ to the Jury such ques- 
bions as these is not the production 


so made led to certain discoveries. On 
the following day, 30th November, all 
four were produced before a Deputy 
Magistrate to whom appellant made aeon’ 
fession and Zahir and Piru made state¬ 
ments. On the 3rd December the 
Deputy Magistrate, who recorded the 
statements, next proceeded bo verify tlie 
appellant’s confession and in the course 
of these verification proceedings, which 
continued to the 5th December, appellant, 
it is said, made additional statements! 
Ultimately all four accused were placed 
on their trial, and all four have been con¬ 
victed. We are however not concerned 
with Piru, Zahir and Maniruddin, whose 
cases are nob before us. I shall now deal 
with the objections that have been taken 
before us to the trial as conducted by the 
learned Judge. 

The Ist objection, or series of objections 
refers to the confession made by the ap 
pellant himself on the 30tb November 
It is urged in the 1st place that the Ses 
sions Judge has not sufficiently placed be 


do they not afford sufficient corrobora¬ 
tion,’ and in treating the use in the con¬ 
fession of English expressions (which is 
merely consistent with evidence previoas- 
ly obtained) as having the value of inde¬ 
pendent corroboration, yet such misdirec 
tions as there arein thisconneefcion would 
not, in my opinion, have been sufficient 
by themselves to necessitate a re-bria!. 

It is next urged that the Judge'has 
erred in insbructiug the Jury to take into 
consideration as against the appellant the 
statements made by Zahir and Piru to the 
Magisbate on the 30bh November. He 
has throughout spoken of these state- 
ments as confessions,” ‘'confessional 
statements” or “confessions of a sort,” 
but when we examine them we find that 
they are not seU-incriminating state 
ments. In speaking of them as confessions 
and in saying that they “should” betaken 

into consideration 88 against tlie appel*| 

lant, the Judge, it is clear, must have^ 
misled the Jury. In the third place it is 
contended that the so called verification 
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prooeediogs are illegal and that no evi. 
denoe regarding them should have been 
admitted Thisoontention is based largely 
on the observations to be found in the 
judgments in theoase of Emperorv. Radha 
Halwai (1), but I do not understand that 
case or any other case to lay down that 
such proceedings are wholly illegal. 
They are undertaken, it would seem, with 
a view to testing the t-^uth of a confes¬ 
sion and to obtain evidanoe either corro¬ 
borating the confession or indicating its 
jfalsity. In so far at least as such evi- 
idence may be obtained, for instance, in 
ascertaining that the prisoner is familiar 
with, or wholy ignorant of, localities of 
Iwhioh he has spoken, or in furnishing 
Iclues to further enquiry, such proceeiing 
inaay be useful. In connection with such 
■prooeediogs the main concern of the 
Courts would seem to be to ensure that 
ievidoQce not strictly ai.nissible is not 
jadmitted. In the present case that pre- 
\oaution has not been taken for we hnl 
(that the verifying Magistrate has been 
permitted to speak to statements said to 
have been made to him in the course of 
ihi8 proceedings. Such additional state¬ 
ments being statements made in the 
joourse of an investigation, when not re 
^corded in the manner provided in S. 161, 
Criminal P. C,, are, in my opinion, io- 
■adraissible If further authority for this 
proposition is requirel it is tjbe found 
in the oases of Queen Empress v. Bhairnb 
Gkunder Chu^kerbulty (21 (though I am 
not to be unlerstood as agreeing in the 
distinction thereindrawn between a state¬ 
ment and a confession); Emperor v. 
Radha Halwai (l) and King Emperor v. 
Rajoni Kanto Koer (3). 

Lastly, very serious objection has been 


properly taken to the manner in which 
the Sessions Judge has dealt with the 
confessions said to have been made by 
the appellant and the co-accused to the 
Police in the coarse of the police investi¬ 
gation. It is unnecessary and it would 
be all but impossible to enumerate in de¬ 
tail the errors committed by the learned 
Judge in this oounection. He has ad¬ 
mitted in evidence and placed before the 
jury the whole history so to speak of the 
investigation. lie has permitted the 
police otBoers and other witnesses, intro- 
dubing inter alia much hearsay matter, to 


1. (1909) TOWN 220. 
3. (1899) 3 0 W N 702. 

■ 3; (1904) 0 0 W N 92. 


describe the steps and processes by which 
they obtained ami worked up clues and 
finally suceoedel, in theJudge’s language. 

in tracking and trapping the culprit" 
anl filially in "bagging’’ the accused on 
their trial. The confessions having led, 
it is Slid, to discoveries, he has next ad¬ 
mitted in evidence not merely so much 
as led directly to the discovery or related 
directly to the fact discovered but prac¬ 
tically the whole of each such statement, 
including sucli matter as this: 

"Mauiruddin u.imod one Amiruddin fi. c. Itio 
appallaotd, while Zabir did not.... Mamniddin 
and Zihir were cenfroutod and /.iiliir when tiui,’ 
ooafroQted bad to admit that Amiruddin was 
also in the gang," 

and again, 

"Amiraddin asked to be coefrontod with Piru. 
Zihic and Maniruddin, to tell them to their 
faces what articles they each bad got in their 
shares.” 

He has next in effect directed the jury 
that the statements which ha has thus 
erroneously admitted could and should be 
used not merely against the maker but 
against his co-accusel In another res¬ 
pect aUo tha Sessions Judge has dealt er¬ 
roneously with this pirt of the case. He 
has expoun.i6d to the jury the provisions 
of Ss. 21 to 30. Evidence .Act, and has 
next left it to the jury to “scrutinize tho 
confessions anl the other evidence’’ in the 
light of that exposition. If in this por¬ 
tion of the charge he intenled, as he ap¬ 
parently did, to leave it to the jury to de¬ 
cide, whether the statements or confes 
sioQS made to the Magistrate and how 
much of the confessions said to have been 
made to the police officers were admissi¬ 
ble, he has clearly thrown upon the jury 
the duty which the Uw lays o.i him. It 
is for the Judge to admit or exclude evi¬ 
dence in accordance wich the law on thatj 
subject, and for the jury to weigh and 
value the evidence admitted. I have next: 
to consider two criticisms which have 
been advanced in connection with this 
part of the case and do not appear to me 
to be well founled. It is said that the 
Sessions JuJge is wrong In his view that 
S. 27, Evidence Act, applies to aol quili- 
fies 3 2i and S. 25, as well as 8. 2G, 
Whether as regards S. 24 the question 
strictly arises has nob been made clear, 
ioasmuoh as it has not been shown to us 
that discoveries resulted or are said to 
have resulted from confessions other 
than confessions male to police officers, 
or when in the custody of police officers 
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ami not in the immediate preseocs of a 
Mii^istrata If, however, the question does 
arise, in that case I am of opinion that 
•S. 27qa-ilifies not only S.20and S. 2-3, but 
also 3. 2i. All three sections lay down 
jgeneral rules excluding confessions. It is, 
jin my opinion, unnecessary to discuss the 
;policy which had led to the enactment of 
'these rules. It is sulTicieot to say that 
the same broad grounds or principles ap¬ 
pear to underlie all three. In S. 27 fol¬ 
lows an exception. Tberoison for making 
or providing this exception applies alike 
to each of the three preceding general 
rules. If the exception had besn intended 
to apply only to S. 26 or only to Ss. 26 
and 25, we should have expected to find 
this intention expressly stated or to find 
the exception embodied in those two sec¬ 
tions or in S 26 alone. Further, the posi. 
tion of 3. 2d, which is also in the nature 
of an exception to S. 2i, supports this 
view. I therefore hold that when a.con¬ 
fession as a whole is excluded, whether 
by reason of the provisions of S. 26 or of 
S. 25 or of S. 21. so much of the infor¬ 
mation given by the person making the 
confession, when accuse I and in custoly, 
19 distinctly relates to a relevant fact 
thereby discovered bocomesadmissible. 

It has next been contended that when 
an accused himself produces the articles 
said bo be discovered, any anterior state- 
menb made by him is inadmissible. I am 
unable to assent to this contention. On 
the contrary I agree with the view taken 
In QueeU’Empress v. Nana (4) and in 
Legal Remembrancer v. Cliema Nashya 
(5) that in such cases so much of the in¬ 
formation as “set the police in motion 
and led to the discovery” is admissible. 
Even so, that does not in the present case 
render admissible evidence bo the effect 
that when a certain pot had been fished 
out, Amiruddin, when pouring out the 
ornaments said: I got bheseornaraenfcs in 
iny share in the Rajoi dacoity.” That 
statement obviously lei to the discovery. 
In conclusion I have to point out to the 
.\ddUioaal Sessions .Judge that in his 
charge to the Jury he should avoid as far 
as may be the use of expressions which 
assume the guilt of the accused. I have 
already had occasion to deprecate his use 
of the interrogative method, and more 
particularly his addressing to the Jury 
question s cou ihod in the form ‘is nob 

4. (IS^^O) 4 Bjiu 2G0 

fi. (1898) 25 Cal 413. 


this or does nob that” and the like! 
Lastly, I cannot condemn too strongly 
his use of slang or colloquial phrases soch 
as “tracking and trapping” or “bagging” 
culprits: more especially when applied to 
the persons then on their trial. For the 
reasons given in our several judgments 
we agree that we have no alternative hat 
to set aside the conviction and sentence in 
the present case and direct that the ap- 
pollaot be re-tried. The re.trial will be 
in the Oourfc of the Sessions Judge. 

Shamsul Huda, J.—In this case three 
important questions of law have been 
argues before us. The first question is 
whether S. 24. Evidence Act, controls 
S. 27 or is controlled by it or in other 
words whether information given to a 
police officer by an accused person, which' 
may have led to a discovery within the 
meaning of S. 27, can be used as evidence 
in case such information is proved to have 
been obtained by any inducement, threat 
or promise, such as under S. 24 would 
make a confession inadmissible. The ques¬ 
tion is res inbegra so far as this Courtis 
concernel, but there is an important deci¬ 
sion of the Full Bench of the Allahabad 
High Court in Queen-Empress v. Babu 
Lai (6), in whinh the question whether 
S. 27 controls 3. 23, Evidence .4ct, was 
fully discussed and that decision has an 
important hearing on the decision, of the 
present question. It was held by the 
majority of the Full Bench that S. 27 
controlled S. 25, while the opposite view 
viz., that it was a proviso to the nest 
preceding section only was maintained in 
an equally exhaustive judgment by Mab- 
mood. J. The reasons given for and 
against the view thib S. 27 controls S. 23 
also apply with equal force to the ques¬ 
tion whether that section likewise controls 

5. 24. Although at first sight it may ap¬ 
pear somewhat anomalous that an accused 
person should be prejudiced by a state¬ 
ment made by him even against his owu 
will, for it infringes one of the fundamen¬ 
tal principles of law that an act done by 
a person against his own will is not his 
act, there is on the other hand the con¬ 
sideration that by whatever means ob¬ 
tained, the statement receives a guarantee 
of its authenticity by the corroboration 
which the discovery lends to it. Thecon- 
giderabions for and agaiust the admis¬ 
sibility of such statement may be said tc 
b e equ al I v balanced. If the noliov of 

6. (lesTjTAll 609. 
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elusion embodied in Ss. 25 and 26 is 
based on the unreliability of police officers 
deposing to incriminating statements 
made by accused persons, by reason of 
their being specially interested in the 
detection of crime and by reason of the 
corrupt practices that prevailed in those 
days the danger is largely removed by the 
con6rmation afforded by the "discovery. ’ 
If on the other hand the exclusion is 
based on a desire to remove all tempta¬ 
tions in the way of police officers to ob¬ 
tain confessions by inducement, threat or 
torture the discovery” does not remove 
the danger. That both these considera¬ 
tions had their share in determining the 
provisions of Ss. 25 and 26 cannot be 
doubted. The fact however that Ss. 25, 
26and 27 existed in the Criminal P.C., un¬ 
controlled by any express provisions such 
as we now have in S. 24, Evidence Act. 
may suggest the inference that by trans¬ 
ferring those three sections from the Code 
of Criminal Procedure to the Evidence 
Act, no change in the law was intended to 
be introduced. But this argument is 
clearly fallacious as S. 24. laid down no 
new principle but embodied a well estab¬ 
lished principle regulating the admis¬ 
sibility of confessions and even before it 
was formally enacted as a rule of law in 
this country the principle governed these 
provisions of the Criminal Procedure Code 
even before their transfer totheEvidence 
Act of 1872. It appears however that 
the general principle derived from the 
English law was even under that law 
modified ,bo as to negative its application 
to oonfesssioos leading to "discovery.’"^ 
I think therefore we ought to be guided 
by the decision of the majority of the 
Full Bench of the Allahabad High Court 
and hold that S. 24 does not control S. 27. 

The next question for consideration is 
the extent to 'which information falling 
under 8. 27 can be given in evidence. 
The section itself is clear on that point 
and no discussion seems necessary. It 
lays down that only so much of such in¬ 
formation, whether it amounts to a con¬ 
fession or not as relates distinctly to the 
fact thereby discovered may be proved. It 
is noticeable that^ the word used is not 
statement” bat “information” and this 
seems to suggest that even if a single 
statement contains more information 
than what is contemplated in 8. 24, the 
ajatemeot is nob to go in as a whnlA 
Tsylor'i Law of Bvldsnoa, S. 8Si i 
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nor is it to go in as a statement at all, 
but what is admi's^ible is the parti, 
cular information given liytlie statement 
which has led to tho discovery. If, 
therefore an accused person were to state 
to a police onicor that he killed A with a’ 
knife and concealed the dead body at a 
particular places all that is admisihle is 
the information that he liad concealed tlie 
dead body in that place but the further 
information that he himself had killed A 
is not admissible under S. 27. It was 
pointed out by Straight, J.. in tlie case of 
Queen-Empresfi v. Bahn Lai ((J) that 

*’ where a stateojent is being detailed by a ,con¬ 
stable ae having been made by an accufed in con¬ 
sequence of which he discovered a certain fact or 
certain facts the strictest precision should be en¬ 
joined on the witness so that there may be no 
room for mistake or misunderstanding.” 

This question was fully discussed by a 
Full Bench of the Bombay High Court in 
Queen Empress v. Nanaii), In the pre¬ 
sent case it is clear that the investigating 
police officer was allowed to disclose in 
his evidence a great deal more than is 
contemplated by S. 27. 

The last question for consideration is 
the propriety of the procedure adopted 
by the Deputy Magistrate Maulvi Abu 
Ali Chowdhury for the purpose of verify, 
ing the confession of the accused Amir- 
uddin. It appears that after recording! 
confession of the accused in the regular 
manner this officer took the accused 
with him to various places referred to 
in the confession for purposes of verifi¬ 
cation, and in the course of such 
verification Amiruddin seems to have 
supplemented his former recorded con. 
fession by other statements of an incri- 
minating nature, and the learned Deputy 
Magistrate was allowed at the trial to 
depose to these other statements of Amir- 
uddin though they were never recorded 
at any time underS. 164. Criminal P.C. I 
am clearly of opinion that these additional 
statements could not be used as evidence 
against the accused. As authorities for 
this view, I may refer to the decisions of 
this Court in Queen-Empress v. Bhairab 
Chunder Chuckeriutty (2) and King. 
Emperor v. Rajani Kanto Koer (3) and 
of the Madras High Court in Queen. 
Empress v.Viran (7). Apart from the 
question of legality of the procedure I 
think I would not be going out of my way 
if I expressed my concurrence with the 
views expres sed by Prinsep and Geidt, JJ. 

7. (IS8C) 9 Mad 224; - 


Amiruddin v. Emperor (Shamsul Huda, J.) 



94 Calcutta 


1918 


Sakhayat Ali V. Alhadi IIazi 


in the case of Emperor v. Uadhe Halwat 
(l) on the utility and, propriety of such 
a procedure. 

It seems to me that such a procedure 
for purposes of veriheatioo, conhned as 
such vei'iricatioQ must be to facts already 
stated in a confession recorded in accord¬ 
ance with law would seldom reiuire the 
presence of the accused. At any rate it 
v.'as not required in the present case. The 
presence of the accused naturally leads to 
questioning, and to an effort to get out 
of him incriminating statements which 
under pressure of circumstances he finds 
himself compelled to make and as to 
which it cannot be said, that it is volun- 
tary. Even therefore it the Deputy 
Magistrate had in this case tried to make 
these statements admissible in evidence 
by recording them under S. 164, Crimi¬ 
nal r. C , after the verification had been 
completed, i would havp fouud it difficult 
to hold that the confession was volun¬ 
tary. I think “verification” under condi¬ 
tions such as these lends itself to very 
great abuses and should be avoided. There 
is perhaps nothing objectionable in a veri¬ 
fication made independently of the con- 
fessing accused and unaided by him. An 
accused person should not be placed in a 
position which necessitates his making 
incriminating statements and which leads 
totbecreation of evidence against himself. 
It is the privilege of an accused to say as 
little as he likes regarding the offence 
with which he is charged or to say noth- 
ing at ail, if he is so minded, but it seems 
to me that the procedure adopted by the 
verifying officer is an infringement of the 
privilege. In this respect the Police are 
in a position materially different from 
that of a Magistrate, for whereas a state¬ 
ment made to a Police Officer, unlO'S it 
falls within the provision of S. '/I. Evi¬ 
dence Act, cun never be used against an 
accused, a Magistrate may, if he chooses, 
record these statements in the manner 
required by law after the verification 
procedure is over, and thereby given such 
record an air of validity which in reality 
does not attach to it. 

I think therefore that there was mis¬ 
direction to the Jury in so far as the 
learned Julge admitted as evidence con. 
fessional statements made to the Police 
which were not strictly within the limits 
laid down by S. 27, Evidence Act and 
also in so far as he allowed the Deputy 
Magistrate Mr. Abu Ali Chowdbnry to 


depose to statements made by the accused 
in the course of the procedure adopted by 
him for verifyiug the confession of the 
accused—statements which were at no 
time recorded by him in accordance with 
the provisions of S. 164, Criminal P. C. 
and it is highly likely that the admission 
of such evidence, not legally admissible, 
has prejudiced the accused in the trial,' 
For these and for other reasons given in' 
the judgment of my learned brother I 
agree with him in directing a re-trial. 

V.B./r.k. Retrial ordered. 


A. I. R.1918 Calcutta 94 

Teunon and Newbould, JJ. 

Sakhayat Ali Munski —Petitioner. 

V. 

Alhadi Hazi and others — Opposite 
Parties. 

Criminal Eovn. No. 59 of 1917, De¬ 
cided on 16bh March 1917, against order of 
Sub-Diviaional Magistrate, Naraingunge, 
D/- 9th November 1916. 

Criminal P. C. (1898). S. 145-Order 
without opportunity to parties to adduce evi* 
dence is bad. 

In proceedings under S 145, both parties must 
be given an opportunity of adducing such evi¬ 
dence as they are advUed to give in support of 
the possession which they claim. .4 q order, 
under S. 145, made without giving opportunity 
to either party of adducing oral evidence in 
support of his claim of possession is bid and 
cannot stand. [F 95 0 1] 

Khitish Chandra Neogy — for Peti¬ 
tioners. 

Jogendra Kumar De for Birendra 
Chandra Das—lor Opposite Parties. 

Judgment —In this Rule the District 
Magistrate of Dacca has been called upon 
to show cause why an order made under 
the provisions of S. 145, Criminal P. 0., 
in favour of the first party in a proceed¬ 
ing taken under the said section should 
not beset aside practically on the ground 
that the trying Magistrate had nob 
given the petitioners, or indeed either 
party, any opportunity of adducing oral 
evidence in support of the po^sssion 
which they claimed. That this ground 
is well founded is apparent from the 
order.sheet of the case and also from the 
ill advised explanation which the Sub- 
Divisional Magistrate has submitted. He 
says: 

“I have learnt from painful experience that 
evidence as to possession of laud is one of the 
most fruitful sources of perjury. I did my host 
to avoid examining witnesses intentionally,®® 

I know that I should not be able to rely on the 
statements of either party’s supporters.” 
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Bub it should be obvious to any Judi¬ 
cial Officer that proceedings in Court are 
'not to be determineJ on such a priori 
'.grounds and preconceived notions. The 
jcardinal principle is that in such pro- 
[ceedings both pirties must be given an 
jopportuoity of adducing such evidence as 
■they are advised to give. It follows that 
!bhe order complained of must be set 
aside. We therefore make this Rule abso. 
lute. Bub we may remark that it will of 
coarse, be open to the District authori- 
ties to take each further action in the 
interest of the maintenance of the peace 
as to thexi may seem necessary. 

v.b./r.k. EuU made ahsohUe. 
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Walmsley and Greaves, JJ. 

Pran Krishna Fan —Plaintiff—Appel- 
■lant. 

V. 

Atul Krishna Mukherjee and others — 
Defendants—Respondents. 

Appeal No. 1732 of lyi4. Decided on 
3rd August 1917, from appellate decree 
of Addl. Sub-Judge, Burdwan, D/* 8th 
March 1914. 

(a) Bengal Tanancy Act (1885), Sa. 161 
and 167—Mortgage of portion of non trans¬ 
ferable occupancy holding ia incumbrance 
—Execution purchaser can annul mortgage 
in mode provided by S. 167. 

The Bale in execution of a rent decree, of a 
nootransferable occapancy holding, a part of 
which is under a mortgage, is subject to the 
mortgage with the right in the execution-pur¬ 
chaser to annul the mortgage in the mode pro¬ 
vided for In 8.167. Such a mortgage, being a 
transfer of a part only of the bolding, is an in- 
oombtance within the meaning of 8. 161 and 
although liable to be annulled by a purchaser at 
a rent-sale, cannot be ignored by the landlord. 
A notice must be given under 8, 167 of the Act 
for its annulment. [P 96 C 2] 

(b) Civil P. C. (1908), O. 34, R. 1-Non- 
transferable occupancy bolding—Suit to en¬ 
force mortgage—Landlord is not necessary 
parly. 

To a suit to enforce tbe mortgage of a portion 
I of a nontransfecable occupancy holding against 
, the tenante-mortgagors and the purchaser of 
the bolding at a rent'sale the landlord, though 
s proper party, ia not a neceesary party. 

[P96 0 2J 

Jyoti Prosad Sarbadhicarry and 
Harendra K. Sarbadhicarry —for Ap¬ 
pellant. , 

Dwarkanath Mitter and Sarat Kumar 
Mitter —for Respondents. 

Walmeley, J.— The plaintiff is the 
appellant: in 1313 B. 3. he lent Ra. 100 
to the predecessor of defendants 1, 2 and 
3 and the latter exeonted a mortgage 


bond hypothecating the jainai land now 
io suit and some other land. The pre¬ 
sent defendants sold the jainai lands to 
defendant -I, who paid {he pluinfcifl 
Rs. 100 out of the amount due to him, 
The suit is for the balance due on tlie 
bond. .Vfter defendant 4's purchase the 
landlord sued the tenants for rent, and 
obtained a decree. In execution of that 
decree the jote was put up for sale and 
brought by defendant -5. The lower a[). 
pellate Court finds that tliis purchase 
was on behalf of the landlord, and that 
the landlord afterwards settled the land 
with defendant 6. The first Court de¬ 
creed the plaintiff’s suit, but on appeal 
by defendant 6 tbit decision was reversed 
so far as it related to the jamai lands. 
It is to be noted that the mortgage cover- 
ed about two-thirds of the jote, nob the 
entire arsa. For the plaintiff it is urged 
that the sale for arrears of rent did not 
affect his rights as mortgagee, because 
the sale proclamation was issued under 
S. 163 {^) (a), that oven if the proclama¬ 
tion be treated as one under Cl. (b) the 
sale was not followed by action under 
S. 167, that inasmuch as the mortgage 
was of a part only of the jote. the ques- 
tion of transferability does not arise, and 
that the lowerappellate Court was wrong 
in abstaining from a decision as to whe¬ 
ther defendant 6 is a benamidar for de- 
fendant 4, because the latter as purchaser 
from the successors of the original mort- 

gagor cannot question the mortgagee’s 
rights. 

In view of the Munsif’s finding on the 
last point, it is to be regretted that tbe 
appellate Court aid not come to a con¬ 
clusion, but I think that the appeal can 
be decided on the findings recorded. The 
first argument noticed above does not 
ssem to have any substance in it. A 
printed form was used for tbe sale pro¬ 
clamation, and it is headed S. 163 (2) (a). 
No one however suggests that the holdi 
ing was either a tenure or the holding of 
a raiyat bolding at fixed rates and it fol¬ 
lows that the form ought to have been one 
under 8. 163 (2) (b). In the circumstances 
of the case no one was misled by the 
wrong form being used, and I think no 
importance ought to be attached to the 
mistake. Even so. tbe appellant urges, 
action ought to have been taken under 
S. 167 by the purchaser, and as no ac- 
tion was taken uuaer that section tbe 
plaintiff can enforce bis mortgage lien 
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against the portion of the jote that was 
hypothecated. Here the respondent-de- 
fenilant 6 raises tlie objection that his 
[lossesrsion is by virtue of a settlement 
from the landlorl, and his interest can- 
not be assailed without making the land- 
lord a jurty. The appellant’s answer to 
this objection is that he is not seeking 
any relief against the landlord. I think 
it is unfortnnabe that the plaintiff has 
not made the landlord a party, but I 
: cannot hold that the suit cannot proceed 
without the landlord. The decree will 
not bind the landlord, and defendant 6 
jmay at another stage have an opportu. 
nity of taking shelter under his settle, 
[raent from the landlord. As for the deci¬ 
sion of the lower appellate Court regard¬ 
ing the mortgage of anon-transferable 
holding, the learned Subordinate Judge's 
judgment was written before the Full 
Bench decision in Dayamoyi v. Ananda 
Mohan Boy (1) and it is not necessary to 
discuss his reasoning. 

lagree with my learned brother that the 
appeal should be allowed and the decree 
of the first Court restore 1 witli costs 
in all Courts. 

Greaves, J.—This is an appeal by the 
plaintiff from a decision of the Subordi¬ 
nate Judge of Biirdwan, reversing a deci. 
sioD in his fovour of the Munsif of Kalna. 
The material facts are shortly as fol. 

lows:—One Juran Sheikh in the month 
of Srayan 1313 executed in favour of the 
plaintiff a mortgage bond to secure a sum 
of Rs. 2,100 and thereby mortgaged to 
the plaintiff bo secure the principal and 
interest due on the bond a portion of his 

non-transferable occupancy holding, which 
he held under one Sriraati Priyambada 
Debi. The plaintiff alleges in his plaint 
that the bond was registered, bub there 

is no finding on this point or as to whe- 

ther the incumbrance was notified to the 
landlord, bub no point was made as to 
this. Juran Sheikh died leaving as his 
heirs defendants 1, 2 and 3, who sold 
(inter alia) the mortgaged premises to 
defendant 4. The landlord obtained a 
rent decree against defendant 4. and in 
execution thereof the lands were sold 
and purchased by the landlord in the 
benami uame of defendant 5, and were 
settled with defendant 6. The real ques¬ 
tion that aiises on this appeal is whether 
as a result of the sale the plaintiff’s 

mortgage have been ex- 
1. (1915) 42 Cal 172=27 I C G1 (P B). 
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fcinguished or are still subsisting. The 
Mun-if, as already stated, decided in the 
plaintiff's favour and held that the io- 
cumbranco was not affected by the sale 
in execution of the rent decree but the 
Subordinate Judge held that the mort. 
gage being a transfer was not binding on 
the landlord as the holding was an oc. 
cupancy holding and not transferable. 
Three points are raised on appeal. First, 
it is said that the sale was under the 
provisions of S, 163 (2) fa), Ben. Ten. 
Act and that therefore the sale was sub¬ 
ject to the mortgage, secondly, it is said 
that even if the sale was under the pro¬ 
visions of S. 163 (2) (b) of the Act, the 
mortgage is an incumbrance and is still 
subsisting as it has never been annulled 
under S. 167 and thirdly, it is said that 
there is no finding as to whether defen¬ 
dant 6 is a benamidar for defendant 4. 

So far as the first point is concerned, 
it appears that the proclamation was 
upon a printed form headed S. 1G3. (2) (a) 
and it was stated therein that there 
was no incumbrance on the property to 
be sold. In the view I take of this ap¬ 
peal it is not necessary for us to decide if 
this ground of appeal is well founded, and 
I will for the purposes of this judgment 
assume in favour of the respondent that 
the sale was in fact, although not in 
name, a sale under S. 163 (2) (b). But 
assuming this point in the defendant's 
favour, I think that the appellant is en¬ 
titled to succeed upon ground 2. The 
raortgags was a transfer of a part only of 
the holding and nob by way of sale and 
did not entitle the landlord to possession 
[Dayamoyi v. Ananda Mohan Roy (1), 
proposition 2,] and the mortgage was 
therefore, an incumbrance within S, 161, 
Ben. Ten. Act, although liable to be an 
nulled by a purchaser at a sale for ar¬ 
rears of rent [Jog i^arain StJighv. Badri 
Das (2)], and lb could not be ignored by 
the landlord. That a sale under S. 163(2) 
(b) does not ipso facto cancel incum¬ 
brances and that a notice must be given 
under S. 167: see Bem Prosad Sinha v. 
Bewat LalllS) hnd Kalikanda Mukherjec 
V. Bipro Das Pal Ckoudhuri (4), the 
procedure provided by S. 167 being the 

only mode of annulling an incumbrance 
[Sojj/i/ Bhnsan Gnha v. Gogayi Chunder 


a. (1912) 13 I C 144. 
8. (I8y7) 24 Cal 746. 
i. (1915) 26 I C 436. 
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Shaha (5) and S. 166 (2), Ben. Ten. Act.] 
It follows, I think, from these autho- 
iities that the sale by the landlord in 
execution of his rent decree was subject 
to the mortgage, bub with the right in 
the purchaser (in this case the landlord) 
to annul the mortgage within one year. 
This the landlord as purchaser has nob 
done and consequently I think that de¬ 
fendant 6 took the land in settlement 
subject to the mortgage which is, I think 
still subsisting. It is not necessary forme 
to deal with ground 3 of appeal in view 
of what is stated above, but if I had 
been against the appellant on his ground 2 
of appeal, I should. I think, have felt 
bound to send the case back for a finding 
onground 2. I do nob understand the rea¬ 
sons of the Subordinate Judge in not com¬ 
ing to a finding on issue 2; the fact that 
defendant 4 is not the original mortgagor 
makes no difference, for a purchaser of 
the mortgagor’s share stands, so far as 
the land^ is concerned, exactly in the 
same position as if he was the original 
^ortgagor, and if in fact he is, as is al¬ 
leged,thereal owner and defendant 6 only 
hie benamdar. he could not, I think any 
more than the original mortgagor, have 

repudiated the mortgage, but I am not 
deciding this. 

°° behalf of the respondent 
4 .u^ u is a necessary party to 

the suit, and that the suit must fail on 

hAf! ^ would have been 

'be er that he should have been made a 

PMty to avoid any possible future litiga. 
wftf ^ 1 **^ ^bis decision ean- 

Sk I <30 nob 

tbesuitaa^A®-”'^® “ necessary party to 
intarAgf not a person having an 

the r\aU^ * mortgage security or in 
E l ct\ «^0“Ption within 0. 34. 
S I think 

■wavRff^ interest is in any 

'rear ^ben the rent was in ar- 

mortBM!°h subject to the 

ohaae^^frt' power in the pur- 

"ar hL w?- mortgage, that is k 

affecfcftfl Qna landlord was nol 

■ohaser bimself had been the pur 

been aJ landlord would 

faoHhft Whetl 
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rights <|U'i landlord may have to be de¬ 
cided hereafter, if at tiio time of any 
future rent sale the oncuinhiance is still 
undischarged. Ail that this judgment de¬ 
cides is that as Mio present tenant de¬ 
rived title from him as purchaser at the 
rent sale and as he, as such purchaser did 
not annul the encumlirauce, the encum- 
branco is still sulisisting. In the result 
the appeal succeeds and must 1 o decreed 
with costs in all Couvts and the decree 
of the muDsif is reslored. 

v.B.'H.K. ApfC’^ ivicei.’ted. 
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TEUNON and jiltCHAicDSON, J.I. 
Baldeo DasTansuk Das —Petitioner. 

V, 

Mohamed Inamul Huq — Opposite 
Party. 

Civil Revn. No 32 of 1917, Decided 
on I3th Sefitemhor 1917. 

Criminal P C. {1898), S. 195 —Perjury- 
Statements not absolutely irreconcilable— 
Sanction for prosecution should not be 
granted—Pena i Code (1.S60), S. 193. 

Sanction for pro^eciUiou foe piving faDo ovi* 
deuce should not be granted wlierf" ihe statements 
compiaiued of were rntJe iu ihc cour;'0 of a 
lengthy cross-exarainadoti and are not absolutely 
irret-ouciUblc and for which explinati..ns. which 
go far to reconcile them, have been sub^'qnently 
given. G VOS C ij 

S. N. Banerjce and Probodh Chandra 
Chatterjee —for Petitioner. 

J/. A. K. Fuzlul Uuq—iov Opposite 
Party. 

Judgment.—This Rule was directed 
against an order of the learned District 
Judge of Darjeeling, by which he revoked 
the sanction granted by the Subordinate 
Judge of that district for the prosecution 
of one Inamul Huq on a charge of giving 
false evidence. The sanction for the in¬ 
tended prosecution was based on a series 
of statements which, in the view of the 
Subordinate Judge who granted the sanc¬ 
tion, wore irreconcilable. We find that 
these statements were made in the course 
of a cross examination which continued 
for more than a day before a Commis¬ 
sioner appointed by the Subordinate 
Judge. It does not appear to us that, 
they are in fact absolutely irreconoiable.l 
and we further find that in his subsequent 
examination on the day following the day 
on which these statements were made the 
witness has supplied explanations which 
go far to reconcile them. That being so, 
we are of opinion that in revoking the 
sanction granted by the Subordinate) 
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the liistricb oudgo exercised a, 
sound discretion and we accordingly dis¬ 
charge this Rule. 

'V.T' /R.k. Buie discharged. 
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Teunon and Newbould. JJ. 

•S II /.• m a r i Dch i —A ppel Ian t. 

V 

Kahpada Mukherjee and oi//crs—Res-, 
pondents. 

Appeals Nos. 1913 and 1957 of 1913, 
Decide<l on 2otb January 1918, from Ap¬ 
pellate Decr 0 Q.s of Third Addi. Dist. 
Judge, 21-Perganas, 1)/- 26th February 
1913. 

Evidence Act (1872), S. 92—S. 92 does not 
apply to party to suit when other party 
was not party to document. 

The pi'ovisicns of S. 92 excluding oral evideuce 
in regard to the question whether a certain plot 
of land was or was not coveied by a sale-deed 
executed by oue of the parties to a .suit, do not 
apply when the other party to the suit was not a 
partv tothe document, IP 9S C Ij 

Siba Prasanna Bhattacharjee and 
Artiuhja Chandra Chatterjee—iov Ap. 
pellants. 

Surendra Chandra Sen and Trailohhyc 
Nath Ghose—hv Respondeuls. 

Teunon, J.—These fcwo appeals arise 
out of a partition, ind No. 1913 being pre¬ 
ferred by the plaintill and No. 1957 by 
defendants 2 and 3. The question in the 
former is whether the appellant is en¬ 
titled to her share {4th) in plot No. 1 of 
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- charjee. the vendee, has in this Court beec 
made a party to the suit and he has filed 
a written statement supporting the plain- 
tiff and disclaiming all interest in the 
bhadrason and the house thereon. De- 
fendants 2 and 3 are at^mittedly not en¬ 
titled to the plaintiff’s share in the pro¬ 
perty now in question and Satis’n being 
DOW a party it would he possible in the 
case to direct tliat the l/4th share in 
question should be allotted to the plain¬ 
tiff and Satish jointly. Bub this, in our 
opinion, is unnecessary; Sabish’s written 
statement, the improbability of a sale by 
the plaintiff of her house, and the docu¬ 
ments, and other matters relied on by the 
Subordinate Judge justify us in holding 
that the property in .luostion, being re- 
gamed as a separate parcel, was excluded 
from the sale to Satish. In this view 
No. 1957 is dismissed with cost. The 
decree of tlie lirst appellaio Court in res- 
lieot of tha_ bhaclrason is reversed and 
the decree of the Subordinate Judge res¬ 
tored. Apj;eal No. 1913 i? bherofore. 
decreed with costs. 

Newbould. J.— I agree. 

V.B.^n.K. Order accordingly. 

'I" A, I. R, 1918 Calcutta 98 (2) 
Fletcher and Siiamsul Hdda, .TJ. 
Mathura Dass Karuani —Defendant— 
Appellant. 


the schedule to the plaint, being a plot 
or bhadrason or homestead measuring 
some la bighas in area; and the question 
in the latter appeal is whether she is 
entitled to the same shave in the anoes- 
tral house of 3 rooms standing on the said 
plot. 

The plot appertains to Taluk No. 2510 
and the contention of defendants 2 and 3 
is that by a kobala, dated 7th Asar 131G, 
the plaiubitj sold to one Satish Chandra 
Bhattacharjee (the son of plaintiff's 
father-in-law’s sister) her interest in this 
taluk and, therefore, in the plot no.v in 
question. The piaintill on the other 
hand says that the bhadrason and the 
bhadrason bati were excluded from the 
sale which covered only the agricultural 
lands. 

In the Court of first appeal the case 
proceeded on the assumption that the 
provisions of S. 92, excluding oral evi¬ 
dence, applied to the case. But that is 
;not so; defendants 2 and 3 are no parties 
to the deed. Satish Chandra Bhatta- 


V. 

Srikrissen Kariiani and others —•Res¬ 
pondents. 

Appeal No. 386 of 1915, Decided on 
14b^h December 1917, from original decree 

of bub-Judge, Darjeeling, D/.'2nd March 

lylo. 


'. Hindu Law-Adoption-Widow — Hus¬ 
band separated from brother* - Widow is- 
enlitled to adopt without consent of hus¬ 
band 8 kinsmen—Agreement by widow with 
reference to her maintenance cannot be set 
upas deeds of family arrangement as-bar- 
ring rights of adopted son. 

After the death of .1, a Mabeswari Hindu 
governed by the Mitaksbara School, his business 
Was earned ou by the defendant, who was the 
son of a deceasedssparatod brotherof A. Disputes 
arose between fcho defeadaot and 4 ft/s widow re* 
fiardiQg the lalter's ni^iintenance, and the parties 
eoterecl into an agreement that on the death of 
the widow the detendaut would be entillcd to 
the estate of A. The defendant in pursuance of 
the agreement deposited a sum with a Bank 
providing for the maintenance of the widow with 
interest thereon. Subsequently the plaintiff was 
adopted by the widow without the consent of her 
husband’s relatives: 


that the deeds of agreement entered late 
the widow only with reference to her main* 
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tenance could not be fet upas deeds of family 
arrangement between the members of the famil'v 
then iu existence as barring the rights of tbs 
adopted son; that as A, was separated from his 
hiotbers, bis widow w as entitled to adopt of her 
own motion without the consent of her husband’s 
kinsmen, although she had no authority from her 
husband to do so. [P 101 C 2 P 102 C IJ 

S. xY. Banerjee and Probodh Kumar 
Dass—for Appellant. 

Hiralal Chakrabutty — for Keepon- 
dents. 

Fletcher, J. —This is an appeal by 
defendant 1 against the judgment of the 
learned Subordinate Judge of Daijeeling, 
dated 2nd March 1915, decreeing the 
plaintilf’s suit. The plaintiff brought his 
suit OQ the allegation that he was the 
adopted son of a deceased Hindu of the 
Maheswari caste of Bikaneei—the name 
of the person who had adopted being 
Amar Cband Karnani—and he sought to 
recover from Mathora Das Karnani and 
others, who were the natural relations of 
the deceased Amar Chand Karnani, a 
certain property and for consequential 
relief by way of accounts and discovery. 
The case set up by the plaintiff was that 
there v?a 9 a Hindu of the Maheswari caste 
called Swairarn Karnani. Ho had three 
sons: Katchi Das who was the father of 
Mathuradas. defendant 1; Amar Chand 
Karnani, theadoptive father of the plain- 
tiff: and Jaithrupa who was the husband 
of defendant 3. The plaint alleged that 
Amar Chand had been adopted by one 
GangaDas and, therefore,according to the 
ordinary rules of the Hindu law, Amar 
Chand ceased on that adoption to be a 
member of the family of Swairam and 
passed into the family of Ganga Das. 
That allegation was made distinctly in 
the pedigree that formed a portion of the 
plaint and it was not traversed in the 
written statement nor in the course of 
the trial. Ibis, therefore, an admitted 
fact that Amar Chand passed out of the 
family of Swairam and passed into the 
t^ily of Gangs Das, No evidence was 
offered as to who Ganga Das was. There 
has been a suggestion made in reply that 
Ganga Das was some sort of relation of 
Swairam and that, therefore, although 
Amar Chand in his adoption passed out 
of the family of Swairam. it does not fol- 
low that the other sons of Swairam. who 
remained joint with their father, ceased 
to be the reversionary heirs of Amar 
Chand on bis death. That case was not 
made or suggested in the course of the 


proceeding and it is much too late in the 
course of the reply to put forward a case 
unsupported by any evidence or any state¬ 
ment made in the Court below. 

Now, the facts are these—and 
facts are not dispm.eJ. The three sons'of 
Swairam had built up a business iu the dig 
tricb of Darjeeling. Katchi Das, the eldest 
son, died in 1880 and liig only son and 
heir is defendant 1 . Jaithrupa died in 
1888 leaving his widow, defendant d Amar 
Chand died in 1809 aifer liaviti;^ been 

adopted hy Ganga Das, Paving hin, 5 ^. 

viving his widow, delendant -A. The busi' 
ness after the death of Amar Ohr.rul was 
carried on by deien lant 1 . There were 
some disputes between defendant 1 and 
the widow of Amar Chand, defendant 2 in 
the year 1903 an i apparently her remit- 
taoces that she had been accustomed to 
get from the business in Darjeeling wore 
stopped. Sho then went to Darjeeling and 
there the parties arrived at certain agree 
monts which were reduced towriting° the 
Agreements being datod 2 l 3 t April I’oOd 
Under the terms of those agreements a 
sum of Rs. 7,500 was deposited with cer¬ 
tain Marwari bankers the interest being 
payable to defendant 2 for her mainten¬ 
ance and the c.apifcal sum to go to dofend- 
act 1 on the death of defendant 2 . The 
documents seem to me to have been quite 
clearly executed on the footing that de¬ 
fendant 1 would on the death of de¬ 
fendant 2 become entitled to the estateof 
the deceased Amar Chand Karnani. The 
agreementsdo not seem to have put an end 
to the disputes between the parties, and in 
1908 defendant 2 is said to have adopted 
the plaintiff as the adopted son of her * 
deceased husband Amar Chand Karnani. 

The main controversy in this case has 
turned on the question as to whether the 
evidence establishes the case that the 
plaintiff was duly adopted. Both parties 
admitted that the parties were governed 
by the Mitakshara School of Hindu law. 
The learned counsel for the defendant- 
appellant in opening the appeal asserted 
that the admission meant that the rights 
of the parties were regulated by the Ben¬ 
ares School of Hindu law. But after 
consideration of the evidence the learned 
counsel was bound to admit that the evi¬ 
dence established important variations 
applicable to the parties which were not 
in accordance with tbeopinionheld by the 
Benares School of Hindu law. It is quite 
true that be did not admit that the rights 
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of a 'icption applicfthle to the parties were 
'lillp'-ent to those laio down by the 
I’.enares School of Hindu law, but he was 
bo mh to admit that in certain particulars 
the rights of the parties in this case were 
shown to ho ditterent from those prevail- 
ing in the Benares School of Hindu law. 
It seems to me that that is an important 
fact, because you at once get rid of the 
suggestion put forwydthat the admission 
meant that the parties were governed by 
the Benares School of Hindu law simpli. 
citor l)ecause it is admitted that there 
wore variations from that. 

The Mitakshara aa varied from the 
Benares School applies in a large portion 
of India. It applies in Bombay, Western 
India and Southern India, and in all 
those different Schools of law' there are 
variations of Mitakshara not consisfent 
with the view adopted in the Benares 
Schcol. It seems to mo iiuite clear in the 
present case that tho admission did not 
amount to a statement that the rights of 
the parties as to adootion could be as¬ 
certained from the principles held by the 
Benares School of Hindu law. If you get 
to tliat, you have got to look at the evi¬ 
dence. The evidence that has been given 
in this case as to what is requisite for a 
valid adoption is not the evidence of 
learned persons but the evidence of shop 
keepers, Marwaris being largely a trading 
caste. These sliop-keepers, it may he 
said, do not know the principles of the 
Hindu law, hut the evidence shows with¬ 
out doubt that these shop-keepers have 
undergone the process of adoption, as 
many as four times. The evidence also 
■shows that the ceremonies required for a 
valid adoption by a person belonging to 
this class are not formal. The evidence 
is that on the adoption of a boy the 

guests and relations receive exoanuts anl 

sweets and tho adopted son has got to 
have payjama placed on his head. These 
seem to !>a the only ceremonies that are 
requisite for a valid adoption. The ad- 
optiori is not also limited, according to 
the evidence, to the case of children of 
tender ^go. 

There may be an adoption, as in this 
case, of a person of full age and it does 
not matter whether that person is mar¬ 
ried or not. That is the evidence in this 
case and tho learned Judge says that the 
custom seems to bo the same as that 
obtaining in Bombay or in Western India. 

It has been suggested that the learned 
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Judge of the Court below stated that th^ 
as applicable in the Presidency of 
Bombay applied in the State of Bikaneer 
I do not read the iudgment of the learned 
Judge in that way. I think what he re- 
marks is that the evidence shows that 
the law as to adoption is thesaraein 
Bikaneer as in Western India, Then, the 
question was whether the consent of the 
relatives was necessary. That seems to 
he the point that was debated not only 
in the Court below but also in the suit 
in the Bikaneer Court, and the view that 
was taken was this: That this was not 
the case of a widow adopting a son to 
introduce him into the family consisting 
of the defeodantg, but it was the case ol 
a widow of a separated brother who, 
although she had no authority from her 
husband to adopt, hadadoptedof her own 
motion tho plaintiff. That seems to 
have been the case put forward. Then 
the learned .Judge came to tho conclusion 
that that case had been establislied in 
accordance with the custom prevailing in 
Bombay and Western India. The evi- 
dencc. it is quite true,is not all oueway; 
there are statements made by the wit¬ 
nesses on both sides. But the learned 
Judge bad the opportunity of seeing the 
witnesses in the wltnesses-box and re¬ 
marking who were tho most intelligent 
and also the truthful witnesses amongst 
them, and ho came to the conclusion 
that this custom had been satisfactorily 
established. There does not seem 
to be any reason to disagree with 
the conclusion arrived at bv the learned 
Judge of the Court below. The next 
question that was raised was as to whe¬ 
ther the adoption had or had not been 
male. That does not seem to have been 

seriously contested in the Court below. 
Tlio widow, that is defendant 2 who 
adopted the plaintiff, states in her depo¬ 
sition that the child was given to her by 
his natural father and received by her in 
adoption and there do not seem, .sccordiag 
to the evidecGo, to be any other core- 
raonioa required beyond those observed 
in this particular case. 

Then reference has been made to the 
proceedings of the Court at Bikaneer and 
it is said that the adoption cannot have 
taken place on the date alleged by the 
plaintiff, I do not read the proceedings 
o^f the Court at Bikaneer in the way that 
tue learued counsel for the appellant has 
attempted to read them, The proceeding 
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originated out of an applioition by the 
widow for what is called a khola, that is 
a certificate of adoption. That is a cer¬ 
tificate of the Court at Bikaneer that 
the widow has, in fact, adopted tho plain¬ 
tiff as a son. to her daceisai hushand, 
Amar Chand. On that application being 
made for certificate, the present defen¬ 
dant i, that is the plaintiff in the Bika¬ 
neer Court, brought a suit for an injunc¬ 
tion to restrain the widow, that is the 
adoptive mother of the present plaintiff, 
from proceeding on the footing of the 
adoption, for the reason that by the deeds 
of 1903 the widow had precluded herself 
from making an adoption of any person, 
and the grounds, so far as I can gather 
from the judgment of the Judges of the 
Chief Court ac Bikaneer, were these : 
That the deeds executed in 1903 operated 
as a release by the widow of Amar Chand 
of her interest in the property so as to 
accelerate the estate of defendant 1 
Muthura Das, so that he having taken an 
absolute interest in the estate of Amar 
Chand, the widow was incapable of mak¬ 
ing an adoption so as to defeat him of 
the rights in the properties he had ac¬ 
quired. The case came on boforo one of 
the Muosifs in the State and be deoidel 
one of the issues against the present defen¬ 
dant 1. On appeal to the SudderNizamut 
of the State, the Judge of that Court held 
that the appropriate fee payable to the 
State on the plaint nob having been paid 
the suit must fail. On appeal to the Chief 
Court, the learned Judges of that Court, 
disagreeing with the view of the Judge of 
theSudder Nizamufc, held that the plaint 
was properly stamped; but they came to 
the oonoiusioD that there was nothing 
in the deeds to prevent the widow 
of Amar Chand from proceeding to 
adopt the present plaintiff. That, so far 
as I gather from the judgment of the 
Chief Court at Bikaneer, was the matter 
in dispute there. After the dstermina- 
bion of that litigation, the khola, that is 
tho certificate of adoption, was issued by 
the^ State to the widd^ of Amar Chand. 
This is the fact so far as it can be ascer- 
bainel from the judgments of the Courts 
at Bikaneer. 

It is said in this case that the plaintiff 
asked the Court to set aside the deeds of 
1903 on the ground that they had been 
obtained by fraud or undue influence. 
The learned Judge of the primary Court 
came to the conclusion that there was no 


fraud or undue inlUience. That soems to 
be clearly correct booauso there is uo 
evidence of cither fraud or umluo influ 
once having been exercised by dofendant 1 
in obiijining the deeds. Then the learned 
Judge remarkes that the deeds would 
appear to shew that the parlies had en¬ 
tered into tliein on the footing of a com¬ 
mon mistake, because they had been 
entered into by the wi.low of Amar Chand 
and the present appellant on llie footing 
that the present appellant was tho ?ole 
reversionary heir to the estate of Ins 
natural brother, Amir Chand. Bab the 
learned Judge says tliat it is an a-Bnitteu 
fact that Amar Cband had passed out oi 
the family on bis adoption by Ganga Das 
and that, therefore, the deeds could nob 
be by way of a family arrangment, as the 
appellant before us was nob a member of 
the same family as the deceased Amar 
Chand. He, therefore, came to the con¬ 
clusion that as against the plaintiff, the 
adopted son of Amar Chand, the deed 
could ;iot be set up as a bar to his rights 
to Amar Chand’s properties that ho 
would acquire on his adoption. That I 
think is right. Tho evidence in this 
case, as we have it, shDws quite clearly 
that it is an admitted fact that Amar 
Chand passed out of the family of which 
the presonb appellant is a mernbdr into 
the family of Ganga Dass. There is 
nothing on the record to suggest that 
Ganga Dass was a close or any lalation 
of Swairam, the grandfather of the ap¬ 
pellant, so that on the death of Amar 
Chand his reversionary heir would be 
his brother’s son Mathura Das, the 
present defendant 1. That is the case 
that has been suggested in reply, but 
there is not a word to support such an 
allegation on the recorrl. It seems bo me 
quite clear in this case that these deeds 
entered into by the widow only wii^h re 
feroDce to her maintenance cannot be set 
upas deeds of family arrangment between 
the members of the family then in ex 
iscence barring the rights of the arlupted 
son, the plaintiff in the present suit. 

If that is 80 , the nlaintiff is entitled 
to recover the share of Amar Chand and 
the learned Judge of the Court below 
has decreed to the plaintiff relief in that 
form. No objection has been raised or 
urged that the form of the relief that the 
learned Subordinate Judge has given bo 
the plaintiff is incorrect, nor is it sug¬ 
gested that the finding that tho learned 



102 Calcutta IIarendra Chandra v. 

■nOge ha.?i arrived at, namely that the 
plaintifT is entitled on his adoption to 
drd of tho proparties is wrong. If that is 
?o. T think there are no reasons to come 
to any conclusion different from that 
arrived at the learned Judge of the 
Court helo-.i, namely that the plaintiff 
having puived that he was duly adopted 
hv tl)r 3 widow of A mar Chand as a son to 
her deceased hustjand is not barred by 
ihf* deeds of April 1003 from recovering 
the property of the deceased Amar Chand. 
A point has been made in this case that 
there is a decision Gopi Kishen v. Gopi 
Kiahcn (l), reported somewhere in some 
of the unauthorized reports of the Chief 
Court of the Punjab to the effect that an 
adonfion of this sort amongst Mahes'vari 
Hindus is not permitted. The c.ise does 
not establish anything of the sort. In 
that case, it v,'a.s .stated that one of the 
’•‘idowsiti a joint and unseparated Hindu 
family had attempted to adopt without 
the consent of the kinsmen a son into 
the joint family. That is a totally dif- 
forent case from the case of a window of 
a separated brother adopting of her own 
motion a son to her deceased husband as 
in the present case. I think the con¬ 
clusion arrived at by the learned Sub¬ 
ordinate Judge of Darjeeling was correct. 
'The present appeal therefore fails and 
must he dismissed with costs. 

Shamsul Huda, J.—I agree. 
v.h. /r.k. Appeal dismissed. 

1. (1915) 27 I C 701. 
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Fletcher and Shamsul Huda, JJ. 
Harendra Chandra Lahiri —Defen¬ 
dant—Appellant. 

V. 

Basanla Kumar Maitra and others — 
Plaintiffs—Respondents. 

Appeal No. 74 of 1915, Decided on 7th 
January 1918, against decree of Sub- 
Judge. Rungpur, D/- 23rd November 
1914. 

Will—Construction—Testator making be¬ 
quest, that "on my death my brother’s widow 
B and on her death her daughter K will get 
one-fourth share, etc.”—Gift is of successive 
interest—Gift in favour of B is not gift of 
absolute interest but absolute interest cut 
down to life-estate—Succession Act (1865), 
Ss. 82 and 111. 

Where a t''stator made a bequest in the follow¬ 
ing terms: "On ray death my youngest brother’s 
widow D and on her death her daughter £., 
th»t is, my niece, will get one-fourtb share, etc:" 

Held: (1) that the testator did not make a sub¬ 
stitutional gift to niece in the event of her 
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mother B predeceasing him. but that tbs gift 
Which be made was a gift of successive interest* 
that IS the interest was to go first to tbi bro¬ 
ther .s widow S and then on her death tho pro¬ 
perty was to go to her daughter K [I* 101 C 2) 

(2) that notwithstanding S. 82, the gift jQ 
favour of the brother's widow E. was not a gift 
of an absolute interest, so that the gift over on 
her death to her daughter K was uot void as 
being repugnant to the form of tho gift to the 
mother, but th.ac tho apparentlv .absoUite nature 
of the gift in favour of the mothur B was cut 
down to a life-estate by tho direction that ou hot 
death the property would go over to her daugh- 

[P103C21 

B. Chuokerburtty, Surendra Chandra 
Sen and llemcndra Chandra Sen—lot 
Appellant. 

Mohendra Nath Roy and Atul Chan¬ 
dra Gupta —for Respondents. 

Fletcher. J.—This is an appeal from 
the deeisioD of the learned Subordinate 
Judge of Rungpur, dated 23rd November 
1914. Tho suit was brought hv the 
jilaintilf to recover possession of certain 
properties mentioned in the schedule to 

the plaint on establishment of title and 

also for mesne profits. The learned 
Judge of the Court balow decreed the suit 
as regards the recovery of possession oo 
establishment of title but refused to 
award mesne profits. The main portion 
of the case turns on the construction to 
be placed upon the will of one Harish 
Chunder Lahiri, which was dated the 
23rd Pous 1306 corresponding with 6 tb 
January 1900. Before proceeding to con- 
sider the terms of the will, it is neces¬ 
sary to state shortly the relationship 
that Harish Chander had with the parties 
to this suit. Harish Chander was the 
son of one Iswar Chauder Lahiri. Iswar 
Chander had been dead many years appa¬ 
rently and we are not concerned with him 
at all. Besides Harish Chander, Iswar 
Chander had three other sons, namely 
Hari Irasanna, Hari Prasad and Aoanda. 
Ananda was a step brother of Harish 
Chander and his two other brothers. 
Ananda died in the year 1884-85 leaving 
him surviving his widow Sukhoda Sun- 
dan, who is still alive. Hari Prasad 
died in the year 1300, corresponding with 
the year 1893-94, leaving behind him bis 
widow Bama Sundari, who died on the 
24th Agrahayan 1308 corresponding with 
6 th February 1902, Hari Prasanna died 
in the year 1301, leaving behind him his 
widow Bhageswaii, who died in the year 
1303 corresponding, with the year 1896- 
97. Harish Chander died on 12th Sra- 
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ban 1307 corresponding with !i7bh July 
1900. 

He left behind him his widow Magna- 
maya, who is still alive and is defen¬ 
dant 2 in the present proceedings. De¬ 
fendant 1 is the adopted son of Harish 
Chander. Harish Ghandev, after the 
death of his brothers, by a kahala, dated 
the 20th Chaitra 1302, acquired from 
Bhageswari and Sukhoda Sundari their 
interests in certain properties, and the 
properties that were dealt with were set 
out in the schedule to the kahala. Tliis 
document is referred to in the will of 
Harish Chander. For the purpose of 
preparing that document a list (Ex. 21) 
had bsen prepared and several properties 
that appear in Ex. 21 do not find a 
place in the kabala of 20th Ghaitra 1302. 
How, Harish Chander, in those circum¬ 
stances, made his will, dated 23rd Pous 
1306, corresponding with 6th Janu¬ 
ary 1900. Subsequently, he executed a 
codicil on the 27th Assar 1307 corres¬ 
ponding with 27th July 1900. The terms 
of the codicil are not material in the 
present case. The will, so far as it is 
material, states as follows: First of all 
in 01. 12 of the will, which is the mate¬ 
rial clause in the present suit, the testa¬ 
tor states the fact as to the purchase of 
shares in the properties from Bhageswari 
and Shukhoda Sundari and he mentions 
there the properties referred to as “the 
aforesaid three classes of properties.” 
Then he proceeds in the following terms: 
On my death my youngest brother’s 
widow, the said Baina Sundari Dehya, and 
when she is dead her daughter, my niece, 
Kusum Kumati Debi, will get one-fourth 
share of all the self-acquired immovable 
properties which I have other than my 
aforesaid immovable properties. 

Now the first matter that has l)ean 
chiefly in consideration in the present 
appeal is what is the correct translation 
of the words that I have referred to. 
The appellant wishes to translate the 
clause in this way; 

"Onmydoatb. my youngest brother's widow 
tbo Bald Bama Sandarl Debya; If she la dead, her 
daughter, that Is, my nleoeKusuraKumari Debi, 
will get one-fourth ahare of all the self-acquired 
immovable properties whiob 1 have other than my 
aforesaid immovable properties.’^ 

The literal translation is as follows: 

'When I am absent, that is on my death, my 
youngest brother’s widow the said Bama Snndari 
^ebi, and when she is absent, tbatlis on her death 
Aer dauhter, that is my nleoe Kuanm Knmari; will 
C«t one'fonrtb share of all the self-aoqnlred Im* 


movable proportios which I have other than my 
aforesaid immovable properties." 

It is quite clear that the translation 
that has beanuttomptsl to ho put forward 
by the appellant is useful in support of the 
argument tliat fcljo gift t’onies witliin the 
terms of S. Ill, Succession Act, namely 
that this u-is a gift on an uncertain oon- 
tiogenoy and the uncertain contirigenoy 
must tako plrco, as in the present case, 
before the death of the test.tor so that 
the gift might take cO'of Thorn is a 
good (leal to say before inch a triQ'lition 
is accepted. Bu'' after lieariug Mr. 
Cbiickorburtly in suppoii of the ip; eal 
and Iraving !iad the l)enefit of 'lio advice 
of ShamsulHudi,.’, I have no d mbt that 
the construction that has been attempted 
to be piacerl on this clause either on the 
words ‘ in the event of her death” or “if 
she dies” is not the accurate one hut that 
the accurate translation is, “when she 
dies or on her death.” If that is so, it 
seems to me quite clear that the testator 
was net making a substitutional gift to 
Kusum Kuinari in the event of her mother 
Bama Sundari predeceasing him. Thoi 
gift that he was making was a gift of suc¬ 
cessive interests, that is, the interest was 
to go first to Bama Sundari and then, on 
her death, the property was to go to her 
daughter Kusum Kumari. I do not feel 
any doubt that the words that the tes¬ 
tator intended to use were words imply¬ 
ing a gift of successive interests. 

Then a further point was raised and it 
was said that the gift in favour of Bama 
Sundari was a gift of an absolute interest 
and the gift over on her death to her 
daughter Kusum Kumari was repugnant 
to the form of gift to Bama Sundari and, 
therefore, could not take etfect. S. 82, 
Succession Act, no doubt states that a gift, 
would ordinarily pass tlie whole interest' 
of the testatorunless a contrary intention] 
appears from the will. There are raanyi 
oases in the books where a gift apparently 
absolute was cut down to a life-estate byi 
a subsequent direction that on the death 
of the person to whom the estate was 
first given the property would go over to 
some one else. There are many oases in 
the books of such a gift, and that rule has 
been recognized. The cases are given in 
note (k) in Jarman on Wills, p. 566. I have 
no doubt myself that the effect of this 
will was to give to Bama Sundari an in¬ 
terest for life in tbeself-aoquired proper¬ 
ties of the testator with a gift over on her 
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eath 0 . _!in absolute interest to her 
Ua.htoi nusum Kumari. The matter 
^ 0 jinpouance. because on the death of 
Ubum Kumari tins interest in the self. 

Tn W "m Oropeities of the testator would 

lin il pass to the 

1 ‘'■'‘^*^1*6’' husband, whereas as 

re ards rhe ancestral properties the plain- 

vhip'lT "'f to the share 

vhich Lama Sundai-i or Kusum Kumari 

ook on be death of Hari Prasad. But as 

regards the properties that passed under 

!f;'"™«J^hewi]i,Ithini-it is yuite 
clear boat Kuaum Kumari on the death of 

Sundavi toolc an abso¬ 
lute interest and, on her death, it passed 
to^the pJaintitf as her heir. 

The nest point that has been urged in 

fi ft has not been sliown 

that these propertios'.verctheself-acquir- 

oi tho testator, although it 
Js admi.tcl Dhat thoca^e put forward hv 
10 appellant in the Court below was much 
too high and tliat the evidence doesshow 
tbat some of the properties, even if they 

re not m fact the self.acquired proper¬ 
ties of the testator, were treated by him 

the will 

U elf, It jg jujfcg that the testator 
bh regard to his immovable properties 
istmguished them in this way, narnelv, 
the properties of three classes. Thesoare 
the three classes that are mentioned in 
the kahala of 20th Chaitra 1302 exe 

Sun la • and Sukhoda 

thnv ‘ho testator and 

they are the properties referred to in 

the will aa the properties of three classes. 

Id addition to that, the testator considered 

that he had certain other properties 

outside the three classes mentioned in 

the kahala, which he referred to as bis 

sel . acquired ijroperties. Tho learned 

Judge m the Court below savs that it 

may be difficult to show that all these 

proper iGs were in fact the self-acqui.ed 

P operties of tho deceased, but hesavs that 

trmte/ ^hat the testator 

treatea and considered them as being such 

I think that the evidence clearly .hows 

that the testator did treat and consider 

these other properties as his self-acquired 

P operties The evidence shows first of 

all that before the kahala, that ia Ex. 21 

as executed a list of properties was 

drawn up and from the list of these pro 

Peifcies the schedules to the kahala 

Ji, were prepared and that li.t of 

properties contained many items that 
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wore not included in the terms of the 
kahala. It cinnoc be suggested that it 

was meant that tho two ladies Bhageswari 

and Sukhoda intended to keep any interest 
m these properties, and it was sub¬ 
sequently conceded in this appeal that as 
against these two ladies Bhageswari and 
Sukhoda it would not be open bo them 
after the kahala to set up the case that 
these other properties were joint pro- 
perties and not the properties of the 
testator Harish Chander. 

The evidence also shows that with 
regard to certain items the testator Harish 
Chander, in applying for registration under 
the Lind Registration .Act in his applica¬ 
tion, stated that those were bis separate 
properties and that he had no cosbarera. 
It is said that with regard to portions of 
properties there was no such petition 
J'nd that the absence of the petition for 
registration shows that they were joint 
‘properties. I do not think that that is 
so. You cannot separate one portion of 
the property from the other in that way, 
These properties seem to stand more or 
less together and it appears, at any rate, 
froDi the terms of tho kahala, Ex. 21, 
and from the terms of the will, that the 
testator was quite clearly treating the 
whole of the properties in which he held 
an interest other than those which he 
called the three classes of properties in 
his will as being properties which w’ere 
his own and self-acquired. I feel no 
doubt in this case that the testator was 
in fact considering that these properties 
were in fact self.acquired, aod if the 
testator considered that they were self- 
acquired, it is not denied that the testator 
haci a sufficient interest in these pro¬ 
pel Lies to make a bequest of a four-anoas 
share to Bama Sundari for life with re¬ 
mainder to her daughter Kusum Kumari 
absolutely. ^ That being so, the testator 
-lad a sufficient interest to bequeath io 
ohat way without considering any ques¬ 
tion of election as bo whether the defen¬ 
dant should be called upon to give effect 
to the bequest or not. No such question 
arises in the jiresent case. These items 
seem to have been considered for a con- 
siderable time as the separate property of 
the testator. The only item that has 
occasioned any difficulty is, what has been 

c aimed in the plaint as iteu, 9 coming 

under the list of jofce properties. That is 
e homestead land in Nilphamari; and. 
the question arises in this way. 
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The testator Harish Chaniler bequeathed 
or purported to bequeath two hoiues 
which apparently he was not entitled to 
wholly to his adopted son, defendant i, 
and this, it is said, was a part of the i>ro 
perty held with the house in Nilphamari. 
This point was not raised in the Court 
below nor was it raised in the grounds of 
appeal here that this land, item 9 under 
the jote properties in the schedule to the 
plaint, was included in the devise of the 
house at Nilphamari to defendant 1. The 
plaintiff-respondent says that rather than 
having a remand to the lower Court to 
ascertain whether or not this property is 
held with and forms apportion of the 
house at Nilphamari he svould give up 
his claim to such portion. Therefore as 
regards item 9 under the list of jote pro¬ 
perties in the schedule to the plaint, the 
plaintiff-respondent not asserting any title 
and agreeing to give up his claim, the ap¬ 
peal will be allowed as regards that por- 
tion of the property. As regards the 
other items of property, the judgment of 
the Court below will be confirmed. Sub¬ 
ject to this slight variation as regards 
item 9 of jote properties mentioned in 
the schedule to the plaint, the present 
appeal fails and must be dismissed with 
costs. 

Shamsul Huda, J.—I agree. 

V.B./u.K. Appeal disviissed. 

A. 1. R. 1918 Calcutta 105 
Hakington and Newbould, .I.J. 

Jogeshioar Singh and others —Appel¬ 
lants. 

V. 

Ramoo Stng/i—Respondent. 

Second Appeal No. 1131 of 1911, De¬ 
cided on 17fcb April 1913. 

Bengal Ceas Act (1880), S. 20-Tenant'e 
land entered in Road Ceaa Return as zerait 

Suit for rent ia not barred. 

Wbero a landlord described a tsnaut'a land as 
zerait in the Road Cese Return beciuse at the 
time It waa filed there was a dispute betwe^^n the 
parties as to whether the land was malik’s zerait 
or tenant's kaaht: 

Held', that as there was no wilful or dishonest 
rnisdescriptioo and as the land was tncDti>aed 
in the Rsad OeB.=i Return, though not as kisbt, 
8i 20 wfts DO b^r to ft suH for root Id rosp^ct of 
the land which was ultimately proved to be kasht 
Land. [P iqG C 1] 

Lachmi Narain Singh^lor Appellants. 

Hem Chandra Mukerji —for Respon- 
dent. 

HaringtOR, J.—This is an appeal on 
behalf of the defendant in a rent suit. 


Tbo plaintiff sued lor rent of two hold¬ 
ings, oiiG of 3 Ijiglias odd at a rent 
of Hs. 11-11-0 and the otl^or of d higlias 
Olid at a rent payable in kind, 30 
ij'.auuds 10 seers paddy. The Uecor'l of 
Eights was in favour of the dolciniauls, 
but it has been held that ohe evidence as 
to the rate of vent produced tiy ihe 
plaintiff' has met the presuuiptiou in tlie 
Record of Rights auil eatablislKai the 
rate as the plaintili ailugod. TiiC points 
of law taken on behalf of tlio upiieitant 
are four in nuinlier. The liist is tiiat 
the plaintiff is precluded Iruiii suir.;, and 
recovering the rent claimed b> virtue 
of 3. 20, Road Cess Act. Secondly, ilie 
appellant objects that the kabuli\at 
which was produced w’as not evidence. 
Thirdly, he says that the lands w’ore 
not identified. Fourthly, he sajs that 
there was a plea of payment as to the 
rent for the year 1315, and that point 
has not been dealt with in the lower 
appellate Court. (The last three points 
deal with questions of fact and are not 
material for the report.) Then comas 
the last and most important point which 
has been raised ou behalf o( the appel¬ 
lant, aud that is the affect of 3. 20, 
Cess Act. Now the ianulord bad made 
an entry with regard to the lands in 
question, the Road Cess Return describ¬ 
ing 10 bighas 19 dliiirs as zerait and 1 
bigha 7 cotthbas 1 dhur as also zerait 
but uncultivated, and then he gives the 
total 11 bigbai 8 cotthhas at a value of 
Rs. 42. Then follows a very importemt 
entry. The landlord sa>s: 

“do part of iho laud of the touziis kasbt. A 
leuaut has fraudulsutl;,' Iho khas retail, land 
entered as kasht in respect of wuich separate 
regular .suit will be brought mat iho laud is 
zorait. Ramu Siugb by his own pea. 

Now this is the entry, and it has been 
conceded in the course of the argument 
that it has incorrectly described the land 
as zerait land; as a matter of fact it is 
kasht land, lb is true that the landlord 
at the time of the entry was assarting 
that it was zerait and he has put in this 
note to Show that there was a dispute 
between him and tlie tenant at the time 
as to whether it was zerait or kasht 
land. He entered as zerait as he claimed. 
Ifhe tenant was claiming it as kasht 
and the tenant appears to have been 
successful. Under these circumstances, 
is S. 20 a bar? S. 20 precludes the land, 
lord from recovaringany rent whatsoever 
for any land, holding or tenure forming 
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I'iirr. of Iho estate or beoura to which sueh 
letun^ relates bn':- which has not been 
Mieiitioued in snob return, unless it 1)8 
proved that the lioldinj^ or tenure was 
created subsenuontiy. It it impcssihle 
to sav that tho lunds in question are not 
njentioned, because they are mentioned 
tliouyli they are inaccurately described 
aszenit. 1 think the fact that they are 
montioned is suiHcienb because the object 
of the icfc is to prevent people escaping 
payment of their roal-ccss hy leaving 
out parts of their estate. In this case it 
,is rneiitioned, and I do nob tliink that the 
fact that it was incorrectly described 
daeai's the landlord from recovering rent 
under S. 20, unless it is shown that he 
wilfully and disiionestly udsdoscribed it. 
In this cise cert linly ha has not hecauso 
tlie landlord pub in a note that there 
was a .lispiito wliatber itwaskashtor 
zeraib. for these reasons S. 20 is no 
bar. Therefore in my opinion the ap¬ 
peal must bo dismissed with costs. 

Newbould, J.—I agree. 

v,r./r.k. Appeal dismissed. 

A. I. R. 1918 Calcutta 106 (1) 
Chitty and Smither, JJ. 

Kailash Chandra Chakrabariy — Peti¬ 
tioner. 

V. 

Emperoi —Opposite Party. 

Criminal Revn. Nos. 1131 and 1232 of 
1917, Decided on 7th December 1917. 

Criminal P. C. (1898). S. 421-Complicated 
caie—Appeal should not be disposed of un¬ 
der S. 421. 

Though S. 421 gives aa appellate Court power 
to summniily dismiss an appeal, that power 
must be exercised with judicial discretion; and 
appeals in cases which are complicated both in 
law and in fact should not be disposed of under 
this section. [ P lOG C 1] 

Atulya Charan Bose—hr Petitioner. 

Judgment. —Though S. -121, Criminal 
P. G., undoubtedly gives the appellate 
Court power t^ summarily dismiss an ap¬ 
peal, it is obvious that bint po.ver must 
be exercised with judicial discretion. 
These were nob cases in. which tho ap- 
peals should have been summarily dis- 
missed. They were cases complicated 
both in law and fact and the judgment of 
the Deputy Magistrate convors nine type¬ 
written pages. We do nob think that, in 
those circumstances, the cases ought to 
have been disposed of in this way. We 
accordingly set aside the order of sum- 
raary dismissal and direct that the ap. 


peals be admitted and reheard by the 
Sessions Judge. The petitioners will re- 
mam out on hail pending the hearing of 
the appeals. 

v.E./r.k. Order set aside. 

A I. R. 1918 Calcutta 106 (2) 
Chitty and Smither, JJ. 
Chandra Mohan Nanda —Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 1182 of 1917, De¬ 
cided on 7th December 1917. 

Criminal P. C. (1898), S. 195—Perjury- 
Discrepancy owing to inaccuracy of mind— 
Sanction (o prosecute should not be granted 
—Penal Code (1860), S. 193. 

Prc.^ecution for j'erjury under 8. 19'^, I. P. C., 
should not bo ordered whore the statements com* 
pUined of aro slightly discrep^vot owing to inac* 
curacies of mind and are not deliberately false, 

IP 107 0 1] 

Jyotish Chandra Haira — for Peti¬ 
tioner. 

FACTS of the case will appear from 
the following extract from the petition 
bo Iligh Court: ‘ That the petitioner was 
a witness for the prosecution in the Ses¬ 
sions Trial No. 5 of 1917 tried by the 
Additional District Judge of Midnapur. 
That in the said trial one Prem Paul 
was tried for cubbing the forearm of his 
wife Pubti Dassi. That the petitioner 
who is a medical practitioner was called 
in bo dress the wound of Pubti Dassi 
shortly after she got the cut and also on 
subsequent days. That as a resulc of this 
the petitioner was summoned by the pro¬ 
secution as a witness before the commit¬ 
ting Magistrate, and he deposed . . . that 
he learnt from Putti Dassi that her hus¬ 
band had cut her left arm with a kodali. 
That the petitioner had also to depose 
before the Additional Sessions Judge 
where ho also stated the very same thing, 
bub it appears that the petitioner made 
some confusion as to the exact day whan 
be heard from Putti Dassi about the in¬ 
cident and also as to the house where 
your petitioner first visited Putti Dassi. 
That the petitioner's deposition as recor- 
ded by the committing Magistrate shows 
that the petitioner stated that he had 
come to know about the fact the next day 
after the occurrence, whereas his deposi¬ 
tion, as taken down by the Additional 
Sessions Judge, shows that the petitioner 
stated before him that be came to know 
the fact from Putti Dassi the very day ho 
went bo dress her wound. That it fur¬ 
ther appears that tho petitioner stated 
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before the committing Magistrate that 
he went to Putti’s father’s house, where¬ 
as he stated before the Court of Session 
that he went to her grandmother's house, 
the house of Putti Dassi's father and that 
of her grandfather being about 2 bighas 
off. That the petitioner never made 

any intentionally false statements". On 
the above facts the Additional Sessions 
Judge sanctioned the prosecution of the 
petitioner under S. 193, 1. P. C., and be¬ 
ing aggrieved by that order the petitioner 
moved the High Court. 

Judgment. —We think that in this 
case the Rule should be made absolute. 
The statements made by the witness 
whose prosecution for perjury has been 
ordered do not appear to be deliberate 
false statements so much as statements 
slightly discrepant due to inaccuracy 
of mind. It does not appear from the 
witness’s deposition that he was desirous 
of saving the accused. Indeed, it appears 
that he actually sent word to the tbana 
through the chaukidar. The Rule is ac¬ 
cordingly made absolute and the proceed¬ 
ings against the petitioner under S. 193, 
I. P. C , are quashed. 

v.b./r.K. Rule made absolute. 

A. I. R. 1918 Calcutta 107 
Teunon and Newbould, JJ. 

Peart Lai Das and others — Peti¬ 
tioners. 

V. 

Bepin Bekari Das and others — Oppo¬ 
site Parties. 

Rules Nisi Nos. 708 and 709 of 1917, 
Decided on 3rd April 1918. 

(a) Probate and Adminiatration Act (5 of 
1881), Sa. 8 and 9 — Probate granted to 
•ome executora without citation upon othera 
— Remedy of othera ia to obtain probate 
' unleaa debarred under S. 8 . 

Where probate has been granted to some of 
tbo executors appointed by a will without cita¬ 
tion upon the others calling upon them to accept 
or lenouDce their executorships, 3. 9, Probate 
and Administration Act becomes applicable to 
the case and the other executors can, on appli- 
cation for Probate, obtain it unless they are 
debarred under 8. 8 of the Aot. [P 107 0 2] 

{h) Probate and Administration Act (5 of 
1881), S 98-^Exeeutora net liable to render 
accounts under will are not exempt from 
exhibiting accounts to Court. 

Provision in a will that the executora shall 
not bo liable to render aooonnts does not exempt 
them from the obligation of exhibiting to the 
Oonrb of probate the acoonnt of the estate re- 
qnired by 6 . 98, probata and Administration Aot. 
But the Probate Court in snob a case has no 
oanoern with the accounts of management by the 
• exeontori. [p 107 q 2 ] 
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Mohentira Nath Ro}/ and Jotindra 
Nath Roy —for Tobitioners, 

Bepin Chandra Nnllich art<] J'-'nipen- 
dra Chandra Gaha —for Op]>(-sit,o rarties. 

Judgment. —In those two i’ulos it 
appears that one Kamini Sundari Dasi 
nude a will by which sho dedicated the 
hulk of her property to a covtain deity, 
By the will she appointed >ix executors, 
of whom throe, Ryari Lai, Nadia:' Chand 
and Bepin Bohari Saha, provel the will 
and obtained a giant of pr( hi'.te on the 
12th August 1912. The remaining 
three, Koylash Chandra, Bftpiii Beloiri 
Das and Sarat Lai, have now 'ii.pli'-d that 
they should be joined in tlie .uranf, hut 
of these the first named has sitice for- 
mally renounced his executorshiv.. The 
applications of Bepin Behari Das and 
Sarat Lai are opposed by the three exe¬ 
cutors to whom probate was granted in 
the first instance. They alleged on the 
part of the applicants adverse interest, 
lack of business capacity and waiver; and 
their contention before us is tliat issues 
on these questions should h,ive been 
framed. 

We are unable to accede tothia conten- 
tioD. It is not suggested that either of 
these present applicants renounced his 
executorship in the manner contemplated 
in S. IG, Probate and Administration Act, 
and in fact no citation calling upon them 
to accept or renounce their executorship 
was ever issued. This is therefore a case 
to which S, 9 is strictly applicable and 
the only question that can arise is who-' 
ther the applicants are debarred by in¬ 
capacity within the meaning of S. 8.j 
The Rules are further directed against 
an order hy which the District Judge 
has required the executors who obtained 
probate to furnish accounts. They take 
exception to this order, on the ground 
that the will provides that the executors 
shall not be liable to render accounts. 
But this does not exempt them from the 
obligation of exhibiting to the Court of 
probate the account of the estate requir¬ 
ed by S. 98, though we may point out 
that with their management as Shebaits 
and with the accounts of such manage, 
menb that theprobate Court has no con- 
cern. With these observations, we dis¬ 
charge both these Rules with costs to the 
opposite parties. We assess the hearing 
fee in each Rule at two gold moburs. 

V.b./r.K. Rule diseharged. 
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^ -.IITTr AND SmITUI'R, JJ. 

I^nshu'.i Ckakravarti ~FW\a. 

till—Aijiiellant. 

V. 

Chandra Das d.nA others~])s- 
feuilsa jjon 'lents. 

A) .)^u Xu.‘ 3230 of laiG, Decide 1 dd 
2 -c 1 -.oveinbei-1917, from appellate de- 
cie- 0. bist. Judge, Chitbagonj’, D;. 3 rd 
Au-uit 191 o. 

Specific Relief Act (1877j. S. 24-Suil on 
agreement to grant lease embodied insole- 
namah — Solenamah set aside by Court — 

Contract cannot be enforced-Piaintiff can¬ 
not fall back on verbal agreement to grant 
lease—Contract Act (1872), S. 62. 

hci-j a suit, tor sjiycilic porfornt,ru-e of a ex¬ 
tract to grant a lets-^ was bronoht on tbo basi-tof 
an ag.oomciu embodieu in asoleuamah tiled iu 

Dour, vvnicb \va^ .-ub.=equcutlv so: aside by tt’o 
Court ■ ■' 
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the laud as a kaimidar raiyat, under th-“ defen- 
daata on an annual rental of Rs. 13. The terms 
were emh.a.ed in a s.lenamah which was fildTn 
Court and according to which the appeal wa° 
disposed of and the dscree prepared.” 

Later in bis judgmont he says: 

“There is no evidence worth the name that 
there \yas any other contract besides what was 
embodied in tliesolenaoiib/' 

The learned District Judge appears to 
nave taken the same view. He sajs: 

was embodied iuasoljDamab 
filed in Suit No. 467 of 1903, brought bv defen¬ 
dants 1 to 3 for cj>clmeni against BiDkira and 
1 iilio, sons and beir.s of Sarbauund Bitua, the 
former undor-teuant-iu-posses-sion.” 

Later he says: 

Admittedly the contract is bound up in the 
solcnimab. There is no contract existing inde* 
pcndently of the solenamah. Thesolenainah has 
been set aside and the contract must, I think, go 
with id.” 


tV'.. c th.it tlK-re \va> no contract iubsistinc 
'vbicli the pliintifl could put before the Court 
or c.'il, leemeut. The plainiilT could not fall 
ba..c, uj-vL some verbal asreeineut to grant the 

(P lose 2] 

A C. ^Jitter and Kkitish Chandra Sen 
—for Appellant. 

_ / idra \ ath Mulcherjee and Probodh 
^Cum-n- Dos —for Respondents. 

Chitty. J.—In my opinion this ap. 
peal should fail on the short ground that 
the contract on which the plaintiff sued 
was enibodied in the solenamah filed on 
Htu July 1910, and that, that solenamah 
having been set aside by this Court there 
was uo contract subsisting which the 
plaintitf could put before the Court. The 
learned counsel for the plaintitf-appel- 
lant conceded that if the (Dourt held that 
the solenamah was the contract between 
the parties ha had no case. The plain, 
titi in seeking specific' performance of an 
agreement to lease as against defendants 
1 to 3 alleged in his plaint tliat there 
was an agreement with tivo plaintitf that 
defendants 1. 2 and would grant 
a pa^^a to him in his own name at a 
jama of R^. IS par annum from the date 
0 the execution of the said solenamah. 
That appe.trs to me to be an obvious de¬ 
vice to get out of the dilficulty, which 
arose, uf the solenaaiiih being no longer 
euforcaablo, li is to bo noM (hot the 
biutisil, who decided in favour of the 
phuntili, stated in his judgment that 
the sulenamah, and the solenamah, alone, 

was the contract between the parties. Ho 
says: 

■‘DuripB the peadcncT of the appeal, the pre¬ 
sent plaintiff and the defendants cam-‘ to terms 
aud u was arranged that the plaintiff would bold 


That being the case, it seems to me to 
follow as a matter of course that the 
solenamah having been set aside by the 
Court, the plaintiff could no longer en¬ 
force it as a subsisting contract. Nor do 
1 think that he can fail back, as he now 
endeavours to lall back upon some verbal 
agreement between him and defendants I 
to 3 as to the lease which was to be given. 
In his plaint he says tliat the lease was 
to be in his own name but the contract 
in writing which he took and accepted 
was for a lease in the name of his minor 
clients Bankiin and Pulin, who he now 
says were his benarnidars, This, in ray 
own opinion, is suflicient to dispose of 
the plaintiff s case. But the learned 
District Julge has given other reasons 
which would also prevent the Court from 
granting the plaintiff tlia relief which he 
claims, namely specific performance of the 
contract. I do not think that it is neces¬ 
sary for me to go into those matters but 
I think that I ought to sav that in ray 
opinion, the whole circumstances of the 
case are altogether discreditable to the 
plaintiff. He purported to buy the in¬ 
terest of his minor clients from their 
mother while the suit was going on. He 
allowed the suit to continue and prosecu¬ 
ted it nominally for them but really for 
himself. He then procured this sole- 
namab also for his own interest. 

It will be a matter for further con¬ 
sideration w'hether his conduct as a 
pleader should not be reported to the 
full Court for such action as the full 
Court may think fit to take against him. 

I need not to go into that at the present 
time. I am of opinion that the plaintiff 
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certainly cannot be allowed theequifca. 
bio relief which he claims. It would in. 
deed be unfortunate if tlie Court wero 
bound in law to grant relief to a man who 
has behaved as the plaintiff has behaved. 

I would accordingly dismiss the appeal 
with costa. 

Sinither, J. —I agree that the appeal 
should be dismissed with costs. 

V.B./r k. Appeal dismissed. 

A. I. R. 1918 Calcutta 109 (1) 

Fletcher and Newbould, JJ. 

Gour Mondal and another —Plaintiffs 
“Appellants. 

V. 

Peari Majhi and otfiers—Defendants 
—Respondents. 

Appeal No. 1963 of 1913, Decided on 
23rd May 1917, against appellate decree 
of Offg. Sub.Judge, Jessore, D/- 19th 
March 1913. 

Bengal Tenancy Act (8 of 1885), S. 85— 
under-raiyat holding under lease exceed¬ 
ing term which raiyat is entitled to grant 
can recover land on proof of possession. 

An under-raiyat holding under a lease for a 
term In excess of what a raiyat is entitled to 
grant to an under-raiyat under the provisions 
of the Bengal Tenancy Act, has, if he was in 
possession of the property on the basis of tbo 
lease, sufficient interest in tho property to re¬ 
cover the land. [P 109 Cl"' 

Surendra Chandra Sen and Dwijendra 
Nath Mukerjee—ioT Appellants. 

Khettra Mohan Ghose —for Respon¬ 
dents. 

Judgment. —This is an appeal by the 
plaiotiff against the judgment of the 
learned Officiating Subordinate Judge of 
Jessore, dated 19th March 1913. revers. 
ing the decision of the Munsif of Narail. 
The case has already been before this 
Court once. On 29bh November 1916 
the case was remanded to the lower ap- 
pellellate Court fora finding of fact as 
to whether the plaintiff had been in 
possession, the Court having decided the 
question of law in favour of the plaintiff 
that although the plaintiff's lease had 
been in excess of what a raiyat is entitled 
to grant to an under-raiyat under the 
provisions of the Bengal Tenancy Act, 
yet if the plaintiff had been in posses. 
BiOD of the property on the basis of the 
kabuliyat, he had sufficient interest in 
the property to recover the land. The 
case comes back- to this Court with a 
finding in favour of the plaintiff. We 
tnuBt, therefore, reverse the decision of 
the learned Officiating Subordinate Judge 


and restore the decroo oi (lie Munsif 
with costs in all Courts inchiJing tho 
costs of the Court remanding tho (mso, 
V.B./R.K. Appc^'.l 


A. I. R. 1918 Calcutta 109 (2) 

Teunon and Newbould, JJ. 

Jagat Durlav Mazumda )—Petitioner 
—Appellant. 

V. 

Indu Bhusan Mazumdar and others — 
Respondents. 

Appeal No. 572 of 19U, Decided on 30th 
November 1917, against original order of 
Disb. Judge, Nudia, D/ 9th and I3th June 
19U. 

Probate and Administration Acl (1881), 
S. 98(1)—Account furnished. 

An order directing an executarto furnish ac¬ 
counts annually is not in accordance with the 
provisions o! S. 98 (1). 

Bansari Lai Sarkarior Barish Chan¬ 
dra Roy~iov Appellant, 

Judgment.—No one appears in oppo¬ 
sition to this appeal. The appeal is 
directed against an order of the District 
Judge of Nadia, u.xmely the order of the 
9th June modified by the order of the 
13th June. By the order of the 9bh as 
thus modified tho petirdoner who is the 
executor and has obtained j)rol)ate of the 
will of his wife has been required to sub¬ 
mit an account annually and he has also 
been required to give a bond with one 
surety in an amount representing the full 
value of the moveables dealt with by the 
will and three years’ income of fixe im¬ 
movable properties disposed ofthoreby. 
Bji the will the raoveal)le properties are 
divided between ihreo persons of whom 
the executor, the husband, is one,and the 
imrnovable properties are dedicated to 
an idol of whom the executor isaixpointed 
the shebaib. Jlaving regard to these pro¬ 
visions of tho will we think that the 
amourit of security required is somewhat 
excessive and we, therefore, fix it in the 
sum of five thousand rupees. As to the 
number of sureties the order will remain 
unmodified. The order, in so far as it] 
directs the petitioner to furnish accounts^ 
annually, is clearly nob in accordance' 
with the provisions of S. 98 (1), Probate 
and Administration Act. and is accord¬ 
ingly set aside. We may remark that 
accounts under the Probate and Adminis- 
tration Act cannot be required from the 
petitioner as shebait, but only from the 
petitioner as executor; and so far as we 
have been able to appreciate the provi- 
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sionsof tbei will there seems to be no 
reasou whv atlmioistration should not 
have been completed long ago and why, 

if not so completed, it should not be now 

completed within a vary short period of 
time Tliis appeal is accordingly decreed 
in the terms set out above. We make no 

order as to, costs. , n ' 

/nK Appeal allowea. 


A I. R Calcutta 110 (1) 

Chiit^ and Kichardson, JJ. 

Gauranga Sundar Mandal — Peti¬ 
tioner. 


V. 

Satish Chandra Chowdhuri —Opposite 


Criminal Eevn. No. 851 of 1917, Deciil. 
ed on l6th August 1917, against order 

of Dist. Magisr.rate, Burdwan. 

Criminal P. C. {18981, Ss. 179. 181 i2) and 
lg2-*Juri«diction—Criminel misappropi in • 
tion of rents realised in one district—Charf;e 
of, can be tried in another district. 

Xbo accu:>e(] was charged in the 
Court at Burdwau, with ctiminal misapDropria* 
tion of monevs said to have been realised by him 
as the agent of a Zamindar, who lived in Bnrd- 
wan, from a teuaut in the District of Murshida- 
bad. It was alleged by the prosecution iu an 
affidavit that the accused was called to Burdwan 
after the alleged occurrence and was there asked 
to render his accounts. Uu bis refusal to dn so. 
the order of dismissal was served on him : 

Ildd: that on the allegation of the prosecu¬ 
tion in the affidavit, it might be rcasooally said 
that tbo accused bad retained the moneys, which 
were duo from him, if they were due, in Burd- 
wan, so that the Burdwan Court bad jurisdiction 
to try the accused on a charge of criminal mis¬ 
appropriation by virtue of S. 181 (2). Criminal 
P. C. [P110C2] 

Brojendra Nath Chatterjee—tor Peti. 
tioner, 

Dasarathi Sanyal and Dchcndra 
Narain Chatterji—for Opposite Party. 

Judgment. —Tins is a Rule issued at 
the instance of the accused Gonranga 
Sundar Mandal. calling on the District 
Magistrate and the complainant to show 
cause why a transfer of the case from 
Burdwan should not he directed or such 
other order made as to this Court may 
seem ht. It appears that the head Cut- 
chery of the zamindars, of \Yhom the 
accused is a servant, is at Burdwan. The 
accused was some time in 1322 stationed 
at Jiagange Cutchery in the Murshidabad 
District as a gomasta in charge of the 
Zamindar’s estates there. lie is now 
charged with criminal breach of trust in 
respect of a sum of Es. 89. It is not 
expressly mentioned in the complaint 


where that sura was received by th® 
accused or wheie he misappropriated it’ 
The trial began in the Burdwan Court- 
On the evidence it would appear that 
the money was received by the accused 
in Calcutta. But tlio Magistrate held 
that he bad no jurisdiction to try the 
case inasmach as the offence had not been 
committed within the local area o( the 
Burdwan Court. This order was set 
aside on revision by the Sessions Judge 
of Burdwan, wlio thought tint Burdwan 
was the proper place where the com¬ 
plaint should be made, and directed a 
further inquiry by that Court. Asainst 
that order the present Rule has been 
obtained. 

We think that it is uncertain in which 
of the several local ai eas the ofience was 
actually committed, wbetberiu Burdwan, 
Calcutta or Murshidabad. At the same 
tiiiK?, the allegation, as appears from the 
counter-affidavit, is that the accused was 
called to Burdwan, that ho received the 
order of dismissal there, and was therei 
asked to render his accounts. That he 
declined to do, and it might he reasonably 
said that he bad retained the moneys; 
which were due from him, if they were 
due, in Burdwan. If that was so, the 
Burdwan Court would have jurisdiction! 
by virtue of S. 181, Criminal P. C. Wej 
think, on the whole, that whether the 
case falls within S. 181 (2) or B. 182, the 
trial should proceed iu the Burdwan 
Court and we accordingly discharge the 
Rule. 

v.B, 'r.k. Buie discharged. 

A. I. R. 1918 CalcuttallO (2) 

Fletcuer and Siiamsul Hdda, JJ. 

Bindu Basini Dassya and another-' 
Decree-holders—Appellants. 

V. 

Sriynonta Sil and others — Objector 
and Judgment debtors—Respondents. 

Appeal No. 125 of 1916, Decided on 
27th May 1918, from order of Sub-Judge 
First Court, Palma, D - 22od February, 
191G. 

(a) Civil P, C, (1908), S. 47 —Purcbaier of 
portion of equity of redemption cannot under 
S. 47 object to sale in execution. 

A purchaser of a portion of the mortgftgo pw* 
perty who is joined as a defendant in the moit- 
gage suit cannot, under S. 47, Civil P. C., ob¬ 
ject to the sale of the mortgaged property under 
the final decree iu the mortgage suit on the ground 
that be has acquired a new and independent 
interest in that portion of the property* , 

[Pill 01) 
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fb) Mortgage—Suit on—Right independent 
of mortgage muit be enforced by eeparate 
proceeding!. 

Any right that be has to an iotercRt outside 
and indepeodent of the mortgage must be en¬ 
forced by proper proceedings outside the ruort- 
gage suit. [P m q o] 

Cwarkanath Chur.kkerbutty, Mohini 
Mohan Chuckerbuttu and Madhah 
Govinda Boy—lor Appellants. 

Bepin Behari Ghose and llarish Chan¬ 
dra Boy—lov Respondents. 

Fletcher, J. This is an appeal bytlie 
decree-holders against an order of tlio 
learned First Subordinate Judge of Pabna, 
dated 23rd February 1910. The decree- 
holders obtained a mortgage decree in a 
simple mortgage. One of tbo properties 
that was apparently subject of the mort¬ 
gage decree was a raiyati holding. Whe¬ 
ther it is transferable or non.transferable 
is a mattSi we do not know and we are 
not concerned with in the present litiga¬ 
tion. The present objector, who was de¬ 
fendant 8, was sued on the ground that he 
bad purchased a portion of the mortgiged 
property from the mortgagor. The ordi¬ 
nary preliminarydocree was made on 25th 
February 1914, and there being failure to 
pay the amount founil due on the mort¬ 
gage, the final decree was passed on 29th 
September 19J5, and tlie property was 
then directed to bo brought to sale. De- 
fendant 8 then applied under the provi¬ 
sions of S. 47, Civil P. C., and objected 
that the property in question oould*not he 
brought to sale on the folio ving grounds: 
Defendant 8 had purchased a portion of 
the mortgaged property originally from a 
lady named Kamini Sundari who had ac¬ 
quired it at a sale in execution of a money- 
decree; and as regards that interest, it is 
quite clear that defendant 8 was bound by 
the final deccree in tlie mortgage suit 
directing that the property should be 
brought to s.ile. But defendant 8 also in 
these proceedings, which he purported to 
originate under S. 47, Civil P. C., sot up a 
fresh and independent title, namely, that 
he had acquired from the landlord, who 
allaged that he was not bound by the 
treosfer made by the mortgagor, a new 
and independent interest in this portion 
of the property. 

That is the matter the decree-holders 
object to being inquired into in the pre¬ 
sent proceedings. I think that is right. 
That interest, if defendant 6 has in fact 
acquired it, is a matter wholly indepen¬ 
dent of the interest of the mortgagor that 
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was comprised in and made subject to tlm 
mortgage whicli was being enforced in the 
present suit. Any right that defendant 8 
has to an interest outside an .1 imlopondentj 
of the mortgage must be enforced by pro-! 
per proceedings outside the present suit.' 
I think it is <juite clear that that new 
and independent interest is not a matter^ 
relating to the execution, discharge or 
satisfaction of tuo decree passed in the 
mortgage suit. Tliat being so the present 
appeal should be allowed. make no 
order as lo costs. 

Shamsul Huda, J.—I agree. 

V.B./K.K. allow,'ll. 

A. I. R, 1918 Calcutta 111 

GllEAVliS, -i. 

Elias Joseph Solomon —PlaintiHs 

v. 

Jyolsna Ghoshal —Defendant. 

Original Civil Suit No. 831 of 1916, 
Decided on lUh June 1917. 

Civil P. C,, fl908) ,S«. 132 and 133 
— Hindu lady of high family, although not 
obterving pardah, cannot be compelled to 
appear in witnesi-box—S. 132 covers cate of 
euch lady. 

Au old Hindu hdy belonging to a high family, 
who has abandoned entirely the protection of the 
purdah and who has no iotcution of resauiiug it, 
ought not to be compelled, having rogird to her 
social position and the faoliugs of her cl.iss, toap* 
l-oar in the witness-box but .ahould get the pri¬ 
vilege of being examined on commission the 
COSO ofAuth Commission being costs in the cause. 
3,132 is wide enough to cover the case of such 

IP 112 C 2] 

P. L. Buckland —for Plaintiffs. 

B. L. MtUer —for Defendant. 

Judgment. —This is an application to 
examine on commission the defendant in 
the suit and the mother of the defendant. 
So far as the defendant is concerned, it 
appears on the evidence that he probably 
cannot get leave to come to Calcutta, and 
that he is not likely to come to Calcutta 
for the period of one year. He is ai pre¬ 
sent serving in the Bombay Presidency. 
The plaintiffs undertake not to bring on 
this case before February next, and under 
these circumstances the defendant at the 
same time undertakes that in the event 
of his coming to Calcutta before February 
next be will apply to be examined iu 
Court de bene esse. Under these circum- 
stauoes it seems to me that the best course 
is that this application should stand over, 
so far as the defendant is concerned, un¬ 
til the reopening of the Courts after the 
Xmas vacation, and if before that time 
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the -'jf.-'r. comes to Calcutta he will 
in ;.cc:.:riHi.G0 with his undertakicg apply 
‘h f 0 . oxainined de heno esse, l)ut if up to 
tln't time he is uriahlo to come to Calcutta 

and stilUatisfies the Court that ho will 

he unable to come before the trial of the 
acrioii takes place thou, I think, the com- 
ii.i-iion Should issue. Under these cir- 
cunis^aoccs the only order that I propose 
to rr=;.l.x hO'..' is that so far as the defen¬ 
dant i« coccerned, the mutual undertak- 
incv I'cin’ given, ti^at I have already 
mr-htionyd, this application is to stand 
over until the rc-jpening-] of the Court 
after the Xmas vacation. So far as the 
def-ruHlant’e mother is concerned, it a]i- 
pe.;rs 0 *-; the evidence that she is a l-i-lv 
•.v;-o oi.jicar.c in jiublic. The evidence that 
I have 1,'oiote i,.e on her behalf consiats of 
an 'davit of •Togendrauath B'.’.norjoe a 
ck'U: in trio employ of the defen'jy.nt's 
5oiici!.(;rj. He statoa 


■'ll) .r. tbc lady is ati old IIiDdu lady belonging 
to a high hnuily, and according to the practices 
prevailing in tbs cotmnunity a lady of her station 
in life does not appear in any Court of law, and 
tbp dnmtidaul aprrebends that unless a commis¬ 
si.'U i sued toj examiuo her it will not be pos¬ 
sible to have her ovidenco.” 


The evidenceon behalf of the plaintiff is 
contained in an affidavit of Sassoon Jacob 
Cohen, Manager of the estate of Mrs. 
.\zee/a Joseph Solomon Joseph deceased, 
which estate is represented by the plain, 
titfs in this suit. Ho.states in para. G that 
be is v.'oil acquainted with the lady and 
that she is not a pardanashin lady, on the 
other hand she is a cultured and educated 
lady of various accomplishments and 
freely appears in public and goes about 
in society and talks freely to Europeans 
and others face to face according to the 
manners and customs of European ladies. 
In para. 8 he states, that in October 191.5 
she came in an open carriage to their 
office at No. G, Bsntinck Street, and in 
para. 9 he states 

"that ia December 1916 sbo per^onallv called 
at tbo liouse of ?>fr. Satyendra Natb Seu. .inAt- 
tornev. in Indian Mir^r Street, and met Ibe 
deponent and ona of the plaiutifl^, and talked to 
them iu Mr. Sen’s presence.” 

Under these circumstances I have got 
to decide whether I shall compel the lady 
to appear in Court to give her evidence. 
She does not fall within the provisions of 
S. 1-33, Civil P. C., which counsel for the 
plaintiffs admits for tbo purposes of this 
application, extends as well to the wives 
of the persons named therein as to the 
persens themselves. Accordingly the only 


section which is applicable is S. 132, 
which provides that women, who accord¬ 
ing to the customs and manners of the 
country ought not to be compelled to ap¬ 
pear in public, shall be exempt from per- 
sonal appearance in Court. On behalf of 
the plaintiffs it is said that as the lady 
has taken advantage of such privileges as 
attach to the abandonment of the parda 
system, she is not now entitled to claim 
the privilege of exemption from appearing 
in the witnes.s-box which is provided by 
S 13% and it is suggestod that S. 132 ap- 
plies exclusively to pardanashin or quasi- 
pavdanashin ladies, and that it was 
designed for persuos who observe the 
perJa svatem. 

Oil behalf of the defendant it is 
said that altiioug'i she does appear in 
public to a considerable extent yet ac- 
cording to the custom and manners 
of the class and community to which she 
belongs she could not appear to give her 
evidence in the witness-box in Court. I 
do not think the lady, who, I cm satisfied 
on the evidence, has abandoned entirely 
the protection of the parda, and who,upon 
the evidence before me, I cannot see, has 
any intention of resuming it, ought to be 
compelled, having regard to the feelings 
of her class, to appear in the witness-box 
and I am not prepared to force her to do 
so, because I think, that the Indian point 
of view, which I think should be respected, 
would be that although the lady has 
abandoned the parda for the purposes to 
which I have aireadyreferred,it would be 
something in the nature of an outrage if I 
were to compel her, having regard to her 
social position, to appear in the ^ 7 ibne 99 • 
box to give evidence in C'ourt. Under 
these circumstances I think it would be 
unfortunate if I am forced, which I do 
not think I am, by blie words of the sec¬ 
tion to compel her to come to Court to 
give her evidence, as I think that S. 132, 
is wide enough to cover her case. I feel 
some considerable doubt whether, having 
regard to the position she has adopted, I 
ought not to make her pay the costs of’ 
the privilege wliich she claims. On the 
whole I tliink I ought not to do so, hav¬ 
ing regard to the terms of the seotionand 
the reasons which I have alreadj’ stated 
and which have induced me not to force 
her to come into the witness-box. The 
result will be that so far as she is con¬ 
cerned, I grant the commission asked 
for and the costs of this commission will 
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be coats in the cause. Mr. H. K. Mitra, 
Barrisber-at-Iaw, will be the Oommisioner. 
The commission to be returnable a month 
after the issue of the writ. 

v.B./r.K, Order accordingly. 


A. 1. R. 1918 Calcutta 113(1) 

Chitty and Smithek, JJ. 

Brojendra Nath Bakshi —Petitioner. 

V. 

Em 2 Jeror—Opposite Party. 

Oriminal Revn. No. 1107 of 1917, 
Decided on 8bh March 1918, from order 
of Sub. Divl, Officer, Goalando, ' 

^ Stamp Act (1899), S. 64—-Ta make person 
liable to prosecution proof of fraudulent in¬ 
tention is necessary. 

Mere noa-paymeat of a proper stamp duty 
does Dot make a person liable to prosecution 
under S. 64, unless it is proved that be bad an 
intention to defraud the Government of its stamp 
Mvenue. [p 113 C 1 ] 

Manmatha Nath Mukkerjee —for Peti¬ 
tioner. 

Orr—for the Crown. 

Judgment. —In this case we do not 
think that any prima facie case of an in¬ 
tention to defraud on the partof Brojendra 
Nath Bakshi has been made out which 
would justify his prosecution under S.64, 
Stamp Act. The fact that a sum of money 
had been advanced by hie father for the 
marriage expenses of the grantees of the 
kabuliyat was fully set out in the kabuli- 
yat. The only thing that was not set 
out was the precise amount advanced and 
the rate of interest which it was intended 
to carry. The petitioner should have 
been asked to specify those amounts in 
order that the stamp duty might bo as- 
eessed. Instead of giving him that chance 
the authorities at once proceeded against 
him under 8. 64. The stamp duty, so 
far as we can judge, would not have been 
more than Rs. 18 for the whole amount 
of principal and interest. Wo are not 
satisded that there was any intention on 
the part of the petitioner to defraud the 
Government of that trifling sum. The 
Rale is accordingly made absolute and 
the proceedings against the petitioner are 
•quashed. 

V.B./r.K, Rule made absolute. 
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A. I. R. 1918 Calcutta 113 (2) 

Fletcheu AND Shamsul IIuda, JJ. 

Abdul Majid and Defendants 

—Appellants. 

V. 

Khalil Ra/nzmau—Plaintiff—Respon¬ 
dent. 

Appeal No. 741 of 191G, Decided on 
3rd April 1918, against appellate decree 
of Sub Judge, Ist Court, Chittagong, D/- 
22nd January 1916. 

Mahomedan Law—Gift — Inadequacy of 
consideration does not affect deed in con¬ 
sideration of dower-debt. 

A release obtained by a Mabomedau husband 
regarding the payment of dower due to bia wife, 
is a sufTicient coDsidoration fora deed of conve¬ 
yance passed by the husoand in favour of the 
wife by which certain properties are handed over 
to bar. Inadequacy of the considorati dq does not 
affect such a deed. [PlllClj 

Dkirendralal Kastgir and Tarakeswar 
Nath Mitter —for Appellants. 

Charu Ghunder Sen —for Respondent. 

Judgment.— This is an appeal by de- 
fendants 2, 4 and 5 against the judgment 
and decree of the learned Subordinate 
Judge of Chittagong, dated 22ad January 
1916 modifying the decision of the Mun- 
sif of Hathazari. The suit was instituted 
by the plaintiff for possession on declara- 
tion of title, the plaintiff claiming an 
interest in the proi)erty .as one of the 
heirs of his deceased wife. It appears 
that the original owner of the property 
was one Ashad AH. He died leaving a 
widow, two daughters and a grandson by 
a predeceased son. One of these two 
daughters was the wife of the plaintiff. 
She survived her fatlier and the plaintiff 
claims through her. The defence raised 
was that Ashad Ali had given away the 
property by five kobalas, that is, deals 
of sale. The first Court found that the 
kobalas were gift up to tho extent of 
l/3rd. The lower appellate Court reduced 
the share to which the first Court found 
the plaintiff was entitled to 2^ annas of 
the whole. It is quite clear that the 
learned Judge of the lower appellate 
Court has no regard to the fact that the 
shares that the mother of the deceased 
wife of the plaintiff and the sister of the 
deceased wife of the plaintiff would take 
under the Mahomedan law could exceed 
unity and that, according to a rule laid 
down under the Mahomedan law, it was 
necessary to reduce the fractions that the 
parties would take. The learned Judge 
found that the plaintiff inherited from 
his wife i of l/3rd. That is not so. What 
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ne inherited from his wife was ith. and 
on that footing he will net 2 annas in- 
etead of 2" annas as decreed by the lower 
appellate Court. 

Then the next point raised was as 
regards one of the kobalas which was 
given by Ashad AH to his wife in satis¬ 
faction of her dower. It is not denied 
that there was a dower deed in favour of 
jAshad All s wife. Apparently something 
was due on that. Inadequacy of the con¬ 
sideration that was given does not seem 
to have afl'ected the matter. If. in fact, 
the husband obtained a release from 
payment of the dower money by banding 
over certain properties to the wife, then 
there was suflicient consideration for the 
deed. Tho other matter raised in the 
appeal is as to what have been called the 
Schs. 2 and 3 properties; that is, the 
properties rr.enticned in Schs. 2 and 3 of 
the plaint. The case setup bytheap. 
pcllant as regards this is this. Those 
properties were purchased by the son of 
Ashad Ali, who predeceased him, in exe¬ 
cution. It is said that the purchase was 


V. ICHAMOYEE |9|g 

(a) Landlord and Tenanl-Occupancy hold¬ 
ing—Custom of transferability of holding 
subject to payment of Nazar-To establish 
custom evidence must show that landlord 
must recognise transfer on tender of nazar. 

In order to establish a custom of transferability 
of an occupancy holding subject to the payment 
of a customary nazar, the evidence must abovr 
that the landlord is bound to recognize the trans¬ 
fer when nazar of the amount or at the rate de¬ 
termined by custom is tendered to him. 


(b) Landlord and Tenant—Occupancy hold¬ 
ing Custom as to transferability of holding 
on payment of nazar, leaving rate of nazsr 
indefinite, is void for uncertainty—Contract 

(1872). S. 29. 

.\n alleged custom of transferability ofan occu¬ 
pancy holding on payment of a nazar which 
lea,ve5 the amount or rate of the nazar indefinite is 
void for uncertainty, for no one knows what the 
tenant to pay by way of nazar and the land¬ 
lord can demand what he pleases and refuse his 
consent unless be is satisfied. fP 115 C 2) 

(c) Landlordand Tenant—Occupancy hold¬ 
ing Custom of transferability of holding on 
payment of nazar—Tranferee has no title 
until fixed nazar has been tendered. 

Where there is a custom of transferability of 
an occupancy holding on payment of a customary 
rate of nazar, which the landlord is bound to 
accept, the tran^-feree has no title under the 


Id the name of the son of Ashad Ali who 
predeceased him as the benamidar for his 
father. It is, therefore, contended that 
S. 66, Civil P. C., prevents the plaintiff 
from raising any claim to these lands. 
This matter was not a matter that was 


custom until he has paid or tendered nazar at 
that rate. LP115C2] 

Bipin Bchari Ghose Urukramdas 
Chakrabarty —for Appellant. 

BamChandra&ndMojvmdarGauranga 
Nath Ba7terjee—foT Respondents. 


gone into in the lower appellate Court, 
and it is impossible for us to tell what 
are the facts relating to this matter un. 
less it is gone into by the Courts below. 
We are not disposed to allow this matter 
to be re-opened at this stage. As regards 
this matter, the appeal w'ill be dismissed. 
In the result, the plaintiff will be held 
entitled to a 2 anna share of the pro¬ 
perties, except the properties comprised 
in the kobala to the widow of Ashad Ali 
which were given to her in lieu of her 
dower and also the properties in respect 
of which the plaintiff has obtained leave 
to withdraw the suit. We make no order 
as to the costs of this appeal. 

V.B./ R.K. Appeal distnissed. 
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Richardson and Walmsley, JJ. 

Mina Kumari Saheba —Plaintiff—Ap¬ 
pellant. 

V. 

Jehamoyee Chctvdhurani B.ndothers— 
Defendants—Respondents. 

Appeals Ncs. 2651, and 2884 to 2897 of 
1916, Decided on 13th March 1918. 


Judgment. — The appellant is the 
plaintiff in asuit brought to recover actual 
possession of an occupancy holding in the 
village of Basanta of which he is the pro¬ 
prietor. His case is that the bolding is 
non. transferable and that the defendants, 
who are in possession as purchasers from 
the original tenant, are mere trespassers. 
Of the defences raised we are now concer¬ 
ned only with the defence that occupancy 
holdings in the village are transferable by 
custom without the landlord's consent. 
The written statement saysnothingabout 
the payment of naj'ar, customary or other¬ 
wise. There is no plea that nazar has in 
fact been paid. Nor is there any reference 
to nazar in the issue framed upon this 
question. The issue is merely; "Are the 
disputed holdings transferable by local 
custom or usage?” At the trial however 
evidence relating to the payment of nazar 
has been given and both the Courts below 
have found in favour of a custom of trans¬ 
ferability involving in some way, which 
is not clearly defined, the payment of 
nazar. The question is whether the find¬ 
ing can be supported in law. 
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Dharani Kanta V. 


Th6 c&sd3 OQ the subject of custotoary 
nazar will be found collected in Mr. Sen’s 
work on the Bengal Tenancy Act (3rd 
Bdn. pp. 136, 137). The principle of the 
cases is clearly this, that in order to 
establish a a custom of transferability 
subject to the paymentof a customary na- 
zar the evidence must show that the land¬ 
lord is bound to recognize the transfer 
whoa nazar of the amount or at the rate 
determined by custom is tended to him. 
There is all the difference between a6xed 
nazar, which the landlord is obliged to 
accept whether he likes it or not, and a 
nazar which is bargained for and paid as 
the price of a consent which he may give 
or withhold as he pleases. A practice 
or coarse of business in a zamindary office 
according to which a transferee is recog¬ 
nized, provided that the amount of the 
nazar is satisfactory to the landlord, is 
not sufficient. Tried by this standard 
the finding of the learned Muosif is not a 
good finding of a custom. It is not enough 
to say 

“that there ate constant transfers and the trans¬ 
ferees pay nazar to the landlord to be tecogni- 

The two statements that *'oocupanoy 
jotes are transferable” and that “land¬ 
lords recognize such on payment of nazar’’ 
are, as they stand, inconsistent. The pay. 
ment of nazar without more is an indi¬ 
cation that the jotes are not transferable 
without the landlord’s consent, given on 
receipt of the nazar. The finding of the 
learned District Judge is more artificial, 
but as it rests on the same materials it 
ie perhaps not surprising to find that it 
i8.al8o open to objection. He holds 


“that a ouBtom or usage existed ia the plaiotlff; 
estate at Basanta by which occupancy holdinf 
ate transferred with the knowledge but wither 

recognize 

by the landlord upon payment of a nazar fixe 
by custom.” 

It may be presumed that the Jude 
means that the transfers are or must b 
recognized by the landlord. Apart, how 
ever, from any question of grammar, th 
substantial objeotion to the finding istha 

It does not state the amount of the ous 

tomary nazar. As to that there is n 
definite conclusion arrived at in the jndg 
ment. The Judge says that 
the landlords recognize all the traniferH r 
occupancy holdings, provided a Vied ni/a 
generally four annas io the rupee on the o! 
obsse of the property, is paid.” 

But though he adds that "the oaza 
varies in different estates” he does no 
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Amir Sheikh vaicutia ii'j 

determine the rate payable in Basanta 
Now obviously custom which loaves the 
amount or rate of nazar indefinite must 
be void for uncertainty. The position is 
no whit better than when the nazar is 
determined by agreement. No one knows 
what he has to pay and the landlord can 
demand what he pleases and refuse his' 
consent unless he is satisfied. Kurtbar, 
there is another vice in the judgment It 
13 not found that the defendants paid or 
tendered any nazar. As I have said the 
written statement contains no such plea, 
and even if it be assumed that there is a 
customary rate of nazar which the land- 
lord is obliged to accept, the defendant.-* 
have no title under the custom until they 
have paid or tendered nazar at that r ate' 
Maharaja Eadha Kishore Mauikya v’ 
SrtmuUy Ananda Pria (1), Sreemutty 
Sundan Ghose v. Raj Mohun Guho 
l^or these reasons the judgments 
and decrees of the Courts below should 
in my opinion, be set aside and a decree 
made ID favour of the plaintiff awarding 
her khas possession in accordance with 

the first prayer of the plaint with costs 

throughout. There will be a remand of 

the suit to the Court of first instance in 

order that the claim for mesne profits 
may be triad. This judgment governs the 

consolidated appeals other than anneaU 
Nos. 2892, 2893, 2894, 2895 sod ^90 
which fail on other grounds and are dis’ 
missed with costs. I may add that we 
allowed the parties ;.t their request time 
to settle the matter but they have 

found It possible to arrive at an a-rree 
ment. " 

■<» ^ecreen set aside. 

1. (190i}8 0 W N 235^ ' — 

2. (1901)8 CW N 214. 
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Teunon and Newbould, JJ. 

Dharani Kanta Lahiri Chaudhuri ^.nd 
others— 

V. 

Amir Sheikh and ot/iers—Respondents. 

Appeals Nos. 176. 436, 574. 90G to 914 
and 2403 to 2410 of 1913. Decided on 7th 
December 1917, against decrees of Spe. 
cial Judge, Mymensiogb 

in?A"*A Acl (1885), Ss. 105 and 

J** of SetHemen 

Of/icer-Order directing schedule to be pre 

pared—Liniitetion rune from dale on which 
schedule it signed by Officer. 

A Ssulomeot Officer, in an order on an appli- 

cation for Betllement of fair teniB ander S 105 
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arrived at certain findings and laid down certain 
ptiuci[]c3, in accordance with which fairrents 
were to be ascertained and entered in a schedule 
directed to be prepared by the order: 

Held-, that limitation for appeal against the 
dccis'ion or the Settlement Officer began to run 
from the date on which the schedule was signed 
by tile Settlement Officer, and not from the date 
on N^bicb the order was made, inasmuch as the 
schedule settling the rents was clearly a part of 
the decision and, in fact, read with the order, 
^Yas the decision. [P 116 C ?; P 117 0 1] 

Jogesh Chandra Boy, Bepin Behary 
Ghose for Bash Behary Ghose and Dwar. 
ka Nath Chakravarty, Sasanka Jiban 
Boy and Bamani Mohan Chatterjee —for 
Appellants. 

Charu Chandra Bhattacharjee, Naresh 
Chandra Sen Gupta, Mukunda Nath Boy 
and Madhub Gobinda Roy —for Respon¬ 
dents. 

Biraj Mohan Matumdar —for Dy. 
Eet>istrar. 

Judgment.—7 S.A.No. 176o/1913. 
In this case it appears that the landlord 
appellant made an application under 
S. 105, Ben. Ten. Act, for the settlement 
of fair rents in the case of each of a 
large number of tenants. The applies. 
tioD came on for bearing before the 
Settlement Officer and judgment was de¬ 
livered on 23rd August 1912. At the 
close of the judgment the Sebblement 
Officer says this; 

“It is now necessary to prepare ecbedules on 
the basis of the findings and in accordance with 
the directions given above for all the tenancies 
of those cases except the tenancies regarding 
which the claim was withdrawn. Office to pre¬ 
pare the schedules and to put them up. The 
schedules will show the fair rent settled." 

In.accordance with that order a sche¬ 
dule was prepared, approved and signed 
by the Settlement Officer on 14th Sep- 
tember 1912. Then followed the civil 
Court vacation. On the reopening day, 
12th November 1912, the plaintiff-land¬ 
lord presented an appeal against the fair 
rents setthd in the cases of 148 of the 
tenants whose tenancies were included 
in the schedule bo which reference has 
been made. The learned Special Judge 
dismissed that appeal on the ground that 
it was barred by limitation. It is not 
contested before us in this appeal that if 
time is to be taken as running from 23rd 
August 1912, the date of the judgment, 
the appeal to the District Judge was 
barred: but it is contended that in taking 
that date as the starting point and not 
14th September 1912, the date on which 
the schedules were prepared and signed, 


the learned Judge has fallen into error. 
On behalf of the respondents it is not 
suggested that if 14th September be taken 
the appeal to the District Judge is with- 
in time. Thus the one question for our 
determination is whether time should be 
taken as running from the 23rd August, 
the date of the judgment, or from the 
14th of September, the date of the sche¬ 
dule. 

The learned District Judge says that 
the 23rd August must be taken be¬ 
cause by S. 109-A of the Act the appeal 
lies not against a decree or a schedule 
but against a decision of the Revenue 
Officer and the schedule in his opinion 
forms no part of that decision. Now 
when wo turn to S. 105 we 6nd that 
what the Revenue Officer is required to 
do is to settle fair rent in respect of the 
land held by the tenant, that is to say, 
by each tenant. No doubt in bis judg¬ 
ment of 23rd August 1912 the Revenue 
Officer did arrive at certain hndings and 
did lay down certain principles in accor¬ 
dance with which fair rents were to be 
ascertained, but it is clear that until the 
fair rent to be thus calculated had been 
ascertained there was in fact no decision 
in the case of any one of the tenants and 
no settlement of the rent which he had 
to pay. The schedule settling the rents 
is clearly a part of the decision and in 
fact read with the judgment is the deci¬ 
sion. If any doubt can possibly remain 
on this point it would be removed by a 
reference to the statutory rules framed 
by the Bengal Government under the 
provisions of Ss. 39, 61, 134 and 189, 
Ben. Ten. Act. R. 63 of those rules to 
be found in part 3, which deals with the 
settlement of fair rents, says in its sub- 
R.C9): 

"It shall not be necessary for theRevenneOfficer 
to draw up a separate decree with regard lo fair 
rent settled but the entry in his decision or sche¬ 
dule attached thereto with regard to the fair reot 
settled shall be held to be a decree." 

That rule reproduces R. 62 (9), Oh. 6. 
of the Rules framed by the Government 
of Eastern Bengal and Assam under the 
provisions of the sections already refer¬ 
red to on 24th August 1909, which in 
the years 1912 to 1914 were in force in 
the District of Rlymensingh. When we 
next turn to Sch. 3, Ben. Ten. Act, 
Part 2, we find that for appeals to the 
Court of the District Judge or Special 
Judge the period of limitation is 30 days 
from the decree or order under the Act, 
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From this also it would appear that the 
schedule is in effect the decree. Whe¬ 
ther, however, the schedulebeor be nota 
decree, it is clear that without the sche¬ 
dule the decision remains incomplete and 
uncertain in the case of each tenant and 
the schedule is thus an essential part of 
the decision. For these reasons we sot 
aside the order of the Special Judge in 
this case and return the appeal to be pre¬ 
sented to him in order that it may be 
heard and disposed of on the merits in 
accordance with law. 

In S. A. Nos. 436, 574 and 2403 to 
2410 0/ 1913. 

The appeals are governed by the judg¬ 
ment just delivered in S. A. No. 176 of 
1913. The order of the Special Judge in 
each of those cases is set aside and the 
appeals returned to him in order that 
they may be heard and disposed of on 
the merits in accordance with law. 

In S. A. No. 906 to 914 of 1913. 

These appeals are also governed by the 
judgment just delivered in S. A. No. 176 
of 1913. True it is that the dates are 
somewhat different; but when due allow¬ 
ance is made for the time re.iui8ite for 
taking copies and for the days in which 
the Courts were closed, those appeals 
were well within time, taking time as 
running from the date on which the sche- 
'dules were prepared and signed. The 
order of the Special Judge in each of 
these oases is set aside and the appeals 
returned to him in order that they may 
be heard and determined on the merits. 
The applications connected with these 
Appeals Nos. 176, 436. 574, 2403 to 2410 
and 906 to 914 of 1913, are all rejected. 
Costs in all the above appeals will abide 
the result. Wa assess the hearing fee 
in each of the appeals valued at sums 
nob exceeding Rs. 200 at one gold mohur, 
and in each of the other appeals at two 
gold mohurs. 

V.h./r.k. Orders set aside. 
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Ghitty and Smither, JJ. 

^ Hadhatnohan Nai and others —Peti¬ 
tioners. 

v. 

Naimuddi Molla and ot^jera—Oppoaite 
Parties. 

Criminal Revn. No. 183 oll9l8,Decid. 
ed on 18th March 1918. 

Criminil P. C. (Sof 1898), S. 145 Clt ISl 
and 16)-M.gi.»,;ie h.. no juri.di^llln' |j 


deal with lands not subject-matter of dis* 
P**t® ~Order under Cl. (6) In favour of per¬ 
sons who are not parties but who are direc' 
led to come under Cl. (5) is not valid. 

lu a proceeding under S. 145 the ^fagi^trate 
has no jurisdiction to deal with land which is 
not in dispute between the parties and to declare 
the same to bo in the possession ot persons who 
are not parties to the proceedings. [P 118 C 1) 

In such a proceeding tho Magistrate exceeds 
his jurisdiction if ho makes an order under 
S. 146, Cl. (C), in favour of persons who are not 
parties to the proceeding and who have not filed 
any written statement or taken any part in the 
proceedings except to address the Cour:. through 
their pleader, and who wore directed by the 
Magistrate to come in for a limited purpose, viz. 
under S. 145, Cl. 5. [P 118 C 2] 

Norton, Manmatha Nath Mukerjee aud 
Probodh Chandra Chatterji — for Peti¬ 
tioners. 

Atulya Charan Bose, Satish Chajidra 
Chowdhury aud Bupendra Kumar Mitra 
—for Opposite Patties. 

Judgment. —This Rule was issued at 
the instance of some of the ffrst party to 
a proceeding under S. 145. Criminal P.G. 
The leader of this branch of the first 
party appears to be Baikuntba Chandra 
Roy. The Rule was issued on two gro¬ 
unds (1): that the Magisbrete bad no 
jurisdiction to declare plots I and J to be 
in possession of Sadar Ali’s tenants, they 
being no parties to the proceeding and 
having made no application to be made 
parties; and (2) that the Magistrate had 
no jurisdiction to declare plots E and F 
to be in the possession of Baser Pramanik 
and his tenants, those persons being par¬ 
ties to the proceedings only for the pur¬ 
pose of S. 145 (5), The proceedings were 
commenced on 1st September 1917 owing 
to a dispute between, and a likelihood of 
a breach of the peace by tbo present 
petitioners (part of the first party) and 
Naimuddi Molla, the second party. It 
appears from the order sheet that on 8th 
October 1917 two sets of persons, one 
claiming to be tenants of Naimuddi Molla 
and the other bo be tenants of one Bhola 
Molla. applied to be made parties. The 
order was: “They may proceed as under 
S. 145 (5), Criminal P. C.” Ic does not 
appear that these persons ever came in 
any capacity. On 17ch October 1917 Baser 
Pramanik ani others, who have been des- 
cribed as the third -party, put in a peti¬ 
tion claiming to be in possession of the 
disputed laud, denying any likelihood of 
a brach of the peace and applying to be 
added as tbe third party under S. 145 (5). 
They conolude; “The case can be decided 
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by aocepting writfen statements anS evi¬ 
dence from us." The order on that peti- 

L i ' ^■'' At the hear, 

mg the contest was entirely between the 

present petitioners and Vaimuddi Molla. 

Kanchan Mondal and other members of 

the 6rst party took no part in it. Baser 

Iramaoikandhis tenants (tbirJ party) 

hied no written statements, nor did they 

adduce any evidence, either in support of 

their alleged possession or under S. 145 

to;, to show that no dispute existed. The 

investigation 

found the houses and homesteads of the 
third party on plots E and F. Plots E. 

, 1 and J are all within the boundaries 
0 the disputed land, the subject of these 
proceedings. As regards I and J, which 

Sion of badar All s tenants, noorders have 

Magistrate has apparently released them 
rom attachment. As to these two plots 
the effect of his order seems to be to 

proceed. 

n»3. The petitioners cannot in any way 
he prejudiced, so far as these proceedings 

Magistrate's finl 
ing that these plots I and J are in the 
possession of persons who are not parties; 
at the sarne time the more correct mode 
uf exprossion would bo to say that he 

finds these plots not to be in the posses- 

Bion ofanyor either of the parties, and 
nat in these circumstanoes they should 
he excluded from the present proceedings. 

°° jurisdiction to deal 

•S T ^ i A L * were in dis- 

(Puto between the parties. The case as to 
L and I; is rather different, since with 
regard to them the Magistrate has passed 
an order under S. 145 (6) in favour of the 

vflli disputed that the 

Par¬ 
ties burh' others, as par- 

sr’F^rn appear to have done 

Te le?fch™« ® that 

he let them come m for a limited purnose 

namely under S. 145 f 5 ) Tf Zlo 

^DD 3 A.r tL • ' '* do 0 s not 

oUhat n» • tbemselvea oven 

1 u ‘“I' "0 p«t in 

Court ‘bo 

uoort hrough their pleader. Though 

ter. etatement and adduood do ovideooe 
m support of it. Wo are not prepared “ 
say that it was absolutely necessary for 
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fchem to do either of these things. Their 
object might ha gained by the admission 

adduced by another 
party. But in the circumstances of this 
particular case we are of opinion that 
they cannot be regarded as parties in 
whose favour an order could be passed 
under S. 145 (6), In this view of the case 
we must boJd that the Magistrate exceeded 
his jurisdiction in passing sneh an order. 
We make the Rule absolute and set aside' 
so much of the Magistrate’s order as finds 
the possession of plots E and F and I and 
J ID Baser Pramanik's tenants and Sadar 
All s tenants respectively, and also so 
much of bis order as declares the third 
party entitled to retain their possession 
until evicted indue course of law, and 
forbidding all disturbance of such posses¬ 
sion until eviction. The resolt will be 
that these four plots E. F,I and J.are ex. 
eluded from the purview of the present 
proceedings. 

v.b./r.k. Rule made absolute. 
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Teunon and Newbould, JJ. 

Alok Chand Paf-and ofAera—Plaintiffs 
—.Appellants. 

V. 

Jaluram Namasut and others—Deieu- 
dants—Respondents. 

Appeal No. 91 of 1917 and Rule No. 343 
of 1917, Decided on 21st January 1918, 
rom order of Dist. Judge, Sylhot, D/- 
12th December 1916. 

Tenant Procedure 

tyable holding cannot be «oId in execution 

of rent decree in district of Sylhet. 

of nfl ‘Tf governed by the proTtsioM 

oi Bengal Act 8 of 1869. whether the desree U a 

decree for the coebarer landlord'e share of rent 
or a decree for the whole rent dne on the hold¬ 
ing which is non-transfereble, the holding can- 
not be sold under the prorisione of S. -69crS. 64 
or oSjof the Act. jjg q 

Birendra Chandra Das~iot Appel¬ 
lants. 

Birendra Kumar Dey^for Respon¬ 
dents. 

Judgment. This appeal arises out of 
an application for execution of a rent de¬ 
cree by attachment and sale of the bold- 
log- In the Courts below the case was 
treated practically as one falling coder 
the provisions of the Beogil Tenancy Act. 
and the learned District Judge held that 
the holding not being transferable and 
the decree in his view being one not for 
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rent but (or money, neither the whole of 
the holding nor theS annas share therein, 
that is to say the share corresponding 
with the share of the executing decree- 
holder, could be sold. But the case comes 
from tne District of Sylbet and is there¬ 
fore governed by the provisions of Bengal 
Act 8 of 1869. 

Whether it is, as the District Judge 
supposed, a decree merely for the cosharer 
landlord’s share of the rent, or a decree 
for the whole rent due on the holding, it 
must be dealt with under the provisions 
of the Act which we have just cited. In 
the suit brought by the cosharer landlord 
to which all his cosharers, it appears 
where parties, there was no prayer and 
therefore no order for ejectment. The 
holding is admittedly not transferable 
and it would therefore seem that it can¬ 
not be sold under the provisions of either 
S. 59 or S. 64 of the Act. S. 65 of the 
Act requires that in the first instance 
execution should be taken out against the 
person or moveable property of the 
debtor and thereafter against his immo- 
veabls property, if any. If satisfaction 
cannot be obtained in the manner indi¬ 
cated in S. 65 the unexecuted decree may, 
it appears become the basis of a suit for 
ejectment under the provisions of S. 52. 
Whatever may be the proper course open 
to the decree-holder landlord it is clear 
that he cannot' in the present proceeding 
at least obtain satiefaolrion of his decree 
by attachment and sale of this non- 
transferable holding. For these reasons 
we dismiss this appeal with costs. We 
assess the hearing fee at one gold mohur. 

The conneoted.Rule, 343 of 1917, is dis¬ 
charged. We make no order as to costs in 
the rule. 

v.b./r.k. Appeal dismissed. 

i 
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Richardson and Beachcroft, JJ. 

Brindaban Chandra Das, In the matter 

of 

Criminal Ref. No. 6 of 1917, Decided 
on 2nd January 1918. 

Legal Practilieneri Aet (1879), S. 14— 
Rulet relating to acceptance of Vakalat- 
namai and Mukhtearnanai miiit be tcru* 
pulouiiy and punctiliouily observed. 

The rules tsUting to tbe acceptance of Vaka- 
Utnamasand Mukhtearoamas must he ecru- 
puloQsly and pUDOtlliously observed. Id a suit 
In which one J was a pro forma defendant a 
Mokhteai received a Mukbtearnama purporting 
to have been signed by J from an agent of the 
* plaiatlS who bad no authority from / to deli¬ 
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ver the Mukhtsaruamato the 'Mukhtear, and eo ■ 
dorsed upon it a slateioont that he had received 
it from another person. The Mukhtoar was not 
inlluenced by any dishonest or corrupt motive, 
and after having accoptoi and filed the Miikh- 
tearnama put himseif in communication with 
J and on being told by tbo latter that ho had 
given no instruction to ifil^ a Mnkhtearnama, 
and that he knew nothing about the the suit, 
placed thematter before the Court: 

Held: that the conduct of the Mukhtear called 
for something more than a censure as gentle- 
mon of his profession should .set a high stan¬ 
dard of honour and iutcgrily to tbo people about 
them. Tne Mukhtoar wa'« suspended from pra¬ 
ctising for a period of three mou ths. [ P 120 C 1 ] 

Ram Charan fitter —for the Crown. 

Judgment.—This is a reference under 
S. 14, Legil Practitioners Act, received 
from the District Judge of Noakhali. The 
reference concerns a Mukhtear, named 
Brindaban Chandra Das, who has un¬ 
doubtedly been guilty of unprofessional 
conduct in connexion with the receipt of 
a Mukhtearnama from an unauthorized 
party. It has been repeatedly laid down 
by this Court that the rules relating ts 
the acceptance of Vakalatnamas and 
Mukhtearnamas must be scrupulously 
and punctiliously observed. In this case 
it appears that there was a suit in which 
there was a plaintiff and a pro forma de¬ 
fendant named Jaladbar Das. It was a 
suit on a mortgage and the plaintiff al¬ 
leged that Jaladhar Dis was his servant 
and that his name hai been used in the 
mortgage transaction as that of a benami- 
dar. The Mukhtear received a Mukh- 
tearnama purporting to have been signed' 
by Jaladhar Das from a Karamaohary or 
agent of the plaintiff who had no autho¬ 
rity from Jaladhar Das to deliver the 
Mukhtearnama to the Mukhtear. Not 
only did the Mukhtear receive tlieMukh- 
tearnama in this irregular way, bub he 
endorsed upon it a statement that he had 
received it from another person named 
Kali Mohan from whom he had not re¬ 
ceived it. Such a breach of the rulew 
calls for something more than a mei^ 
censure. It is perfectly true that no 
dishonest or corrupt motive is attributea 
to the.Mukbtear. It appears that after 
having accepted and filed the Mukhtear- 
nama, it occurred to him that he ongbt 
to make further enquiry and be pat him- 
eelf in communication with Jaladhar Das 
and was told by the latter that he bad 
given no instruction to file a Mukhtear- 
nama and that he knew Dothing about 
the suit. Having obtained that informa¬ 
tion from Jaladhar Das the Mukhtear 
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liO take the course which was at that 
time the proper course aod placed the 
matter teforo tlio Court. We oaunot.how. 
ever pass over this matter with a mere 
censure. W'hat strikes us as particularly 
serious misconduct on the part of the 
Mukhtear. is that he endorsed on the back 
'of the Mukbtearnama the false state- 
imenb to which we have referred. It is 
jmost important that learned and profes- 
jsional gentlemen should set a high stan¬ 
dard of honour and integrity to the peo¬ 
ple about them. On the other hand, we 
are not disposed in the circumstances to 
inflict a severe punishment. We think 
that it will meet the case if, following 
the recommendation on the District 
Judge, we suspend the Mukhtear (Babu 
jBrindaban Chandra Das) from practising 
'for a period of three months. 

v.B./r.k. Order accordingly. 
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Chitty and Smither, JJ. 

Prem Chand Gorai —Petitioner. 

V. 

Sonatan Saha—Opposite Party. 

Civil Revn. No. 11 of 1918, Decided 
on 11th March 1918. 

Criminal P. C. (1898), S. 195'~Sanction 
for prosecution granted by successor of 
Judge who beard case after long delay held 
unjustified — Order for sanction waa set 
aside. 

Od tbd application of tbe defendant in act 
Small Cause Court suit, (be euccessor-in-offioe of 
tbe Judge, who bad decreed tbe suit, granted, 
after an iiiordinate delay, sanction for the pro* 
secutioD of tbe plaintiff for perjury in respect of 
a false statensent in his deposition. This sanc¬ 
tion was alSrmed on appeal to tbe District 
Judge : 

ile/rf : that as tbe Court record of the deposi¬ 
tion was not read over to the plaintiS and he 
was not cross-examined on tbe statement, and 
as tbe sanction was granted after a long delay 
by a Judge who did not try tbe case, tbe sanc¬ 
tion should be revoked, especially as this sanc¬ 
tion, If not revoked, would be used by tbe defen¬ 
dant in terrorem both as regards execution 
under tbe decree passed against him and as 
regards the suit which be bad brought for setting 
aside that decree and which was pending. 

[P'l21 C 1] 

Per Smithcr, /.-'When a person wants to 
prosecute criminally, he must not be dilatory. 

[Pl2l’Cll 

B. G. Mitter and Jilonmatha Nath 
Mukherjee—for Petitioner. 

Norton and Taradas Chatterjee—lor 
Opposite Party. 

J- On 18th December 1916 
the petitioner, Prem Chand Gorai, filed a 
imt in the Small Cause Court at Midna- 
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pore against Sonatan Shaba alias Sonaulla 
Saha to recover a sum of Rs. 497 for the 
price of goods sold and money advanced on 
an account between the parties. The 
suit was heard by the Subordinate Judge, 
Babu S. C. Chakravarti. From the re¬ 
cord it appears that the plaintiff stated in 
examination-in ebief that be paid an in¬ 
come tax of Rs. 250. The Subordi- 
nate Judge in his judgment remarked 
that it wae unlikely that the plaintiff as ' 
a Mahajan of standing would prefer a 
false claim for so small an amount as 
Rs. 497. There is nothing to indicate 
that this remark had a direct reference 
to the statement-of the plaintiff regard, 
ing income tax, though of course that 
may have been the case. Tbe Subordi¬ 
nate Judge passed a decree in favour of 
tbe plaintiff on 28fch March 1917. On 
30th March 1917 the plaintiff decree- 
holder applied for execution, bat the 
judgment-debtor’s property was not at¬ 
tached and that execution case was dis¬ 
missed in default of the decree-holder 
taking further action. Babu S. G. Gha- 
kravarti was then transferred, and on 
15th May 1917 the defendant applied to 
his successor, Babu H. K. Bose, for sanc¬ 
tion to prosecute the plaintiff for perjury 
for stating that he paid an income tax of 
Rs. 250 whereas in fact he paid nothing 
at all. It is conceded that at the time 
in question the pjaintiff was paying no 
income tax. Th’e plaintiff, in reply, 
stated that bis answer must have been in¬ 
correctly recorded and that what he said 
or intended to say was that his income 
was Rs. 250 a month and not that he paid 
an income tax on that amount. The pro¬ 
ceedings being in a Small Cause Court 
the deposition of the witness was not 
read over to him, nor was he at all cross- 
examined in regard to this answer or hie 
credit generally. The question of sane- 
tiou was before the Subordinate Judge, 
Babu H. K. Bose, for close upon 7 months 
when on 11th December 1917, after this 
inordinate delay, sanction was granted. 

An application to the District Judge to 
revoke it was rejected and the petitioner 
has now applied to us to exercise our 
revisional powers and set it aside. 

For several reasons I think that tbe 
Rule should be made absolute. In tbe 
first place, I think that there is reason 
to doubt whether the statement was 
paade as recorded. The only evidence of 
its having been so made that oould be at 
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all relied upon is the Court record. It 
is obvious that oral statements of the 
opposite party such as appear in the 
affidavit now filed before us are of little 
value. The acouraoy of the Court record 
is open to this comment that the deposi¬ 
tion was not read over to the-witness 
(it is true that the law does not require 
it), and that the statement did not attract 
the attention of the cross-examining 
pleader, and so the plaintiff had no op¬ 
portunity of correcting it, if it was 
inaccurate. Secondly, it was not the 
trying Judge who thought that the plain¬ 
tiff should be prosecuted. The matter 
was brought before his successor by the 
defendant, the unsuccessful party in the 
suit, and Babu H. K. Bose, after allowing 
the matter to drag on for nearly 7 
months, has granted the sanction because 
the statement is false, without any con- 
sideration of the surrounding circum¬ 
stances, which indeed he was not in a 
position to Judge. Thirdly, we find that 
in July 1917, the defendant filed a suit 
to set aside this decree. It appears to 
me obvious that this sanction, if granted, 
will be used by the defendant in terrorem 
both as regards execution under the exist¬ 
ing decree, and as regards the suit now 
pending. This appears to me to be a 
case in which the personal element bulks 
largely, and I do not think that the 
Courts should assist the defendant by 
putting this weapon into his hands. In 
any view of the case I think that crimi- 
nal proceedings should not be allowed to 
commence until the decision of the defen¬ 
dant’s suit. But I think that the in¬ 
terests of justice do not require the pro¬ 
secution of the petitioner at all and I 
would, therefore, make the Rule absolute 
and revoke the sanction. 

Smithcr, J. — I think we should, at 
this stage, rely upon the presumption 
that the record is correct; but as it is 
now about a year since the evidence was 
given, and as I find, on examining the 
record, that the applicant for sanction 
was himself responsible for much of the 
delay that occurred before sanction was 
granted, I agree in the order passed. 
When a person wants to prosecute cri- 
minally he must not be dilatory. 

v,b./r.k» Hule made aboslute. 
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Richardson and Beaciicroft, J J. 

Probodh Chandra Milra —Plaintiff— 
Appellant. 

V. 

Indra Chandra Chaule —Defendant— 
Respondent. 

Appeal No. 3185 of 1915, Decided on 
31st January 1918, from appellate de¬ 
cree of Sub Judge Ilocgbly, D./-llth 
September 1915. 

Landlord and tenant— Consent decree 
limiting remedy of landlord to eject tenant 
in cate of refusal to cultivate— Landlord can 
still sue for arrears of rent. 

According to the tfrms of a coneent decree, in 
the event of the defendant-tenant refusing to 
cultivate the land, and to render the plaintiff 
landlord hisshareof the produce,the onl}'remedy 
which the plaintiff would have was to eject the 
defendant: 

Held', that the clause relating to ejectment 
was in the nature of a clause for re-entry and 
had not the effect of depriving the landlord of 
his ordinary right to sue for the arrears of rent 
due by the tenant. [P I2l C 1] 

Shih Chandra Palit—ioT Appellant. 

Pupendra Kumar Mittei —for Res¬ 
pondent. 

FACTS material bo the report as 
found by the Subordinate Judge in appeal 
wereas follows: 

As to the appeal I think it should 
succeed. The auction-purchase by the 
admitted superior landlords took place 
on 14th August 1911, as Ex. F, the sale- 
certificate, shows. The rent decree in 
execution whereof that sale took place 
was obtained in Rent Suit No. 496 of 
1907. The rent decree?, FiXs. 0 and 7, in 
which the present plaintiff was implead- 
ed as a defendant, were obtained for fhe 
arrears of rents due for tlie years 1014 
to 1917. It is easy to see therefore that 
the rent suit, No. 496 of 1907, was for a 
period prior to that of suits in which the 
decree Exs. 6 and 7 were passed. I 
therefore cannot agree with the le.arned 
Munsif that the decrees, Exs. 6 and 7,go 
to show that after their aforesaid pur- 
chase the superior landlords did not take 
actual possession, inasmuch as the decree, 
Ex. 6, was passed on first August 19U 
and the decree Ex. 7 was passed on 28th 
August 1911, while the aforesaid purchase 
of the landlords was confirmed on 18bh 
September 1911. Now in bis objection 
under E. 100, 0. 21, Civil V. C., as per 
Ex. A, the plaintiff admitted his dispos- 
session on the landlords’ taking posses¬ 
sion in pursuance of their purchase as per 
sale-certificate Ex. F. This clearly took 
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placo suhsequenb to the pasaiog of the 
rent decrees Exs. 6 and 7 aforesaid. The 
learned Munsif observed that although 
the plaintiff alleged dispossession still 
the Court hal found that there was no 
dispossession. I do not think that on 
the lace of the plaintiff’s admission as 
per Ex. viz. bis objection under 
R. 100. 0. 21. Civil P. C.. that ffnding 
of the Court should be acted upon. In 
reality the superior lanllords took for¬ 
mal possession after their purchase and 
subsequently exercised their right by- 
letting out the lands to another person 
no matter if that person happened to be 
a brother of the present defendant. This 
man is separate in mess from the defen¬ 
dant and was proved to have been in 
posssession of the lands during the dis- 
puted period by virtue of his lease from 
the superior landlords. This was tan. 
tamount to the plaintiff's ouster, and be¬ 
ing out of possession the plaintiff was 
not at all competent to recover the bhag 
crops for the year in suit. The decree 
of the Court below should, therefore, be 
set aside and the plaintiff's suit should 
be dismissed.” 


Richardson, J.— On the facts as found 
by the learned Subordinate .Judge in the 
Court of appeal below it does not appear 
that the defendant respondent was evict- 
ed from the land which he held under 
the plaintiff by title paramount. The 
Subordinate Judge seems to be in error 
in holding th<at the rent claimed by the 
plaintiff is not due and payable by the 
defendant. We have been referred to a 
consent decree. It is argued that accord¬ 
ing to the terms of that decree in the 
event of the defendant refusing tc culti- 
vate the land and to render the plaintiff 
his share of the produce, the only remedy 
which the plaintiff has is to eject the de- 
Ifendant. As I understand the decree, 
^owever, the clause relating to ejectment 
jis in the nature of a clause for re-entry 
|and the document has not the effect of 
idepriving the plaintiff as landlord of his 
rdinary right as such to sue for the 
rrears of rent due by the tenant. In 
this view the appeal should be allowed 
the judgment and decree of the lower 
appellate Court set aside and the decree 
of the trial Court restored with costs 
throughout. 

Beachcroft, J.-I agree. 

Appeal allowed. 
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Richardson and Walmsley, JJ. 

Darpanarain Sarkar and others — 
Plaintiffs—Appellants. 

V. 

Girish Chandra Das and others — De» 
fendants—Respondents. 

Appeal No. 752 of 1916, Decided oa 
20th Maach 1918. against appellate decree 
of Dist. Judge, Rangpur, D,'- 8th Decern- 
ber 1915. 

Civil P. C. (1908), S. 100—Finding at 
status of tenant is one of fact and cannot be 
challenged—Mistake as to area of tenant/ is 
not error of law. 

A finding as to the status o! a tenant arrlred 
at by the Court of Erst appeal is a finding of fact, 
with which the High Court in second appeal ought 
not to interfere except on the ground of some 
clear mistake of law, (P 122 C 2} 

A mistake as to the area of the tenanc/ oen 
hardly be described aa a mistake of law, erea 
where the findiDg regarding the status of the 
tenant is based to some extent upon the ir.istake 
as to the area. [P 123 C 1,2] 

Surendra Chandra Sen and Hemen. 
dra Chandra Sen —for Appellants. 

Atul Chandra Gupta—lor Respondents. 

Judgment. —This appeal arises oat of 
a suit for arrears of rent. The sole ques¬ 
tion which arises is whether the plaintiffs 
are tennre.holder3*or raiyats. The plain¬ 
tiffs claim to be raiyats and the impor¬ 
tant point is this: thdt if they are raiyats 
and the defendants are under-raiyats then 
the plaintiffs are entitled under the pro¬ 
visions of S. C6, Ben. Ten. Act, toadecree 
for ejectment subject to the provisions of 
the section in addition to a decree for 
arrears of rent. The case for the defen¬ 
dants is that the plaintiffs are tennre- 
holders. Both the Courts below have 
found that theplaintiffsarein fact tenure- 
holders, and this is a finding with whieb.j 
in second appeal, we ought not to interfere 
except on the groand of some clear misbaM 
on apoint of law. The trial Court, having 
first found that the plaintiffs were tenure- 
holders, dismissed the suit on the footing 
that the land in respect of which the rent 
is claimed was not the subject of a sepa¬ 
rate tenancy but formed part of a larger 
area, all included in one tenancy, and that 
the plaintiffs were nob entitled to split 

up thereat. Uponthatquesbion,however, 

the learned District Judge in the lower 
appellate Court has taken a different view.* 

He has found that there are two tenancies 

held by the defendants under the plain¬ 
tiffs: one at a rent of Rs. 65-14.0, that is the 
tenancy bo which the present suit relates; 
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and the other at a rent of Rs. 70.2.0, 
that these two tenancies have not been 
consolidated and that the plaintiffs are 
entitled to sue for rent in respect of the 
tenancy in suit as a separate holding. 
His finding on the question whether the 
plaintiffs are tenure-holders is in these 
words: 

"The facts and circumstances of the case ace, 
in my opinion, quite clear to show that the status 
of the plaintiffs is that of a tenure-holder. To 
begin with there, is the presumption that they 
are tenure-holders, the area of their jote being 
more than 100 bighas. The only two documents 
which have been filed to rebut this presumption 
are Ex. 4 and Ex. 2—a kobala and a kabuliyat. 
These documents are of the years 1276 and 1274 
B. S. respectively, long before the Ben. Ten. Act 
came into fo-o' and of a time when the word 
raiyat” was v- ry loosely used in documents. On 
the other hand the plaintiffs in a'rent suit brought 
by them in the year 1902 described themselves as 
tenure-holders: vide Ex. E. Plaintiff adduced 
some oral evidence also to show that Asbmatulla, 
the original holder of the jama, himself culti¬ 
vated the lands. But this evidence comes from 
a witness who deposed to facts which according 
to him bad taken place when he was a mere boy. 
I hold therefore that the presumption that the 
plaintiffs are tenure-holders and not occupancy 
raiyats has not besn rebutted and my finding 
therefore Is that they are tenure-holders." 

The first contontion of the learned 
pleader for the appellants is that the 
presumption to which the District Judge 
refers does not apply because the area of 
the holding is not in fact more than 100 
bighas. It appears that the District Judge, 
in stating the area to be more than 100 
bighas, had in mind tlie plaint Ex. E by 
which the plaintiffs claimed rent from 
the defendants for ac area of 136 bighas. 
Ik is said that that statement referred 
to the area of the two tenancies taken 
together. If so, that point ought to have 
been threshed out in the lower appellate 
Court, which is the final Court of fact. 
A mistake as to the area can hardly be 
described as a mistake of law. Moreover 
if the plaint referred to the total area of 
the two tenancies that obviously bore on 
the other question whether or not the 
two tenancies have been consolidated. 
Again, the learned District Judgedoes not 
proceed entirely on the basis of the area 
of the holding. He refers to the des- 
oription which the plaintiffs themselves 
applied to it in the plaint referred to, and 
It cannot be said that there was no evi- 
denoe on the record to support the con- 
elusion arrived at. The learned pleader 
has invited Mr attention tothetwodoou 
ments of 1274 and 1275 which the learned 


District Judge mentions. The defendants 
were not parties to those documents. 

They are merely evidence in the case 
which tlie Judge has considered; whether 
he has weiglied them rightly or wrongly, 
he was entitled to form bis own opinion. 
It may be that the plaintiffs are in posses¬ 
sion of two holdings each of which com¬ 
prises an area of less than 100 bighas. 
There is no doubt, however, that the area 
of the two lioldings takentogetlier is more 
than lOO bighas. The kabuliyat executed 
by the predecessor of the defendants is 
dated 29th Cbaitra 1297. Thereisnothing 
in that document conclusive to show that 
the defendants are under-raiyats and not 
raiyats. In fact the use of the word 
ohukani” ratbersupportstheview which 
has been taken in the Court below. The 
effect of the word has not been discussed 
by the District Judge and it is not desir¬ 
able that we should attempt in this case 
to define its meaning. But we may refer 
to the decision of this Court in the case of 
Jogendra Nath Goswami v. Chandra 
Kumar Mazumdar (l). In all the circura- 
stances l am not satisfied that we should 
be justified in disturbingthedeeree which 
has been made in the Court below. In my 
opinion this appeal should he dismissed 
with costs. 

Walmsley, J.— I agree. 

V. R./h .K. _ Appeal dismiased. 
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Sanderson, 0. J. and Beaciicropt, J. 
Narendra Nath Jlifra —Petitioner. 

V. 

E. Studd —Opposite Party. 

Criminal Revn. No. 226 ol 1918, Decided 
on 29th May 1918, against order of Chief 
Presy. Magistrate, Calcutta. 

Criminal P. C. (1898), S. 517—Debenture! 
stolen and pledged —Magittrate cannot res¬ 
tore them to owner—Rights of owner and 
pledgee must be determined by.civil suit. 

Three debeolures, the property of.S, were 
stolen and were sold by the thief to P, who 
pledged them to N. In a prosecution of F under 
S. 411,1. P. C., which ended in his acquittal, If 
baviog been called upon to produce the deben¬ 
tures made them over to the Magistrate. Sub¬ 
sequently on the application of N for the return 
of the debentures, the Magistrate ordered that 
they should be made over to S : 

Held ; (1) that the Magistrate should not have 
made the order, as they were questions betweeu 
N and 5 as to which of them was the rightful 
owner which could only be determiued in a civil 
suit; (2) that in order to prevent the possibility 
of N’s dealing with the debentures until the 
decision of the civil Court N should be directed 
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to deposit them with an officer of the Court for 
three mouths, withia which 5 must be directed 
.0 bi'iug a civil suit to determiDe the ownership 
. f Che debentures. [P 124C 2; P 125 C 1] 

Manmatha Nath Mookerjee o-nd Panna 
Lai Chattcrjee—lov Petitioner. 

James and G. B. McNair —for Op. 
posite Party. 

Sanderson, C. J. — This is a rule 
which was obtained by Narendra Nath 
Mitter calling upon the Chief Presidency 
Magistrate and the opposite party to 
show causa why the order of the Chief 
Presidency Magistratedated 23rd January 
1918 (directing that the three debentures 
referred to therein should be returned 
to the opposite party) should not be 
to set aside or why such further order 
should not be made as to this Court might 
seem fit. 

It appears from the judgment, which 
was delivered by the learned Magistrate 
on 13th August 1917, that certain deben¬ 
tures were stolen from the office of Messrs. 
Thomson and Co. in April or May 1916; 
that the police were informed of this matter 
and the loss of the notes was advertised 
in the papers. It also appears that on 
23rd Janel916oneNageDdraNath Ghose, 

who has been since convicted of being 
unlawfully in possession of a large num¬ 
ber of these debentures, sold three of 
them, which are the debentures now in 
question to one Fani Bhusan Manna for 
the sum of Rs. 2.550 and it was alleged 
that Nagendra Nath Ghose gave to Nani 
Bhusan Manna a receipt for the money 
paid in respect of this transaction. It 
was further alleged that on the 30bh June 
Fani Bhusan Manna pledged one of the 
debentures, namely No. 1859, with Mr. 
Narendra Nath Mitter, the petitioner in 
this case, for Rs. 650 and, on 12th July 
Nani Bhusan Manna pledged the two 
other debentures, namely Noa. 1851 and 
1856, with Mr. Mitter. A prosecution 
was instituted against Fani Bhusan 
Manna under S. 411,1. P. C.,for being 
in possession of the three debentures 
knowing or having reason to believe that 
they were stolen property. The learned 
Magistrate in that case gave his judgment 
on 13th August 1917 and he acquitted 
Nani Bhusan Manna. In the course of 
that proceeding Mr. Mitter was called 
upon to produce the three debentures in 
question and, during the course of his 
judgment, the learned Magistrate said 
these debenturs are payable to bearer 
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and are negotiable by delivery. ” H 
then says, the evidence does not, in my 
opinion, bring home guilty knowledge to 
the accused” (who was Fani Bhusan 
Manna) and therefore he was acquitted. 
On 23rd January 1918 the learned Magis. 
trate made an order upon an application 
which bad been made on 5th August 1917 
by Mr. Mitter, that these debentures 
which were in the custody of the Court 
should be returned to the petitioner Mr. 
Mitter, from whom they were taken. 
The order which the learned Magistrate 
made was as follows : 

" It appears that the debentures in this appll* 
cation were either stolen or misappropriated from 
the complainant Studd from bis office at Mission 
Row. They were sometime afterwards pledged 
to the petitioner by one Fani Bhusan Manna 
who undoubtedly bad no right to them, lam 
therefore of opinion that the petitioner has no 
mote right to them than bis vendor. I therefore 
direct that they be made over to the complainant 
Studd to whom they belong ” 

and it is in respect of this order that the 
rule to which I havereferred was granted, 

I desire to make it plain that we express 
no opinion as to the rights of Mr. Mitter 
or of Mr. Studd in respect of those three 
debentures. The only question we have 
to deoide is as to whether the learned 
Magistrate was right in ordering on 23rd 
Janury 1918 that the three debentures 
should be handed over to Mr. Studd. Id| 
our opinion that order should not have 
been made. The facts set out in thei 
judgment of the learned Magistrate do 
show that there are questions between 
these parties, as to which of them, Mr. 
Mitter or Mr. Studd, is the rightful 
owner of these debentures. Both the 
learned counsel and the loirned vakil 
who appeared before us to-day have said 
that in their opinion a civil suit must be 
brought to determine that question ; and 
we are of opinion that a civil suit is the 
proper procedure to determine such a 
question ; and, that being so, we do not' 
think, having regard to the facts of this 
case, that the Magistrate ought to have 
in ter/erod with the possession of the 
debentures and we think he should not 
have ordered them to be handed over to 
Mr. Studd. In our judgment therefore 
the order should be set aside and the rule 
made absolute. But we think that pre¬ 
cautions should be taken to see Chat Mr. 
Mitter does not deal with these deben¬ 
tures until the rights of the parties have 
been determined; and Mr. Mukerjee wh q 
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appeared for him hae told us that he has 
no objeotion to the order which we now 
’propose to make, and which is, that the 
•jthree debentures should be deposited 
jwith the Registrar of the Original Side, 
^and that they should remain with him 
'for the space of three months, so that if 
Mr. Studd is advised to bring a suit for 
the recovery of these debentures ho will 
be able so to do. If such suit is not in¬ 
stituted within three months from to-day 
then the Registrar is to hand over tbo 
three debentures'to Mr. Narendra Nath 
Mitter, and if the suit is brought the 
debentures will be subject to any order 
which the Judge on the Original Side 
may think fit to make on the application 
of the parties. 

We therefore give a direction to the 
Chief Presidency Magistrate in accord¬ 
ance with our judgment bo have the de- 
bentures deposited with the Registrar of 
the Original Side of this Court. 

v.B./r.k. Buie made absolute. 
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Holmwood and Teunon, JJ, 

Dwariki Nath Dey Chowdhury —De¬ 
cree.holder—Appellant. 

V. 

Sailaja Kanta Mallick —Judgment- 
debtor—Respondent. 

Civil Ref. No. 11 of 1915, and Rule 
Nisi No. 104 of 1916, Decided on 3rd 
March 191G. made by Addl. Muosif. 
Ranaghat, in Rent Ex. Case No. 91 of 
1915. 

Court-fecB Act (1870), Sch. 2, Art. 6— 
Arl, 6 docs not appjy to security bonds for 
otoy or oxocution and they require itamp 
under Stamp Act (1899), Art. IS. 

Security bonde taken cd bq order for stay of 
execution are not bonds made by order of the 
Court within the meaning of Sch. 2, Art. 6, 
Court-fees Act, and, therefore, the Court-fees 
Act, does not apply to them. They are bonds 
which enure to the benefit of the Secretary of 
8tat6 or of tbo parties in the oaso, and must be 
stamped In accordance with the Stamp Act, and 
cannot be written on plain paper bearing only 
a court-fee of eight annas. [P 125 C 2] 

Bam Oharan Miira —for the Govern¬ 
ment. 

Holmwood, J.— This is a reference 
made by the learned Munsif, Additional 
Court of Ranaghat, with regard to oer- 
tain questions arising upon an execution 
which has been stayed by the District 
Judge of Nadia on the jodgmenb-debtor 
fornishing sufficient security to the satis¬ 
faction of the lower Court, and we are 
asked to deoide what duty is payable on 
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such bonds. It is suggested by the 
learned Munsif that no dub\' is pavahlo 
under the Stamp Act, and that the court- 
feo of eight annas is sufficient. Dut it! 
is obvious that these bonds enuring! 
bo the benefit of the Secretary of State! 
or of the parties in tho case iiuisb he' 
stamped in aocoidacco with tbo Stamp 
Act. They are not made by order of the' 
Court within tho meaning of Sch. 2, 
Art. 6, Courb-fees Act, and that Act; 
does not appear to apply. They are 
bonds taken on an order for stay of exe¬ 
cution and the parties can furnish them 
or not as they please. If they do fur¬ 
nish them the stay of execution becomes 
a matter of indulgence: and the bonds 
must be stamped according to law, The 
answer to the first question, therefore, 
is that stamp duty is necessary, not 
necessarily according to Art. 15, Scb. 1, 
Stamp Act, but to any Article of the 
Stamp Act, which may apply to the 
particular bond in question; and the 
answer to the second question is that 
such bonds cannot be written on plain 
paper bearing only court-fee of eight 
annas; and the answer to the third 
question is the same as the first, namely, 
that it depends upon what duty is levi¬ 
able under the provisions of the Stamp 
Act. 

Teunon, J.— I agree. 

v.B./r.k, Reference answered. 
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ClIITTY AND SmITHER, ,TJ. 
Chandra Kumar Boy Chowdhury 
of/icrs—Defendants—Appellants. 

v. 

Aswini Kumar Das and oi/ters—Res¬ 
pondents. 

Appeal No. 2908 of 1915, Decided on 
i4th March 1918, from appellate decree 
of Offg. Addl. Sub-Judge, Baokerganj, 
D/- 16bh August 1915. 

(a) Decree — Condition imposed upon 
mode of execution is not valid. 

A Court decreeing a suit for arrears of rent 
has no right to impose a coodilioo as to the 
mode of execution of the decree by making the 
decree executable only against the defaulting 
Jama- [P 12G C 2] 

(b) Civil P. C. (1908), S. 11 and O. 9. 

R. 13~Res judicata—Suit to aet aside decree 
obtained by fraud—Question of fraud al¬ 
ready considered in proceedings to set aside 
ex parte decree will operate as res judicata. 

The decision on the question of fraud in a 
proceeding under 0. 9, R. 13, for setting aside 

an ex parte decree will operate as res judicata 

OQ the question of fraud raised in a suteequent 
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f^nit bct\v('<'ii tho s^m--' parH-v for sstlin-? aside 
till! ex p.irto decree ill onl • -o far as that fraud 
coii=istO'i ill the puiiprC'Sio . jf service of sum- 
inous. [P12GG2] 

Gunada Charan .SV-? —{or Appellants. 

Kali Fromnno V. plai and Suresh 
Ohunder Talukday — lov Eespondents. 

Chitty, J. —This is an appeal by de. 
fendauts 1 to 3, really on behalf of them- 
selves and defendants 4 to 11 who are 
their cosharsrs. A3\^ini Kumar Das, 
plaintiff 1, brought the suit to set aside 
an ex parte decree passed against him 
and Kashish Chandra Das, defendant 12. 
on the ground of fraud. That decree 
was passed in Rent Suit No. 1002 of 
1910. Aswini Kumar Das alleged that 
there was fraud, not only because he 
was not served with summons, hut also 
because the suit against him was bad ab 
initio on tlie ground that there was no 
relationship of landlord and tenant sub- 
sisfcing between him and defendants 1 
to 11. Defendant 12, Kashish Chandra 
Das, was made a pro forma defendant 
to the present suit and in his written 
statement he alleged that the return of 
service against him also was fraudulent 
and collusive. At the same time, while 
raising no objection to relief being gran- 
ted to Aswini Kumar Das, he did not ask 
for any relief for himsslf. On the other 
hand be objected to having been made 
a party to the suit with which he said 
he had nothing to do. On 12th Septem¬ 
ber 1913 Kashish Chandra Das was trans¬ 
ferred on his own petition from the cate, 
gory of defendants to that of the plain, 
tiffs. Both the Courts have agreed in 
their findings of fact. They have set 
aside the ex parte decree in the rent suit 
as regards Aswini Kumar Das, but have 
held that it must stand against Kashish 
Chandra Das, with this reservation that 
the rent lands only are to be liable for 
the decretal amount. 

Two points have bean raised before us 
by the appellants. First of all they say 
that the decree against Kashish Chandra 
Das must be executed in the ordinary 
way and that the Courts deciding this 
suit had no right to impose a condition 
as to the mode of execution of that de- 
cree. In this contention the appellants 
are clearly right and the decree of the 
lower appellate Coilrt cinnot be suppor- 
ted in this respect. It is not seriously 
argued for Kashish Chandra Das that it 
can be supported on that ground. The 
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learned pleader for Kashish Chandra 
Das has endeavoured to raise questions 
as to the findings of fact of the lower 
Court regarding his client and theservice 
of summons upon him, but we do not 
think that in second appeal we can go 
into those questions. The second point 
raised by the appellants was that the 
question of fraud raised by the plaintiff 1, 
Aswini Kumar Das, was res judicata in¬ 
asmuch as he had brought an application 
under 0. 9, R. 13, Civil P. G, to set 
aside the ex parte decree against him on 
the ground that service of the sum¬ 
mons had been fraudulently suppressed, 
and that application had been dismissed. 
This might be a good ground if the 
allegations of the plaintiff with regard 
to fraud were confined to the service 
of summons against him. They were 
not, however, confined to that, but were 
directed to the whole suit as being bad, 
Aswini Kumar Das alleging that there 
was DO relationship of landlord and ten¬ 
ant as between him and defendants 1 to 
11. The question was considered in the 
case of Khirode Chandra Roy v. AihiuU 
la Bee (2), to the judgment in which case 
I was a party. There it was pointed out 
that if the fraud was confined to the non- 
appearance of the defendant in a suit it 
might be res judicata under S. 108 of the 
Code of 1882, i.e., 0. 9, R. 13 of the pre¬ 
sent Code, but not so when the ques¬ 
tion was whether the whole suit was 
bad ab initio. 

I would accordingly allow the appeal 
on ground 1 and set aside so much of 
the decree of the lower appellate Court 
as. directs the .execution of the rent de¬ 
cree to be confined to the jama. The 
decree must stand against Kashish Chan¬ 
dra Das as a personal decree. The appeal 
against Aswini Kumar Das fails. Defen- 
dants-appellants must have their costs of 
this appeal against plaintiff 2, Kashish 
Chandra Das, but they must pay the 
costs of plaintiff 1, Aswini Kumar Das. 
Smither, J.— I agree. 
v.b./r.k. Appeal allowed. 

4 
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A. F. C. Seehase, In re* 

Insolvency Case No. 112 of 1916, De¬ 
cided on 2yth August 1917. 

(a) Preiidency Towns Insolvency Act 
(1909), S. 36—Fraudulent transfer—Appl** 
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cation by Official Atsignee—Insolvency Court 
has power to inquire into and pass suitable 
order. 

An insolTeao; Court has jurisdiction, having 
regard to the terms and provisions of S. S6 to 
enquire, on the application of the Odicial 
Assignee, as to whether a transfer made by the 
iaaolvent is fraudulent and void as against the 
Official Assignee, and to pass proper orders as the 
reeult of such enquiry, subject to the right of the 
party affected thereby to bring a regular suit, if 
BO advised. [P125C1J 

(b) Presidency Townsinsolvency Act (1909), 

36—Examination of insolvent cannot be 

used as evidence against transferee. 

The examination of the insolvent cannot be 
used as evidence against the person against whom 
an order is sought under S. 30, Presidency Towns 
Insolvency Act. [P 128 C 1] 

(c) Presidency Towns Insolvency Act (1909), 
“• 36 Transfer by insolvent just before 
insolvency—Onus is on person claiming that 
transfer can stand. 

The burden of proof of supporting a purchase 
from the insolvent of the whole of his assets just 
prior totheinsolvensy fallsupontbepeison claim¬ 
ing that the purchase can stand. An assign¬ 
ment by an insolvent on the eve of his insolven¬ 
cy can only stand if it can be shown that it was 
made for the purpose of helping him with funds 
to carry on the business and that the transaction 
was genuine. Tcaosactions of this kind will 
stand good where the properties of the insolvent 
have been transferred to creditors to secure an 
existing debt and also advances made to enable 
the Insolvent to carry on tbe business. An in- 
solvent, a few days before bis adjudication in 
insolvonoj on bis own petition, admitted another 
person as a partner in his budness and shortly 

afterwards sold away his interest in that busi¬ 
ness to that person: 

Held’, that the transaction was not one in good 
faith and for valuable consideration and was 
therefore, void against the Official Assignee. 

[P 132 Cl] 

A, A. Avetoom —for Official Assignee. 

P. Zii Buckland and R. C. Rannctj^t — 
for Mr. Maokerbich John. 

Judgment. This is an application by 
tbeOffioial Assignee in the insolvency ofone 
A. F. 0. Seehase under 9. 36, Presidency 
Towns Insolvency Act, for an enquiry to be 
held as to whether the sale to Maokerbich 
John of the business property, furniture, 
Btook'and effects of the insolvent in the 
businesB known as the Continental Hotel 
18 fraudulent and void as against the Offi. 
oial Assignee, and it also asks that orders 
be passed by the Court as tbe result of 
such enquiry. Before I come to deal 
with the facts of the case, there are three 
matters in connexion with the insolvency 
junsdiotion to which I think I should re¬ 
fer. When this matter came before me, 
an objection was taken that it was a 
matter that could nob be dealt with under 
8 . 86, Preaidenoy Towns Insolvency Act, 
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and I was referred in support of it to the 
judgment of Cliitty. .I., in In re J. J/, 
Lucas {l), where Chitty, J., hiis expressed 
hi8 opinion that matters like the present 
cannot be decided under S. 30, fnsolveDoy 
Act, but should bedealt with under R. 0 (d) 
of the Insolvency Rules. The opinion 
which Chitty. J , expressed in In re J., 
M. Lucas (l) he followed in Re Kali 
Dass Bhwas (2). Now if Ghitty, J., had 
decided that where questions of title are 
involved such as arise in this case the 
proper procedure to follow by’suib. 
rather than by an application under S 36* 
I should have been bound by this decision 

but I have considerable diUiculty in un 

derstanding what he has decided by In 

Biswas 

(J). The jurisdiction of the insolvency 
Court 13 derived nobunder the rules of the 
Insolvency Act but under S ,36 
therefore. I do not think that I am in 
any way bound by any decision of this 
Court that S. 36, Insolvency Act, is nob 
the proper procedure for dealing with a 
matter of this kind. 


I have nob been able to find any decision 
of this Court actually upon this question, 
but the matter has arisen once or twice 
before and the same question has arisen 
under the Provincial Insolvency Act and, 
therefore, I think that it is desirable that 
I should make some reference to the 
question of procedure. Now under the 
old Act of 1848, S. 26. it has never been 
questioned that the Insolvency Court had 
jurisdiction to decide questions of this 
nature under the insolvency Act, If 
authority for that is sought, it will be 
found in an unreported case to which I 
was referred. In re Upendra Chandra 
otngh (3;, where Harington J., decided 
similar questions under the provisions of 
S. 26oftheAobof 1848. That matter went 
to the appeal Court in Appeal No. 13 of 
1911 and the question of jurisdiction was 
raised before Sir Lawrence Jenkins and 
Woodroffe, J. They overruled tbe oh- 
jections that had been taken to the juris- 
diction of the insolvency Court and Sir 
Lawrence Jenkins said in his judgment 
that there was jurisdiction for Haring, 
ton, J., in the insolvency jurisdiction to 
have made tbe order that he did. But 
he added that the lady against whom the 
order was sought, could, if so she desired 
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vin licate her title by regular suit; and a 
further authority for the proposition is 
Kaloijurlci Suryanaraycina v. Yarlagad- 
<Jli Naidoo ( 4 ). That case was decided 
under R. 2(1, Insolvency Act of 1848. 
Jenkins., J. as he then was, framed issues 
such as have been in this case. The 
matter weut to the appeal Court and 
eveufcuilly went to the Privy Council, 
and no (juer.tiou was raised as to the ju- 
risdiction of the insolvency Court; and I 
may add that if you look at the English 
cases, where the provisions of tho English 
bankruptcy Acts are very similar to our 
present Act. you find that the usual pro¬ 
cedure is by motion iu the bankruptcy 
or by some form of application in the 
bankruptcy. If authority is required 
for that, reference can be made of tho 
case of Ilirth, In re. Trustee, Ex parte 
(5) and also to the case of Slobodinshj, 
In re, hloore, Ex parte (6). 

Therefore I think that the Court has 
lample jurisdiction, having regard to the 
terms and provisions of S. 36, to deal 
with questions of this kind in the insol¬ 
vency, subject to the right of the party 
affected to bring a suit if so advised. 
Then the second question that I should 
like to refer to is, as to whether the exa¬ 
mination of the insolvent can be used as 
evidence against the person against whom 
an order is sought under S. 36. Counsel, 
who urged that it was admissible, ad¬ 
mitted this moruing that be was wrong 
and perhaps it will be well to distinctly 
state here that that question is governed 
by the authority so far as English law 
jis concerned, and it has been held that 
the examination of an insolvent is not 
admissible in evidence against persons 
against whom an order of the nature of 
the present is sought, and I think that 
the same principles as are laid down in 
tho English oases are applicable here to 
this question. 

The third point is as to the question of 
the burden of proof. I felt some doubt 
at the time I heard this application and 
I still feel some doubt as to upon whom 
the burden of proof lies in a transac¬ 
tion of this nature, but it seems to me 
that a case of the nature such as is before 
me falls within the principles of Tate, Ex 
parte Tate, In re (7) and that in a case 

4 . (1902) 6 0 W N sIFfPTOJ “ 

6. (1899) 1 Q B 612. 

G. (1903) 2 KB 617. 

7. (1877) 35 LT531. 
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of this nature, as I held, the burden of 
proof of supporting a purchase from the 
insolvent of the whole of bis assets just 
prior to the insolvency falls upon the 
person claiming that the purchase can 
stand. 

I now come to the facts of this case so 
far as they are material. In February 
lbl2 it appears that the insolvent See- 
base purchased the Continental Hotel, 
for, I think, a sum of one lac and 85 
thousand rupees, ten thousand rupees 
being paid on the execution of the agree¬ 
ment and 4 O thousand being payable in 
instalments of 8 thousand, and there 
was a further provision that the iosol- 
vent should pay to the vendor a sum of 
one thousand a month during the con¬ 
tinuance of the lease of the hotel pre¬ 
mises. On 18th May 1916 a deed of 
partnership was entered into between 
insolvent and Mr. John. By the provi¬ 
sions of that deed it was provided by 
Cl. 1, that in consideration of a sum of 
Rs. 20,000 to be paid by Mr. John to 
Seehase, Seehase should admit John as a 
partner in the business carried on at the 
Continental Hotel and that they should 
be and remain partners in the business 
during the term or until sooner determi- 
nation of the lease of the premises No. 12, 
Chowringhee, where the business was 
carried on. Cl. 4 provides that the net 
profits of the business should be divided 
equally between the parties and that they 
should in like proportion bear all losses 
and Cl. 5 provides for the capital of the 
partnership, and the clause provides that 
John should pay to Seehase a sum of 
Rs. 20,000 for bis half share in the furni¬ 
ture and fittings and be should be debited 
in account with the sum of Rs. 2,250 as 
his half share of the price of the stock of 
wines and stores then held by Seehase, 
and that be should be debited in the ac¬ 
count with the sum of Rs. 5,000 which 
should be spent by the partners in im¬ 
proving the hotel premises; Cl. 6 pro¬ 
vides for drawings, etc.. Cl. 7 provides 
for the taking of the accounts'and the next 
material clause is Cl. 14, which provides 
that John should be entitled, at any time 
after 12 months from the date thereof, to 
purchase from Seehase and that Seehase 
would sell his remaining half share in the 
business and in the good will and assets 
thereof upon payment of Seehase of 
Rs. 15,000 in cash and upon entering in¬ 
to a covenant to pay the balance then 
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(lu3 to Boscolo in terms of an indenture 
therein mentioned, and a further coven¬ 
ant to pay to SeehasD monthly a sum of 
Rs. 500 for the remainder of the term of 
the lease of the premises No. 12, Obow- 
ringhee. 

The partnership deed provides that the 
partnership was to commenoe as from 1st 
April 1916. On 23fch June 1916 Mr. 
John and the insolvent purported to outer 
into an agreement for sale of the half 
share of the insolvent in the partnership 
business, not under the terms of the 
partnership deed, hut, as f understand, 
apart therefrom. The agreement is said 
to have been as follows; That John 
should pay to Boscolo a sum of Rs. 8,000 
on account of the amount due to Boscolo 
from Seehase, that ho should give the in¬ 
solvent and his wife and family food 
during the continuation of the lease, that 
he should pay Rs. 1,000 a month to Bos- 
eolo in accordance with the insolvent’s 
covenant with B jscoIo, and lastly that he 
should pay certain debts which are not 
osactly ascertainable. This agreement 
was never reduced to writing, bub a draft 
was prepared which is in evidence before 
mo, and it is said that this agreement 
was in fact entered into and carried out 
verbally. On lUh July 1916, 13 days 
after the sale by the insolvent of the 
whole of his property to John, he was 
adjndicated insolvent on his own peti¬ 
tion, the unsecured dol)t3 amounting to 
Hs. 31,632 and the assets being, I under¬ 
stand, very small. The issues that ware 
settled in this case are as follows; 
(1) Was the purchase, if any, by John 
of the Oonbinental Hotel in June 1916 in 
good faith and for valuable con3i<lera» 
tion? (2) At the date of the said alleged 
purchase was the insolvent unable to pay 
his debts from his own money? (3) Was 
the said alleged purchase in fraud of the 
creditor of the insolvent? (l) Was the 
alleged partnership of Ist April 1916 a 
genuine transaction and for valuable 
consideration, or was it in fraud of the 
creditors? 

I allowed the parties before me to ad¬ 
duce such evidence as they wore advised 
upon those issues and I must now refer 
shortly to their evidence. Mr. John staked 

that in March 1916 he approached Seehase 

And came to an agreement with him: he 
Bays that he paid on 15bh March a cheque 
for Rs. 3,000, and he says that in all he 
as paid a sum of Rs. 22,000 which was 
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agreed for the purchase of tlie half-sliaro 
in the ivirtnorship Inisinoss: lie ^ays: 

'ou ilsb March T paid R^. 2,000. oil 7th .\pril I 
paid R^.-i_-200 io 13 Jicolo in ro-spect of one iu- 
from Seehase to Boscolo/’ 

aaci bhaton 7bli April he paiil Rs. 1,000 
and on llbh April he paid Seehase 
Rs. 4,000, and ho says that the bahnoe 
was p.aid l)y Soehase’s drawing from the 
till of the hotel and ho says that these 
appear iu tho cash book. Ho states 

that ho signed the p.u-tncrsliip dood on tho 
19th Miv and tliit tho Hotel was not doing 
well at tmt time: bii-iness was netting worse due 
Co tho f.ict of Sooliii.o's nationality," 

Then ho sav- soon after lie had pur¬ 
chased Mio hah sh'ivj) )io iiegotiiitod with 
Seehase foi* the ro.sb of his interest; he 
says; 

' I ovcntually caino to torins and I told Mr. 
Leslie to prepare an .agrcenient; that was in the 
month of .Tunc; we agreed for R-<. 20.000 iu cash 
and food for himself, his wife and children up to 
tho expiry of the lease." 

Then he s-ivs with regard to tho second 
sum of rupees twenty or twenty.two 
thousand: 

"I pi>J him iu two lot- in cash and by dis¬ 
charging CTt.iiti hills; on 21sb June I paid 
Rs. 1,000 bv che'ine, on 2lth -fuoo I paid 
Rs. 1,000 by aliefjue, ou tho 2.3rd June I paid 
R-i. 210-0-0 for insurance premium duo on his 
life, ou the 2;kd June Rs. I'G;) and on 27th 
•Juo.T Rs. 500 t) N.icaia Milter on his ac¬ 
count." 

Then he stated that he has paid the 
follosving further sums to Messrs. Sen 
fjaw and Co. Rs. 963; to Boscolo Rupees 
8,260; to Mo3.sr.s. Kellnor and Co Rupees 
3,411.8-9 to Cora ChandLaw; Rs, 1,650 
to Nahapiet and Co; Rs. 726 to Framjee; 
Rs. 1,591-7-0 and to Patel Rs. 300: he 
says: 

"I agreed to lak^ the.se debts over before we 
made the second agreement and I paid on the 
dates the receipts were given;" 

and then he says, on or about the 28lih 
June he got two receipts from Seehase for 
Rs. 22.000 each; these are Ex. L and the 
bills to which I have referred are con- 
taia?d in a bundle which is Ex. K; then 
he repeats the terms ot the agreement 
and says that Rs. 2,000 of the money was 
pai 1 from tho hotel cash and he states 
that wlien 

"I made tho agreoment I did not know that 
Soohase could not pay djbt.^; ho became in¬ 
solvent in July and I first knew that he wa® in- 
solvoat/’ 

he says, '‘when he 61ed his schedule 1 
had DO idea before that he was au insol¬ 
vent.” Then in cross-examination he 
stated that up bo 11th July 1910 the 
bank account stood in the joint names of 



Calcutta 


(n re Beehask (Graaveg, J.) 


Set^hase an:l him?elf and it was a paltry 
sun, of about Hs. 300. then he says that 
durin*'.Tune Seehase only iisorl to come 
for an hour in the evening ami took no 
interest in the management of the hotel 
but he reiiiained a paituer up to the 28th 
June ami entitled up to that date 
to a Italf.share of the profits. Then he 
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says: 

■'J-’rom the 29th Juno I bacnrao the Polepro- 
ptietor cf the hotel, I did uot notify ihis;. I bad 
d full advertisGiueDt in tiie Bmpire n 6 ws- 


papei 

he says that up to 28tl'i June lie conversed 
as usual with Seehase and he denied that 
in April 1916 Seehase had deceived him 
as to his creditors and said that he did 
nob know of Seehase’s financial condition: 
be says “about the heginning of April J 
did not know he could not i>:iv his debts;" 
and tlie witness stated that ho did not 
believe he went to Lucknow to evai lo his 
creditors, hut that in April hs was away 
from Calcutta. Then in lurtber cross- 
examination ho stated that he agreed to 
pay Rg. 22,000 in cash for the second 
part of the business apart from what was 
due to Boscolo. Then he says there was 
evidence in writing, namely, a letter which 
he produced, from Boscolo to Mr. I-eslie 
saying that Boscolo would accept John as 
a tenant if he paid Rs. 1.000 a month un¬ 
til the expiry of the lease. He says: 

‘‘I did not look into the bioks before I agreed to 
buy; I did oot lock iato SeebasQ '5 fiuancial posi- 
tion: I had no idea of the financial condition of 
the hotel; and I did not ascertain the stock or 
furniture before the 15th March.” 

He says that: 

"l was on business terras with Seehase and 
knew pu the 6 th or 7th April that bo bad 

Q6btS. 

He says: 

"ItwasabouttheGthorTth April that I did to 

a certain extent believe that he was trying to 
evade bis creditors \ j 6 

and he goes on to say that: 

" bills carae in but payment was not made and 

onthe Gtb or 7th April I did believe that he 
was going away to evade hia creditors. I knew 

he had bills although i do not know the extent 
I should say it was about Rs. 20,000 in all, and 

except the Hotel but I cannot say what other 
Income he had,” 

he says, during the whole of April cre¬ 
ditors of Seehase were calling for pay- 
ment and the same happened in May or 
June. He said; 

“The books were not audited and I cannot ^av 

If there was any profit between April and 13th 
May and I cannot say it the Hotel made any 
profits during those months”; ^ 

and he stated that the months of April 


May and June were slack months for the 
Hotel, then he states that at the end of 
May Seehase was not hopelessly insol¬ 
vent but owed money to the public to 
the extent of about Rs. 20,000 worth bills, 
and that he was uot apprehensive that 
he was insolvent. I think that exhausts 
all the evidence that I need refer to given 
by John. Mr. Leslie was called and be 
produced his Day Books showing entries 
of the interviews ho had both with See- 
hase and with John and I need only refer 
to two entries, one of the 11th May 
when Mr. Leslie says: 

"ib.it the aeater part of the 20,000 was paid in 
his preseoco and that he drafted some receipts.” 

There is another entry with regard to 
the 2l3t June which is as follows: 
Attending .John and Sechft59 whoa they called 
and sr;id that in enperi^ossion of all prior arrange- 
mciite it had been agreed that John was tj buy 

Sceha'e out of the busincs.s altogether foe Rs. 

22 . 000 ‘’, 

and he states: 

on the 24tb June I had the dooumonfc pre¬ 
pared to carry out the arrangement'', 

and in cross-examination he said that: 

1 first heard of Seehase being in debt two or 
three days before he filed bis ecbednlo from » 
Marwari who told me about this and which I did 
not believe.” 

Mr, Hinds gave evidence with regard 
to the preparation of the draft, which is 
before me. That exhausts the evidence 
I think T need refer. The real question 
before me divides itself into two parts. 
Firstly, there is the partnership entered- 
into on 18fch May and I have got to 
consider whether that was a genuine 
transaction and whether that can stands 
and I have also got to consider the 2nd 
question as to whether the sale of the 
28th June was a bona fide transaction 
and can stand against the Official Assignee. 
So far as the partnership is coooerned. I 
think on the evidence that I am bound to 
hold that this was a genuine transaction. 
There are some grounds of suspicion that 
arise in the case, and I can hardly believe 
that Mr. John went into the business, 
without enquiring as to the earnings and 
liabilities and so on and as to the value 
of the stock of furniture, but! am satisfied 
upon the evidonee that Mr. John did in 
fact pay a sum of Rs. 14,000 in cash to 
Seehase for the purchase of the half share 
of the business. With regard to the 
balance of Rs. 8,000 different considera¬ 
tions arise and I shall have to direct an 
eaqniry with regard to this. Mr. John's 
story is that this was paid out of the 
Hotel and that there was no profit daring; 
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this period; that is to say, it must have 
been paid out of tho capital of the Hotel, 
half of which balonjjed to Seehase and if 
this is so, -Tohn must pay the Oillcial 
Assignee half of this Rs. 8,000. Thorofore, 
it 3'’8ius to me that I must direct an 
enquiry to ascertain, first of all, whether 
there were any and, if so, what profits 
made by Hotel during the continuance 
of the partnership from the 1st April 
to the 28th May, and I alsj direct a 
second enquiry as to what sumsoutof the 
Hotel cash or out of the till were received 
by the insoU’ent in respect of the sum of 
Es. 22.000. 

i now come to the 2Qd transaction 
which presents more difficulty, and I 
should have been glad to have had 
an opportunity to put my judgment in 
writing which I should have done hut for 
the imminence of the vacation. On behalf 
of the Official Assignee, it is, I understand, 
urged that this transaction is bad as being 
a voluntary conveyance within the 
meaning of S. 55, Insolvency Act, but 
personally I think myself that the 
transaction does not fall within that 
section butfalls within another principle. 
S. 9, Insolvency Act, provides (b) that 
an insolvent commits an act of insol¬ 
vency if he makes a transfer of his pro¬ 
perty or any part thereof with intent to 

defeat or delay his creditors and then 
B. 17 provides that on the making of an 
order of adjudication the property of the 
insolvent vests in the Official Assignee 
and S. 51 provides that the title to the 
Official Assignee as trustee shall be 
deemed to have relation back and that 
(b) if the insolvent is proved to have 
committed more acts of insolvency than 
one, then it relates back to the time of 
the first of the acts of insolvency proved 
to have been committed by tho insolvent 
within three months next preceding 
the date of the presentation of the insol¬ 
vency petition. I think therefore that 
Seehase oomm.tted an act of insolvency 
on 28th June 1916, He was adjudicated 
on bis own petition and therefore X think 
that the assignment of 28th or 29th 
June was an assignment by Seehase with 
intent to defeat or delay his creditors hut 

If I am wrong in this then I think that 

the transaction is also bad and liable to 
become under the well-known principles, 
which I think apply in this country of 
ISBliz., C. 6. That statute-provides 
that grants alienations, conveyances, bonds 
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suits, judgments and executions which 
havo boon and are devised and contrived 
of malice, fraud, covin, collusion or guile, 
to tlie end, purpose an 1 intent to oeiayl 
hinder or dniVaul ere liters and the opera¬ 
tive pir.toftlie statute {irovi lesforsettiiig 
asilo every conveyance made "to or for 
any intent or puruose before declared and 
oxpressal.” Therefore I think that the 
transaction was ind f'r the reasons that 
I liavo already stated an.) also tint it 
falls within th'' pnnciples to be found 
in Id FAh., G. -V 

I chiuk there i« no doubt tint it is 
well settlel iu bankriiptcvtlutan a-sigu. 
raont bv an insolven:, on the verge of his 
« can only stand if it cm he 
shown that it-wa.s done f;rtha jiurpjse 

of helping him with funds to carry ou 

the business and tiiat tlie traasaefcion is 
geouina. Reference to tiie authorities 
will show that transactions of this kind 
will stand good where the properties of 
tho insolvent have been transferred to 
ere litors to secure an existing debt and 
also advances male to •enable tlio insol¬ 
vent to carry on bis I.'usiness- What to 
my mind makes 'thia second transaction 
bad is I think the fact that although 
John apparently agreed to pay certain 
creditors and had in fact paid certain 
creditors, this was ia the nature of volun- 
tary payments which the creditors could 
not enforce and this in itself makes the 
transaction bad for it takes the proper- 
ties of the insolvent outside the insoU 
vency jurisdiction of this Court and se- 
eondly, this is clearly a fraud upon the 
creditors that whereas the terms of the 
purchase contemplated by the partner¬ 
ship deed provides for payment of Rs. 500 
a month to the insolvent that is given 
the go-by in this transaction and instead 
there is a provision for food for the in¬ 
solvent and his family which must have 
been done solely and only for the pur¬ 
pose of defrauding the creditors of the 
insolvent an 1 with intent to defeat and 
delay them. Reference can usefully be 
made to In re Chaplin Ex parte Sine, 
lair (8) and to the principles there laid 
down. Ido not think that I need refer 
to that case in detail but there was a 
transferfof an antecedent debt, the assignee 
undertaking to pay certain creditors 
of the insolvent and that transaction 

was held for the reasons stated by Cot- 

t^o , L. -T , there to be a fr aud upon the 
8. (1884) '26 Ch. D. 319.- 
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crelif'V’i u-!ncli coni 1 not stan'l: as Cot- 
‘nr, Jj. I , pays at p. 330: 

' T1 0 ffiVi't of the tr.ingartion wan fo vvitli- 
;lrav. hv a rioted, wliich wa'! tvpl g^crct, all the 
propert) of ih'‘ cl- hfor an far as it cc-ald possibly 
be done, frrm iho loaeli of his creditors so as to 
pr-vent ilum fr-in cnforeinR their legal rights 
ami rc-nifclirs i.v eweutio'i and to protect it in 
the event fd hatikriiptcy by taking it out of the 
hands cf tl ''drbtoi aud assigning it to sorae- 
oiiothe hat did the debtor get ill exchange? 
It is true lint a ecrlaia sum of money wa^ paid 
by ^ Chaplin to some of the credito'S but 
still flip debtor obtained nott.ing which could 
be a siibstiriile or equivaleut to the creditors ” 

Af. p. 331 lie says: 

“I do not mean to say indeed I do not think 
tliat the creditors would not have been paid and 
T cannril siy that this would not have been a 
good wav of paying fheni. Still in mv opinion, 
if person^- will take from a man who is in diffi¬ 
culties a dcfdof Lhi< dcscriptif n. w'l)ich lia'^ the 
efict.t of wiMtdrawiug, e.ud is iDl''nded !o with¬ 
draw, ii;c proj-r.rtv of the debtor from tlie 
k.cnl pr'ce-^s which his creditors have a right to 
enforce against liim, end bankruptcy ensues, the 
deed is void under the bankruptcy Uw,*‘ 

anil Lord Justice Bowen, at p. 334, says; 

“The debtor gave up all his property; begot 
the pa-.meut of pastdebts to a certain extent, 
and besides that he got a promise, a v» rbal pro¬ 
mise made to himself, without any record of it in 
any paper or in any deed to the efiect that the 
persons to whom he was assigning his property 
would, when occasion should arise, come forward 
and pay his debts.” 

I DOW come to deal with the issues that 
arise iu the case. With regard to issue 
1 I hold that the purchase by John 
of the Coutinental Hotel iu June 1916 
was not in good faith and for valuable 
coDsideration. So far as issue 2 is con¬ 
cerned I hold that at the date of the 
alleged purchase, the insolvent was un¬ 
able to pay his debbsfromhisown money. 
As regards issue 3 I bold that the pur. 
chase was in fraud of the creditors of the 
insolvent. With regard to issue 4 I hold 
that the alleged partnership of 1st April 
1916 was a genuine transaction and for 
valuable consideration and not in fraudof 
the creditors, The result is that I set 
aside the alleged assignment of the 28ih 
Juno and John will hand over to the 
Official Assignee the half share in the 
business of the Coutinental Hotel, but he 
will be entitled to prove in the insol- 
veucy, as was provided \n Chaplin, Ex 
parte; Sinchair, In re (8), for such sums 
as be satisfies the Official Assignee that he 
has paid iu respect of the debts of the in- 
solvent. So far as coats are concerned I 
make no or.ler as to costs, except that the 
•Official Assignee do retain his costs out 


of the assets I direct the enquiries to 
be taken by the Registrar in Insolvency. 

v.ii /r.k. Assignment set aside. 
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Teunon and Newrodld, JJ. 

Brojendra Nath d/iirfr—Petitioner. 

v. 

Arman Sheikh— Oppo^\te Party. 

Civil Rule Nn. 878 of 1917, Decided on 
llbh Fahruiry 1918, from order of Muo- 
sif, 1st Court, Khulna in Suit No 1160/ 
780 of 1017. 

Bf^ngal Tenancy Act {1885), S. 66~Pay- 
inent of decree against non*o€cupancy rsiyat 
by under*raiyat to protect his own intereit 
cannot prevent ejectment. 

Section Gfii2) clearlv contemDlates that tbo 
pivm'''nt rtf ihc rtaioiint d'-crpcd ivgainst a non- 
occup-aiicy r.iiyat, in onler to h“ a good paymaot, 
must be made by or on behalf of the judgment- 
dobter. 

Where the wndcr-raiyat of a non-occupancy 
raiyat, igaiust whom a decree for arrears of rent 
was obtained by the landlord under S. 66, paid 
the decretal amount expresslv to protect his Oivn 
interest and on tho allegation that the judgment- 
debtor was iu collusion with the decree-holder 
landlord: 

Held that the payment not having been made 
on behalf of the judgment-debtor, was not a good 
payment under S. UG (2), so as to prevent the 
execution of the decree for ejectment. [P 133 0 1] 

Saral Chandra Boy Chowdhury 
Satya Cho.ran Sinha —for Petitioner. 

Jadu Nath Kanjilal—iot Opposite 
Party. 

Judgment.—In this case it appears 
that the petitioner before us brought a 
suit for rent against his tenant, a non- 
occupaDcy raiyat, and obtained a decree 
for a sum amounting to some Rs. 80 
odd with an order providing under the 
provisions of S. 66(2), Ben. Ten. Act, that 
on failure of payment of that amount 
within 15 days from the date of the decree 
tho decree for ejectment should bo executed 
Thorsafter the opposite party, one Arman 
Sheikh, claiming to be an under-raiyat 
under the non-occupaocy raiyat, the judg¬ 
ment-debtor, tendered the amount due in 
Older bo prevent the execution of the 
decree for the ejectment of the dod-oc- 
cupancy raiyat. Having found the oppo¬ 
site party Arman Sheikh to be an under- 
raiyat the Munsif accepted the deposit, 
proceeding apparently on the analogy 
afforded by sub S. (3), S. 170, Ben. Ten. 
Act. It is contended before us that the 
provisions of S. 170 and subsequent 
sections of the Bengal Tenancy Act apply 
only in cases of sale and have no appli¬ 
cation in oases of decree for ejectment 
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under the provisions of S. 60 (2). On 
behalf of the under-raiyat opposite party 
it is not contested that S. 170 and the 
following sections have no direct appli. 
cation in the present case. But it is con. 
tended that under S. 66 (2), it is not 
speoihcally provided that the payment 
must be made by the judgment-iebtor. 
It is suggested that the payment may he 
made by any third party and that such 
payment must be accepted by the land¬ 
lord as good payment preventing the exe¬ 
cution of his decree for ejectinsnt. In 
support of that contention we hive been 
referred to the provisions of S. Ill, T. P. 
Act. Buttliese provisions have no direct 
application here, and we cannot but hold 
that S. 66 (2), clearly contemplates that 
Ithe payment made, to he a good payment, 
■must bo a payment by or on behalf of the 
judgment debtor. Now iti the present 
caie the pijiuant was not made on behalf 
of t'ne judgment.debtor. On thecontrary 
the deposit was offered l^y the opposite 
party Arman Sheikh expiessiy to protect 
his own interest and on the allogiiion 
|tl)ak the iudgrD3Dt debtor was in collusion 
iwith the landlord, the decree-boMer. 

That being so, we are of opinion tint 
the Mun.sif should not have accfti'lel tlio 
tender by the under-raiyatO(»posiL'j pirty. 

. In coming to that conciusicn we are not 
to be understood as deciding any question 
which may hereafter arise as to the re¬ 
cognition by the landlord of the opposite 
party as his tenant, or any question that 
may arise under S. 85. Ben. Ten. Act, as 
to the validity of the sub-lease agiinst 
the landlord Those questions may be 
raised in appropriate proceedings. For 
these reasons we make this rule absolute, 
set aside the order of tbe Munsif com- 
plained of and direct repayment to the 
opposite party of the amount wliich has 
been deposited or paid by him into Court. 
Under the circumstances we make no 
order as to coat in this Rule. 

v.B /r.k. Buie made absolute. 
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Tbonon and Newhould, JJ. 
liepin Behari Sen —Appellant. 

V. 

Krishna Behari Sen —Respondent. 
Appeal No. 408 of 1916. Decide! on 
19th February 1918, from order of 
Offg, Sub.Judge, 2nd Court, 24.Pergan- 
nahe. D/.17tb May 1916. 


(a) Decree—Appellate decree supersedes 
original decree which it offirins. 

When an appeal h is (Ijciile.l, tbs or^iu :l 
decree becomes merged in the appell it-’ d-.'cr.o 
and for purpose.s of executioa as for piU|);<'‘s of 
aineudmeut the appellate decree, cv.mi it 
merely atlirms the orqinol decree, is to b? tiloo 
as emoodviug and superseding that f]eere«, 
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(b) Civil P. C. {I908J, S, 151, 0. 21 Rr. 18 

19—Execution of decree for smaller sum 
cannot be issued against party to whom 
larger sum is payable. 

I3v a dccre*; in a 'i.iriiti .'ii suit.] eolaled 


to rcCgV.r tlio s«!ii of If'. ‘0 f'-nn A pre¬ 
ferred a;i appeal agai ist iliat d'C.oc. was 

di>nii'--sd and bo becanii- li.’.hl'’ ti pn', i'll 
Rs. iCfi by wav of Ovj.t-' of IHS appoP. lli'jre* 
after A applied for 1: ave ii appe'.i 11 ll;- ‘d ij -s- 
ty in Coiiiicii Lut this applieuion -.'a; ii-j'.'oL-jd 
and he was directed to \n\ to/; fiiiih-r 
tj the extent of Rs. 8i). 


Held: ih'il on tbe piiuciples omh^rii d in 
0. '21, Rr. IS and 19, auvl in S. l-iil. if .v.is not 
c-niilled to take out exocutiou for the .'iii-iller 
sums oi Rs 5UC and R.s. p.iyabl’3 in him by 
.1 when a larg«r sum payable by him to .•! 
apainfit wnom he ^•ou;•ht exrcution wa? .lin and 


remain.-d •lup.iid. 
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Sarat Ckoii.ira Il.u (.'.koivdhun/ and 
hsliiti-:lt Cliantl/‘(i Clnkr-il.iirt'i —for 
.\j)f)ol]ant. 

Skill Chandra Palit .nd Bisioanalk 
Bnse —for Respondent. 


Judgment —Tlaia aiipeii ari-es out of 
execution proceedings. It appeii-j that 
in a suit for partition brought by tlie pre¬ 
sent reapon lent under a dacroe made on 
an arbitration award on 12bh Marcli 
1906, the present appellant Bopin Behari 
Sen an i his mother Tbakurani D.isi Dehi 
oaoh beciino entitle 1 to recover a sum 
of Us. 2.130 frodj blie present respondont 
Krishna Behari Sen Against tliis decree 
Bepin Behari ami Thakurani Dasi ap¬ 
pealed and under the decree of this Court 
dismissing their appeal on 8th .luly 1903 
they became liable jointly and severally 
in a sum of Rs. 50u by- way of C‘:)sts to 
Krishna Behari. Thereafter they applied 
for leave to appeal to llis Majesty in 
Council, and by the order dismissing 
that application on Cth April 1909 they 
were directed to pay further costs to the 
extent of Rs. 80. In 1913 they next 
brought a suit to have the decree on the 
award on which it was based set aside; 
that suit was finally dismissed in Ajiril 
1915. .Meanwhile the respondent Krish¬ 
na Behari had twice applied in execution 
in order to realize the sums awarded to 
him by way of costs. The first applica- 
tion was dismissed for non-prosecution 
on Idtb September 1911. The second was 
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instituted on 2oth duly 1914. To this 
^ippliot.tion Be,.in Behari took two ohjec- 
tion. namely: (!) that it was barred by 
liDn'abiOR, (2) that it should be held in 
abeyance ponding the disposal of the suit 
o i.)i3, Botli those objections wore 
overruled on 22nd February 191/5. 

ihe suit of 1913 havint? been dismissed 
lii Apiil on 8th May 1915. the judg. 
iiieut-dcbtor.apj.eliant next objected that 

the sum of Ks. o8fi due to the respondent 
by '.vay of costs should be set off against 
the sum of Rs. 2,130 due to the appeihut 
under the original decree and that the 
application for execution should be dis- 
missed. This objection was overruled on 
17tb May 1915. It is against this order 
of the Subordinate Judge and subsequent 
orders bringing the property of the ap- 
peilant to sale aud confirming the sale 
thereof (o the dooree-holder-respondent 
thar, Che present appeal is directed. It 
IS not disputed that the suras to which 
the appellant became entitled under the 
decreed 12th March J90G remains due 
and unpaid, but on behalf of the respon¬ 
dent It is contended that his application 
IS for execution of the appellate decree, 
that the appellate decree does not specify 
the sum due to the present appellant 
Bepm Behari and that in any case the 
costs (Rs. 80) awarded to the present 
respondent by the order dismissing the 
application for leave to appeal to His 
Majesty m Council cannot be set off in 
the way proposed. Now it is no doubt 
the case that notwithstanding the pend- 
ency of an appeal the decree of the Court 
Of first instance may he executed. But 
iwben the appeal has been decided then 
the original decree is merged in the 
.appellate decree and for purposes of 
execution as for purposes of amendment 
theappellatedecree, even when it merely 
affirms the original decree, is to be taken 
as erabodying and superseding that decree, 
ihe respondent, therefore, cannot be 
allowed to take advantage of the fact that 
the decree as drawn up does not recite 
in so many words that under that decree 

Payable by the 

plaintiff.decree-holder to the defendant- 

lappellant. In this view 0. 21, R. 19 jg 

applicable in terms and the respondent 

before us should not have been permit- 

ed to take out execution for the smaller 

Bum due to him under the appellate 
decree. 

By S. 36 of the Code the provisions 
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relating to the execution of the decrees 
are made applicable to the execution of 
mdors. Toe order by which the anpel. 
lanfc before us is made liable in tbeA.«,n 
Of K3. 80 by way of costs to the respon¬ 
dent was made in the course of the same 
litigation as the decree of which the res 
PODdent sought e.xeoufcion. That decree 
placed before the Court by the applicant 
mr execution showed that the sum of 
Rs. 2.000 was payable by the applicant 
to the person against whom he sought 
execution. It is admittedly due and un- 
paid. Thus whether 0. 21. U. 19. be or 
be not applicable in terms, yet on tha 
principles embodied in 0. 21. Rs. 18 and 
19, ant] in b. 151 of the Code execution 
in respect of this smaller sum alio should, 
have been refused. For these reasons wej 
set aside the orders complained of and 
the sale of the appellant’s property. The 
appeal is accordingly decreed with costs.' 

We assess the hearing fee at five gold 
niohurs, 

V-B /r.k. Appeal allowed. 
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Teunon and Shamsul Huda, JJ. 

Syed Ali Sarkar ond others —Plaintiffs 
Appellants. 

V. 

Manikjan Bibi and others —Defend¬ 
ants—Respondents. 

Appeal No. 70 of 1916, and Rule No. 
361 of 1916, Decided on 15th August 1917, 
against order of District Judge, Tipperah, 
D/. 11th December 1915. 

Civil P. C. (1908), O. 32. R. 3 (4)-Appoinl- 
menl of guardian ad litem-Nolice to minori 
!• neceitary — Minor reapondent not made 

party to appeal — No order can be made 
against him. 

Two minors (described as adults) were sub* 
stituted as defendants on the death of their 
father. Their mothor, who was also a defendant 
in the suit, appeared and filed her written state¬ 
ment, in which she stated that her two sons, 
improperly described as majors, were in fact 
minors. Tboreupon the original Court, without 
notice to the minors or to the mother, made an 
order appointing the mother as guardian and de¬ 
creed the suit: 

Held: Pet Teunon, J.{Buda, J., dissenting) 
that as the provisions of 0.32. R. 3(4), which 
imperatively require that notice should be served 
upon the minors, had not complied with, the 
minors were not represented in and were, proper¬ 
ly speaking, no parties to the suit. [P 135 Cl. 2] 
Per Huda, J ,—That futtber notice on the 
minors was not necessary as the mother by ap¬ 
pearing ID the suit for herself and for her minor 

sons consented to act as guardian of the minors 

and the order appointing betas such goacdlan 
was anite correct. [p 186 0 2] 
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Per Cum»i,—That as tho minors were not 
made parties to the appeal against the appellate 
decree no order against them could be made in the 
*PP«al. [P 135 0 2j 

Jogesh Ghandra Roy aod Jatindra 
'^ohati Ghose—tot Appellants. 

Sarat Chandra Basak, Biraj Mokati 
llazumdar and Bepin Gkandra Bose — 
for Respondents. 

Teunon, J.— 'This is an appeal against 
ftn order of the District Judge of Tipperah 
by which he has set aside an order of the 
Subordinate Judge of Tipperah, and pro¬ 
ceeding under 0, 41, R. 23, has directed 
the trial Court to re-adinit the suit and 
proceed to determine it on the merits. 
There were two minor defendants in the 
oase, they having been substituted as de¬ 
fendants on the death of their father. 
The point taken before the learned District 
Judge was that in the trial in the first 
Court the minors had not been properly 
represented. It appears that on tbedeatbof 
the father, when they were substituted as 
defendants, they were represented by the 
plaintiffs to be personsof full age. There, 
upon the mother, who has now appeared as 
defendant Ka, appeared and filed a written 
statement in which she sets on her de¬ 
fence to the suit and at the same time in¬ 
timates that the two defendants to whom 
I have referredbave been improperly des. 
oribed as majors and were in fact minors. 
She further represented that the suit could 
not proceed against them without service 
of proper notice upon them and without 
appointing a proper guardian. Of this 
apparently at the moment no notice was 
taken, but eventually on 30th November 
the Subordinate Judge, it being then ad¬ 
mitted by the plaintiffs that these two 
defendants were minors, made an order 
appointing the mother their guardian. 

This hedid without notice to the minors 
and without further notice to the mother 
and the suit thereupon proceeded notwith- 
standing the fact that the learned pleader 
who appeared for the mother definitely 
intimated to the Court that his client did 
not accept the position of guardian for 
her two minor sons and that he was not 
prepared to conduct the case on their 
behalf. From these facts it is clearly 
apparent that the provisions of 0. 32, 
R. 3 (4), which imperatively require that 
notice should be served upon the minors 
have not been complied with. Further, 
\u face of the representation made by the 
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pleader that he did not accept this up- 
poiutment on behalf of liis client, Uie 
motlier, it a])pear9 to me that the Judge 
was clearly right ui iioldingthat the fuiiiorsj 
had not lieen represented and were, pro ’ 
perly speaking, uo parties to the suit.' 
Moreover, at the hearing of this appeal a 
further dillicully has been disclosed. By’ 
his order tlie learned District Judge set 
aside tha decree wliich had been tnade hy 
the Suliordinate Judge against the minor 
defendant. In this appeal tho plaintiffs- 
appellants luve not made those luinors 
parties, tliat is tosay, they in effect apply 
to this Court to h, ive the decree against the 
twominors restored without uiakingthose 
minors parties to the appeal, Such a de- 
feet as this cannot be overlooked, and on 
both these grounds in my opinion this 
appeal fails and must be dismissed with 
costs. We assess the hearing fee at three 
gold mohurs. The appeal being disposed 
of. Rule No. 361 of 1916 is discharged 
without costs. 

Shamsul Huda, J. —lagree indismiss- 
ing the appeal on tlieground that the minors 
have not been made parties to it. The mother 
is made a party respondent only in her 
personalcapacity. I, however,thinktbat 
on the merits the lower appellate Court 
was wrong in holding that further notice 
on the minors was necessary. The minors 
in this case had notice of the suit, although 
they were wrongly described as majors. 
The mother, who is their natural guardian 
and under whose care they live, as appears 
from tho affidavit filed by the plaintiffs, 
appeared and filed a written statement 
for herself and for the minors through a 
pleader. Then there was a formal order 
of the Court appointing her as guardian of 
the minor defendants. In my opinion the 
mother by appearing in the suit for her¬ 
self and for her minor children consented 
to act as guardian of the minors and the 
order appointing her as such guardian was 
quite correct. At one stage of the suit it 
appears that the pleader appointed by the 
mother for herself and her minorohildren 
filed a petition stating that without serv¬ 
ing notice on the minor defendant no 
guardian can be appointed for them. As 
I have said there was notice on the minor 
defendants, although they were wrongly 
described as majors. I think, therefore, the 
first Court was right in not taking any 
action on this objection and I hold that 
the judgment of the appellate Court was! 
wrong on the merits. But the appeal 
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CliiTTV AND HrCriAUDSON, JJ. 

'^'"hrr Khan aoa of/^m-Petitic-ijery. 

V. 

-Opposite l^irty. 

Criminal Appeal No, 42J of ]f)l7 Deci 

clerl on Hfh August 19J7. ag^inn' order 

of S0?3, JurIgG, Kandiuir, D/. 20r.n -lime 
1 ^ . 

CoHo (I860,. Ss, 366 and 494 

J). 4o6 applies to case of abduction of 

S.cM.,n ;iOrj aprl,.:-- P, the ,.f tbo .hduction 
T' ■ iiiavrv" in this 

0^ h" ' V •'■■ it ha,, ii. S. .Jl)4 

ma .i,i„e ttliaiicr tbe maniasc should prove in 
f icf k|>a! and vahu or illegal and invalid.^ 

,, , [P136C2, 

llonmatha Nath Muhrjec. Amareadra 
Nalh Uosc and Panhaj Kumar OanriuU— 
for PetitiODors. 

Orr and Oamcll~lor the Crown. 

Judgment. The four appellants were 
tried before the Sessions Judge of Faridpur 
sitting with two Assessors on a charge 
framed under S. 36G. I. P. C. The As¬ 
sessors were for acquitting theappeilants. 
The learned Sessions Judge has convicted 
them and sentenced them each torigorous 
imprisonment for two years. The actual 
facts are simple enough. The abducted 
woman Wazidunnessa had been living 
with her husband at Dhubri. On her 
husband’s death she returned as a widow 
to live with her mother Abdunnessa at 
Paikandi in the Faridpur district. While 
there she received a proposal of marriage 
from one Dalilandi. The proposal was dis¬ 
tasteful to her— Daliladdi being an old 
man with wifeandchildren.and shethere- 
fore refused. She and her mother how. 
ever came to the conclusion that it was 
desirable that she should marry a man 
who would reside with them and also 
maintain the mother. She accordingly, 
on 18th April last, entered into a marriage 
in nika form with one Piziraddin. On 
the following day the four appellants with 
Daliladdi came to her house and took her 
away by force to the house of the appel¬ 
lant iMobarak Ali. There is evidence that 
while she was at that house, she received 


another proposal of marriage from Dali, 
luddi. 

The abduction took place in broad day. 
light and does not seem to have been ac 
companied with much force or violence; 
bub there is no reason to suppose that the 
woman Wazidunnessa went with theap. 
pelknts willingly. Both the learned Ses- 
sions Judge and the Assessors appear to 
have been agreed as to the facts proved 
in blieii main outline. The Assessors bow. 
ever felt s-ome difliculty in iindieg that 
the inleubiOD charged, namely, that the 
woman should be compeliea to marry 
Dahiaadi against her will, had I een sutS. 
cienuh estahliilicd by thn evidence. Wo 
t'avo been lakon through the depositions 
of the witnossct; aud, having considered 
those fit-positions, wo aie satialied that 
iuQ )c-i'rneJ Sessions Judgo was right in 
tho conclusion timt the accused abducted 
biic ucnian with too criminal intent neces¬ 
sary to an oOonco under .8, S6(), I. P. 0, 
In this Court it is suggested that S. 3G6 
does not apply to the case of the abduo- 
tion of a married woman. It is suggested 
that that might be an ollence under some 
other section of the Code, for instance 
S. 498. We see no reason to doubt howevei 
that the word 'marry” in S. 366 has the 
same meaning as the same word has in 
S. 494. What it meausis—thogoing through 
a form of marriage, whetlier the marriage 
should prove in fact legal and valid oi 
illegal and invalid. If the facts and the 
law applicahlo to them are as we have 
stated, the question in this case narrows 
Jj>wn simply to the question of sentence. 
The appellants, as we have said, have 
been sentenced each bo two years' rigorous 
imprisonment. In the circumstances, thaf 
sentence seems to us to be excessive. If 
we reduce it however it is in the hope 
that the appellants will not molest either 
azidiinnessa or her mother or husband 
again. If tliey do so, they raavfind tbera- 
selvos in a worse position than they are 
now. Outlie whole, we are of opinion 
that the ends of justice will be met by 
reducing tho sentence passed on each of 
tdie accused to a sentence of rigorous im- 

piisonnient for six months; and we order 
accordingly. 

V.B./r.k. Sentence reduced. 
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Teunon and Shamsul Huda. .IJ. 
Azimuddin Ahmed and onothei —De- 
fendants—Petitioners. 

V. 

Alauddiji Bhiinya s.ndanother —Plain¬ 
tiffs and Pro forma Defendants—Oppo¬ 
site Parties. 

Pule Nisi No. 493 of 1917, Decided on 
13tli August 1917, against decree of Mun- 
fiif, 2nd Court, Serajgunge, in Title Suit 
No. 859 of 1916. 

Specific Relief Act (1877), S. 9-Suit 
under S. 9 i< not maintainable after final 
order made in proceedings under Criminal 
P. C. (1898), S. 145. 

The plaintiff was unlawfully dispossessed by 
the defendaulb from lands iu his possession sojue 
time iu February 1910. Proceedings under S. 145 
were institutrd on ICth Match I'.H'., and with 
tho initiation of the pr-' ceedin^s the property was 
attached by the Court under the ptovisiou.s of 
Cl. (i), S. 145. and thefi ual order in the proceed¬ 
ings was made ou 31st March 1916 in favour of 
the defendants; 

IfeW: that on these facts a suit under S. 9, 
Specific Keliof Act. was not niaiulaiL'.ablc: 7C 
L J 647, Frill. 137 U 2] 

Per Shan\snl Hilda, J .—But for au intervening 
attachment under S. 145 (4;, a mere order under 
S. 146 is not sulficient to deprive the pl’.intiff of 
bis right to relief iu a .suit under S. 9, Specific 
Relief Act. fp 137 C 2, 

Manmatha Nath Boy —for Petitiouers. 
A. K. Fazlul Haq —for Opposite Par¬ 
ties. 

Teunon, J.— In this case the plaintiff, 
who is the opposite [larty before us, has 
obtained a decree agaiuat the defeDdaots 
for recovery of possession of a certain 
plot of land under the provisions of S. 9, 
Speoihe Relief Act. The findings of the 
Munsif were that the plaintiff'was in fact 
dispossessed by the defebdants some time 
inFalgoon 1322, that is to say, sometime 
in February 1916, and that thedisposses- 
sion was otherwise than in due course of 
law. But it next appears that with re- 
ference to the same plot of land there 
were proceedings under the provisions of 
8. 145, Criminal P. C. Those proceedings 
were instituted on 16th March 1916, and 
the final order in the said proceedings 
made on Slat March 1916 was in favour 
of the defendauts. It also appears that 
after or simultaneously with the initia¬ 
tion of the proceedings under S. 145, 
Criminal P. C., there was an order of at¬ 
tachment made under the provisions of 
sub Cl. 4 of that section. The Munsif 
. has held that notwithstanding the order 
of attachment and the final order made 
on Slst March, he had jurisdiction to 
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make a decree under S. 9. Sppcilic Relief 
Ach on the ground that tho initial or ori¬ 
ginal dispossession in Falgoon or I'Vhiuiiry 
was otherwise thau in due course c)( law. 

In support of this view and of tlie view 
contended for l)y the opjiosite paitics wo 
have been roforred to two cases, one de¬ 
cided liy the HighCoUrl of Allahahai; and 
rejorted as Jwohi v. Chnitji} Pro’^cul (1). 
and another decided l>y the 1 li:9i Court 
of Benihax and rej'orf.Cil as v. 

Soyad Jladrudm (2). 'I'li-.-o ci-'V w-nld 
seem 10 be in ))oiut, (.xcnpi in -•() I'i> ; liat 
it does not apia -ii' I ha' in Hi - r-vics 
there was ar.v infervenir- I.■•-ii.. 
Butweure not bcunii io i.-llow limse 
decisions though they i^re c-nfitic I t,-, cur 
utmost respect, and indeed ii t ho lu^dtor 
were ros integra lam not prf'|.i* iod to 
say that I iniglifc not hH\e been dis[ios 0 (l 
to take the same view. But on the facts 
tliat have been found wo tind it impos¬ 
sible to distinguith the case from the case 
in this Couri: Loo NoQri'\. Monoriinjan 
Guha (3). TliHie it was found that there 
had been dispos-jession by the defendant 
on 26th October 1906. Thereafter pro¬ 
ceedings under S 145. Criminal P. C., 
were initiated on tlio same date between 
3ri and 10th November, and on lOth 
November the property was attached by 
the Court under 8.145 (4), Criminal P. C. 
The facts of this case cannot be dis- 
tinguished from the facts in that case, and 
the learned Judges who decided that case 
relying, it would appear, in great mea- 
sure 00 the effect of the intervening at¬ 
tachment. held that on those facts a suit 
brought by the plaintiff under S. 9, Speci¬ 
fic Relief Act, was not maintainable. We 
are, content to follow tliat case and in 
that view we make this Rule absolute, 
but under all the circumstances we make 
no order as to costs. 

Shamsul Huda, J. —I wish only to 
add that but for the intervening attach- 
ment I would have held that the mere 
order under S. J45, Criminal P. C., was 
not sufficient to deprive the plaintiff of 
the right to relief in a suit under S. 9, 
Specific Relief Act. 

V.B./r.k. Buie made absolute. 

1. (IOO^SOTaH 83r ’ ' 

2. (1902) 26 Bam 353. 

8. (1908) 7 C L J 647=12 C W N 690. 
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_ CiilTTV ,\ND M. 

-.'■■-.ui --l/V—Accii,.o.r-Ai.pe!mnL 

j. V. 

Liiil.cror Om))( ^jfG I'arty. 

Appeal No, IjU of 1917, De. 

''t.“ 1917, against 

f«-'Ev d ^ r^sv :vlagi.strate . Calcutta, 
fn tMdpnce Act (1 of 1872) S 24-Cen- 

1^5^ = of opium made 

loSoper.Mendent of Excise i, admissible- 
Op.um Act (i of 1878;, S 9. 

trialVo’y'iniHt 

ria for illicit, pos^ensno of opium to u Superin- 
lendetit of Idxci.o i. admi.sii,! ■ iu evid-ocl "ro- 
vidod no iiuiucemeiit. tbre-u or promise was hold 

162 Register o. postings does not refer to 
mailers or State and is not privileged. 

.An cutry m a of pvrings sbowiijo that 

wrtam Custom.*^ ''«-VH:tivo Omcerswire ordeied 

not Kfer •; ni:iUors of .State and i. not excluded 
from di.<c,a>uro iiilI.t S. l or iG2. [p L^8 0 2) 
*.(c) Evidence Act (1 of 1872). S. 124- 
Statement by subordinate officer to bis 
auper.or officer within hearing of various 
people IS not privileged. 

A statement made by a subordinate ofTicer to 

regarding the apprehension 
of a certain accused person within the bearing 
of various people cannot be withheld from the 
Court under S. 124. • [P 139 0 1 ] 

Camell and Monmotho Nath Mukerjee 
— for Appellant. 

B. C. Mitter and Jnan Chunder Guha 
for the Crown. 

Chitty, J. The appellant Eokun Ali 
was convicted by the 4th PresideDcy 
Magistrate of an offence under S. 9, Act 
1 of 1878, that is to say, of being in pog. 
aession of opium without a license, and 
was sentenced to nine months’ rigorous 
imprisonment and a fine of Rs. 300. The 
case for the prosecution depended on the 
evidence of the Excise OMicers-Tns 
pector Diriesh Chandra Sen Gulia Sub 
Inspector. Kiran Chandra Gupta and 
Mojjum flossain. There is also the evi. 
aeoce of \\h]rA the divor, who re 
covered a bundle cf oj.ium from the 

river, and of Toolul Ali Quasi, a Jama- 

o L’-U O day of hearing Kai 

Sahib S. K. Raha, the SuperinteDdent of 

iixcise, was also called and he spoke to 
an admission made by the appellant, in 
which he confessed to being in possession 
of the opium and explained that he was 
taking it for shipment on a steamer on 
account of a Chinaman, whom he sug¬ 
gested the Superintendsnt should en¬ 
deavour to arrest. The appellant called 
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on his behalf a number of Customs Offi¬ 
cer:, three of whom deposed, directly 
l-ontra.-y to the story for the prosecution, 
la the appellant had been arrested not 
Jn the boat, as alleged by the Excise Offi- 
cers, hut on the shore, and that no opium 
was in fact found in the boat. The 

earned PresidencyMagisfcratedisbolieved 

10 evidence of these witnesses, pointing 
out a number of discrepancies in their 
statements and also finding that they had 
come .orward to sive false evidence in 
consequence of their jealousv and chagrin 
at hyjtjg iieen deprived of the case by 
tho Excise Officers. The only question 
before us is whether the evidence of the 
Excise O/lieers i.s to he preferred to the 

statements of the appellant and his wit¬ 
nesses. 

A question, however, of law arose with 
rogard to the admissihilitv of two pieces 
of evidence with which it will ho con- 
venient first to deal. Mr. Fitzgerald, 
tbe Inspector of Customs, was called and 
was asked to corroborate the statements 
from the posting register in order to 
show that the Preventive Officers were 
in fact at or near Prinsep’s Ghat on the 
night in question, i. e,, 22nd and 23rd 
August. This was disallowed. The re- 
collection of the learned counsel and 
pleader on either side is not the same 
with regard to what took place in the 
Police Court; but it appears from Mr. 
Fitzgerald’s statement that he declined 
to put in the book as it was a confid- 
ential book. The defence now say that 
this plea of privilege was put forward by 
him at the instance of the prosecution. 
However that may be. it is obvious that 
no questiou of privilege could arise in 
respect of this posting register, There 
might he entries in that book which 
were privileged and could not be dia- 
closed, but the entry inquestion'ismerely 
a note of the times when particular Pre¬ 
ventive Officers were ordoied to be at 
their stations. Ii, is obvious, therefore, 
that lb did not refer to matters of State 
which could bo excluded from disclosure 

under S. 123 or 162, Evidence Act. The 

other question was also one of privilege 
10 regard to Mr. Boyd’s evidence. Mr. 
Boyd, the Superintendent of the Customs 

Preventive Service, was called and the 

ence wished to find out from himwhe- 
ler or not Inspector Dinesb Chandra 
n upta had made a particular admis- 
Sion on the morning of the 24th, when 
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admittedly Mr. Boyd and Mr. Raha had 
a oonlerenoe and the wiboesaes Dinesh 
Chandra Sen Gupta, Thomson and Fitz¬ 
gerald were present. Mr. Boyd appears 
to have stated that he treated what boob 
place at that interview as confidential; 
in other words, he claimed privilege under 
S. 124, Evidence Act. As to this, again, 
there can be no question of privilege. 
What took place between Mr. Raha and 
Mr. Boyd might possibly be privileged 
under that section, but that one of the 
jSubordinate officers had made a state- 
.jment regarding the events of that parti- 
onlar night in the hearing of the various 
jpeople at that conference could not pos- 
jsibly be withheld from the Court under 
that section. We accordingly intimated 
that we would record the evidence of 
these two witnesses on the two points 
referred to. They were called before us 
on Tuesday last and further examined. 
Their examination did not carry the case 
any farther as neither of them remem. 
bered what had taken place, nor could 
they say definitely that Dinesh Chandra 
Sen Gupta had. in fact, made any such 
-statement. The posting register was pro. 
duoed and put in. That, too, does not 
carry the case very much further, as it 
only shows orders that particular officers 
should be at particular places at parti- 
•oular times. There seems to be no reason 
to suppose that these Customs Officers 
were not at or near Prinsep’s Ghat some¬ 
time or another on the night in question. 
They obviously interfered to some extent 
in the proceedings, but that does not 
mean that they were there precisely at 
the point of time, i.e., 9 p. m. or just be¬ 
fore, when the appellant was arrested by 
the Inspector of Excise. 

The evidence of the prosecution wit¬ 
nesses shows that, acting on the informa¬ 
tion of an informer, the Inspector of Ex¬ 
cise came up from Babu Ghat in a boat 
to Prinsep’s Ghat arriving there just be¬ 
fore 9 p. m. Just off the Prinsep's Ghat 
he came alongside the boat in which 
were the appellant and two other Mabo- 
medans. The other two Mabomedans 
at once jumped into the river and swam 
away. The appellant is said to have 
taken up a bundle in the boat and thrown 
it into the water. He was then arrested 
by the Inspector and aaobher bundle con- 
talcing opium was found in the boat. He 
was then put under arrest and brought 
to the shore. On the shore another man 


was certainly arrested but he was let go 
for want of anything to incriminate him. 
The appellant was detained at tho Ghat, 
to which tho Inspector’s taxi !i:i l conje, 
for some hour?, wliile the Excise Ollicors 
sent for divers an-1 endeavoured to re¬ 
cover tlie hundio whicli was tiirown into 
the river. It w.is uot rocoveved that 
night and the appellant 'sas accordingly 
removed in custody. E:ii-lv tdm next 
morning the divers,after long .Miora' ions, 
were succes.-ful and tho -second imudlo 
was recovered and was found to c ontain 
a large quantity of c)uum. Th., ’'i.ounfi 
of opium seized altogether -inmunied to 
between 50 and 60 seers. 

The appellant’s case, as sb;ite(l in his 
plea to the Magistrate on 2rith Saptem- 
ber was that he had I'r-en arrested on 
the shore and that no opinin in fact 
found OD the boat. To corroborate this 
plea the witnesses for tho defence were 
called. The only question is whether 
they can possibly be believed. The evi¬ 
dence for the prosecution is perfectly 
clear and it cannot be disputed that tho 
opium was found on that night in the 
manner stated by them. The only question 
really is whether the appellant was the 
mao who threw one of the bundles into 
the river and was arrested on the boat in 
possession of the other one. There seems 
to be no reason to disbelieve the state¬ 
ments of these witnesses who have given 
their evidence very fairly. It was argued 
that if there were discrepancies in the 
defence evidence there were equal dis¬ 
crepancies in that for the prosecution. 
The discrepancies, however, which the 
learned counsel endeavoured to point out 
seem to be really no discrepancies at all. 
They amount rather to a statement by 
one witness on a particular point and an 
admission to another witness that hedid 
not see or had no knowledge of the fact 
deposed. There is also the important evi¬ 
dence for the prosecution of tho Superin¬ 
tendent of Excise. It was stated that the 
confession made by the accused to him 
on 24tb was inadmissible in evidence. 
There is, however, no suggestion of any. 
thing like inducement, threat or promise 
which would shut it out under S. 24, 
Evidence Act. Then it was argued that 
evidence of that confession was produced 
at a very late stage. The first hearing of 
the case was on 26tb September. On that 
day in the cross-examination of the In¬ 
spector Dinesh Chunder Sen Gupta it was 
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nol' <>:■!>' the a|i/Jollant had 
a to him !)U{; also that he 

h;ul ii.a'ie a lurthor adinission to Mr. 
Kaha, Mr. liana was not that day pre- 
sect in Courf, 

lie attendod, however, at the next 
hearih-;, i. 0 . drd October and gave evi- 
denco '.vitii regard to this confession bv 

4 

tliG iuuU'Od. Tiiere does not seem to 
have t'e'iu such ilolay as would casta 
(luiiiif on tiie accuracy of tho Superin- 
statement. Tnero 's no veason 
to suppose Cli :t ho was called at llio l.iter 
stage i.vd-.C'-i up wiiab inigiit be a jail¬ 
ing case, nc’ tlvu. !ie wouM dt’liber.itely 
co:i!c f ii-.'.a' 1 to perjuie him'Cif lor the 
mei'i} ::akeoi obta'uingaconvictipnagainst 
the apptdi'.t.!. riinnng to i.lm bvidciico o! 
t!u! defence fiio leirn-.-l I'cfcsi.lency 
Magi ■ *•: haspoimei out a nuinbe' of 

iDeon.<i'ienc;i*‘^ iii ib'icr.stiiten.riits which 
iiro 1 'i..’-.- 'oricus It is iiiuitcossarv for 
us to r.-c'-i'ii.ul.ite them at this stage. It 


shciilci have nade lhi.-= capture and thus 
deprived the customs olhceis oi a pos¬ 
sible reward. We ascertained from Mr. 
Boyd tliat rewards are given in these 
cases, and that, v. hile there ie no fixed 
scale for rewards, the officers raay rea¬ 
sonable expect to be rewarded, more or 
lees, in proportion to the (juantityof the 
opium or other article seized. There is 
another wirness to whom we should 
refer, viz., the taxi-driver. It is to be 
regretted that the Inspector of Excise 
did. not take the number oi his taxi-cab; 
!)Ut it does not appear that the witness 
Itiliim Ali was really tho driver of the 
taxi wl.ich was at Prinsep's Ghat on that 
iii'-!i<. Jt wculd leveiv eusv r:odoubt 
to get :• taxi driver to come forwaid and 
give cvulence to this eO'ect. lie doet' not 
verify his statemeuts in an\ way. So 
also 1). W. 7. laudav Nandan Boy, 
eonstiible, who statis ihut the accused 
wa' made over into his enstedv. Jt is an 


is tuiiicifi.i iosav tiiat the view that the 
Magistr-ilc has taken on this point ap¬ 
pears fo he quite correct. The most iin- 
portant witness called for the defence is 
Mr. Thomson. 1 am soiu to have to 
say it, hut it does appear to mo that ho 
has deliberately come to support, whai vvas 
a false case. The evidence which he gave 
is altogther improbable and incredible. 
At one time he says that the excise 
officer offered to give him the case and 


extraordinarv thing,ifhe was thereat that 
time ai d lir.d tho accused in his cbiirg3,that 
ho made no report- of the circumst.auce, 
nor is it shown that he was in point of 
fact on duty at Prinsep's Ghat. He states 
that lie really was on duty that night at 
Babu Ghat, that became to Prinsep’s 
Ghat, and there saw the Inspector Dinesh 
Chundra Sen Gupta and tho others. On 
the whole evidence there can be uo 
doubt that the conviction of theuccujed 


be a witness against !t-o accused. At 
another time ho says tliat he found no 
opium in tlie boat, tliat tiie accused was 
not arrestol in the boat, that he was ar- 
rested on sliore. that there was really no 
case against the accused and there was, 
therefore no case for either the excise 
authorities or the customs authorities 
to talce up. At the same time be says 
that he complained to Mr Boy,! that ho 
had lieen done out of a big haul by tbe 
excise ollioers. If there was no such case 
it does not appear how be could liave 
been "done out of a big haul.” Also he 
does not explain how or wliy, if there 
w’as a case against some man other than 
the appellant, the appellant should have 
been arrested and a false case preferred 
against him while the true culprit was 
let go. 

The reason for these customs officials 
coming forward is not far to seek. The 
Magistrate at once detected it and his 
opinion appears to be correct. They were 

disappoii^ted that the excise officers 

* ^ ? 


is correct, and, under the circumstances, 
tbe punishment does not appear to be 
too severe. The apfieal is accordingly dis¬ 
missed. Tho accused must surrender to 
his bail sud serve out the remainder of 
his sentouos. 

SmUher. J.—I agree that the appeal 
should be lisinissad. 

\'.r../H.K. Appeal dismiseed. 
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OlIITi'Y AND SmITIIER, JJ. 

Emperor 

V. 

Asimoddi and —Accused. 

Criminal Ref. Xo. 10 of 1917, Decided 
on 9th January 1918, made by Sass. 

Judge Dacca, D . 3rd October 1917. 

Criminal P. C. (1898), Ss. 297, 298 and 
299—-Charge to the jury—Misdirection i® 
jury is ground for setting aside verdict—But 
verdict, not erroneous and perfectly correct 
on evidence is not liable to be set aside. 

The accused were tried by the Sessions Judp 
and a jury on charges under Ss. 465, 467 and 19"' 

I. P. C.. on the allegations that by persoaatiBS • 
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one Mir Bekhsha, the husband of a certaiu 
woman, before the Mahomedan Marriage Regis¬ 
trar, they had induced the Registrar to make 
an entry of the divorce of the woman by her 
husband, to wuich entrv thev had aftixed their 
thumb impressions, and thereby made a false 
document within the meaning of Ss.463 and 4Gi, 
I. P. C. In this charge to the Jury, the Ses¬ 
sions Judge said; “If the person who put his 
thumb impression in the register as Mir B4ksha 
was not reallv Mir Baksha, it is clear that he 
made a false document within the meaning of 
8. 464 and that his intention was that fraud 
should be committed aud also that injury should 
be caused to Mir Baksha. He therefore com¬ 
mitted forgery:" 

Seld: that there was a misdirection on-the 
part of the Judge as he did not leave it to the 
jury, as ho should have done, to say whether 
on the evidence they found th<at the intention 
of the accused was dishonest and frauduloot, 
but that although the misdirection might have 
been under certain circumstances, a reasou for 
setting aside the verdict of the jury, yet as the 
verdict was not erroneous and was perfectly 
correct on the evidence, it should not be set aside. 

tP 141,0 2. P 142 C 1] 

Orr—lor the Crown. 

Rajendra Chandra Guha —for Accused. 

Judgment.—This is a somewhat pecu¬ 
liar case. Three persons Naimoddi, Asi- 
moddi and Musbi were placed upon their 
trial before the Sessions Judge of Dacca 
and a jury on charges under Ss. 465, 467 
and 193, I. P. 0. The offence alleged 
against the accused was that, by per¬ 
sonating Mir Baksha, the husband of one 
Sabjan and brother-in-law of the accused 
■Naimmuddi before the Mahomedan Mar- 
riage Registrar in Dacca, they had in¬ 
duced ^ the Registrar to make an entry of 
the divorce of Sabjan by her husband 
Mir Baksha, to which entry they had 
affixed their thumb impressions and 
thereby made a false document within 
•the meaning^ of Ss. 463 and 464, I. P. C. 
At the trial it appeared that the accused 
Musti, who was said to have been pre- 
•flent in the Registrar's office, had taken 
no active part in the proceeding, and he 
■was accordingly acquitted by the jury. 
Nothing more turns upon his share in the 
<3a8e. As to the other accused, in the 
case of Asimoddi, the jury, by a majority 
of 3 to 2, found him not guilty. The 
Jndge, disagreeing with that verdict, has 
referred the case to this Court under 
8. 307, Criminal P. 0. In the case of 
Naimoddi, the jury, by a majority of 3 
to 2, found him guilty of an offence under 
8. 466,1, P. 0. The Judge accepted the 
verdict of the majority in bis case and 
eentenoed him to live years' rigorous 
iDDDrisonment. We may state in passing 
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that this sentence was illeqnJ, inasmuch 
as the inivx'.muin sentonce under S. 165, 

I- P. 0., is iniprisonmenfc for two years. 
Naimoddi appealed to this Court from 
jail. We directed that his appeal should 
be put up before us at the lime the 
reference in the matter of Asi'noddi 
was taken up. This was done, and 
Naimoddi has al.so instrinMc I the same 
pleader as Asimo'ldi The Ci»s9 made 
for Naitnoddi was that there had been 
misdireotiou on ilie pirt la tlie .judge 
and that the senteuco was ille-;.d. \Ve 
accordiogly aduiittei his appeal ,uiu the 
loarnel Deputy Eayal Uemoiiu.MLjC'.or 
waiving service of notice of this apiieal 
on behali cf the Crou n, NainiO.liii o ap¬ 
peal has been argued along with the 
refeienee in the matter of Asimoddi, 
We can, therefore, dispose of the two 
cases in one judgment. 

It will be convenient to take the case 
of Naimoddi first. The trial being by 
jury, he could only appeal on a question 
of law and that in this case would bo 
misdirection by the Judge, lu his 
grounds of appeal be gives two instances 
of misdirection which, in our opinion, 
do not amount to any misdirection at all; 
but a perusal of the heads of cliarges 
shows that there was a misdirection on 
the part of the Judge on another point. 
The Judge says; 

“If the person who put bis thumb impresgion 
in the register as Mir Baksha was not really 
Mir Baksha, it is clear that be made a false 
document within the meaning of S. 464 and that 
his intention was that fraud should be com¬ 
mitted, also that injury should be caused to 
Mir Baksha. He, therefore, committed 'forgery.' 
There are two questions; (1) Is the page of the 
register, Ex. 8, a forgery? f2) Hid accused 
Naimoddi and Asimoddi forgo it." 

Throughout the rest of the charge we 
find nothing stated by tbt learned Judge 
on the question of fraud or dishonest 
intention on the part of the two accused. 
He states (in the words which we have 
quoted) an apparently self-evident fact, 
and has not left it to the jury, as be 
should have done, to say whether on the 
evidence they found that the intention 
of the accused or either of them wasj 
dishonest or fraudulent. This might; 
under certain oircurostances have been a 
reason for setting aside the verdict of the 
jury. Bat 8. 423 (2) Criminal P, 0. 
says: 

"Notbiag herein oontaiaed shall authorize 
the Court to alter or reverse the verdict of a ]ury» 
unkssit ig of opioioD that soeb verdict is errooe- 

A^v*cate Hiih C»ort 
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Kmpkro:. V. AsiMor-Di 
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nii-i':' . ti,i,ur;, i> ihv ivfirt {-.f (he jurv of the 
l:i'v .; 1 1 1 i-.v n h'. liini.” 


Here -..o ;ue iislve’l fo set aside the 
vertiict of tiu' jiir>, and to order a retrial. 
The ^iiiO;dion is '.vhetlicr we should do 
.t) (MS whore wo are of opinion 
'i'' vyidict is non erroneous anti has 
-ov: nrido erroneous owins to the 


tlia: 
that 
nc 


■ ( I 


u.ImIh '..Moii !.y i ho Judge, iiut which, 
;aii rd.v: o\i'lenc:'r wh'.cli we bavo perused 
|in tile rourse of the lieariiu^ of these two 
leases, is larrfectiy correct. Tliout*h the 
|Judgc /ii-ay inive I'oon wrong in not direct, 
jing tlie jury more explicitly with re¬ 
gard to the fraudulent or dishonest in¬ 
tention cf the accused, it ennnot i‘e said 
that owing to tiiat the jury lias'e arrived 
at an eironeou-j verdict. Tb ?p|iearsto 
us that, so f ir as tho facts of the case 
and Use winvictiou of Naimoddi on these 


facts i.ie coDCGined, it would l-a idle to 
send the case hack. I)ecause it appears 
to lie a perfectly clear case on tho evi¬ 
dence against both the accus-d. We, 
therefore, dismiss the appeal of iSaimoddi 
80 far as it relates to the misdirection by 
the Judge. But the sentences upon him 
of five years’ rigorous imprisonment was 
clearly illegal. We think that the cir¬ 
cumstances of the ca-ne will be met by a 
sentence upon Naimoddi of one year’s 
rigorous imprisonment. Turning to the 
case of .Asimoddi, that is before us on a 
reference under f>. 307, Criminal P. C , 
an 1 we are nob only entitled but bound 
to go into the facts, and giving due weight 
to the opinions of the Judge and the 
jury, to decide the case upon the evi¬ 
dence. The case, as we have already 
intimated in speaking of Naimoddi, is 
perfectly clear against both the accused 
audit is impossible bo understand why 
one member of the jury should havo 
pronounced in favour of Asijnoidi when 
convicting Naimoddi. It is clearly pro¬ 
ved that these two men went to the 
ollice of tho Mahomedan Registrar of 
Marriages in Dacca on lUbh September 
1917. That they had been tliere came 
to the notice of Mir Baksha, the com¬ 
plainant. He knew (as he has sworn) 
that Naimoddi liad his sister Sabjan {the 
wife of Mir Baksha) in his house at that 
time and was reluctant to let her return 
to her husband. Mir Baksha also had 
reason to suppose that Naimoddi wanted 
a divorce to be brought about between 


the two in order that he might marry 
his sister to somebody else. Mir Baksha 


accordingly went bo the Registrar's office 
and found that an entry had been male 
attestal by the thurnb impressions of two 
persons, one personating himself and one 
posing as Sk. Nimai bo identify tho 
husband. Nicnal was found not to have 
been there and has given evidence to say 
that he never went. A complaint was 
lodged, and then attempts were made to 
bring about a compromise between the 
parties. A baithak was held at the 
house of the witness Nogendra but, as 
apparently Naimoddi did not carryout 
the terms of the arrangement then 
arrived at, these proceedings were in¬ 
stituted. It was clear in the trial that 
the offence was one under S. 465 aud 
not under R. 467, as the document was 
not in any sense 'a valuable seenrity”. 
But that N.aiinoddi and Asimoddi both 
made a false document by putting their 
thumb impressions to the entry, Ex. 8, 
admits of no doubt. The proof of it 
rests mainly, it is true, on the evidence 
of the expert who has been examined in 
this case, hut there seems to be no reason 
whatever to discredit tho expert's state¬ 
ments, or the conclusion which he drew. 
It is quite plain that the thumb impres¬ 
sions in Ex. 8 are those of the two ac¬ 
cused and not of Mir Baksha or Sk. 
Nimai. There can be no question what¬ 
ever as to the intention of these two men 
in getting that document drawn up and 
signing it as they did. It was undoub¬ 
tedly dishonest and a fraud upon Mir 
Baksha. That it was a false documeut 
under S. 464, I, P. C., caunot be dis¬ 
puted for a moment. If Naimoddi and 
Asimodidi pub their thumb impressions 
on that document intending, as they did 
intend, that it should be taken as a sig¬ 
nature by Mir Baksha and Sk. Nimai, 
their action would come directly within 
the first definition in S. 464. We do 
not think that there is any distinction 
to be drawn in the guilt of the two men. 
We accordingly convict Asimoddi under 
S. 465, I. P C., aud sentence him also 
to one year's rigorous imprisonment. 
Asimoddi, if on bail, must surrender to 
his bail and serve out his sentence. 

v.b./e.k, .4'cusad! convicted. 
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Fletcher and Seamsul Huda, JJ. 

Satish Mohini D^ti/aand others— 
ment-debtors—x^ppellants. 

V. 

Pabna Bank, Ltd. Decree-holder— 
Bespoodents. 

Appeal No. 310 of 1916, Decided on 
4th June 1918, from order of Sub-Iiidfie, 
Pabna and Bogra, D/. I8th July 191G. 

(a) Decree—Execution—Mortgage decree. 

A mortgage decree cannot be executed ncainst 

some of the owners of the equity of redemption. 

.... [i* 143 C 2] 

(b) Limitation Act (1908), S. 15 — Final 
decree set aside in appeal against some de¬ 
fendants and cases against them sent for re- 
trial->-Decree'holder applying for execution 
against rest—Execution Court declining to 
issue execution until suit decided against 
ether defendants and striking off execution 
®**®'~E*«cution decree is stayed by Court's 
order and time does not begin to run until 
case of other defendants is decided. 

After the final decree in a mortgage suit had 
Men set aside in appeal as agaiosi some cf the 
aefendants and the case as against them was 
ordered to be retried, the decree-holders applied 
for execution of the decree as against the other 
defendants, hut the executing Court, declining to 
Issue execution until the liability of tho defen¬ 
dants against whom the decree had been set aside 
was finally settled, made an order striking off 
case foe the present: 

k S® CMCution of the decree was 
stayed by the Court's order striking off the execu¬ 
tion case so that limitatiou in respect of execu¬ 
te run until the liability of 

the defendants against whom the decree bad been 
Mt aside was finally settled. (p 143 c 2] 

Bwarkanath Mitte) —for Appellants. 

Brojalal Chuckerhutly and Gurudas 
oinAfl—for Respondents. 

Fletcher, J. This is an appeal by the 
representative, the widow of a deceased 
judgmeDt-debtor against the order of the 
learned First Subordinate Judge of Pabna. 
dated lOth July 1916, directing execution 
to issue in respectof a certain decree. The 
matter is an extremly simple one if wo 
take the materal facts and confine our 
attention to them. The husband of the 
appellant was a party to a mortgage in 
^vour of an institution called the Pabna 
Bank, Limited, which is a financial insti¬ 
tution, I am told constituted of the local 
lawyers practising at Pabna. That mort¬ 
gage was dated 16th June 1908. It is 
stated that nine days before the mortgage 
the husband of the appellant, that is, the 
judgment-debtor Basant Kumar Roy, exe- 
outed a deed of gift of one of the proper, 
ties in the town of Pabna in favour 
of his wife, the present applicant. Be 
that as it may, the Pabna Bank, Limited, 


instituted in tho year 190S a suit on their 
mortgn;^ 0 . Thev obtained a decree ou 
1-nli February 1909. and tho order abso- 
lute for sale was made on 25bh November 
of tho same year. Suhsequeutlv. defeu- 
dauts 2. ;] and 1 took further procee lin'^s 
in the .natter. L'he case caiiie up to the 
High Court. Tho docre.^ as against delen- 
dauts 2. 3 and -1 was sot asrle and the 
case was ordeiud to lie retiiod. Buc the 
decree and the order absolute for sale as 
against the other defendants were not in- 
terfered with, [n tho meantime, on 27th 
May 1913, aii application was made for 
execution as against tho doiondani.s other 
than defendants 2, 3 and 4. It ia quite 
obvious that a mortgige decree cannot be 
executed against sonm o: the owners of 
the equity of redemption, and the le.irned, 
Judge to whom the application for execu-, 
tion was male said that he was not going 
on that case until the liability of defen. 
dants 2, 3 and 4 had been finally settled. 
This was clearly a proper order. In the 
result the case was tried .against defon- 
dants 2, .3 and 4. It was decreed on Gth 
February 1915 by a preliminary decree 
and the final decree was passed on 27th 
September 1915. Then comes the present 
application. 

The point made is that the decree- 
holders cannot execute the first decree 
because it is barred by limitation. That 
is quite clearly not so. Execution was 
clearly stayed by the order of 27th May 
1913. The Judge said that he declined! 
to make any order in the execution case 
until the liability of defendants 2, 3 and 
4 was finally settled and he struck off, as 
be stated in his order, the execution case 
for the present. What could a party do 
then when the Judge said that until the 
liability of defendants 2, 3 and 4 was' 
settled, be declined to issue execution? 
As a matter of fact, the learned Judge was 
quite right. It is quite impossible to 
execute a decree in a mortgage suit in the 
way it was suggested. If that is so, then 
limitation did not begin to run until the 
liability of defendants 2, 3 and 4 was 
finally settled; and that was done on 27tb 
September 1915. In that view, the case 
was clearly within time and no point can 
possibly be raised as against the present 
application on the ground of limitation. 
Dr. Mitter who appears for the appellant 
did not make a point as to whether the 
tabular statement did or did not comply 
with the terms of 0. 21, R, 11, Civil P. C. 
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Ti¬ 

e'll'’ 


!ti irAor :<C 0 iiis to lie -lealt vvich bv 

« 

inv> I .1^1 I-) of fcho 0:,urD below. It 


v, is onlv a nutter of a-i>cnl- 


riiMji: .at) I .uiion liii'int tan easilv be rna'le. 
Tb 3 •locreo wa- ii i-serl in 1909 against 
the l^l^ii'lants o‘.ii--'r tluo .lefoTKlants ' 2 , 
1 Hi*] -! :itl too lecrco against /ie. 

ie:. ] Hit- 2. ■!> .ni l 1 on 6th Kebruav'' 1915 
w,‘> ii ' ift absolute on 27tli September of 
r.li'i s'.tne year, I’nlor an-l by virtue of 
th'-se ■iecreej*. tho mortgagera, the B'.nb, 
are entitle I to ivive the property brought 
tos;ileK:i(l the pvoceeils tlealt with in 
ac'cor iance with the terms thareof. 

Ti’.e real j'oiut that Dr. Mitter has 
raise*! i-i the nif'ent :ip|)ea| is the ipies. 
tioD of fri'i l various chargi^s of a 

siiii Ja'* I'aiure maoe ag-iiust, the i'ahna 
Bank in tiu’ C -i:n t,,-!o'v. That question 
oiiviouslv cariDot he gone into in amatter 
of this ii iture, This is an application to 
oxocnta c’rtain Iccrcos tint have been 
jjasse I Jin'"! a'efoun'l to bo bincling. So 
long as those decrees remain andisturbed, 
it is quite clear that it cannot b© said 
that execution ought not to issue becuuse 
thay were obtained by some ini|)roper 
means. Those decrees, as long as they 
stand, obviously must be trsated as de. 
crees binding on the parties, and are liable 
to be executed. In my opiniou, the 
learned Judge of the Court below came 
to a correct conclusion when he directed 
execution to issue in this case. In that 
vievv, tho present appeal fails and must 
be dismissed with costs. We assess the 
hearing fee at one hundred rupees. 

Shamsul Huda, J.—I agree, 

V.B./R.K. Appeal dismissed. 
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Newbould and Panton, JJ. 


Satyendra Narayan Bagchi and others 
'—Defendants “Appellants. 

V. 

Sashi Bhusan Chowdhury and others 
— PlaintilTs —Respoudaots 
Appei.lNo. 929 of 1916. Decide! on 
16th July 1018, from appellate decree of 
Sub.Judge, Birbhum, D/. 30th November 
1915. 

Civil P. C (1908). 0. 6, R. 4 and O. 7. R. 1 
Suit for title to tank—Plaint not expressly 
setting up title by adverse possession but plea 
included in statement of factson which claim 
based—Defendant pleading that plaintiff was 
never in possession—Issue of title by adverse 
possession though not distinctly framed 
fought out on merits-Court finding plain¬ 
tiff to be inpossetsion for generations-Ploln- 


iiri 18 entUled to decree declaring title by ad¬ 
verse possession. 

The pl.tintiffs in a suit for establishment of 
title to a t ir,did not espresslv .set np in the 
plunv i! title by adver.'^e possession, but tha plea 
•-•f till- bv adverse possession was; included in the 
staietaeiit of fiefs oil v.hieb the plaintiffs based 
tnair cluin for title and tlie i;.sne of the plaintiffs' 
tiMo by idvecso po^os-jioL was fought out on its 
merit* in tbe first (.’ourt. Th*' case sot up bv the 
dcteudaiits was not that the plaintiffs had'been 
in permissive possossiou. but that thov had never 
been in (.os^essioo: 

Held: that ou tho fia.Iiui; tlnit the plaintiffs 
liHclbeeuiu possession for iieneratious and that 
tie def-*ad3!)ts Inid uovoc h'-en in po-sessiou, the 
plainiius v/ere .ontilled to a decree declaring their 
title bv adverse p.sscssicii. [!' Ill C 2;V liSCl] 

Aniiirendra Nath Bo.'ie an<l Jatindra 
Narain iJiiychi —for Appeliaiits, 

Dir.ij Mohan Mnjumdar and Jotindra 


Lai Hinerji —lor Ue>j{JOQt.lent9. 

Juagmeat.—The plaintitl’s brought tbe 
suit out of which this appeal arises to 
estahlish their lakheraj title to a certain 
tank. Both the lower Courts held that 
this lakheraj title had not been proved 
but that the plaintilis had succeeded in 
proving a title by adverse possession. It 
is contended ou behalf of the appellants, 
first, th.at ou the suit as framed the plain- 
titfs are not entitled bo a decree, and, 
secendiy, that the facts found are not 
sufficient bo justify the conclusion that 
the possession of the plainbltTs was ad¬ 


verse. As regards the brst point, the 
learned pleader for the appellants has ad- 
dreped an able and intoresting argument, 
taking us through a uumber of reported 
cases commencing with the caseof Dijoya 
Debia v. Bydonath Deb (1) aud ending 
with the case of Ram Chandra Sil v- 
Ramaninani Dasi (2). We do nob con¬ 
sider it necessary bo discuss the point 
how far the plaintilis can succeed on a 
title by adverse possession that has not 
been expressly set up in the plaint, be 
cause it appears to u.s from a reading of, 
the plaiot in this case that the plea o(^ 
title by adverse possession was in eluded, 
in tho statement of facts on v.’bich tbe 
plainbifis based their claim for title,and 
it also appears that the issueofthe plain¬ 
tiffs title by adverse possession was fought 
out on its merib.s in the first Court. 
Though such an issue was not distinctly 
framed, it appears from the judgment of; 
the first Couit, in joining the issue of 
limitation to tlie issue of lakahraj titlCij 
that the parties clearly understood that 
ulie )iilinfiff s' claim to title bv adverse 

1 . US.OI 24 W R 44 T. 

2. (IfllGl 36 I G 690. 
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po88d8Bion was in issue. As regards the 
eeoond point, although the lower Courts 
have not distinotly stated on what ground 
they held the plaintiffs' long possession 
to be adverse, it appears that in those 
Courts the case set up by the defendants 
was, not that the plaintiffs bad been in 
permissive possesssion, but that they had 
not been in possession at all. The defen¬ 
dants tried to prove that they themselves 
had been in actual possession of this tank 
The findingthattheplaintiffshave been in 
possession for generations and that the 
defendants have never been in possession 
must be taken as oonolusive in second ap¬ 
peal; and on those findings, we cannot see 
that any other inference could be drawn 
except that the plaintiffs’ possession was 
Adverse. Taking this view we dismiss 
the appeal with costs. 

V.B./s.K. Appeal dismi$3ed. 

A. I. R. 1918 Calcutta 145 (1) 

Mookeejeb and Walmsley, JJ. 

Badhanath Sasnal — Plaintiff“~Peti- 
tioner, 


V. 


% 9 

Uttam Chandra Maiti and others- 
Defendands—Opposite Parties. 

Civil Rule No, 32 of 1917. Decided o 

18th June 1917. against the decision ( 

Addl. Diet. J., Midnapur, D / 15tb Septea 
her 1916. 

*CW1 P. C. (1908), O. 16. R. 20-Parl 
£fus.^***** document under rule but not e: 
“‘WtJng in evidence—Court cannot mab 
““der R. 20 againat him. 

yrder 16 R, 20, authorises the Court to pr< 
lodgment against a party who witbo« 
.. excuse deolines to produce a documei 
. ® there iu hie poBsession or power; if tl 
document Is produced, the requirement of ti 
law is fttiailed. 

Where a party who is required to produce 
aMument under this rule produces it but d 

®^^dence in the case, tl 

ourtis not entitled to make an order again: 
him under the role. 

^yotish Chandra Uazra. —for Pet 
tioner. 


Satiih Ohunder Ghose and Bhupendra 
J^umar Qkose. —for Opposite Parties. 

dudgment.—'We are invited in this 
*nieto set aside an order which purports 
to have been made nnder 0. 16, R. 20, 
ivil P, 0, 1908. That rule is in 
♦owe terms: 

^ pieaent In Court 
eaeuBe, when required 
to give the evidence or to ptodnee 
then and there la his poesesslon 
'power, the Oonit may prononnoe indgment 
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against him or make such order in relation to 
the suit as it thinks fit.” 

The petitioner was the plaintiff in a 
suit for recovery of mesno profits. There 
had been a previous suit between the par¬ 
ties for possession and mesne profits. A 

judgment in that 
suit was in the possession of the plaintiff 
who was present in Court. The Munsif 
expressed a desire to see that judgment 
in order to ascertain the scope of the 
previous suit and the order made therein. 
The plaintiff produced the judgment which 
was perused by the Munsif. The munsif 
then called upon the pla-ntiff to tile the 
document; but for some unexplained 
reason the plaintiff declined to do so. The 
Court thereupon proceeded to make an 
order for dismissal of the suit under 
0. 16, R. 20 of the Code. An appeal 
against such an order is allowed under 
0. 43, R. 1 (h) of the Code. An appeal 
was preferred, but was dismissed by the 
District Judge. In our opinion the trial 
Court was not competent to make an 
order under 0. 16, R. 20. That rule 
authorises the Court to pronounce judg¬ 
ment against a person who without law. 
ful’excuse declines to produce a document 
then and there in his possession or power; 
if the document is produced, the require- 
ment of the law is fulfilled. The plain¬ 
tiff in this case dil produce thedooumeot 
but he declined to exhibit it as evidence 
in the case. This did not entitle the 
Court to make an order against the plain¬ 
tiff under B. 20, 0. 16. The result is, 
that this rule is made absolute, the orders 
of the Courts below set aside and the 
case remitted to the Court of first 
instance to be tried in accordance with 
law. 

V.B./r.K. Buie made absolute, 

A. 1. R. 1918 Calcutta 145 (2) 

WOODROFFE AND SMITHEB, JJ. 

Siha Krishna Sinha Sarma aod others 
—Plaintiffs—Appellants. 

V. 

Jagat Chandra Talukdar and others — 
Defendants—Respondents. 

Appeal No. 1279 of 1916, Decided on 
4bh April 1918, from appellate decree of 
Sub Judge, Mymensiogh, D/. 18tb April 

1916 * 

Landlord and Tenant—Suit for arrears of 
rent against one of several heirs of decease 


V(6 Calcutta Mohananda v. Baikantha (Fbtther, .C) 


•e.;anl is net maintainable—Contract Act (9 
ot l«72i. S. -13. 

I -ui ;n .iiitaii) M >ijit forarrear? 

t iu i:.’!in-t on,, of-r vf-ral lieirs of a deceased 
i-n„nt '.sithout j.inin;: the othf-r? as d-fendants. 
• . i 3 has 110 aiiplicaiiilitv to such a case. 

, [PM6C21 

'‘■jrsh ijiandra lioy and llajendra 
( li'in ira Gnha~iov Appellants. 

Diiwkd yath Chakralerthi/ aud 
l\iii\dr Cliakraverty —for Respondents. 

Woodroffe. J.— This was a suit to 
recover arrears of rent in respect of a 
tenure. This tenure originally belonged 
to a man of the name of Ram Sarau 
Bachaspati, and the persons sued for 
rent were two persons of the names of 
Jagat Chandra Talukdar and Nritya Sun. 
dari Dassi who were bis heirs. Itap. 
pears, in the 6rst place, that in this suit 
the plaintiffs sued both the persons enti¬ 
tled to the tenure. When the case came 
on for hearing an objection was taken 
that, as stated in the pleadings, the in¬ 
terest of defendant 1 had ceased in the 
tenure, for in 130o he sold it to two per¬ 
sons of the names of Syam Sundar Sar- 
karand Nritya Sundari Dassi, and the 
former sold it again to Dwarka Lai Sar- 
kar and the latter to one Anath Bandhu 
Guha. 

One of these persons applied to be 
made a party to the suit. It appears 
that as regards the transfer there is no 
fluesbion of the right of transferability— 
the landlord's fee was paid and the name 
of the transferee was recorded in the 
khatian. On that and on the registra- 
tion of the transfers the liability of de. 
fondant 1 ceased and such liability as was 
upon him devolved upon his transferees. 


ijvAHTHA Ibiotober, .1.) 

ther the plaintiff could proceed against 
one of the heirs without joining the other. 
This turns upon the question of the ap. 
plicability in the present case of the pro 
visions of S. 43, Contract Act. In my' 
opinion it has not been shown that, that' 
section has applicability in the present 
case, which is one as I have said of heirs 
and transferees from such heirs. This is 
not a case of a contract vphich is referred 
to in that section nor, as has been sug¬ 
gested, has an implied contract by reason 
of the transferees taking possession of the 
Und or having gone to the landlord to 
have their names recorded and so forth 
been made out. Of that w e have no evi¬ 
dence before us in this case. A number 
of decisions have been referred to, but in 
none of them are the facts on all fours 
with the present case, I think the judg¬ 
ments of both the Courts below are 
right. The appeal is therefore dismissed 
with costs. 

Smither, J.— I agree. 

v.e./r.k. Appeal dismirnd. 
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Fletcher and Shamsul Huda, JJ. 

Mohanandd Dutta Chowdhury — De¬ 
fendant—Appellant. 

V. 

Baikantha Natk Dutta and others^ 
Plaintiffs—Respondents. 

Appeal No. 776 of 191G, Decided on 
14th March 1918, against appellate de¬ 
cree of Addl. Disb. Judge, Sylhet, bi- 
17th December 1915. 

Hindu Law—Widow—Surrender—Surren* 
der in favour of reversioners—When valid 
stated. 


The plaintiff however was unwilling to 
make the transferees parties to the suit. 
As he did not do so. both the Courts be¬ 
low held thatthe suit wasnobwell found¬ 
ed and that it could not proceed without 
the addition of the transferees as defen¬ 
dants and both the Courts thereupon 
dismissed the suit. The question there- 
fore before us is narrowed down to a 
single point, namely, whether in the cir- 
curastancesof this case the plaintiff could 
sue defendant 2 alone. This question 
again was dependent on a consideration 
of that which has been argued before ns, 
namely, whether or not the liabilitvof 
defendants 1 and 2, who were admittedly 
heirs of Ram Saran Bachaspati, was a 
joint liability or a joint and several 
liability. The question then is whe- 


.4 surrender in favour of her husbaod'a rever* 
soioers made by a Hindu widow otherwise than 
for consideration to meet legal necessities, in 
order to be valid, must be of the whole of her 
interest in the estate. IP 147 0 2) 

Mohindra Nath Roy and Gobinda 
Chander De Roy —for Appellant. 

Sasadkar Roy {Senior )— for Respon¬ 
dents. 

LFIetcher, J .—This is an appaal by de¬ 
fendant 2 against the julgment of the 
learned District Judge, Sylhet. affirming 
the decision of the Munsif of Habigunge. 
The suit was brought to recover posses¬ 
sion of a one-anna share as against de¬ 
fendants 1 and 2 on a declaration of title 
by purchase The admitted facts are 
these: The original owner of the pro¬ 
perty was one Gopinath. He had three 
sons; defendant 1, the father of defeo^ 
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daot 2, and one Chandranath. Cliandra. 
nath died leaving a widow, Tripura Sun- 
dari, a daughter who married oue Protah 
and tho son of that daughter named 
Joanendra. The title in this case is 
made in this way. On 19th July 1901 
Tripura Sundari executed a document 
(Ex. 4 ) in favour of Jnanendra who was 
then a minor. The documeot, after the 
ordinary recital that she was in want, 
stated as follows: 

If I make you absolute owner of a one 
anna share out of my share of the properties 
mentioned below by transferring tbe same to you 
by a deed of release and if your father sells that 
share by a kobala aocompanied by an ekrar to 
compensate loss in your bebalf, some persons 
are ready to purchase that share.” 

That does not purport to be a sale by 
the widow for the purpose of meeting 
her necessities. It simply states that it 
would be a convenient way of selling the 
property if it is made over to the grandson 
Jnaueuda. Then tbe deed states: 

“ I, on rellnqulehing whatever right I have 
of enjoyment and possession of a one-aona 
share out of my share of the undermentioned 
properties worth Rs. 300. etc., make you ab- 
Bo ute owner in respect of the said share. Prom 
this day, whatever right of enjoyment and pos- 
Beeslon I have in the lands proportionate to that 

share being extinguished, you become absolute 
owner.’' 

It is said that that documeot is a sale 
by tbe widow or may be treated as a sale 
by the widow for the purpose of meeting 
hor pr686Dt D6C88siti69. That caoQot ba 
anything of the sort. Tbedocument pur^ 
ports to be a release by the widow of an 
one-anna share of her life, interest and 
the purpose for which the release was 
made was thus stated in the deed, namely 
that the release having been made to 
Jnanendra, Jnanendra’s father Protap by 
executing an ekrarnama might be able to 
get some person to purchase the property. 

''Ij® Privy Council and of 
t^hia Court are quite clear that a release 
by a widow to the reversioner cannot be 
made of less than the whole of her in¬ 
terest, The reason is to prevent these 
MU inual releases to the reversioner for 
the time being and Urge portions of the 
property from being withdrawn from the 
person who ultimately torns out to be, 
in fact, tbe reversioner on the widow’s 
death and also that if a widow has gob 
to give up the whole of her interest she 
would be very careful before parting with 
the whole of the property at the same 
time. It ia said in this case that when 
this mau Protap sold the property seven 


months after, that transactionaloug with 
I'Jx. 4 formed oue and the simo tniusac- 
tioo. I do not agree. The i.I.'iintiris .lid 
not allege that it was so and obviously 
it cannot ha so. Moreover the fict found 
by tho loarnol Judge is that tlio cousi- 
deration money obtained by I’rotap at 
the sale is not traced beyond the bauds 
of Protap. It is not shown that it vvent 
to Jnanendra or to somobedy else, f 
think a case like this is cleirly opposed 
to tho decision of the Full Perlcb of this 
Court that a surrender by a flindn wi.lowj 
made otherwise than for consideration! 
to meet legal necessities must he of the! 
whole of her interest. This case was au’ 
attempt to surrender a small portion and 
Ex. 4 did not, in my opinion, operate bo 
pass that one anna share to Jnanendra 
which was subsequently purported to be 
sold to the plaintiffs by Protap. That 
being so we ought to set aside the decision 
of the learned District Judge and allow 
the present appeal and dismiss the plain¬ 
tiffs’suit with costs both in this Court 
and in the lower Court. 

Shamsul Kuda, J.—I agree. 

v.b./r.k. Appeal allowid. 
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Fletcher and Chatteiuea. JJ. 

Joy Chandra Das —.appellant. 

V. 

Mahamed Amir —Respondent. 

Appeal No. 213 of 1916, Decided on 
17th August 1917, from order of Dist 
Judge, Dacca. D/- let June 1916. 

(a) Provincial Insolvency Act (1907)—Sum¬ 
mary proceediogB cannot be held for dis¬ 
covering properties of Insolvent — Bank¬ 
ruptcy Act S. 27. 

Tbe Provincial Ineokeney Act contains no 
eecuon corresponding to S. 27. Bankruptcy Act 
An insolveocy Court bas tberefoie no jurisdic¬ 
tion to hold summary proceedings for tbe pur¬ 
pose of summoning before it and examining per¬ 
sons in order to discover wbetiier any portion 
of the JDSolvenfs property Las been concealed 
by him by having vested it iu a beoamidar aod 
thereupon directing the bonamidac to transfer to 
the Official Receiver tbe property so vested in 

, (P148C.1] 

(b) Insolvencj'—lnsolvent proved to have 
concealed property by vesting it in benami* 

of creditor is to inititute suit 
against benaniidar to recovery property— 
Benacnh 

When a scheduled creditor iu an insolvency 
proceeding has a prima facie case that a portion 
of tbe insolvent's properly has been corcealed 
by the insolvent by having vosteditin a be- 
namidar, bis remedy is to apply to the Court to 
direct the Official Receiver to institute a suit 
against tbe benamidarto recover the property in 
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rjiiefitioQ on condition that the creditor so ap* 

phin^ Miall {ut the official receiver in funds 

and profc-rly indemnify biro against the costs 
lu the suit. [p 0 

^ Sarat Chaudni Basak and Bepin 
Chandra Bose~ior Appellant. 
linpcndra Lai Uon -for Respondent. 

Fletcher, J. This is an appeal by a 
scheiiuled creditor in an in.solvency pro¬ 
ceed iny. The appeal is preferred against 
an order made by the learned District 
Judge in whose Court tlie insolvency 
proceedings are pending refusing to ex¬ 
amine certain persons and the insolvent 
and his wife with reference to a portion 
of the property of the insolvent, which 
is alleged to have been concealed by the 
insolvent by having vested the same in 
the name of his wife. The case has 
been argued before us that the Court 
must have inherent jurisdiction'to hold 
summary proceedings which S. 27, 

Bankruptcy Act of 1883 authorizes-to 
which there is a corresponding section 
^ the Presidency Towns Insolvency Act. 

We cannot assuuae that any such sum. 
mary powers are given. The case must 
turn on the sections of the Act itself. 

The Provincial Insolvency Act contains 
no section corresponding to S. 27, Bank, 
jrupbcy Act. The Court has therefore as 
the learned Judge remarks, no jurisdic¬ 
tion to summon before it the wife of the 
insolvent and to examine her and direct 
her to transfer to the Official Receiver the 
property vested in her name, if it proves 
to be the property of the insolvent. The 
learned Judge’s order that this is not a 
proper proceeding is right. But the 
course that he has suggested that the 
appellant should adopt is not accurate, 

His view is that the appellant can main- 
tain a suit to recover the property. It 
is quite clear that he cannot. The usual 
order that is made in a case of this 
nature is that the creditor should apply 
to the Court todirect the Official Receiver 
to institute and continue a suit against 

the wife of the insolvent to recover the 
property iu question, making it a condi- 
tion precedent that the creditor so ap¬ 
plying, that the Official Receiver shall in. 
stitute such a suit, does pub the Official 
Receiver in funds and properly indemnifies 
him against the costs in the suit. That 
is ovbiously the proper course for the 
appellant to take. 

He must apply to the learned District 
Judge, if he has a prima facie case, as 
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the report of the Official Receiver sug- 
gesbs that there is a prima facie case, 
that the Official Receiver be directed to 
institute a suit against the wife of the 
insolvent cn these terms, namely that 
creditor should put the Official Receiver 
in funds and indemnify him against the 
costs of the suit, and if he fulfils those 
conditions, the Official Receiver should 
bring a suit to recover this property from 
the wife of the insolvent. The sugges. 
tion that this can be done in the course 
of the insolvency proceedings by a sum¬ 
mary proceeding is not supported by the 
terms of the sections of the Provincial 
Insolvency Act. The present appeal 
therefore so far as the main question is 
concerned, must stand dismissed. As I 
have already stated, the creditor is en¬ 
titled to make that application to the 
learned Judge with reference to a suit 
being instituted by the Official Receiver 
for recovery of this property. As the 
respondent is an insolvent and is sup- 
posed not to have any money except the 
tools necessary to carry on his trade and 
the necessary bedding and olobhing for 
himself and his family, although ho is 
quite able to indulge in engaging eminent 
lawyers to conduct his case, we do not 
make any provision for the costs of this 
appeal. 

Chatterjea, J.—I agree. 
v.b./r.k. Appeal dismissed, 
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CUATIERJEA AND RICcIARDSO.V, JJ. 

Juranu Mahamed —Defendant—Ap¬ 
pellant. 

V. 


Jathi Mahamed —Plaintiff— Respon¬ 
dent. 

Appeal No 1257 of 1915. Decided on 
29bh August 1917, against appellate decree 
of Offg. Sub-Judge, Julpaiguri, D/- 6th 
November 1915. 

Civil P. C. (1908), 0. 21, Rr, 93, 92 and '91 

Purcbftfcr deprived of property by p*rion 
claiming under paramount title cannot 
I® recover purchase money. 

Ad auctioD*purchaser who is deprived of the 
property purchased by him because the judgment- 
debtor bad no saleable interest therein or who is 
evicted under a title paramount to that cf the 
judgment-debtor, cannot under the present Code 
of Civil Procedure bring a suit to recover from 
the dccrce-hclder tho purchase-money pei^ 

him. [p j49 c i] 

Under the general law, apart from statute, 
there is no warranty of title at a Court sale* 
3 Cal 806 (P C), Foil. [P 149 C 2} 
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Kshitish Chandra Neogy —for Appel¬ 
lant. 

Narendra Nath Se7i —for Respondent. 

Judgment. —The facts are clearly 
stated by the learned Munaif. Id execu¬ 
tion of a decree obtained by the defen. 
dant ae mortgagee of an occupancy bold, 
ing, the holding was put up to sale and 
purchased by the plaintiff in February 
1910 for Rs. 335. The plaintiff obtained 
possession in May 1910, but was subse¬ 
quently sued in ejectment by the land¬ 
lords in whose favour a decree was made 
on 28th August 1912. The plaintiff then 
brought the present suit to recover his 
purchase-money with interest. The suit 
was dismissed by the Munsif who held 
that such a suit was not maintainable. 
An appeal by the plaintiff was successful 
and the appeal before os has been pre- 
ferrel by the defendant from the judg¬ 
ment and decree of the Subordinate Judge, 
dated 6th March 1915. The question is 
whether an auction-purchaser, who is de¬ 
prived of the property sold to him by 
reason of the fact that the judgment, 
debtor bad no saleable interest therein or 
who is evicted under a title paramount 
to that of the judgment debtor, is en¬ 
titled to bring a suit to recover his pur- 
chase-money from the decree-holder. It 
appears to have been held that 8. 315, 
Civil P. 0.,, 1882, conferred a statutory 
right upon the purchaser which was sufB- 
oient to support a suit of this nature 
[Munna Singh v. Oajadhar Singh (l), 
Pachayappan v. Narayan (2), Gurshi. 
dawa V. Qangaya (3) and Ram Kumar 
Shaha v. Bam Oour Shaha (4)]. As 
pointed out however in Nannu Lai v. 
Bhagwan Das (5), the corresponding pro¬ 
vision in the present Code, 0. 21, E. 93, 
is framed in very different terms. Under 
that rule the purchaser’s right to a re¬ 
fund only arises when the sale has been 
set aside under the preceding R. 92 and 
the right conferred is 

to aa order for repayment - of hla purchase 
money, wUh or withoat interest as the Court 
P^ay direct, against any person to whom it has 
l>Mn paid." 

That implies that the order will be 
made as incidental to the proceedings by 
which the sale is sat aside. K. 91 only 
confers a right to make an application to 

1. (18B8)6 All 677 (PB). ^ 

8. (1866) 11 Mad 269. 

8. (1898) 88 Bom 788. 

4. (1910) 87 Cal 67:^=810 659. 

6. (1917) 89 AU 114S87 10 9. 
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the Court, that is, to the Court of exeou- 
tioD. The Code confers no right to bring 
a suit either directly or constructively. 
The right to bring a suit therefore must 
depend upon the further question whe- 
ther the title to property sold in execu¬ 
tion of a decree is guaranteed either by 
the Court or by the decree holder. Under 
what we may term the general law apart 
from statute there is no warranty of 
title at a Court sale. See Dorab Ally] 
Khan v. Abdool Azcez (6). In the judg¬ 
ment of the Privy Council in that case 
the following observation occurs: 

"Now it is, of course, perfectly clear that when 
the property has b’eu so sold uuder a regular 
executioQ, aud the purchaser is afterwards evic*{ 
ted under a title paramount to that of thejudg*! 
ment-debtor, be has no remedy against either 
the SberiS or the judgment-creditor." 

If that be the law—apart from any 
such statutory right as that which may 
have been conferred by 8. 315 of the 
Code of 1882—then the present suit is 
incompetent and the learned Subordinate 
Judge was wrong in reversing the Mun- 
sit’s decree. This conclusion is in accor¬ 
dance with the view of the Allahabad 
High Court in the case already cited. It 
is also supported by a dictum of the 
Madras High Court in a recent case Par- 
vathi Ammal v. Govindasami Pillai (7). 
It is true, as the respondent’s learned 
pleader reminded us, that a different view 
has been taken in Bombay [Bustomii v. 
Vinayak Gangadhar (8)]. But with great 
respect we are unable to appreciate the 
grounds on which that decision rests. 
The position may be summed up in the 
words of Mubhusami Ayyar, J., in Sun- 
dara Gopalan v. Venkatavarada Ayyan- 
gar (9): 

‘Tha decision of the Privy Council seems to me 
|0 bs an authority for tbe proposition that the 
implied warranty of title in respeot of 'sales by 
private ooctract cannot be extended to GoorC 
sales, except as far as such extension is justi6ed 
by procssBUal law in India." 

‘The precise point which arises here 
did not arise in the case before Muthu- 
sami Ayyar; J.. and was not dealt with. 

It seems possible however that if the 
question bad arisen, that learned Judge 
might have himself been disposed to take 
the narrower view of the rights of the 
auction-purchaser even under tbe Code of 
1882. However that may be, the pre- 
s ent Code.'as alreadystated, is differently 

6 . (1877 78) 3 Oal 806=5 IA 116 (P 0). 

7. (1916) 39 Mad 803=30 I C 827. 

8 . (1911) 35 Bim 29=7 I 0 955. 

9. (1894) 17 Mad 328. 
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e^i•re^-e.l aivl Joes not support the re. 
iiieily hy suit whieli the lespondent 
cluni'. It ha^ to l )0 remombererl that 
what is soKl at a Court sale is the pro¬ 
perty. not of the liecree-hohler but of the 
jU'l;^ii;f3nt-'lel)tur. It may' often happen 
that tho t'iu'iers at the sile know' more 
al-jut tiio property than thedacree holder 
in 1 in any case, as tho Allalmh 1 1 lli^h 
Cjiirt points out Nannu Ltil v. BkanadW 
Das (ij), 

"to allow the purcha<;cf to get back the price 
without having the sale Set a-ide, perhaps long 
after the sale, would obviously opeu the door to 
much fraud and would place the decree-holder at 
a very great disadvantage,” 

We allow the appeal and restore the 
decree of the Munsif with costs through, 
out. 

V.B., R.K. Appeal allowed. 
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Richardson and Beachcroft, JJ. 

Emperor 

V. 

Sagar Singh and Accused- 

Petitioners. 

Criminal Revn. No. 1086 of 1917. De¬ 
cided on 205h November 1917. 

Penal Code (I860), S. 168—Police officer 
carrying on shop is liable to be convicted 
under S. 168i-Police Act (1861), S. 10. 

The words any employcncnt or office what¬ 
ever ' in S. 10, Police Act, are wide enough t> 
cover the case of a police officer who engages in 
trade. CP150C2] 

The conduct of a police servant carrying on 
a shop comes within the prohibition contained 
lu S. 10, Police Act. and be is therefore, liable 
to be convicted under S. 168, Penal Code. 

[P 150 C 2] 

Dasarathi Sanyal and Biralall Cha. 
krabarty —for Petitioners. 

Orr—for the Crown. 

Judgnvent.— The two petitioners be¬ 
fore us are brothers; petitioner! is a 
Uabildar, and petitioner 2, a constable 
of the Armed Police Reserve at Mymen- 
singh. They have been convicted of an 
oflFence under S. 168. 1. P. C.. and sen- 
tenced to two months' simple imprison¬ 
ment each. S. 188. I. P. C,. lays down 
that whoever, being a public servant and 
being legally bound as such puMicser- 
vant not to engage in trade, engages in 
trade shall be punished with simple iin- 
prisonmeut, etc. This Rule was obtained 
on the ground that the facts alleged by 
the prosecution do not constitute an 
offence under that section. The point 
which has been taken is that the prose- 
cutioQ has not shown that the two peti¬ 


tioners are legally bound as public ser- 
vants not to engage in trade. In the 
Bengal Police Manual in para. 812 there 
is this provision: 

“Without the pavious sinction of the Local 
Oovernment a p:>Jic6 officer may uot engage in 
any trade or liud^rtake any employmoul other 
than his public duties.” 

As to that, the argument of the peti¬ 
tioners is that the prohibition is not a 
statutory prohibition. Upon that ques¬ 
tion, in ray opinion, it is not necessary 
to express any dednite opinion. For our 
present purpose it is unnecessary to say 
whether police officers are or are not 
legally bound by that prohibition within 
the meaning of S. 1G8. It is sufficient 
to refer to S. 10, Police Act 1861. S. 10 
enacts 

‘ No police officer shall engago io any em¬ 
ployment or office whatever, other than bis 
duties under this Act. unless expressly permit¬ 
ted to do so in writing by the Inspe-tor-Geoe- 
ral.” 

The words any employment or office 
whatever" appear to me to be wide 
enough to cover the case of a police offi¬ 
cer who engages in trade. What has 
been found in the present case is that 
these petitioners were carrying on and 
conducting a shop not far from the police 
Barracks where they actually sold grocery 
stores. I see no reason to sty that their 
conduct in so doing does not come with 
in the prohibition contained in S. 10, 
which I have read. Without straining 
language a man may be employed or may 
employ himself in trade or industry or 
any other occupation. In this case it 
has clearly been found that the peti- 
tioners were engaged or employed in 
keeping a grocery shop. In that view 
there is no ground for disturbing the 
convictions and this Rule must be dis¬ 
charged. The petitioners must surrender 
and serve out the remainder of the sen¬ 
tences imposed upon them. 

V.B./r.k, Buie discharged. 

A. I. R. 1918 Calcutta 150 (2) 

Fletcher and Smither, JJ. 

Trailokya Nath Roy Ghowdkury —De¬ 
fendant-Appellant. 

v. 

Durga Nath Bliattacharjya —Plaintiff 

—Respondent. 

Appeal No. 874 of 1916, Decided on 
10th May 1918, from appellate decree 
ofoffg. Dist. Judge, Commilla.D/- 23rd 
Sieptember 1915. 
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Udit Naratan V. Jasoda 


Bengal Tenancy Act (1885), S. 98^Dittrict 
Judge hai ample powers as to remuneration 
of manager-**Questton of limitation in suit 
for arrears of pay of retired common 
manager on basis of District Judge's order 
does not therefore arise. 

Under S. 98 the District Judge has ample 
powers to pass orders with respect to the remu* 
aeration of the comoioo manager. Therefore no 
<tviestioQ of limitation arises in a suit brought by 
a retired common manager to recover arrears of 
bis pay on the basis of an order made by the 
District Judge directing its payment. [P 151 G 1] 

Jogesh Chandra Boy ani Bupe7idra 
Kumar Roy —for Appellaot. 

Gobind Chandra De Roy —for Res- 
poodent. 

Fletcher, J.—This is an appeal by 
the defendant against the decision of the 
learned Officiating District Judge of 
ComrniUa, dated 23rd September 1915, 

* affirming the decision of the Munsif of 
the same place. The suit was brought 
by the plaintiff who was a common 
manager appointed by the District Judge 
under the provisions of S. 95, Bengal 
Tenancy Act, to recover arrears of pay 
from 15th May 1910 when he entered 
into service down to the 19th September 
of the same year when be made over 
oharge to his successor. The only ques¬ 
tion raised in this appeal is whether the 
suit is barred by limitation. The learn¬ 
ed Judge of the lower appellate Court, 
in my opinion, quite rightly held that no 
question of limitation arose in the case 
at all. The District Judge under S. 98, 
Ben. Ten. Act, has absolute control over 
matters lilra this. Under the terms of 
the section, he has ample power to pass 
orders with respect to the remnneration 
of the common manager. Now, what 
was done in this case was that on 26th 
July 1913, the District Judge passed an 
order that the plaintiff was to be paid 
what was found to him. The District 
Judge bad ample jurisdiction to make 
that order under the powers conferred 
by 8. 98, Ben. Ten. Act. Uaving made 
that order,*it was the duty of the person 
who received that order—the present 
common manager who bad to obey the 
order of the District Judge, under whose 
control he was—to comply with the 
terms of that order. That order not 
jhaving been complied with, the plaintiff 
brought the present suit. No question 
iof limitation arises in this case. The 
reason why the suit was resisted is not 
far to seek and that is this: The present 
common manager who is also under the 


control of the District Judge apparently 
thouglit for some reason that lie would 
be accountable to tlie estate if the plain¬ 
tiff’s suit proved successful. The defend¬ 
ant had no ground to resist the claim of 
the plaintiff for arrears of his pay. The 
present appeal fails and is dismissed witii 
costs. 

Smither, J—I agree. 

V R./r.k, Appeal disynissed. 
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CHATT15R.1EK AND WaLMSLI'Y, JT. 

Udit Narayan Jha —Judgment debtor 
—Appellant. 

V. 

Mt. Jasoda Sahun Kalnn and oihera 
—Decree-holders—Respondents. 

Appeal No. 204 of 1914, Decided on 
20bh August 1914, from order of Offg. 
Sub-Judge, First Court, Bbagalpur, D/- 
5th March 1914. 

(al Civil P. C (1908). S. 34, O. 22, R. 4(2)- 
Hindu widow and next reversioner executing 
mortgage bond —Decree obtained against 
both—Objections by widow alone disallowed 
—Next reversioner substituted after her 
death raising same objections—Reversioner 
is competent to reopen matters settled by 
orders made previous to widow's death. 

A Hindu widow in possession of the estate of 
her husband and the next reversioner jointly 
executed a mortgage bond, A decree was obtained 
on fool of tbe bond against both the mottgagor.s 
and vas pot io execution against them. The 
wldaw alone raised certain objections to the 
execution which were disallowed. After the 
death of tbe widow pending execution the next 
reversioner, being substituted in her place, raised 
the same objections: 

Held : that ibo reversioner was competent to 
re-open the matters settled by orders made prior 
to tbe death of tbe widow, as after ber death be 
became, as tbe beir of the last male owner, fully 
clothed with all the rights of aproprietor, where¬ 
as before the death of the widow in possession he 
bad a mere contingent interest which might 
never come into being. (P 152 C 2 ) 

(b) Civil P. C. (1882), S. 209-Intereil- 
Jurisdictien to grant further interest after 
expiry of period of grace ia under S. 209— 
Proper period for allowing auch further 
intereat ia when decree sbaolute ia made— 
Decree abaolute not providing for same—It 
aheuid be held that no aucb intereatia allow¬ 
ed. 

After the period of grace allowed by tbe prelimi- 
mary decree in a mortgage suit has expired, the 
matter passes from tbe domain of contract to tbe 
domain of judgment and the jurisdiction of the 
Court to grant further interest after the expiry of 
tbe period of grace is under B. 209, Civil P. 0. 
of 1882. The proper period for allowing such 
further inlerest would ^ when tbe decree absolute 
Is made; therefore, where tbe decree absolute 
does not provide for any such interest, it should 
be held that no such interest was allowed. 

[P1S8C1] 
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Jiam Ghunder Mozumdar and Uma 
LiKi/nu Lah-i—for Appellant. 

Vai/. P,oy and Gurudas 
■'^inha for Respondents. 

Nainabaty. a 
mdij ui. ow in possession of the estate 
oHierhnsh.ml.andfhe next reversioner, 
IS the appellant before us. jointly 

ex cutolainortRafie-bondon which the 

^- ditor obtained a decree against both 
;.nd executed the same against both.claim- 
n„ interest at the bond rate until actual 
laymsnt. Nainabaty alone made an 
Objection as regards interest subsequent 

IV. objection 

as disallowed and an appeal totheHigh 

Court was filed hut withdrawn. The 

sain n! Pi-operty hy private 

sa 0 under the sanction of the Court and 

sat shed a par of the decree. The decree 

annlisl ? ‘'ospondeDt. who 

?! i !r ^° 7 -'^"^otioo claiming interest at 
non 1 i ^'■'S'Dal decree, holder; 

L In Nainabaty died and 

tne appellant was substituted in her 

o! on the ' iudgment-debt- 

ordflr f ^ ‘■eversioner, this 

then ^8 

i'htt! ' J^dgment-debtorinhisown 

obieetnn 3«'^8-fil8dafresh 

object on on the ground that the decree- 

thVnen-^ ioterest after 

thedV ^ ‘^8 terms of 

e decree: about the same time he filed 

tlecrV amendment of the 

no! 5 ground that it was not in 

accordance with the judgment. These 

alternative 

P oceedingg 80 that if the one failed the 

other might be fought out. Both the 
applications were rejected and we have 

oh.W^ miscellaneous appeal in the 
objection case under S. 47. and the rule 
in the amendment case. 

on question that suggests itself 

on the facts stated is one of the com- 
petency of the present proceedings. The 
appellant Udit Narain was a party to the 
becree and a party to the execution: can 
ne re open matters settled by orders 
made prior to the death of Nainabaty? 

I « » fallaoy involved in the 

,question The Udit Narain that was a 
party before the death of the widow in 

.possession was merely the presumptive 
reversioner Udit who had no present in¬ 
terest in the property in dispute, who 
bad a mere contingent interest, a mere 
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apes successionis which he could not dig 
pose of; his right wag contingent on hig 
aurviving the widow and might never 

Ti The Udit Narain X 

bat. initiated these proceedings is the 
praaent heir of the last male owner and 
33 ^ully clothed with all the rights of a 

i^lentity is only in the 
name and not in tbatitleor theoharaoter. 

so far as these are concerned he is quite 

I think he is entitled 
to defend his newly acquired title by all 
means accessible to his new character.] 
ommg to the merits, I find that tbel 
ordering portion of the judgment was: 

is to bear interestat 
boar b <30sts to 

‘default to pay 

mort^pM of 

mortgaged properties/’ 

The decree gives the fl) principal with 
interest at the bond rate up to date of 
suit, (2J interest at the bond rate from 
date of suit to the date of realization, 
lof interest on the interest at six per cent 
per annum from date of suit to date of 
realization, (i) interest on costs at six 
per cent, per annum from date of decree 
to date of realization, (o) costs, and then 
orders that if they fail to pay the whole 
of the decretal amount within the period 
fixed by the Court (six months) the de. 

orebal amount would be realized by the 
sale of the mortgaged properties. Under 
the provisioDSof Ss. 86 and 88, T. P Act 
as interpreted by their Lordships of the 
Privy Council m the case of Sundar 
Koer V. Bax Sham Krishen (1): 

‘‘A general account shall be taken once for all 

forVln^iCTV f^e stated in the deoree 

ior prinoJpal, interest and costs due on a fixed 

day and that after the expiration of that day If 

the property should not be redeemed the matter 

Bhould paes from the domain of contrict “ th^b 

of judgment and tbe rishts nf a 

Bhonld thenoeforth depvnd nol on th.TllT 

Of his bond but on .hfdireorion°s in'l'ho 

Saotion 209 of the old Civil P C 

rrovtded‘’tf r u 

provided that when the Court gives a 

Uorto°th“°“- 

p^noipsl sum with intreet 

2 L n of interest 

datfof^ ,Tf"’“i " "“soo^ble rate from 

aivon I'l • ^oo'^o^orest is expressly 

IS to ha fcon siderad as refused. 

% i ♦ 11 _ 
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Now if Ss. 86 and 88, T. P. Act include 
the whole period up to the expiration of 
the period of grace, the juriediotion to 
grant further interest must be under 
S. 209, Civil P. C; for it is after that 
period that the matter passes from the 
domain of contract to the domain of judg< 
ment. In the present case there is no 
indication of any interest being decreed 
subsequent to the period of grace; all the 
hve items of the decree including the costs 
form the decretal amount, the failure to 
pay which would maks the amount realiz¬ 
able by sale. This is the preliminary 
decree and until the six months expired 
there was no knowing whether any fur¬ 
ther interest would be payable. It seems 
that the proper period for allowing fur¬ 
ther interest would be when the decree 
absolute is made. The decree absolute 
or rather order absolute in this case does 
Qot provide for any such interest, and I 
think no such interest was given by the 
'decree. It is contended that the words 
in the original ta-roz-wosool used in 
contradistinction from the words adai 
show that the decree meant to make a 
distinction between the date fixed for 
payment and the date of actual realiza¬ 
tion. I think this argument is notsound. 
The words wosool and adai are relative 
terncs. The creditor makes wosool or 
realization when the debtor makes adai 
or payment. So that the decree as made 
seems to speak of the same point of time 
by the words wosool and adai and is to 
piy mind one in acoordance with the 
judgment. It is true that it allows in¬ 
terest on interest at six per cent, per 
annum from date of suittodate of realiza. 
tioD but that has been accepted. In this 
view of the matter, I think that the 
rule should be discharged and the appeal 
decreed. The interest will be calculated 
up to the end of the period of gi’ace and 
if on that calculation anything is found 
due to the decree-holder, execution will 
go on for the same. If the whole amount 
due should be found to have been satisfied 
before the present objection tbeexeoution 
case will be dismissed. The appellant is 
entitled to his costs, which we fix at 
three gold mohurs. 

Walmsley, J. —I agree. 

V.B/r.k. Appeal allowed. 
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Teunon and Newbould, JJ. 

Ram Lal Mandal and others — Appel' 
lants. 

V. 

Asutosh Mandal and others —PlaintiiTs 
and Defendants—Respondents. 

Appeal No. 401 of 1915, and Rule No. 49 
of 1916, Decided on lObh December 1917, 
from order of Dist. Judge, 24.Pargana3, 
D/- 16th June 1915. 

Qvil P.C. (1908), O. 21,Rr. 15 and J9 (b)- 
Suit for rent by cosharer—A11 cosharers made 
pro forma defendants — Some holding dual 
position of being tenants and cosharer—Suit 
decreed in favour of plaintiff and also in 
favour of cosharers pro forma defendants— 
Application for execution by pro forma de¬ 
fendants bolding dual position maintainable 
—Court had to decide first what each party 
owed to other and allow execution for dif¬ 
ference. 

PlaintiS, a cosharer landlord, brought a suit 
for rent impleading seveial persons as defendants 
to the suit, of whom defendants 1 to 14 held a 
dual position being tenants and cosharer land¬ 
lords, 15 to 21 were purely tenants and 22 to 41 
were cosbarer landlords. All the cosbarer land¬ 
lords were made pro forma defendants. A decree 
was made for Rs. 76 odd in favour of the 
plaintiO and tor Rs. 380 odd in favour of the 
cosbarer landlords, the pro forma defendants. 
The pro forma defendants 34 to 38, who were also 
tenants defendants 1 to 5, applied for execution of 
the decree against defendants 7 to 21 for Re. 285 
and odd, which was the whole balance of the de¬ 
cree pa.'sed in favour of the proforma defendants, 
Rs. 95 odd having been realized in a previous 
execution proceeding: 

Held-, that such an execution was maintainable, 
but the Court under the provisions of 0. 21, R 19 
(b), Civil P 0.. should first ascertain wbat 
amounts were due from each party to the other 
and thereafter allow execution to proceed for the 
diSerence, naaking such order as it deemed neces¬ 
sary for protecting the Interests of the persons 
who bad not joined In the application for execu¬ 
tion. fp 154 0 1] 

Amarendra Nath Bose and Sarat 
Chandra Roy Ckowdkury — for Appel¬ 
lants. 

Samatul Chandra Dutta and Satish 
Chandra Mukerjee —for Respondents. 

Judgment.—This appeal arises out of 
an application for execution. It appears 
that a cosbarer landlord brought a suit for 
rent against tenants 21 in number and 
made bis cosbarers parties to the suit. 
They were defendants 22 to 41. In the 
result there was a decree in favour of the 
plaintiff against defendants 1 to 21 for 
the sum of Rs. 76 10 karas and in favour 
of the pro forma defendants 22 to 41 
against the same tenants, defendants 
1 to 21, for the sum of Rs. 380 3 gandas 
and 2 karas. In the present prooeedioga 
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tlio I’fo for’iv^ (lefen laots 31 to 3S have 
!'Pi I:e3 lor (»xc;cution in respect of a sum 
of Kr, oM annas against defen- 

(lants 7 to 11 or acc -r ling to the Munsif, 
against 7 to 1*1. In this appeal in view 
of tiio piovisiuns of 0. 21, Ur. 15 and 19, 
twu olijectioos have been taken. It is con- 
fen le I in the tirab place that the appli- 
cints should have prayed for execution of 
the whole decree made in favour of the 
■lefeodants 22 to 41, that is to say, for 
execution in respect of the sum of Rs. 380 
odd annas. But as a matter of fact the 
sum in respect of which the respondents- 
decree holders have applied for execution 
represents, we are now informed, the 
whole balance of that decree now out. 
standing, credit having been given for a 
sum of Rs. 95 odd annas realized by 
execution on a previous application. This 
objection therefore necessarily fails. The 
second objection taken arises out of the 
fact that of the defendants against whom 
the decree has been made, defendants 
1 to 11 hold a dual position. As defen. 
dants 1 to 14 they are tenants, and re¬ 
ckoned as pro forma defendants 28 toll 
they are cDsharer landlords. The decree 
that has been made is in fast in favour of 
defendants 1 to 14 and 6 others and is 
also made against themselves and 7 others. 

The result is that just as defendants 
7 to 14 against whom execution is being 
taken and defendant 6 owe something to 
the executing decree-holder defendants 
34 to 38 (who are also tenant defendants 
1 to 5), so defendants 1 to 5, that is, the 
executing decree-holder defendants 34 to 38 
also owe something under this decree to 
decree bolder defendants 27 to 41, who 
are in fact also tenant defendants 6 to 14. 
It would seem therefore that under 
0. 21, R. 19 (b), both parties being en¬ 
titled to recover sums of money each from 
the other, the respective amounts due from 
each to the other should first have been 
ascertained and execution thereafter pro¬ 
ceeded for the diSerenoe, the Court under 
the provisions of 0. 21, R. 15, making 
such order as it deemed necessary for 
protecting the interests of the persons 
who had not joined in the application. 
When the application goes back to the 
first Court the executing Court will take 
evidence and ascertain, if the parties are 
not agreed, what sura or share is in fact 
now payable under the decree by 
the executing decree-holders (defendants 
34 to 38, otherwise defendants 1 to 5) to 
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the other ilecree-hoUer defendants and 
after deducting that sum from the whole 
amount now due from defendants 1 to 21 
will realize the balance so ascertained. 

We now learn that the money claimed, 
Rs. 285 odd, has already been paid into 
Court. In that case the executing Couit 
will proceed to apportion it among the 
decree holders on determination of their 
shares. With these observations wedismiss 
this appeal, and is we consider that the 
appollants-defendaots 9 to 11 are sub- 
sbantially in the wrong, we direct that 
they do pay the costs of this appeal. We 
assess the hearing fee at two gold raohnrs. 
The appeal having been disposed of, the 
connected Rule No. 49 of 1916 is dis¬ 
charged. 

v.B /r.k. Appeal dismissed. 
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Fletcher and Newhodld, -TJ. 

Muralidhar Hoy andoilreri—'Plaintiffs 
—Appellants. 

V. 

Sasadhur Pal and others —Defendants 
—Respondents. 

Appeals Nos. 1907 and 2169 of 1914, 
Decided on 31st July 1917, from appel¬ 
late decrees of Addl. Disfc. Judge, Dacca, 
D/. 17th April 1914. 

Adverce poisesiion—Landlord and tenant 
— Knowledge by landlord it neceiiary. 

Before the p3<?;e88ion of a tenant cm become 
adverse to the landlord tbolatter he proved 

to have bad knowledge of such possession. 

[P 155 Cl] 

Sarat Chander Basak and Iliramba 
Chandra Gnha —for Appellants 

B. Chakraburtty and Akkoy 
Banerjee—ior Respondents. 

Fletcher, J. —These are two appeal* 
preferred by the plaintiffs against a deci¬ 
sion of the learnel Additional District 
Judge of Dacca, dated I7th April 1914, 
affirming the decision of the Subordinate 
Judge of the same place. The plaintiff* 
sued to recover possession of a cer¬ 
tain share in a number of village* 
which they had purchased. .The defence 
was that the defendants held under a 
subordiuate tenure at rent a which vvas 
not liable to enhancement. The lo^er 
Courts have accepted the story as to 
the tenure in respect of thres villages. 
No quastieu arises with respect to these- 
villages. With regard to the other vil¬ 
lages, the learned Julges in the Courts 
below held that there had been enoroaoh- 
raents and that the claim of the land- 
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lords to recover possession was barred 
by limitation, on tho ground that the 
tenant had acquired a limited interest by 
adverse possession. That is the only point 
that arises in these appeals. That the 
learned Judges found that there was a 
possession for more than 12 years is 
quite clear. The period is far in excess 
|of 12 years. The only question is whe- 
jther the Judges have found expressly or 
jby necessary implication that that pos- 
jsession was known to the landlords for 
ia period of more than 12 years. The 
view that the learned Judge of the lower 
appellate Court seems to have taken is 
that that period must have been for more 
than 12 years before 1891 because he was 
of opinion m it after 1891, neither party 
could be said lo be in peaceful possession. 

I am not sure that that is not too favoura- 
ble to the plaintiffs. However, that 
point has not been dealt with and there¬ 
fore we must take it that the period of 
12 years was prior to 1891, that the de- 
fendants had adverse possession of these 
other villages and that of that posees- 
Bion tne plaintiffs were aware. It may 

be admitted at once that there is no ex- 
press finding, although it is difficult to 

to see why the learned Judges in the 
Oourts below bad gone into this ques¬ 
tion with such labour and with such 
trouble and at such length if they in- 
tended to make an omission of such an 
important finding as to the question of 
the knowledge of the plaintiffs because 
»0 18 abundantly clear to anybody that 
ID a case like this, before the possession 
became adverse the plaintiffs had, or. at 
any rate must have Ind knowledge, 
riotbing turns on the point whether the 
learned Judge's remarks in his judgment 
about the tenure are not limited to 
three villages because no question would 
arise with respect to these three vil¬ 
lages. But with regard to the other vil¬ 
lages he says that this tenure was notori- 
ously in existence. That means that in 
the disiticb the matter was one of * public 
notoriety that these defendants were in 
poBsessioQ of these villages, and I take 
it that the evidence bad disclosed facts 
from which the learned Judge drew the 
oonolusioD that the plaintiffs or their 
predeoesBors in title were either resi¬ 
dents of, or were couoeoted with, the 
district and that these matters of public 
notoriety hal come to the ears of the 
plaintiffs or their representatives. That 


is what T gather the learoed Jiigde means 
when he talks about the tenure being 
notoriously in existeuco, anil wlien lie 
taks about the ijara kabuliyat being re. 
gisterod. It is a matter of public nofo 
riety that eierybody in India knows 
everybody else's business. In a small 
place, everybody knows vvho is mortgag¬ 
ing his property froiii I think the gene¬ 
ral conversation which gees under the 
popular title gnft. w hat his ueiglihours 
are doing and what deeds are l)eing re 
gistored. If that is so the learned Judge 
was quite capable, being a resident and 
a Judge of the District, of knowing all 
these habits and he was entitled to come 
to the conclusion that from that time 
the plaintiffs' predecessor-in-title must 
have known of this adverse posses¬ 
sion and therefore from that date—the 
date which he refers to—the period 
Is far longer than 12 years, at any 
rate well in excess of 12 years before 
1891. All the other material statements 
in the judgment point to the same con¬ 
clusion. Tliero are many other facts 
which the learned Judge has referred to 
iu the coufje of liis judgm:Dt which 
would point to the conclusion that the 
predecessor in-title of the plaintifis knew 
for many years prior to 1891 of the pos¬ 
session of the defendants of these villages 
other than the three villages originally 
comprised in the Joor. On the whole, 
although I personally think that a mat¬ 
ter like this can never be so satisfactory 
wlien it is to be drawn from certain 
statements insteai of having a clear and 
straightforward finding, I do not think 
that in this case there can be any doubt 
that the learned Judge meant to find 
that this long possession of the defen. 
dants must have been known to the 
plaintiffs’ predecessor-in-title for more 
than 12 years prior to 1891. I think 
therefore, that we ought not to interfere 
with judgment appealed against. The 
present appeals therefore fail and must 
be dismissed with costs. The respon- 
dents will not be allowed the costs of 
the documents that they have printed. 

Newbould, J.— I agree. 

v.b./r k. Appeals dismisses!. 
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ILKTCHKH AND SlIAMSUL HUDA, JJ. 

Jahiral Flaque a.n'1 another —Plaintiffs 
—Appellanis. 

V. 

Sadar Ali and another —Defendants— 
Respondents. 

Appeal No. 20!) of 1917, Decided on 
l2:ii .fune 1918, from appellate decree of 
Sub.Judt^e, Chittagong, D/- 9th Novem¬ 
ber 1910 

Bengal Tenancy Act (1885), S. 153—Suit 
for rent not exceeding Rs. 100—No special 
appeal lies to High Court. 

la a suit for rent where the amount claimed 
does uot exceed Rs. lOO, no special appeal lies to 
the High Court whcro the only question decided 
iu the suit is whether the relation of landlord 
and tenant exists between the parties. 

fP 156 C 2] 

Dhircndra Lai Kastgir and Tarakes- 
waniath Mittei —for Appellants. 

Charu Chajider Sen —for Respondents. 

FACTS will appear from the follow, 
ing extract from the judgment of the 
lower appellate Goart. This appeal has 
been preferred by defendants I and 2 
against the decree for rent passed against 
them and others, and the point for deter¬ 
mination is whether the relationship of 
landlord and tenant subsisted between 
the appellants and the plaintiffs respon¬ 
dents. The Record of Rights (Ex. 6) 
shows that within Taraf Sambhu Ram 
and under the proprietors Rahamatali 
and others, defendant 1 and the father 
of defendant 2 and some other persons 
were recorded as tenants. There is no 
reliable evidence to prove that the rent 
lands appertained to Hissas Nos. 3 and 4 
and that Rahamatali alone was entitled 
to get rent for the same from the appel¬ 
lants and others. The oral evidence 
which consists of the deposition of the 
plaintiffs’ father cannot be relied upon, 
and there is no other evidence to corro¬ 
borate him on the above points. In the 
Record of Rights, Rahamatali and others 
were mentioned as proprietors and I do 
not see how the expression can be con¬ 
strued as meaning Rahamatali and his 
brother and not Girish and others, who 
admittedly had shares in the Taraf. That 
rent was realized from defendants 1 and 
2 by or on behalf of the plaintiffs and 
their alleged predecessor Rahamatali, is 
not proved by reliable evidence. The 
statement of the plaintiffs’ father, who is 
interested in the result of the suit, cannot 
be believed without corroboration. There 
are no collection papers to support his 
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deposition. Non.production of the al- 
leged collection is not sufficiently accoun¬ 
ted for. 

The plaintiffs’ father says that there 
are witnesses to prove realization of pad. 
dy by him from the defendants but none 
of them has been examined. It is not 
necessary to decide in the rent suit whe¬ 
ther the wakfoama, under which the 
plaintiffs are alleged to have got the right 
of Rahamatali, is valid and whether it 
was acted upon. That Rahamatali alone 
was the landlord iu respect of the rent 
lands is not proved by reliable evidence. 
The plaintiffs claim rent as Mutawalisbut 
their names do not appear to have been 
registered as such. Defendant 1 and 
others purchased the shares of Girish and 
Nanda Lai in the Taraf under a register- 
od KobaU (Ex. B). The 0. S Plots, 
comprising the lands of the rent sued for, 
are covered by the above Kobala. It was 
not likely‘hat defendant 1 paid rent to 
the plaintiffs for the above lands when 
he himself was one of the purchasers un¬ 
der the Kobala For the above reasons I 
6 nd that relationship of landlord and 
tenant between the plaintiffs-respondents 
and defendants.appellantS'is not proved by 
reliable evidence. 

Judgment.— This appeal must be dis- 
missed. Nospscial appeal lies to this 
Court having regard to the provisions of 
S. 153, Ben. Tan. Act. The only ques¬ 
tion decided in the suit is, whether the 
relationship of landlord and tenant exists. 
The appeal is accordingly dismissed with 
costs. 

V.b/R.K. Appeal dismissed. 

A. I. R. 1918 Calcutta 156 (2) 
Fletcher, J. 

Charles Walter George Cox — Peti¬ 
tioner. 

V. 

Emily Florence Cox— Opposite Party. 

Misc. Suit No. 3 of 1910, Decided on 
3rd June 1910. 

’ (a) Divorce Act (4 of 1869), S». 7 and 11-“ 
Petition cannot be proceeded with if 
guards to prevent chance of connivance or 
collusion not observed. 

A petitioner cannot be allowed to proceed 
a Court for the dissolution of his marriage with* 
out having observed all the safeguards imposeo 
by the law to prevent the chance of cionivaace 
or collusion. [P 157 03] 

(b) Divorce Act (4 of 1869), Ss. 7 and II 
Petition for diiiolution of 
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lily to discover name of co-respondent—Pro- 
<edure laid down. 

here a petiiioDei for dissolution of marriage 
is unable to discover the n.%me of tho co-respon¬ 
dent be should apply to be excused from making 
him a party to the petition on motion to the 
Judge supported by an affidavit before the 
hearing of the petition. CP 157 C 2] 

(c) Divorce Act (4 of 1869), St. 7 and 11 — 
Co-respondent not made party to dissolution 
of marriage — Citation ought not to be 
issued. 

Where there is DO corespondent to a petition 
for dissolution of msiciage toe Mister ought not 
to issue citation to the respondent unless the 
Judge has granted leave to the petitioner to 
proceed without a co-respondent. [P 157 C 2] 

A. N. Chaudhuri and P. C. Mitter — 
for Petitioner. 

Avetoom and A. C. Banerji —for Oppo¬ 
site Party. 

Judgment.— This is a petition pre- 
seated to the Court by C. W. G. Cox for 
the dissolution of bis marriage with the 
respondent E. F. Cox on the ground of 
adultery. To this petition there is no 
•co-respondent. The adultery alleged in 
the petition is said to be proved by the 
admission oontained in a letter dated 
the Slst January, written by the respon¬ 
dent and addressed to the petitioner, in 
which it is said that she admitted that 
in a weak moment she bad committed 
adultery with a man who sympathises 
with her but whose name she will not 
give up. The other case of adultery aU 
leged is in the month of December, when 
it is said the respondent on three occa¬ 
sions was visited in the petitioner’s house 
by a man whose name the petitioner 
has been unable to discover. Now the 
petition was presented to the Court and 
the Master directed citations to issue to 
the respondent. In my opinion he was 
wholly wrong in doing that. However 
that may be, the jurisdiction is a special 
jurisdiotion vested in the Court by the 
Indian Divorce Act to enable it to grant 
divorces in respect of persons professing 
the Christian religion and resident in 
India. The Act is chiefly modelled on 
I the Matrimonial Causes Act of 1857. 
8. 7 is the first material section being 
placed under the heading “Jurisdiction," 
and it says'. 

"Subject to the provision# contained in this 
Act the High Courts and District Courts shall in 
II proceedings hereunder, act and give 

lellel on principles and rules which in the opinion 
ofthesaidOonrle, arena nearly aamaybe con- 
lotmable to the prlooipleaand rulea on which the 
^nrt for Divorce and Matrlmon'al Oanaes in 
England for the time being aettand gives relief.” 

The other seotion that is material in 


this case and which is substantially 
taken from S. 28, Matrimonial Causes 
Act 1857, is S. 11 which enacts: 

"Upon any such petition prosouted by a hus¬ 
band the potitioocr shall make the alleged ad¬ 
ulterer a co-respondent to the said petition liu- 
less he is excused from so doing on one of the 
following grounds to bo allowed by tho Court: 
(i) that the respondent is loading the life of a 
prostitute, and that the petitioner knows cf no 
person with whom the adultery has been com¬ 
mitted; (ii) that the name of the alleged adul¬ 
terer is unknown to the petitioner although be 
has made due eSorts to discover it: (iii) that tho 
alleged adulterer is dead,” 

Now the lules in England which govern 
this application are Rr. 4, 5 and G of the 

Divorce Court Rules. R 4 provides- 

"Upon a husband filing a petition for dissolu¬ 
tion of marriags on the ground of adultery, the 
alleged adulterers shall be made co-respondents 
in the cause, unless the Judge ordinarv shall 
otherwise direct. B. 5 says: Application for such 
direction is to be made to the Judge ordinary 
on motion foanded on affidavit.” 

That it must be by affidavit shows 
obviously that the direction must be by 
application to the Judge on motion 
founded on aflSdavit before the hearing 
of the petition. Then R. 6 applies to 
the case where the address of the adul¬ 
terer is unknown to the patibloner. It 
is obvious in this case that the direction 
ought to have been applied for on motion 
to the Judge supported by an atlidavit 
and the affidavit ought to be sufficient to 
satisfy the Court that the petitioner, 
after having made reasonable endeavours 
has been unable to Sod the name of the 
co-respondent. It seems to me to be a 
matter of grave public importance that 
a person should not be allowed to pro¬ 
ceed in a Court for the dissolution of his 
marriage without having observed all the 
safeguards imposed by the law to pre¬ 
vent the chance of connivance or collu¬ 
sion. In my opinion the Master ought 
not to have issued the citation when the 
petition contained no co-respondent, un-l 
less the Judge had granted leave to the 
petitioner to proceed without a oo-res- 
pondent. In my opinion, the Court ‘has 
no jurisdiction to entertain the petition 
and that therefore the petition must be 
dismissed with costs to the respondent. 

v.b./r.k. Pelition dismissal 
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Chl'I i ^ ANI' S;. 'HI, n. J 1. 

■ 'm‘:sh Cli i A. - 1‘dtitioner. 


SJiei’Ji ;iu l others —Opposite 

Piirties. 

Criiiiiinl K-3VI1, Ni). 135 of 1018, De- 
ci h-' 1 f)!i 1 Mitch 1018. 

Criminal P, C. (18i>8). S. 145 —Magistrate 
refusing lime for filing written statement 
and passing exparte final order — Order 
must be set aside. 

In a I'rocccding under S. 1-15. Criminal P. 0.. 
the land in dispute was attached, and l6th 
•lanuary was fixed as tlie dafo of bearing. Qo that 
date the firftparty, whn had not bseii served with 
notice until tho 8th January, applied for lime to 
file a written statement, but the application was 
refused and the case tri-d practically ex parto, 
with an order in favour of tho second partj; 

/fr/'f: fl) that the procsediugs were not cou* 
dueled quite fairly to the first party, inasmuch 
as the Uni being uoder attachment there was no 
immediate prospect of h breach cl the peace; 

that til' orJor of the Magistrate should be 
set aside and the case .sent back to him for fur¬ 
ther inquiry aud trial according to law. 

[P 185 C 1] 

Manmalha Nath Mukerjee and Na^ 
kulfswar Mukerjee—ior Petitiocer. 

Surendra Kumar Roy —for Opposite 
Parties. 

Judgment—In this case we do nob 
think that the proceedings have been con¬ 
ducted quite fairly to the first party. 
The proceedings were drawn up on 29bh 
December 1917, 16bh January being fixed 
as the date of the hearing. By that 
order the land was attached. The first 
party was nob served, at any rate, until 
Hbh January, so that more than half the 
time which was fixed by tho order draw, 
ing up the proceeding had elapsed before 
he got notice of it. On the 16th the 
Mukhtar for the first party applied for 
time for his client to 61e his written 
statement. That was refused and the 
case went practically ox parte except for 
the cross-examination of some of second 
party’s witnesses by the Mukhtar. There 
was DO immediate hurry in this matter, 
inasmuch as the land was under attach- 
ment and, therefore, there was no imme¬ 
diate prospect of a breach of the peace. 
It may be noted that the police report 
was in favour of possession of the first 
party: the order has given it to the 
second party. We think that the order 
should bo 39b aside and tbe case sent 
back to the Magistrate for further en- 
iQuirv and trial according to law. 

V.B./r.k, Case sent back. 
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PlJvTCUER AND SeIAMSEL 
IIUDA, JJ. 

Kirli Chandra Doio — Decree holder 
—Petitioner. 

V. 

Depin Dehart Pal C'/tawu7i7(.ri—Judg- 
ment-dobtor—Opposite Party. 

Civil Rule No, 20f of 1918, Decided on 
2l8t May 1918, against the order of Sub. 
Judge. 2ncl Court, Hooghly. 

Execution — Before dismisfal, notice to 
parties i$ necessary. 

Ad exectuiou ca^e cannot be struck ofi or dU* 
mi-'sed wifhsut giving notice to the parlies, 

Tho meru fact that an order dismissing ao exe¬ 
cution case was mado without any notice to the 
decree holder is suificient to ret aside tbe order 
80 passed. [P 185 0 2] 

Sarat Kumar Mitter'-ior Petitioner. 

Fletcher, J.—This Rule must be made 
absolute. Tbe facts are these. The de¬ 
cree-holder petitioner obtained a decree 
for Rs. 30,000 in the Original Side of this 
Court. That decree was transmitted to 
the Court of the Subordinate Judge of 
Hooghly for execution. It is not neces- 
sary to go into tbe long and various pro. 
ceedings that have taken place with re¬ 
ference to tbe execution of that decree. 
It is sufficient to say that in the end the 
properties of the judgment-debtors re¬ 
mained under attachment and, that be¬ 
ing so, most of the judgment-debtors com¬ 
promised the matter with the decree- 
holder and it was agreed that as regards 
their liability the decree-holder should 
accept a certain sum in cash and, on tho 
payment being made, their share should 
be released. It was also provided by the 
terms of the compromise that pending the 
the payment the attachment should con¬ 
tinue. The compromise, however, did 
net affect the shares of two of tbe Judg¬ 
ment-debtors. namely, one Bepin Behari 
Pal Chaudhury and another who had been 
adjudicated an insolvent ; in fact, tbe 
compromise purported to keep alive tbe 
rights of the decree-holder as against 
these two shares. It is quite clear that 
tbe attachment subsists as against the 
shares which were left out. It may fur- 
bher be observed that the dismissal of the 
execution case on lltli January 1918 was 
made by the learned Subordinate judge 
without any notice to tbe decree-holder 
which, in any oase, would be sufficient 
for setting aside the order so passed. A 
Judge cannot, without giving notice to 
the parties, strike off oases and dismiss 
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them in tho manner the learned Judf'e 
has done in the present case. V^q, there¬ 
fore, sot aside the order of Uth January 
1918 passed by tho learned Subordinate 
Judge and all we need say at present is 
that the execation ease be restored to 
the 61e. 

Shamsul Huda, J.— I agree. 

v.b./r.k. Order set aside. 

A. I. R, 1918 Calcutta 159 
Teunon and Chowdhdry. JJ. 

Beni Madhab Sarkar —Plaintiff—Ap- 
pellant. 

Qobinda Chandra Sarkar and others— 
Defendants —Respondents. 

Appeal No. 1446 of 1912, Decided on 
28th March 1916, from Appellate Decree 
of 2Dd Addl. Dist. Judge, 24 Ferganahs, 
D/.23rd March 1912. 

(a) HinduLtw— Partition—Suit for —All 
propertiei mutt be included — It cannot be 
treated a« euit for immovable property and 
moveable property aeparately. 

Id a suit foe paitibioD of ioibt family proper* 
ties His very proper for the plaioUn to ioclude 
in bis plsiot tho whole of bis claim, that is to 
say. the whole of the properties that arealleged 
by him to be the properties of the joiot family, 
Immovable properties, moveable properties and 
fends wbiob according to him have resulted 
from ibe joint business carried on by members 
of the family on behalf of all. [ P 169 C 21 

A salt for partition in which the plaintiff asks 
for separate possession of his share of the joiot 
property cannot be treated as a suit for recovery 
of possession of immovable property and a suit 
for recovery of possession of moveable property 
eothat the plaiotilT osnnok be put to his elec¬ 
tion as regards his claim in respect of moveable 
properties and his claim in respect of immov- 
ables. [P 159 0 21 

ib) Court Fees Act (1870), Ss. 7, 11 and 
Sch. 2, Cl. 17— Partition suit—Prop er fee is 
Re, 10—Suit including claim for accounteef 
joint family bueineii—Plaintiff ie entitled to 
put approximate value upon claim — Proce¬ 
dure to be followed if Court-fee ie found 
insufficient after inveetigation ie given in 
S. II of Act. 

The Court-fee properly payable on a plaint in 
e partition suit is Re. 10 and where the salt 
ioclndes also a claim for acconnte In order to 
ascertain the amount of joint funds resulting 
from a jofnt family basineBs, the plaintiff Is en¬ 
titled noderS. 7. Conri Fees Act, to put an ap¬ 
proximate value upon his claim in that matter, 
and should it turn out in investigation that the- 
Onort'fee is insuCBoient, the course to be pur¬ 
sued it that laid down in 8. 11, Oourt FeesAct. 

.[P 169 0 2] 

Monmotho Nath Mukerjee and Safin. 
dra Nath Mukerjee —for Appellant. 

Prokath Chandra Maeoomdar and 
Mon Mohun Bo« 0 —for Beepondents. 


Judgment.—This is an appeal against 
tlj 0 flecreo of the District Jiulge of .\li[>ur 
rejecting a plaint on tho groiiiKl that the 
plaintiff had failed lo com|)ly \vith an oi‘- 
der of tho Court retjuiring him to sufiply 
the retjuisito stamp paper or Ccnirt fees. 
The appeal also involves the question of; 
the propriety of an order putting the' 
plaintiff to his election as regards liisj 
claim in respect of movable properties 
and his claim in respect of immovables. 
On both these questions we are of opinion 
that the Courts below have fallen intc 
error, and the error is obviously due to 
the fact that they have treated this suit, 
as a suit for recovery of possession of im-' 
movable property and a suit for re¬ 
covery of possession of moveable pro.j 
perty. It is not a suit for recovery of 
possession. Wo have examined the plaint 
and wo find that it is clerly a suit for 
partition, and In bis plaint the plaintiff 
has very properly included the whole of 
his claim, that is to say, the whole of the 
properties which are alleged by him to be 
the properties of the joint family, ime 
movable properties, moveable properties 
and funds which according to him have 
resulted from the joint business carried 
on by members cf the family on behalf 
of all. i 

On this plaint the plaintiff paid a 
Court-fee of Rs. 10, and in respect of his 
claim for accounts in order to ascertain 
the amount of joint funds resulting from 
the business be bas paid the sum of 
Rs. 7-8 as. on his approximate valua¬ 
tion of Rs. 100. It is settled law that 
under Sch. 2, Art. 17, Cl. 6, Court-Fees 
Act, a Court fee of Rs. 10 is the fee pro¬ 
perly payable on a plaint in a partition 
suit. In respect of his claim for account 
it is clear that under S. 7, Court-fees 
Act the plaintiff is entitled to put an ap¬ 
proximate value upon bis claim in that 
matter, and should it turn out on investi¬ 
gation that that Court-fee is insufficient, 
the course to be pursued Is laid down in 
S. 11, Court Fees Act. For these reasons 
we decree this appeal. We hold that the 
Court fee paid is sufficient, that the plain¬ 
tiff should not be put to any election in 
respect of bis claim for moveable or im¬ 
movable properties, and we remand the 
suit to the first Court in order that it 
may be tried and determined on the 
merits. As regards the costs of thishear- 
ing, we direct that the costs be paid by 
the defendants. We assess the bearing 
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fee at five roIcI rnohura. The costs in the 
Courts below will abi-ile the result, 
wii.’R.K. Appeal decreed. 

A. i. R. 1918 Calcutta 160 

CilATTRU.TJCA AND GREAVES, JJ. 

Monmahnn Panday an<i others —De* 
fen 1 ant3—Appollants. 

V. 

hidku Bhiisan Bay Ghoiodhury and 
others ~ Plaintitfs—Respondents. 

Appeal No. 102 of 1915, Decided cn 
22iid March 1918, against original decree 
of Sub.Judge, First Court, 24-PargaDas 
Dl- 14th Januarv 1915. 

(a) Civil P. C. (S of 1908), O. 30. R. 4— 
Order applies only to suit brought in name 
of firm. 

Order 30, R. 4, applies only to a case where 
the suit is brought in the name of the firm. 

(bl Civil P. C. (5 of 1908). O, 22, R. 4 
and O. 30, R. 4—Suit decided in favour of 
persons described as proprietors of firm— 
Appeal —One of plaintiffs dying — Repre¬ 
sentative not brought on record — Decree 
being in favour of plaintiffs jointly, appeal 
abates. 

In a suit where the description of the plaintiffs 
as given In the plaint was "the proprietors and 
maliks" of a firm and then the names of the 
plaintiSs were mentioned, the Court below gave 
a decree to the plaintiSs and in the decree one 
B. and other persons were described as the plain¬ 
tiSs without the addition of the words that they 
were maliks of the firm. After an appeal from 
the decree had been filed bv defendant one of 

the plaintiSs-respondents died, but his legal re¬ 
presentatives wore mot brought on the record 
within the time allowed by law: 

Held: that the decree being in favour of the 
plaintiSs jointly, the appeal could not proceed in 
the absence of the legal representatives of the de¬ 
ceased plaintifi-respondent. [P 161 0 1] 

IJaraprasad Chatterjee And. Mrituvjoy 
Chatlerjee —for Appellants. 

Sarat Chandra Basak, Jatindra 
Mohan Ghose and Sib Chander Palit — 
for Respondents, 

Chatterjea, J.— We think that 
the preliminary objection taken to the 
hearing of the appeal must prevail. The 
appeal arises out of asuit to recover money 
on a hatchitta executed by two persons, 
named Upendra Nath Banerjoe and an. 
other, as managing partners of the “Cal- 
oubta Hosiery” in favour of Ray Chow, 
dhury and brothers. The suit was in- 
slituted, however, by Bidhu Bhusan and 
several other persons as plaintiffs. In 
the plaint the description of the plaintiffs 
was—The proprietors and maliks of the 
firm styled: Ray Chowdhury brothers,” 


oree to the plaintiffs and in the decree 
the names of Bidhu Bhusan and other 
persons were described as the plaintiffs 
without the addition of the words that 
they were noaliks of the firm of Eav 
Chowdhury Brothers. After the appeal 
bad been filed in this Court, one of the 
plaintiffs, Dakbina Ranjan, died and bis 
legal representatives were not substituted 
within the time allowed by law. It ap. 
pears that an application was made out of 
time and that a Rule was issued to show 
cause why the substitution should not be 
made though out of time. The Rule, 
however, was discharged, the result being 
that the appeal was dismissed as against 
one of the plaintiffs, the deceased Dakbina 
Ranjan 

Now, the decree being in favour of six 
plaintiffs jointly, the appeal, cannot pro¬ 
ceed in the absence of the legal represent¬ 
atives of one of tbena. The learned 
pleader for the defendants-appellants re¬ 
fers to 0. 30, R. 4, which lays down that 
notwithstanding anything contained in 
S. 45. Contract Act, 1872, where two or 
more persons may sue or be sued in the 
name of a firm under the foregoing pro¬ 
visions and any of such persons dies, 
whether before the institution or during 
the pendency of any suit, it shall not be 
necessary to join the legal representative 
of the deceased as a party to the suit. It 
is contended that the suit was really in¬ 
stituted in the name of the firm of Ray 
Chowdhury Brothers. We are unable, 
however, to take that view. Thesuit was 
brought in the names of the particular 
individuals who were described as plain¬ 
tiffs, and not in the name of the firm, and 
this is made clear by tbe decree that was 
passed in the case. In the case of Bam 
Narain Nursing Dass v. Ram Chunder 
JankeeLoll (l), in a suit by surviving 
partners for tbe recovery of a partnership 
debt which became due during the life of 
a deceased partner, the representatives of 
such deceased partner, having regard to 
S. 45, Contract Act (9 of 1872), were held 
to he necessary parties. 

Tbe title of the suit was—Issur Dass 
and Jugarnath, surviving partners of 
Nursing Dass deceased who carry on busi¬ 
ness in 99, Cross Street. Calcutta in tbe 
name and style of Ram Narain Nursing 
Dass.. .That appears to be a stronger case 


, ., ., than the present. 0. 30, R. 4, does not 

and then the names of the plaintiffs were help the annellants. as that rule applies 
mentioned. Tba Court below gave a de- i. (isgij is Cftfse! 
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only to a case where the suit is brought 
in the name of the firm. Bubeven if we 
are to hold that the appeal can proceed in 
the absence of the representatives of the 
deceased plaintiff, we do nob think that 
there would be any benefit bo the appel- 
lants because the representatives of the 
deceased plaintiffs can apply for esecubie'i 
of the entire decree against the defend¬ 
ants as the decree in their favour cannot 
be touched by us. Under the circum¬ 
stances, we think that the appeal must 
fail and is accordingly dismissed with 
cbsts, two gold mohurs, to Dr. Basak's 
clients. The Deputy Registrar’s costs have 
already been deposited. 

Greaves, J. —I agree. 

v.B./r.k. Appeal dismisse:!. 
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Bletcheb andNewbodld, JJ. 

Benodini Debya and others —Appel¬ 
lants. 

V. 

Bridoy Nath Qhoshal and others —Res¬ 
pondents. 

Appeals Nos 210 and 347 of 1915, De¬ 
cided on 17th May 1917, from original de¬ 
crees of Dist. Judge, 24 Perganoas, D/. 
lObh May 1915. 

Probate—Delay in applying for probate 
<17 year*)—Will i* capable of being proved — 
Careful invealigation i* demanded. 

AUbougb a will propounded a long timo after 
tbc death of the testator must give rise to a case 
in which the Court is biund to scrutinize the 
evidence very carefully, there is no rule of the 
law of evidence that a will propounded so Ute, is 
incapable of being proved. fP lG-2 C 2] 

Where an application for Probate of a will was 
made 17 years after the death of the testatrix 
who was an illiterate Hindu lady, 

Held : that the prior history of the case was 
not unworthy of considectatiou and that the case 
demanded a careful investigation by the Court. 

LP 161 0 2] 

Manmatho Nath Mukherjee, Jogendra 
Nath Mukherjee, Nand Oopal Banerjee 
:and Panna Lai Ghatterjee—loT Appel¬ 
lant. 

Surendra Chandra Sen.Jotindra Nath 
Bose and Surendra Nath Bose —for Res¬ 
pondents. 

Judgment. —These two appeals are 
^preferred by the objectors in a Probate 
•applioabion. The respondents in the pre¬ 
sent appeal who is a daughter's son of a 
deceased Hindu lady Harasundari'Debi 
proponnded a document dated 24th July 
1896 as the last will of Harasundari, The 
grant of Probate was opposed by the first 
•appellant Benodini Debya who is the 
1918 C/21 & 22 
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widow of the only son of Hara Sundari 
and also by the second appellant wlio is a 
mortgagee. The case jiut forward wastliat 
JIara Sundari made this will on 24th July 
IHOn and died in the year !&!)(> or 1S97, 
the state of affairs was that she had tliree 
daui^htors and one son Ilari Das. Ilari 
Das diol on 28bli November 1913 and iho 
will was nob put forwrad for proof until 
after his death. Tiio case was clearly oue 
demanding careful investigation having 
regard, amongst other rea.sons, to tho long 
time which elapse.) between tlie death of 
the testatrix and the date on which the 
document was put forward for Probate 
and also because Hara Sundari was'an 
illiterate Hindu lady, the case would have 
to be carefully scrutinized. On that foot¬ 
ing the prior history is not unworthy o( 
consideration in this case, I think that if 
the will was made there could be little 
doubt that ic was made because the only 
son of the deceased Hara Sundari was of 
loose morals and addicted to dissolute and 
drunken habits. The evidence seems to 
show that ho had early in his career dis¬ 
posed of two gardens or garden houses for 
the purpose of satisfying his pleasures in 
these ways. There seems bo be no doubt 
that this property formed the subject of a 
deed of gift that was given by ilari D-rs 
to his mother Hara Sundari and the rea- 
son of that deed of gift was to preserve a 
certain portion of the estate which was 
the property of Ilari Das from being wash- 
ed and spent by Hiri Das. The case 
would, therefore, bo that unless this lady 
Hara Sundari had loft a will, in the ordi¬ 
nary course, the property would go back 
to her SOD Hari Das and the deed of gift 
would have been presumably a useless 
transaction. 

Now in a case like this the Judge had 
before him. in the primary Court direct 
evidence proving the preparation and exe¬ 
cution of the will. It is quite true that 
that evilenoe is not without certain dis- 
orepaocies. But the learned Judge hav¬ 
ing seen the witnesses and beard them 
give their evidence and observed their 
demeanour, has come to the conclusion 
that these witnesses are witnesses of 
credit. That is'the first point that arises 
on the present appeal. What has the 
learned vakil insupportofthe appeal been 
able to place before us to lead us to come 
to a different conclusion with regard to 
these witnesses from that of the learned 
Judge who was these in the witness-bos 
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suL'-csr. riuthir^ f'Xcei)t that llie caje was 
otiO for careful scrutiny and in(|Uii y which 
it clearly was. Hub tlie learned Judge had 
to come to a conclusion one way cr the 
other. After careful inijuiry and having 
hea’-d the witnesses on both sides, he came 
to tlio conclusion that these witnessesare 
witnesses of credit. Nothing has been 
shown to us which would -entitle us to 
come to a dilTerenb conclusion froni'tbatof 
the learned Judge in the Court below. 

The witness to whom the learned Judge 
paid considerable attention wasaBrabmin 
witness named Shamapada Chatberjee who 
had reached the mature age of 80 years 
and retired to the city of Benares with 
a person who is called in the evidence 
either his relative or pseudo relative. The 
case put forward by the learned vakil for 
the appellant which he states on bis own 
knowledge is that many people retire to 
Benares for some indirect reason or other, 
that they go there because they may 
more easily marry their family or for some 
aimilar reason. Making every allowance 
for the personal knowledge of the learned 
gentleman,'a Hindu of the mature age of 
80 years, would not ordinarily have un¬ 
married children, none of this witness’s 
family went to Benares with him except 
that woman who cooks his meal and who 
is described as a relative or pseudo rela¬ 
tive. The relationship between them ap. 
pears from the evidence to be a slender 
one. The line of cross examination of this 
witness as to his relationship with this 
relative, seems to suggest that some more 
tender relationship existed between these 
two persons than what the witness was 
willing to disclose. That may or may not 
be so. That is no reason for disbelieving 
this mao. Then it is said that Ids memory 
improved as he went through this long 
and tedious examination and cross ex¬ 
amination before the Commissioners. Well 
his memory did improve. But it is not 
unnatural if we find that on the 19th day 
from the commencement of his examina¬ 
tion ha was able to repeat the coutentsof 
the will by heart. I expect that not only 
he but also every pleader and commis- 
siouer would have known the contents of 
the will bv that time. The evidence of 
this witness seems to be substantially in 
accord with the evidence of the witness¬ 
es who appeared before the learned Judge 
and whom the learned Judge believed. On 
the other hand, against this avidence 
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which^ the learned Judge has believed, 
there is nothing except the witnesses who 
stated that they did not hear anything of 
the will. 

The second point put forward against 
these witnesses is that if theirevidenceis 
true why such a long period elapsed bet- 
ween the death of Kara Sundari and the 
propounding of the will. Thareseems to 
be many reasons for this, one of them be- 
ing that wills in this country sometimes, 
I do not say always, are not propounded 
until it becomes necessary to propound 
them. Avoidance of probate duty is in 
some cases sufficient reason for keeping the 
will back until there is a strong reason 
for putting forward. Although a will put, 
forward so late as this one, must give rise! 
to a case in which the Court is bound toi 
scrutinize the evidence very carefully,' 
there is no rule of thelawofevi.iencethat 
a will propounded 17 yearsafter thadeath 
of the testatrix, is incapableof being prov- 
ed. Nothing has been shown to us in this 
case which would entitleus to displace the 
hnding of fact made by the learned Judge 
in the Court below on the evidence of the 
attesting witnesses whom he saw give 
their evidence before him. He came.to 
the conclusion on that testimony that 
this lady Hara Sundari did in fact exe- 
cute the will. That being so, we must 
accept that the document in fact was the 
last will of Hara Sundari. That being so. 
the present appeals fail and must be dis¬ 
missed with costs. We assess the hearing 
fee in these two appeals at Rs. 250. 
V.b./r.k. Appeals dismissedt 
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Flrtcher and Shamsdl Huda, JJ. 

Mah'iraj Bahadur Plaintiff- 

Appellant. 

V. 

Bhagaxoan Das —Defendant—Respon¬ 
dent. 

Appeal No. 773 of 1916, Decided on 
20th April 1918, from appellate desree 
of Dist. Judge, Birbhum, D/- 28th Janu¬ 
ary 1916. 

Bengal Tenancy Act (1885) S«. 102 (dd) 
and 106 Suit to amend Record of Rights 
Dispute between two neighbouring proprie* 
tors—Question for determination is which 
01 proprietor! wo! in potsestion at data 
of final publication of Record of Rigbti. 

lu a suit under tbe provisious of S. 106, 
Ben. Ten. Act, to amend a Record of Rights, in 
which the dispute is between two neigh bouring 
proprietors, aud which comes within the pro¬ 
visions of S. 103 (dd), the only question between 
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those rival proprietors that can be Rcnio into, is 
the question astowbioh of them was in pos os* 
BioQ of the land in question at the date of the 
final publication of the Record of Rights. 

[P 163 Cl] 

Bepin Behari Qhose 11 and Urukram 
Das Chuckrabartty—ior Appellant. 

Judgment. —This is an appeal by the 
plaintiff against the decision oi the 
learned District Judge of BIrbhum, dated 
28bh January 1916, reversing the deci¬ 
sion of the Subordinate Judge of the 
same place. The plaintiff brought the 
suit under the provisions of S. Iu6 
Ben. Ten. Act, to amend a Eecord of 
Rights. The dispute in this case is a 'dis¬ 
pute between two neighbouring pro¬ 
prietors aod, therefore, the case comes 
within the provisions of S. 102 (dd). The 
learned District Judge in this case has 
considered that having regard to the 
authorities in this Court, the only ques¬ 
tion between these rival proprietors that 
he can go into in a suit instituted under 
the provisions of S. 106, Ben. Ten. Act, 
is the question as to which of these two 
rival proprietors was in possession of 
the land in question at the date of the 
final publication of the Record of Rights. 
I think that the authorities in this Court 
do establish that. I have authorities 
beginning with the decision of Wood- 
roffe J. and Coxe, J. reported as Mohunt 
Padmalav Ramanuja Das v. Lukmi 
Rant (i), and that decision is followed 
by the cases reported as Kali Sundari 
V. Girija Sankar (2), Ramchandra 
Bhanj Deo v. Nanda Nandanananda Deb 
(3) and Pran Krishna Saha v. Traila- 
khya Nath Chowdhury (4). We are bound 
by these authorities and we content 


ourselves by simply siying that follow! 
those decisions the present appeal fa 
and must be dismissed with costs. 

V.B./r K. Appeal dismissed. 

1. (1901) 12 0 W N 8. 

8. (1911) 11 I 0 184. 

8. A 1 R 1914 C*l 191=20 I C 298 
i, (19.6) 2T I 0 868. 
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WOODROPPB AND SmITHER, JJ. 

Tarakanta Das Chowdury and’ others^ 
Appellants. 

V. 

Oopal Chandra Sil—Respondent. 
Appeal No. 1311 of 1916, Decided on 
24th April 1918, from appellate decree of 
Sub-Judge, Farid pur, D/. 30th March 
1916. 


Landlord and Tenant—Tenancynot kaemi 
mukarrari or agricultural and created before 
Tranafer of Property Act is not transfer¬ 
able. 

A tenacoy created before the Transfer of I'ro- 
perty Act was passed which is not kaemi 
mukarrari and which is not for agricultural pur- 
poses, cannot be tr-ansierred except under a cus¬ 
tom of transferability. [P 1(53 C 2] 

Dwarka Nath Chalcntbndij Gopal 
Chandra Das —for Appellants. 

Dhirendra Lai Kasluyir atid Tarkeswar 
Nath Mi tier —for Respondent. 

Judgment. Wo are unable to dispose 
of this appeal upon the judgment as it 
DOW stands. Accepting the lindiDg that 
the tenancy was not, for agricultural pur¬ 
poses, wo must know whether the tenan¬ 
cy as described in the plaint was created 
before or after the Transfer of Property 
Act was passed. It is true that the Judge 
says that the bolding was created some 
time before the Traosfer of Property Act 
was passed, but it is argued that this re- 
fere to the original lenancy and that the 
plaintiff’s case is that a new tenancy was 
created by the kabuliyab mentioned in 
para. 2 of the plaint. This isdeniad and 
it must, therefore, be clearly found whe- 
ther the defendants are holding under the 
original tenancy of a date prior to the 
Transfer of Property Act or under a new 
tenancy created after the Act. The con- 
tentioD of the defendant in his written 
statement was that it was an old tenan¬ 
cy which dates back to the days of the 
Permanent Settlement, and his argument 
before us has been that para. 2 of the 
plaint indicates that tbe tenancy in res¬ 
pect of which the suit is brought, was 
created by a kabuliyab dated J6th March 
1314 B. S. That is after the passing of 
the Transfer of Property Act. Ou the 
other hand, the learned vakil for the 

plaintiffs appellants says that it is not 

meant by that allegation bo say that the 
tenancy was created by that kabuliyab. 
This is a matter in which, we think, an 
enquiry should be made. If the tenancy 
as described in the plaint, was created 
before the Transfer of Property Act, it 
would not be transferabU unless the cus 
tom of transferability is proved. On the 
other hand, if it was created after the 
Transfer of Property Act, then the ten¬ 
ancy is transferable. Further it has been 
alleged by the defendant that he holds 
the land as mukarrari. As regards this 
the Subordinate Judge says; 

“It is not necesfliry to find now whether the 
holding >3 permanent or at fixed rent.” 
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it iiecs‘'>ary, liowover, to determine 
wiot :ier tin; tumnuy id a kaemi mukar- 
r.tri, ii(:e;ui?e if it were kiiemi inukarrari, 
tl’.e t(;n.incv would ha transferable. 
If, o!i the other li ind, it is not kaoini mu- 
kairu'i, th’.-n tlu other matters to which 
we Ip.vy ailuled will have to he consider- 
el. Tim cids niu-jt, tiierefore, go hack to 
til’.'Suhcr iinate Judge for a determina¬ 
tion u[ion the issues set out in our judg¬ 
ment- The appeal will remain on the 
iile of this Court and on arrival of the 
tindiogsfrom the Court below, it will 
again be placed on beard tor final dis¬ 
posal. 

V.B.^R.K. Case sent b<(ck. 
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MODICKRJI'E and Beacucroft, JJ. 

Pitamhar Dlinl an^anotitc )—Plaintiffs 
~ Appellants. 

V. 

Ba'uhja Nath Sit and others —Defen¬ 
dants—Respondents. 

Appeal No. 81 of 1917, Decided on 
21tb August 1917, from order of Sub- 
Judge. 3rd Court, Midnapr D/- 9th 
December 1916. 

Civil P.C. (1908), O.g.Rr. 4and9-Di«- 
missal under R. 4—Rejection of application 
to restore case—Appeal does not He. 

Uuder 0.43, K. 1, Cl. (c), an appeal lies ag.iiD3t 
au Order refusiu^ to set asido the dismissal of a 
suit uuder U. U, K. U, but no appeal lies against; 
an order rofuaing to set aside the dismUsal of a 
suit under D ‘J, K, 4. [P ICl C 1,2] 

Sitaram Banerjee^tor Appellants. 
Sunlosli Kumar PaZ—for Respondents. 
Judgment.—The preliminary objec- 
tion, taken to the competency of this ap- 
poal, is well-founded and must prevail. 
The appellants instituted a suit in forma 
pauperis. On the day fixed for trial when 
the suit was called on, neither the plain, 
tiffs nor the defendants entered appear, 
ance. The result was that the suit was 
dismissed under R. 3, 0. 9 of the Code, 
which provides that where neither party 
appears when the suit is called on for 
hearing, the Court may make an order 
that the suit be dismissed. The plain¬ 
tiff's thoroupon applied for an order to 
set the dismissal aside. Thisapplioation 
was made under 0. 9, R. 4, and was dis¬ 
missed on the merits. Against the order 
cf dismissal the present appeal has been 
preferred. 0. 43, R. 1, Cl. (o), shows 
that an appeal lies against an orderunder 
R. 9, 0. 9 rejecting an application (in a 
case open to appeal) lor an order to set 
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aside the dismissal of a suit. R. 9 applies 
to eases under R. 8, that is, cases where 
the defendant appears and the plaintiff 
does not appear and the suit is accord, 
ingly dismissed for default. The Code 
distinguishes between cases where neither 
party appears and cases where the plain¬ 
tiff is absent and the defendant appears. 
These are the two classes of cases con- 
templated by Rr. 3 and 8 respectively, 
and the applications for restoration are 
made under Rr. 4 and 9. It is worthy 
of note that v.’hereas an appeal is allowed 
against an order refusing to set aside a 
dismissal of a suit under R. 9, no appeal 
is allowed against an order refusing to 
set aside a dismissal of a suit under R. 4. 
The present case is covered, nob by R. 9, 
but by R. 4. The appeal is dismissed 
with costs. We assess the hearing fee 
at one gold mobur. 
v.b./r.k. Appeal dismissed. 

A. I. R. 1918 Calcutta 164 (2) 
Sanderson. C. J. and Mooker.tee, J. 
Mahomed Beajuddin Ahmad —Plain¬ 
tiff—Appellant. 

V. 

Basuda Sundari Dasi and others — 
Defendants—Respondents. 

Letters Patent Appeal No. 01 of 1914, 
Decided on 18bh May 1916, against 
decision of Mullick, 1 , D/. 8th April 
1914. 

Landlord and Tenant—Permanent leaie — 
Landlord granting permanent and heritable 
tenure—No estate is left in him unless right 
of re entry is reserved—Right of re-entry 
held not reserved. 

When n landlord grants a permanent sud 
heritable tenure in land, he has no estate left in 
him, unless be reserves to himself a right of re¬ 
entry or reversion. [P 1G5 0 1] 

Whore one of the clauses of a lease was as 
follows; “If the said land and bari be not used 
for dwelling purposes the right under the pattah 
shall be void." 

Held: that the clause did not amount to a 
reservation of a right of re-entry. [P 1G5 C 1] 

Jyotis Chandra Hazra —for Appellant. 

Drojendra Nath Chatterjee—lor Res¬ 
pondents. 

Sanderson, C. J. —In my jadgment 
this appeal should be dismissed. The 
question really depends upon the con¬ 
struction which is to be put upon the 
lease of 196h March 1879. The learned 
vakil who has argued this case for the 
appellant admits tnat the tenure which 
was thereby created is a permanent and 
heritable tenure, and, therefore, it would 
come within the passage to which I drew 
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his abbeniiion just now, jo the case of Nil 
Madhab Sikdar v. Narattam Sikdar (1). 
The passage is at p. 828 and is as fol¬ 
lows: 

"Moreovot, it seams doubtful whether, when a 
landlord grants a permanent and heritable tenure 
in land, he ba« any estate left in him, unless he 
reserves to himself a right of re-entry or rever¬ 
sion; for it has been held in the case of Sonet 
Kooer v, HimmiU Bahadoor (2) that in the case 
of the grant of an absoute hereditary mokurrari 
tenure it wili, on failure of heirs of the lessee, 
escheat to the Crown, and will hot revert to the 
original grantor or his heirs.” 

It is said by the learned vakil that in 
the present case the landlord reserved to 
himself a right of re-entry, because he 
says the passage is. 

‘ God forbid, if the said land and bari be not 
used for dwelling purposes the right under the 
pattah shall be void.” 

I doubt very much whether that should 
be construed to be a reservation of the 
right of re-entry by the landlord. It 
does not say so in so many words, and 
the form in which the right of re-entry 
is usually inserted is well known, and it 
might have been inserted if it was in- 
tended. But even assuming that it does 
amount to a right of re-entry, upon what 
does that right depend ? The passage 
which, it is now clear, has bean correctly 
and accurately translated is this: 

If tbs said land and bari be not used for 
dwelling purposes the right under the pattah 
shall be void.” 

The learned vakil wants us to put a 
construction upon that sentence in this 
way: if the said land and bari be not 

used for^dwelling purposes by us,” or I 
suppose by our sons, grandsons and so 
on,” then the right, etc.” I do not 
think that that is the correct interpreta¬ 
tion to be put upon that part of the 
lease, and I do not think that it should 
be limited in the way, which is con- 
(ended. Therefore, even if it does amount 
to a reservation of the right of re-entry 
on the part of the landlord, the condition 
u^n which it was based has not arisen. 
The tenure being a permanent one and 
also a heritable one was capable of as- 
signment, unless there were words clearly 
^and distinctly limiting that right of as¬ 
signment. and clearly gWiog the land- 
lord a right of re-entry on the aliana- 
^on, I do nob find that in the document 
For these reasons, I think that the 
lodgment of Mulliok, J., based as it 
was upon th e same reasons which I have 

1. (1890) 17 Oal 826. 

a. (1876-76) 1 Cal 391=81 A 93 (PC). 


just now enunciated, iscorrecb and, there¬ 
fore, this appeal must be dismissed with 
costs. 

Mookerjee, J.— I agree. 

V.B./R.K. Appeal dismissed. 

A. 1. R. 1918 Calcutta 165 
Fletchkh .vnd SiiAmsul Huda, J-J. 
Haripada Sadliuklian — Dafendant— 
Appellant. 

V. 

.4na^/^ Nath Deij and 'Others —Plaintiffs 
—Hes pendents. 

Appeal No. 352 of l‘J15, Decided on 
16bh January 1918, from original decree 
of Sub-Judge, Howrah, D/- CtliMay 1915. 

(a) Transfer of Property Act (1882), S. 70— 
Immovable property—Hypothecation of im¬ 
movable properly fixtures pass to mortgagee. 

Where immovable propcrtv is hjpothecated 
the fixtures pass to the mortgagee. The rule in 
this respect as between landlord and tenant does 
not apply as between mortgagor and mortgagee. 

tr 166 0 1 } 

(b) Contract Act (1872), S. 172 —Loose 
chattels may be hypothecated without trans¬ 
ferring their possession—Intention to create 
security is test. 

The method provided by S. 172, fortbe hypo¬ 
thecation of loose chattels is not the only method 
for creating security thereon They may be hypo¬ 
thecated without transferriog their possession, 
In such cases the only question that arises is 
whether there was an intention to create a secu¬ 
rity and if there was an intention to create a 
socuritT, equity gives effect to it. [P ICO C 1] 

(c) Registration Act 11908), S. 17—Letter 
from mortgagor to equitable mortgagee 
showing object of mortgage does not require 
registration. 

A letteraddressed by the mort^ragor of an equit¬ 
able mortgage to the mortgarree, showing for 
what purpose bo has deposited the title deeds, is 
not a document requiring registration under the 
provisions of the Registration Act as a mortgage. 

[P 1C6 G 2] 

Dwarka Nath Chackcrbutly and Kali 
Kinkar Chackerbutty —for Appellant. 

Mohendra Nath Roy and Ramani 
Mohan Chatterjee —for HespoDdents. 

Fletcher, J.—This is an appeal by 
defendant 2 against the decision of the 
learned Subordinate Judge of Howrah 
dated 6th May 1915. The action was 
brought by the plaintiff for the purpose 
of enforcing an eoquitable mortgage on 
certain moveable and immovable proper- 
ties comprised in an indenture of convey¬ 
ance executed in favour of defendant!. 
Defendant 2 is an attaching creditor of 
defendant 1, and he says that the pro¬ 
perty in suit is not subject to any equit¬ 
able mortgage as stated by tbe plaintiff. 
The learned Judge in the Court below 
decreed tbe suit in favour of tbe plaintiff 
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ari'l hanes Mie presGut; appeal. Tho loam* 
elRiUGin the Court below has found 
that the deposit as mentioned by the 
plaintilV wa^, in fact, made. It was evi- 
denced by a letter, dated 20th November 
IhJ .3. si^^ned by defendant, and it is not 
denied that the deposit did, in fact, take 
j)lac 0 within the limit of the Prosi. 
dency town. Tlierefore, as rAwards the 
immovable property, the security could 
he created in that manner as provided by 
S, 59. T. V. Act. This appeal has been 
argued solely with regard to the moveable 
property that is mentioned in the convey¬ 
ance to defendant 1, The moveable pro¬ 
perty consists of plant and machinery, 
both fixed and unfixed. As regards the 
fixed machinry, the law is well establi- 
shed that between the mortgagor and the 
mortgagee that passes by the mortgage. 

The rule ag between landlord and tenant 
Joes nob a[)ply between the mortgagor and 
imortgagee and the fixtures pass to the 
mortgagee. That rule has been established 
for many years. As regards the loose 
chattels, the case stands differently. It 
has been argued in the present appeal 
that the law io British India does nob 
permit of a hypothecation of loose chat¬ 
tels except in the method provided by 
S. 172, Contract Act: that is, the 
only security that is permitted on loose 
chattels is the contract of pawn where 
the possession of the goods is transferred 
to the pownee. That is clearly nob so. 
The Contract Act does not state that 
the whole of the law of the contract 
in British India is comprised in the Act. 
In fact, the preamble of the Act shows 
clearly that the Act only contains a por¬ 
tion of the law of contract applicable in 
British India and there is nothing to pre¬ 
vent a person from hypothecating his 
goods to another person for security. The 
ordinary principles of equity apply in 
such cases, namely, th* question becomes 
whether there was an intention to create 
a security and if there was an intention 
bo create a security, equity gives efl'ect to 
it. It is quite clear that in a case like 
this, it is impossible to hold, where a 
large body of the community is engaged 
in commercial pursuits—say, where a 
thousand tons of coal or a large parcel of 
goods is concerned, that the banker is 
bound to bake actual possession of the 
property. That contention obviously has 
no force. That is the first point that has 
been raised. It is quite clear that there 


is nothing to prevent a security of this 
nature. 

The second point is that the letter, 
dated 20bh November 1913, is a document 
of title requiring registration under the 
provisions of the Registration Act. 
Quito clearly, it is not a document of 
title. It does not profess to be a docu- 
meet of title, it professes to be a letter 
addressed by defendant 1 to the plaintiff 
showing for what purpose he had deposit, 
ed the document with the plaintiff'. That 
is merely evidentiary to the purposes for 
which the deposit was made. That clear¬ 
ly is not a document requiring regis¬ 
tration under the provisions of the 
Registration Act as being a mortgage. 
The next point is. as I have already stab- 
ed, that no security is recognised on 
chattels except as provided by S. 172, 
Contract Act. That is not so, as aU 
ready remarked. The last point is as to 
the form of the decree. It is agreed bet¬ 
ween the parties that the decree made 
herein does not cast any personal liability 
on defendant 2 to pay the money found 
due on the mortgage. The appeal is dis- 
missed with costs. 

Shamsul Huda, J.—I agree. 
v.b./r.k. Appeal dismissed. 
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Fletcher AND Shamsdl Huda, JJ. 

Rajani Kanta Roy —Defendant—Ap¬ 
pellant. 

V. 

Manmathii Nath Nandi and others'^ 
Plaintiffs—Respondents. 

Appeal No. 1122 of 1916, Decided on 
15th April 1918, from appellate decree 
of Sub-Judge, Isb Court, Hooghly, D/* 
23rd January 1915. 

Guardians and Wards Act (1890), S. 29" 
Mortgage without leave — Subsequent sale 
with permission—Purchaser is not affected 
by mortgage—Guardian is personally liable. 

Plaintiff obtained a mortgageof a minor's pro* 
petty from bis certificated guardian without the. 
eaoction of the Court. Toe money lent by tbs 
mortgagee was spent by the guardian for tbs' 
minor's benefit. The property waasubseqaently 
sold by the cuardian to the defendant with the 
sanction of the Court, Plaintiff sued the pur* 
chaser and tbs guardian to enforce the mort¬ 
gage: 

HWd: (1) that the property passed to the pn^ 
chaser unaffected by the inchoate right of the 
plaintiff. 

(2) that the proper decree to be given to tbs 
plaintiff was that the mortgage money was liable 
to bs repaid personally by the guardian. 

^ ^ CP 167 011 
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COKPOHATION OP CALCUTTA 

Manjnatha Noth Roij —for Appollani. 

Manviatha Nath Ganguly —for Rea- 
pondents. 

Judgment.—This ia an appeal by de¬ 
fendant 3 from decision of the learned 
Subordinate Judge of Hoogly reversing 
thedeoisionoftheMunsifof Howrah. The 
plaintiff brought the suit to enforce a 
mortgage. The mortgage was given by 
defendant 2 acting on behalf of her minor 
sons, of whom she wa.s the certificated 
guardian. The sanction of the Court 
was not however obtained under the pro¬ 
visions of S. 29, Guardians and Wards 
Act. Defendant 3, who is the appellant, 
subsequently purchased the mortgaged 
property from the guardian mother acting 
on behalf of the minors and the sanction 
of the Court was obtained to that sale. 
Therefore, under the provisions of the 
law, that property properly passed to 
.defendant 3. It is said now that as the 
mother properly spent the money that 
she borrowed on the mortgage for the 
benefit of the minors and as the minors 
were benefited therefore the purchaser 
who has got a regular and complete title 
in the way provided for by the law took 
subject to this inchoate right of the 
plaintiff. Nobhingof the sort. The case 
in Nem Chandra Sarkar v. Lalit Mohan 
Kar (l) does not lay down any such pro¬ 
position at all. 

That case is against the view put for¬ 
ward by the plaintiff and, when properly 
read, it is an authority in favour of the 
appellant. The correct decree in this 
case is clearly the one that was passed by 
theMunsif, that the money is liable to 
be repaid to the mortgagee by the mother 
personally. One cannot have a good 
mortgage on a property when the law 
says that certain formalities should be 
observed and those formalities have not 
been observed. To hold otherwise is to 
give the go-by to the provisions of the 
law. Then it is said that the sale to de- 
fondant 3 is voidable unless the minor has 
elected to confirm the transaction. There 
are two answers to that. First, the sub¬ 
sequent election of the minor cannot af¬ 
fect defendant 3 whose title has proba¬ 
bly matured in the meantime. Secondly, 
the minor at the time of the suit was 
still a minor and obviously could not 
make any such election. The decree of 
the learned Subordinate Judge must be 
set aside and the decree of the Munsif 

1. (1919)1410 616. 
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restored with costs both here and in the 
lower appellate Court. 

V.B./ll.K. Dc ro.o Sfil aside. 
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Tkunon and Newbould. dJ. 

Corporation of Cah'uiia —Plaintiff— 
Petitioner. 

V. 

Eemangini Dassi and Defen¬ 

dants—Opposite Parties, 

Rule No. <iS6 of 1917, Decided on 25th 
January 1918, against tlie order of Small 
Cause Court -Judge, Sealdah, in Suit No, 
1202 of 1917. 

Calcutta Municipal Act (1899), Ss. 299 
and 593 —Service of notice on one of several 
co-ownera is effectual against others. 

The service of a notice under S. 299 upon one 
of the c3-owDera of the property in the manner 
provided in S. 593 is efiectual against the ether 
co'Owners. [P 168 Cl] 

Dwarkanath Mitter —for Petitioner. 

S. N. Banerjee and Probodk Kumar 
Das—{oj Opposite Party. 

Judgment.—In this case the petition, 
er is the Chairman of the Calcutta Corpor- 
atioo. He sued in the Small Cause Court 
at Sealdah to recover the sum of Rs. 325, 
being the cost of certain work done by 
him upon premises No 45, Karaya Bazar 
Road, under the provisions of S. 597 (2), 
Calcutta Municipal Act. The de¬ 
fendants in the suit were the two co¬ 
owners who bold, it appears, equal un¬ 
divided shares in the property in ques- 
tion. One of those did not appear. The 
second appeared and pleaded that there 
had been no service upon her of the 
notice issued under tbe provisions of 
8.299 of the Act. Tbe learned Small Cause 
Court Judge gave effect to this contention 
and dismissed the suit as against her and 
decreed the suit against defendant 1, 
upon whom notice had been admittedly 
served, to the extent of half the claim. 
Thereupon at the instance of the Cbair- 
man of the Corporation this role was 
issued upon both tbe defendants calling 
npon them to show cause why tbe claim 
of the plaintiff should not be decreed in 
full against both. As in the Court below, 
defendant 1 does not appear. Defen¬ 
dant 2 appears and contends, first, 
that it has not been shown that there is 
a municipal drain situated at a distance 
not exceeding 100 feet from the property, 
secondly, that it has not been shown that 
to the issue of this notice the Chairman 
had obtained the approval of tbe General 
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C.-'in’iiiitoe: ar,.l lastly, that no attempt 
I'l I"’.!) n.ailo lo serve tlie I'rescribed 
^ ’‘Ice herin tiie manner provided 

• •« • . • ^ 'J. 

it is i.oL ('ontc-stcd that the work has 

i.ioeii done and ji, is not suggested that 
ihc claim made is unreasonable. With 
eg.iid to t!io first two contentions, apart 
ii'oni aijy pre-iumption that might iiossi- 
1 iy arise from the failureon the part of 
tlio owners to prefer any objection under 
the iprcvisioDs of S. 098 of the Act. it 
floes not appear that tliese matters were 
in fact specifically pleaded in the written 
statement, and it is clear from the 
manner in which the case was conducted 
in tlie trial Court that they were not put 
;n issue in that Court. It is tco late for 
the defendant to raise those questions 
now. With regard to the service of 
notice wo find that as a matter of fact 
the notice addressed to the owner of the 
premises has been served upon the co. 
owner defendant i, by delivery to a male 
tnember of her family. The provisions 
of the section to which w'e have just re¬ 
ferred make it necessary for the Corpor¬ 
ation in any such notice to name the 
owner, and the section further provides 
that when there are more owners than 
one, service may be effected upon any 
one of them It would rather appear 
|that the learned Small Cause Court 
Judge had overlooked the provisions of 
this section, and service, upon cne being 
effectual against the other it is clear that 
against both the defendants there should 
be a decree in full. W'e accordingly make 
this rule absolute andallow the plaintiff's 
claim in full against both the defendants 
with costs of the first Court against both 
and also the costs of this rule against 
No. 2. We assess the hearing feeat three 
gold moburs. 

v.B./r.k. Hule marie absolute^ 
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Sanderson, C. .1. and Chatterjea, J. 

Go pal Chandra Da.s—Plaintiff— A p. 
pellant. 

V. 

Nadir Chand Das and of/icrs—Defen¬ 
dant—Respondents. 

Letters Patent Appeal No.Ill of 1916, 
Decided on 15th March 1917, against de- 
cree of Newbould. J., D/. 18th April 
1916. 

Civil P. C. (1908). O. 41. Rr. 22 and 33- 
Aopellate Court cannot reverie deciiton of 


trial Court in appellant's favour in absence 
of cross-objection. 

Plaintiff’s partially decreed. On appeal 
by the defend.ints. the appellate Court not only 
dismissed the appeal but reversed that porticu 
of the trial Courts’s decree which was in favour 
of the defendants, although the plaintiff had tot 
tiled .any cross-appeal or taken any cross-objec* 
tin under 0. 41, R. 22. 

JlcU: that tbe circumstancfs of the case did 
not justify the lower ajpellate Court iu interfer¬ 
ing with the trial Court's decree in favour of 
the defendants under 0. 41, R. 33. (P 169 C 2) 

Sarat Chandra Bysal: ^udBepin Chan~ 
dro Bose —for Appellant. 

Jotindra Nath lion —for Respondents. 

I’ACTSappear from the following Judg¬ 
ment of Newbould, J.— 'This appeal 
arises out of a disjjute between uncle and 
nephew over a small strip of land valued 
at Rs. 85 only. One Nilambar was the 
father of tbe jilaintiff and tbe grand- 
father of the defendants 1 and 2. In 
year 1291 B. S. Niiambarexecuteda deed 
of gift in favour of the plaintiff by which 
ho gave him plots Nos. 1 and 3 of the 
plaint. At that time, Nilambar was liv¬ 
ing in plot No. 2 which is to tbe east of 
plot No. 1, and between these two plots 
there was a passage which Nilambar ex¬ 
pressly reserved to tbe width of 2i 
cubits After Nilambar's death the plain- 
tiff inherited l/3rd of tbe property left: 
by him and another brother of the plain¬ 
tiff and defendants 1 and 2 got the re- 
maioiDg 2, 3rds share, After tbe gift to 
him, tbe plaintiff built a house on plot 
No. 1 and according to the plaintiff, he 
left another foot of land enlarging the 
passage to the east. In 1308, the plain- 
tiff executed a kobala (Ex. A) on thecon- 
struction of which the decision of this 
appeal depends. By this kobala, tbe 
plaintiff conveyed a l/3rd share iu 
plot No. 2 and in the passage and bis in- 
terest in plot No. 3. So far there is no 
dispute. 

The point in dispute is whether tbe 
plaintiff reserved to himself any portion 
of the passage between bis house and plot 
No. 2, the house in which Nilambar 
lived. The first Court found that tbe 
plaintiff transferred only that portion 
of tbe passage which he had inherited 
from Nilambar. The lower appellate 
Court has found that he has transferred 
the whole passage. In my opinion the 

lower appellate Court is right. Though 

the deed refers to the plaintiff's l/3rd 
share in tho passage, there are other 
statements inthedeed which areinconsis- 
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tent with the plaintilT having reserved 
any land to the east of liis building for 
himself. The western boundary of the 
land conveyed is stated to be the plain¬ 
tiff's bari; and had any portion of the 
passage been reserved, that would have 
been stated to be the western boundary. 
Also in the deed, reference is made to 
the lane east of the plaintiff’s homestead 
which is to the west of theproperty sold. 
This also suggests that the whole of the 
passage and not a part of it was sold. 
Also the doors of the plaintiff’s house are 
described as being to the west of the pro¬ 
perty sold. Another point is that tbe 
plaintiff by tbe deed allowed the defen¬ 
dants to close the doors of his house 
leading to tbe passage, which one would 
not have expected him to do if the plain¬ 
tiff himself owned a strip of land along 
the passage. And again, the plaintiff re- 
served tbe right—and this is the only 
right that heexpressly reserved in connec¬ 
tion with the passage—bo place scaffold- 
ing for building purposes in the passage 
when necessary. Had the plaintiff 
reserved to himself any right to the pas- 
sage, I cannot believe that he would nob 
have mentioned it in the deed of sale. 
The passage reserved by Nilambar was 
stated to be cubits wide and the 
measurement taken by the Munsif shows 
that the present passage is only 3 to 
inches wider than this. This is incon¬ 
sistent with the plainbiff’sstory of having 
added a breadth of one foot to the passage, 
and rather points to thedimensions given 
by Nilambar having been a rough estimate 
not based on measurements with a 
standard cubit. 

It cannot be said that by the kobala 
the plaintiff clearly transferred only such 
land as he has inherited, as the land of 
plot No. 3 of tbe plaint was transferred 
by the same kobala and that isadmitted- 
ly land which is included in the deed of 
gift. For the above reasons, I think that 
the learned Subordinate Judge was right 
In holding that, on a proper construction 
of the kobala (Ex. A), it must be held 
that the whole of the passage was trans¬ 
ferred to tbe defendants. The appeal 
therefore fails. The defendants have 
taken a cross-objection to the boding of 
tbe lower appellate Conrt with reference 
to an obstruction which they have made 
^t a point marked A on tbe map attached 
fo the plaint. TbeMnnsif dismissed the 
*nit so far as this particular relief was 


conoerned, and the plaintiff did nob 
tile any cross-ippeal or take cross- 
objections under 0. 41, U. 22, Civil 
r. C. The circumstances of fcho case 
were not such as'to justify the lower 
appellate Court in interfering with the 
Munsif’s decree in this respect under 
R. 33, 0. 41, Civil P. C., and followin'’ 
the decision of this Court in biie cases of; 
Gaiuja Dhar Muraili v. Uaiht/m^Ju 
Padihan (l) and Ahjal Majlii w lutu 
Bi-pari (2), I liold that the cross.objetion 
taken must succeed on this point. The 
result is that the appeal is disrni3«eil anil 
the cross-objection allowed. Tbe decree 
passed by tbe lower appellate Court is 
molified to this extent that the order 
declaring the plaintiff’s title and right to 
kbas possession of plot A will be ex¬ 
punged. Tbe respondents will gat their 
costs both in theappeal and thecross-obiec- 
tion.” 

Judgment.—This appeal is dismissed 
with costs. 

_ v . h ./ r . k . Appeal dismissed 

1. AIR I'JU Cil 'r2>=2i 1 C 203. 

2. (l9lGj 32 IC 494. 
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Teqnon and Shamsul Hl’DA, JJ. 

Emperor 

V. 

Romesh Chandra Gupta—Aesused. 

Criminal Ref. No. 81 of 1917, Decided 
on 29bh June 1917, made by Disb. Magis- 
trabe Tipperah. 

Criminal P. C. (1898), S. 439 (2)—Order 
prejudicing accused cannot be made in hit 
absence. 

Under S. 433, Criminal P. C., no order can be 
m.^de to tbe prejudice of the accused unless he 
has bad an opportunity of being heard in his 
defence In the Court which passes the order. The 
fact that the Magistrate who referred tbe case 
to the High Court under S 438, gave a hearing 
to the accused before making tbe reference, U 
not a sufficient compliance with tbe provisions 
of 8. 439. (P 170 Cl] 

A. Rasool and Asita Ranjan Ghose — 
for Accused. 

Newbould and Smither, JJ. (l«i 
JuneX^VJ .)—In this case, the sentence 
passed on the petitioner was enhanced by 
this Bench dealing with undefended cri-^ 
minal oases on tbe recommendation of 
tbe District Magistrate of Tipperah who 
referred the case under S. 438, Criminal 
P. 0. It appears from tbe letter of 
reference that before making the reference 
the District Magistrate gave tbe accused 
a bearing. It, therefore, appeared to ns 
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Xasta V. J 

bliAt the |u-ovisi(jns of Cl. (2) S. 430, 
i’. C., had beeu sufficiently 
•‘oiniil'.ed with. That clause runs thus: 

‘'No order iindrr tlii'; section shall be made to 
the prejudice rd fbo accused unless he has bad an 
opporlunit^ of ^o!ng heard either persocallj or 
by pleader in Inso.vo defence/’ 

* 

* After hearing the learned counsel for the 
petitioner and giving further considera¬ 
tion to the mntter, we think that the 
Clearing referred to in that section should 
(be before tlie Court which passes the 
jorder of enhancement and the hearing 
:before the referring Court was insufficient. 
We accordingly review our order and set 
it aside, and as the petitioner is now re¬ 
presented by counsel, this reference 
No. 81 of 1917, from the District Magis¬ 
trate of Tipperah will he dealt with by 
the regular criminal Bench. Pending 
further orders in this matter the petitioner 
will be released on bail to the satisfaction 
of the District Magistrate. Let the bail 
order go down at once. 

Judgment.— This is a reference 
made by the District Magistrate of Tip. 
perah under the provisions of S. 438, 
Criminal P. C. It appears that the 
accused with whose ease we are now deal¬ 
ing, one Homesh Chandra Gupta was em¬ 
ployed in Cliandpur Post Office as a postal 
clerk, and it has been found that he mis¬ 
appropriated a sum of Rs. 151.8-0 made 
over to him by the addressee of a value 
payable parcel. When his offence was 
detected, he admitted his guilt to his 
superior officer and subsequently to the 
departmental officer who held an enquiry 
into the matter. When placed on bis 
trial he again pleaded guilty. It further 
appears that the money misappropriated, 
has been made good by his relatives. Now 
these are all matters which may properly 
be taken into account on the question of 
sentence. But still we cannot bub think 
that the sentence of one day's simple 
imprisonment and a fine of Rs. 50 is not 
an adequate punishment for the offence 
•ommitted. His age was also taken into 
account. But it appears that he is of the 
age of 25, that is to say he is of an age 
when it should have been possible for him 
to resist a temptation of the sort held 
out. In considering wbat sentence we 
should now inflict upon him we ought, 
however, to consider further the period 
hat has elapsed since his conviction on 
*lth 0 15th November 1916 and also the 
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fact that under an order of this Cour- 

passed on the 11th Mav he has in fact 
suffered seven days rigorous imprisonment. 

Since then, boo, and also in the proceed, 
ings before the District Magistrate he has 
had to undergo a very considerable ex¬ 
penditure. Further since the initiation 
of these proceedings, he or his relatives 
have DO doubt suffered great anxiety. 
Talking all the circumstancesintoaccount 
we think that it will be now sufficient 
for the ends of justice if, maintaining the 
seutence of fine, we impose upon the ac¬ 
cused the sentence of rigorous imprison¬ 
ment for a period of six months to run 
from the date on which he surrenders. 
The accused will now be called upon to 
surrender and undergo the seobenoe now 
passed upon him. 

S.N./r.k. Sentence enhanced. 
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Richardson and Walmsley, JJ. 

Gendu Nasya and others —Plaintiffs— 
.Appellants. 

V. 

Sadi Bania and oi/ters—Defendants — 
Respondents. 

Appeal No. 64 of 1915, Decided on 
14th February 1918, from appellate 
decree of Disb. Judge, Dinajpore, Dh 
2dth August 1914, 

Practice — Fraud ~ Decree obtained by— 
Proof that procesies were tuppreiied ii 
tufficient. 

1 q a suit for a dechration that a certaia 
decree was obtained by fraud and is of no effect, 
a solid foundation isfurniebed, if the plaintiff 
establishes ibat tbe usual processes were eup* 
pressed by tbe defendant. [P 170 C 2; P171 Cl] 

Mohini Mohan Chukraburtty sod 
Phanindra K. Singh^hr Appellants. 

Dwarka Nath Mitter and Biresviar 
Bagchi —for Respondents. 

Richardson. J,—This appeal is prefer- 
red by the plaintiff. He brought the suit 
for a declaration that a certain decree 
which had been obtained against him was 
fraudulent and of no effect. The plain¬ 
tiff's case appears to be that summons 
in the suit in which tbe decree was made 
was not served on him and that tbe suit 
was based upon a forged document. lo 
the trial Court the learned Munsif found 
in his favour and ma'je a decree accord¬ 
ingly. In the Court of appeal below 
the learned District Judge has dismissed 
the suit. As to the non-service of sum 
mons, if the plaintiff had been able toj 
establish that the nsual processes haA 
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been suppressed, no doubt, that would 
have furnished some solid foundation for 
the suit. The learned District dudge, 
however, has found that the summonses 
were duly served in the usual course. 
That part of the case, therefore, goes. 

There remains the case as to forgery. 
In view of the authorities on the subject, 
the judgment of the District Judge may 
be in some respects open to criticism in 
that he has not come to an express find¬ 
ing, but we may refer to the judgment 
delivered by the Munsif in this case. 
The learned Munsif begins by saying 
it is scarcely possible to prove frauds 
of this description by direct evidence.” 
Then he goes on to say that the plain, 
tiffs prac'.ioally” have nob been able to 
adduce an> direct evidence. Then he 
deals with the evidence which the plain¬ 
tiff did adduce. In view of the kind 
of evidence and the kind of materials the 
Munsif had before him and on which he 
acted, I am of opinion that it would 
serve no useful purpose to remit the case 
to the District Judge for any further 
finding. The appeal wiil accordingly be 
dismissed with costs. 

Walmsley. J.—I agree. 

v.B./r.k. Appeal dismissed, 
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MoOKEEtJEB AND WaLMSLEY, JJ. 

Ram Kinkar Teivari and another — 
Judgmeob-debtors—Petitioners. 

v. 

Stkiti Ram Panja —Opposite Party. 

Civil Rule No 307 of 1917, Decided 
on 3Ut August 1917, against order of 
Disb. Judge, Burdwan, D/. I9bh March 

Ivl I • 

(») Bengkl Ten.ncy Acl (1885), Sch. 3, 
Art. S'^Landlord diapoiieiting as purchaser 
in execution of decree for rent—Art. 3 dees 
not apply. 

Where a landlori la exeoutioo of a decree for 
arrears of rent puts a holding to sale, purobase it 
himself aad obtains delirery through Court, such 
diepoBsessioa of the tenant is not dispossession 
within the meaning of Art S. [P 172 G 1] 

(b) Ci»il P. C. (1908). O 21. R. 22-Frau- 
dulent suppression of process — Execution 
sale is void. 

The omission to serve a notice under S 248, 
of the Code of 18R2 or under 0. 21, R. 22, of the 
Code of 1908 is by itself suifisient to render an 
execution sale void for want of jnrlsdictloa.inas* 
inaoh as the notice is the very foundation of the 
jurisdlotion. [P 172 0 2] 

(c) Civil P. C. (1908), S. 47-ApplteabilUy 
—Limitation Act (1908), Art 181. 

Where every process presoribed by the Legis' 
latnie, with a view to apprise the judgment* 
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debtors or tlioir reprospntatives that oxi'i'iitinn ia 
to proi'ce.l against thotn, luis been frandulcntly 
suppro'^od. tho case is gowrned bv S >17, Civil 
1*. C., mid the period of limitation apiilioahlo ia 
that provided by Art l.Rl, Lira Act, and S. IR, 
Lira. A"!, is also applicable. 11’ 17:1 C 1] 

(d) Lirnitalion Act (1908), S. 18 —Onus is 
on person committing freud to prove that 
opposite party knew facts constituting fraud. 

Where S.lS, Lira.Act. applies, the burden rests 
upon the person who baa committed the fraud 
to prove conclusivelv lhat the porsou injured by 
bia fraud has had clear and dufinitc knowledge 
of those facta which constituted the fraud at 
a time which is too remote to allow him to seek 
the assistance of the Court. (P 173 C 1] 

Rankin Chandra Mookerjee—lor Peti¬ 
tioners. 

Bepin Behary Ghose and Satindra Nath 
Mukherjee—lox Opposite Party. 

Judgment. —We are invited in this 
Rule bo consider the propriety of an 
order cf refusal to set aside an execution 
sale in reversal of the order of cancella¬ 
tion made by the primary Court. On 
I4th July 1905, Becharam Panja obtained 
a decree for Rs. 16-12-0 for arrears of 
rent against Kshetranath Tewari. On 
11th July 1908, thedecree-holder applied 
for execution against the three infant 
sons of the judgment-debtor who had died 
meanwhile. In the application for exe¬ 
cution, it was stated that the infants 
were under the guardianship of their 
mother. The amount for which execution 
was taken out was Rs. 28-9.0. The pro¬ 
perty was put up to sale on 22Dd Sep¬ 
tember 1S03. The d scree-holder was 
the only bidder present and the property 
was knocked down to him on his bid of 
Rs. 2-5. The sale was confirmed on 5th 
November 1909. On 18th December 1915, 
the maternal uncle of the infants applied 
to the Court to set aside the sale, on the 
allegation that it had been brought about 
by the fraudulent suppression of all pro¬ 
cesses and that the decree holder had 
thereby managed to acquire a property 
worth at least Rs. 300 for a sura of 
Rs. 25. 

The application further stated that the 
petitioner had become aware of the sale 
of the property of his nephews only so 
recently as 29th November 1916, The 
Gonrt of first instance found upon every 
point in favour of the -applicant. The 
Court held that the notice under S. 248, 
Civil P.C , 1882, the notice on the mother 
of the infants calling upon her to act as 
guardian ad litem of her infant sons, the 
writ of attachment, and the sale procla¬ 
mation bad never been served. There 
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•vaj fiirlhei- tho sisnificinc fact that, io 
oacii ip'-taiico, a faUe return o( service 
li''1 Ix'en nv'.'ie. The Cuurt also found 
that tlic true value of the property was 
as hv t!ie peritioner, and there¬ 

upon set aside the sale. On appeal, the 
district •lu'l'jo stated that he saw do 
reason to diller frora the conclusions of 


the t’.rst Court upon the variousquestions 
“f fact and law, but he proceeded to ex¬ 
press the opinion that a very important 
aspect of the case hal been overlooked by 


every one concerned, lie held that as 
the infants had failed to prove possession 
within two years of the date of theapijii- 
Cition, their title had been extinguished 
uutler .^rt. 3, Sch. 3, Ben. Ten. Act read 
with S. 2S, Liuj. Act, which applied by 
virtue of S LSo. Ben. Ten. Act. In this 
view, the District Judge set aside the 
order of the Court of first instance and 
dismissed the application for cancellation 
of the sale. 

There can be no doubt that the order 
of the District Judge cannot possibly he 
supported. It is plain that Art. 3. 
Sch. 3, Ben. Ten. Act has no application 
to the case before us. It is well settled 
that wherealandlord.in execution of ade. 
cree for arrears of rent, puts the holding 
to sale, purchases it himself and obtains 
delivery through Court, suchdisposessicn 
of the tenant is not dispossession within 
the meaning of Art. 3; Kamal Dhari 
Thakur v. Rameshiuar Singh Bahadur 
’(l). Indeed, so long as the sale remains 
in force, the possession of the landlord 
auctioD-puchaser cannot possibly be ohaU 
lenged by way of suit. On behalf of the 
decree-holder, the view taken by the 
District Judge has not consequently been 
supported. But an endeavour has been 
made'fco maintain theorder of the Distric 
Judge on the ground that the application 
is barred by limitation. The argument 
in substance is that although the sale 
took place on 22Dd September 1908 and 
the right to apply for cancellation arose 
at that time, the present application, 
which was made on 18th December 1915, 
must be governed by the Limitation Act 
1908, which by S. 6, restricts in a large 
measure the advantage enjoyed by infants 
under S. 7, Lim. Act, 1877. It is pointed 
out that whereas under the law as it 


stood in 1908, the infants petitioners 
would have been entitled to make the 
application even after the attainment of 
' 1. (1913) 1910 545. 


their majority under the law as it stood 
in 1915, the application would be barred 
unless it was male within the time pres- 
cribed in Col 3, Sch. 1: in support of 
this view reliance has been placed upon 
the decisions in Araijil Kali Amma v. 
Pflappakkara (2) and Chidambaram 
Chetty V. Karuppan ChelUj (3). The 
question raised does not, as we shall 
presently show, require consideration in 
this case; but when it arises, ir may re- 
quire careful examination, in view of tho 
principle recognized in the cases of Man- 
juri Bihi v. Akkel ^dahmud (4), Biulhv 
Kumar V. Hafiz Hussain (5) andGope- 
slnuar Pal V. Jiban Chandra ((j). It is 
plain, as the Courts below have found, 
that every notice contemplated by the 
Co.le has been fraudulently suppressed in 
this case. 

Now as pointed out by the Judicial Com¬ 
mittee in Raghunalh Das v. Sunder Das 
hhetri (7), the omission to serve a notice! 
under S. 248 of the Code of 1882 or under! 
0. 21, R. 22 of the Code of 1908, is by 

itself sufficient to render the sale void for' 
want of jurisdiction; for the notice is the- 
very foundation of the jurisdiction. This 
view is in accord with a long series of 
cases ill this Court: Ramesuri Dassec 
V. Doorga Dass Chatterjee (8), Gopal 
Chunder Chatterjee v. Gunamoni Dasi 
Sahdeo Pande v. Ghasiram Gyawal 
ilO), Mrs. Lsvinia Ashton v. Madhah. 
mo«i i)asi (U), Imamunnissa Bihi v. 
Liakat Hussiin (12), Paraskram v. BaU 
mukund (Id). It is further clear that the 
infants were not repiesented by a duly 
appointed guardian, as no notice was 
ever serve! upon the mother; nor was 
there any acceptance of guardianship by 
her: Khairajmal v Daim (14), Narsinn 
Narain v. Jahi Mistry (15). Bal Kishaii 
Dal v.Topeswar Singh (16), Dinabandhu 
Nandi v. Maskada Khatun (17), Puma 

2. (1911) 34 Mad 2y2=5 I C 420 

3. (1912) 35 Mad 678=8 I C 543 
4 (1913) 19 I C m. 

5. (1913) 20 I C 821 

C. A I R IQl i Cal ?06=41 Cal 1125=24 I C 37. 

7. AI R 1911 P0129=42Cal72=24 IC 304= 
41 I A 251 (P C) 

8. (lS8l)6Cal 103. 

9. (1893) 20 Cal 370. 

10. (1894) 21 Cal 19. 

11. (1910)51 0390 

12. (1881) 3 All 424. 

13. (1908) 32 Bom 672. 

14. (1905) 32 Cal 296=32 I A 23 (P C) 

15. (1912)13 10 414. 

16. (1912) 14 1 0645. 

17. (1912) 17 I C 263 
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Chandra Kumar v. Bijoij Cliand }[ahiu 
tap (is), Krishna Chandra v. Jogcndra 
Narain (19), Safdar Ali y. Kishiin Lai 
Lai {20). Tills ooDsequently, is not a 
case where the Court is iuvitoci to set 
aside the sale merely on the ground of 
irregularity in publicatioo or conduct of 
the sale. Here every process proscribed 
by the legislature with a view to apprise 
the judgment-debtors or thejr representa¬ 
tives that execution was to proceed against 
them had been frauiulonbly suppressed 
The case is thus governed by S. 17 of the 
Code of 1908, and the period of limita- 
t^ion would be that provided by Art. 181, 
•3ch. 1, Lim. Act. It is further plain 
that this is pre-eminently a case where 
S, 18, Lim. Act applies. Here the judg. 
meet debtors, who are infants, have been 
kept from the knowledge of their right 
to apply for a reversal of the sale, and 
as observed by Lord Hobhouse in deli- 
vering the opinion of the Judicial Com- 
naittee in Rahimbhoy Uabihhoy v. C. A. 
Turner (21), the burden rests upon the 

person who has committed the fraud to 

prove conclusively that the person in- 
jured by his fraud has held clear and de- 
dnite knowledge of those facts which 
constitute the fraud, at a time which is 
too remote to allow him to seek the as- 
jsistance of the Court. The maternal 
uncle of the infants asserts that these 

proceedings were instituted by him within 

a few days of the date when lie became 
aware of the fraudulent sale, and this has 
been believed by the Courts below. 

The result is that this Rule must be 
made absolute, the order of the District 
Judge set aside, and that of the Court of 
first instance restored. This order will 
carry costs both here and in the Court 
below, We assess the hearing.fee in this 
Court at three gold moliurs, 

V.B /R .K. Rule made absolute 

18. (1913) 18 I C 859. ' -- 

19. A I R 1915 Cal 203=27 I 0 139 
20 (1910) 71 0211. 

21. (1893) 17 Bom 341=20 I A 1 (P C). 
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Chitty and Walmsley, JJ. 

Durga C/iaran Bose—Plaintiff-Appel 
lant. 

V. 

Lakhi Narain Bera and anoifter—De¬ 
fendants—Respondents. 

Appeal No 2010 of wi?. Deoided on 
25th June 1916. 


(a) Decree-Selling aside — Court com- 
pelenl-Suit cannot lie to nullify it except 
on ground of fraud. 

U is not o{)on to ii liliyifil. excojit on Ibo 
ground of fraud, lo iiiHiiitikiii a Miilt.i ro>cinil or 
nullify .1 (loi-rtM pacsed in a former Piiit to « hid, 
ho was a lurty ami which was Iried otu bv .t 
comDotont C •lut. [p 1 q ..j 

(b) Promissory Note — Question whether 
executant signed pro-note as security for 
others cannot be tried except for question of 
consideration. 

In a Fuit on prouiissiry note the ()ue>tiou 
wbctbcc the defendant, executant of the noue 

signed it by way of security for others cannot bo 
tried or determined, except .'o far it ulfcets 
the question of cousidoratiou. ri> n 11 

(c) Civil P. C. (1908), 0. 41, Rr. 19 and 33 
—Appeal by some defendants without mak¬ 
ing other defendants respondents—Appel¬ 
late Court cannot pass decree against co-de¬ 
fendants without adding them as parties to 
appeal—Appellate Court should restore and 
rehear appeal if it has passed such decree 
and CO defendant applies for restoration 
ftfter adding oicn as party. 

Where some of several defendants appeal from 
a decree without bringing tbeir co-defendants 
before the_ appellate Court as respoudents. the 
appellate Court has no jurisdiction to pass anv 
decree against the co-defendants without adding 
them as parties to the appeal. [I> 175 (j 2 ] 

An appeal having been preferred bv some of 
the defendants, the appellate Court set aside the 
decree of the lower Court as against them and 
made a new decree against a co defendant who 
was not a respondent to the appeal. TberouFou 
the latter applied for the restoration and re-hear- 
logot the appeal in his prescucc: 

Held : that although no provision of the Civil 

Procedure Code dealt with such a case, yet the 
appellate Court should restore the aopeal and re¬ 
hear it in the presence of the co-defeodant after 
aadiog him as a party, [p 275 q gj 

Charu Chandra lUsioas —for -^Dnel 
laot. 

Uanmolho Nath 
dents. 

Judgment.-Thia is an appeal pre- 

Suit No. 398 of 1915, which suit has been 
dismissed by the District JuJga. We are 
also asked to revise the decree and order 
of the Additional District Judge in An- 
peal No. 291 of 1913 arising out of Suit 
No. 12 of 1912 in which Durga Charan 
Bose was defendant 9. The facta of the 
case are somewhat peculiar. There was a 
Repute between Lakhi Narain Bera and 
Hari Krista Bera on the one si^le and 

Gopal Chandra Jana of Nadabhouga and 

others on the other over certain paddy 

which resulted in proceedings under S 1 n? 
and S. 145. Criminal P. C. The matter 
was referred tothearbitrabion ofPramada 
Nath Dutt, Muktear of the Baras, and 

Durga Charan Bose, the present appellant 
the Muktear of the opposite party. Of 


Roy — for Kespon- 
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■ : : 'i;-. ii’ 

II ( . ! '‘i i.y.n:’, not i.- nec^asarv for 

tho pi---''‘f i'-ii posc fo d.-cuss tliem. It 
i? ^idticieDt to say that ou IDth January 
11*10 Durga Charan JJos • executed a pro¬ 
missory note for Rs. 200 in favour of the 
Beras payable on demaocl. On that pro- 
tnissory note the Beras instituted Suit 
No. 1-2 of 1912 against Gopal Chandra 
Jana and 7 others, defendants 1 to B, and 
Durga Charan B^se, defendant 9. The 
suit came on for hearing before the Mun- 
sif. Defendants 3 and 8 not being served, 
the suit was dismissed as against them. 
Defendants 1, 2, 4, 5, 0 and 7 denied all 
knowledgo of the promissory note, pleaded 
that it was void for want of considera¬ 
tion, and raised other defences. Durga 
Charan Bose contended tliat there was no 
consideration for the note aud that, if 
tiicro was, it had in fact been satiatied. It 
may lie noted that he no longer puts for¬ 
ward these pleas hut admits bis liability 
on tlio promissory note. 

The Munsif found that the promissory 
note was executed by Durga Charan Bose 
for good consideration but really as a 
surety for defendants 1 to 8 who owed 
certain moneys to the Beras. He accord- 
ingly on Slst March 1913 passed a decree 
against all the defendants (other than de¬ 
fendants 3 and 8 who were not served) 
and directed that the decretal amount 
should be realized first from the proper¬ 
ties or persons or both of defendants 1, 
2, 4, 5, 5, 0 and 7 only, and then the 
balance, if necessary, from the properties 
of defendant 9 (Durga Charan Bose). 
Against this decree defendants 1, 2, 4, 
5,6 and 7 appealed making the Beras, the 
plaintifTs, respondents, but not Durga 
Charan Bose their co-defendant. The ap¬ 
peal was heard by the Additional District 
Judge, Mr. Duval,on 28th February 1914. 
Before him the plaintiffs’ pleader admit¬ 
ted that on the pleadings there was no 
cause of action against defendants 1 to B, 
whatever rights defendant 9 might have 
against them. The learned Additional 
District Judge accordingly set aside the 
decree against defendants 1, 2, 4, 5, 6and 
7 but added (and those words appear also 
in his decree) “a decree will be given 
against defendant9only”. On20tbMarch 
1914 Durga Charan Bose applied for the 
restoration cf the appeal. After hearing 
the parties the Additional District Judge 
on 24th June 1914 passed the following 
order: 


DO ' The decKe in the lower Court was agaiaa* 


^’efpndauts 1 t'j 7 (it was not as a (act agaius^ 
(lefcRdiiot 8) ‘and defendant 9 and it was ac' 
(jUiesced in by defendant 9. I do notseehoTl 
can permit defendants to ro-argue tbe appeal. 
I dismis-sthe application. I find noseclion under 
which it can come”. 

Durga Charan Bose took no further 
steps of any kind until 24th April 1915, 
when he filed the suit out of which the 
present appeal arises (Suit No. 398 of 
1915). In this suit he proceeded only 
against the Beras, plaintiffs in Suit No. 12 
of 1912, and not against his co-defendants 
in that suit. He prayed for a declaration 
that the appellate decree of the Addi¬ 
tional District Judge above mentioned 
(Money Appeal No. 291 of 1913) was not 
binding upon him, but fraudulent, illegal, 
invalid, inoperative, null and void and 
“dictum" (whatever that may mean); 
that the .Additional District Judge had no 
jurisdiction to pass such a decree; nod 
that the said decree was* non-executable" 
against him. 

Tbe Munsif granted him a decree, but 
that has been reversed by the District 
Judge, Mr. Cuming, and tbe plaintiffs’ 
suit dismissed. We think that tbe deci¬ 
sion of the learned District Judge is cor. 
rect. It is not open to a litigant, except 
on the ground of fraud, to maintain a 
second suit to rescind or nullify the 
decree in a former suit to which be was 
a party and which was tried out by a 
competent Court. The case of Bahoan^ 
Prasad Pande v. Ram Ratan Gir (1) is 
directly in point. To quote the words of 
Lord Shaw, “such a procedure is radically 
incompetent." The appeal fails and is 
dismissed with costs. The matter does 
not, however, end there. We are asked 
to revise the decrees in Suit No. 12 of 
1912, and this we have power to do under 
S. 115 Civil P. G. In this suit, a series 
of mistakes has bean committed, the last 
of which, we regret to see, was commit¬ 
ted in this Court in the issue of this 
Rule. The Rule was directed to issue 
on the “Sdefendants-respondents." Wbat 
was obviously intended was to issues 
Rule on the two plaintiffs, the Beras, 
and the six defendants. 1,2, 4, 5,6 and 7, 
against whom the suit had proceeded* 
Tbe Bera plaintiOs, though not served with 
the Rule, aie before us in the cognate 
matter of Appeal No. 20i0 of I9l7 and 
have no objection to the order which we 

1. A1 R1915 FoiTaTca? ah 485=30 1 C8i9 
=12 I A 171 (PC). 
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propose to pass on this Rule. The peti- 
tioner Durga Oharan Bose is to blatae in 
this matter as he gave in para. 11 of his 
petition the names of the 8 persons who 
were to be served. They are the persons 
who were the original defendants 1 to 8 
in Suit No. 12 of 1912. It appears from 
the record that defendant 8 is now daed 
and his heirs have not been brought on 
the record. This is, however, of no 
importance inasmuch as the suit never 
proceeded against defendants 3 and 8, 
and they have no concern with the sub- 
sequent proceedings. None of the per- 
sons, defendants 1 to 7, who have been 
served appear in this Rule. 

Turning to the proceedings in the suit 
it is clear that the plaintiffs, the Beras 
sued only on the promissory note. They 
had, therefore, no cause of action against 
defendants 1 to 8 vrho were no parties 
to that note. The question whether 
Durga Oharan Bose had signed the pro¬ 
missory note by way of security for 
defendants 1 to 8 could not be tried 
or determined in this suit, eyeept so far 
as it affected the question of considera- 
tion. Durga Oharan Bose alone could be 
held liable on the promissory note, and 
the decree of the Muusif making defen- 
dant 1, 2, 4, 5, 6 and 7 liable as prin¬ 
cipal debtors and Durga Oharan Bose 
liable as a surety only, was clearly erro¬ 
neous. For some extraordinary reason 
defendants 1, 2, 4, 5, 6 and 7 in their 
appeal against this decree, did not bring 
Durga Oharan Bose before the Oourt as a 
respondent. The learned Additional Dis. 
tnet Judge, therefore, was correct in set- 
ting aside the Munsif’s decree, against 
the appellants, but had no jurisdiction to 
pass the decree, which he passed, or in¬ 
deed any decree, against Durga Oharan 
Bose, who was no party to the appeal 

t^^at the learned 
Additional District Judge was in error in 

refusing to restore the appeal and rehear 

Li. of Durga Oharan Bose 

after adding him as a party. It is true 

that no seotioD of the Oivil Procedure 

Code deals with such a case, but then it 

was never contemplated that a Court 

would deal with a person, who was no 
party to the proceeding before it. as if 
he were a party properly added and pro. 
perly served. The learned Additional 
District Judge would have b.eeo in order 

1 defendants 

2, 4, 6, 6 and 7 be bad said nothing 


about defendant 9. In that case the de¬ 
cree of the Muusif against defendant 9 
would have stood. 

But as it was he made the decree, 
against him a decree of the aiipellata 
Court which he liaj no jurisdiction to 
do. There are two courses open to us. 
We may set aside the decree of the Ad¬ 
ditional District Judge and remand the] 
appeal for re-hearing in the presence ou 
Durga Oharan Bose, or we may now pas? 
such 6nal decree in Suit No. 12 of 1912 
as in our opinion ought to have been 
passed by the Courts below. As we 
entertain no manner of doubt as to what 
the decree should be, we adopt the lat- 
ter course. We set aside the decrees of 
both the Courts and pass a decree in 
favour of the plaintiffs against defen¬ 
dant 9, Durga Oharan Bose, for Rupees 
307-8-0 and costs, and interest at six per 
cent, per annum from 31st March 1913 
until realization. The suit is dismissed 
against defendants 3 and 8. who were 
not served, without costs, and against 
defendants 1, 2, 4. 5, 6 and 7. with costs 
10 both the lower Courts and interest on 
such costs at 6 per cent, per annum 
until realization. We make no order as 
to costs of this Rule, as the plaintiffs 
have incurred no additional costs in res- 
pect of it and the defendants 1 to 7 have 
not appeared. This decree will not 
affect the rights, if any. which Durga 
Oharan Bose may have against defendants 
1 to 8 and which, as we have said, could 
not be investigated in this suit. 

V.B./r.k. Appeal dismissed. 
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Chitty A^D Smither, JJ. 

^ Srilal Chamaria and another — Peti. 
tiooers. 


Emperor —Opposite Party. 

Criminal Misc. Case No. 27 of 1918 
Decided on 8th March 1918, for transfer 
of case. 

Criminal P. C. (5 of 1898). S. 526—Magi*, 
trote, eiiential and neceisary wilne** for 
defence—Tranifer should be allowed 

In applying for the tranB/er of a caae on th« 
ground Chat the MagUtrate before whom it i* 
pending i« a wicneaa for the defence, the accused 
must satisfy the High Court that the Maaistrate 
will be a necessary and essential witness for the 
defence. q 

B.C. Mitter, Monmolha Nath Mukher. 
jee and Bhibhiti Busan Saha — for Peti¬ 
tioners. 

Oamell —for the Crown. 



17ii Calcutta Srilal Ghamaria 

Chitty, J. The Question before us 
o:'. tills Kulo is whether the case now 
peii.'hn:; a^nicst the petitioners before 
Mr. [{. ]\. 0,is (riipta should not be 
transferred to some other Magistrate, on 
the .'■round tlint that Gentleman is a 
neriPHirv witness for the defence. In 
M't'iying for a transfer of this kind I 

think that an accused raust satisfy this 

•Court that t.ho Migistrate whom he 
ilesiresto call as a witness will be a 
[necessary and essential witness for the 
idefence. 

In this case the accused say that 
the Magistrate is required to give his 
evidence as to the credit of another 
witness Kuruua Hhusan Banerjee, who 
ig no doubt one of the principal witnes. 
ses for the prosecution, and that his 
evidence will be admissible uuder S. lo5 
(1), Evidence Act. In support of this 
application they have put forward 
certain facts which they claim to have 
elicited from the witness Girija in cross- 
examination. It is not suggested that 
the witness Girija has said anything in 
his exarnination-in-chief which is rele- 
vant to tbs present inquiry into the 
guilt of the petitioners. It is therefore 
unnecessary for the petitioners to im- 
peachGirija's credit in the way that they 
suggest. Their application is solely having 
reference to the evidence of Karuna. We 
have been taken through the evidence of 
Girija more than once by Sir B. 0. Mifc- 
ter, but we are quite unable to find in 
that evidence any definite statement that 
Kuruna was either a Bench Clerk of Mr. 
Das Gupta, which admittedly he never 
was, or that he was so brought into 
contact with him in the oflice that Mr. 
Das Gupta would be in a position to 
express any opinion as to his credibility 
as a witness. Mr. Das Gupta himself 
has submitted an explanation to this 
Court in which, at the outset, he frankly 
admits that be has no desire to try the 
case, but that on the contrary it would 
be a great relief to him if it were trans- 
ferred from his file. 

Bub, taking the facts alleged in the 
petition, he gives them one and all a 
categorical denial. It appears from his 
explanation that, during the years that 
he has been at Lall Bazar, at Jorabagan 
and at Bankshall Street, Karuna Bhusan 
Banerjee has never worked under him in 
any capacity either in his Court or in 
any office of which he has been in charge. 


. Emperor (Ohitty, J.) 

He never worked as his Bench clerk or 
interpreter or process-clerk, nor did he 
work in the Jorabagan office when Mr. 
Das Gupta was in charge of that office, 
nor in the copying department or ac¬ 
counts department or in the record room 
of which the Magistrate has been in 
charge for over two years. The Magis- 
trab 0 _ further states that he had no 
occasion to know anything about bis 
conduce or credibility as he never worked 
under him and that be held no inquiry 
regarding his conduct in any matter in 
any of the Courts. He adds that there 
is no such post as Office master ” used 
by tbe witness Girija, possibly taking it 
from the cross-examining counsel. Turn¬ 
ing to Girija’s evidence, his statements 
amount’to this :bhat he expresses an opi¬ 
nion as to Mr. Das Gupta’s possible 
knowledge of certain subordinates in the 
police Court of whom Karuna is one. 
He doss nob however make any state¬ 
ment from which it can be necessarily 
inferred that Kuruna was at any time 
under Mr. Das Gupta in a way in which 
that Magistrate would be brought to 
Judge of his conduct or credibility. It 
is said that the Magistrate has only re¬ 
ferred to tbe inquiry into Kanina's own 
defalcation, with which inquiry the 
Magistrate admittedly had nothing to do. 
It is said that there was another inquiry 
in 19M into Girija’s conduct. 

It is suggested that in that inquiry 
Mr. Das Gupta must have also inquired 
into Karima’s conduct. That inquiry 
was with reference to certain events 
which took place in the copying depart¬ 
ment. This witness cannot say whether 
Kuruna was ever in the copying depart¬ 
ment, but thinks he was either in tbs 
copying department or statistics depart¬ 
ment. He is not able to say wbiob. There 
is certainly nothing to show that Karuna 
was in any way connected with the 
inquiry into Girija’s conduct in 19U or 
that he was in any way implicated in the 
charges which were then made against 
that clerk and other clerks in that office. 

It is not sug.gested on the part of the 
petitioners that the simple word of the 
accused is to be accepted in matters of 
this kind. They must show that the 
Magistrate is an essential and necessary 
witness and they must show that to tbe 
satisfaction of this Court. In this cass 
I am clearly of opinion that they have 
wholly failed to show anything of tbe 
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kind. I would therefore discharge this 
Buie. 

Smither, J. —When an accused person 
applies to this Court for a transfer of 
his case on the ground that he wishes to 
examine as a defence witness the Magis¬ 
trate who is trying the case, I do not 
think that we should make the transfer 
as a matter of course. We should look 
into the question whether the Magis¬ 
trate can give material evidence, and we 
must look into that question in this case. 
It is said that this Magistrate can give 
evidence as to the credibility of Karona, 
the principal prosecution witness. The 
suggestion is that the- Magistrate has 
■formed an opinion about the witness, 
because the Magistrate has been working 
as a Presidency Magistrate in charge of 
certain offices and the witness has been 
working as a clerk in the Presidency 
Magistracy offices. But this witness has 
not worked under this Magistrate at all, 
flo far as I have been able to see, either 
in an office under his control or as a 
Bench Clerk. On the other hand, he has 
worked under other Magistrates as a 
Bench Clerk, and in offijes controlled 
by those other Magistrates ; and the 
proper persons to give evidence on the 
lines on which thedefenco says it wishes 
to examine this Magistrate are those 
other Magistrates—one of whom is the 
Chief Presidency Magistrate, who is 
already a witness in this case. 

V.B./r.k. Rule dhahared. 
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Fletcher and Richardson, JJ. 

Sm, Akiyyannessa, and others —Defen¬ 
dants—Appellants. 

v. 

Abdul Ga7ii Saiapar—Plaintiff—Res¬ 
pondent. 


Appeal No. 1896 of 1915. Decided 
13th February 1917, from appellate 
■cree of Dist. Judge, Chittagong, D/- 
June 1916. 

c Revenue Selet Act (Ifl 

5. 37— Protected inleretl ’’ 

. t to ‘he defendant's 

l8 not a protected intereit’' within Bxoe 

b. 01, rp .(WQ 

(b) Practice-New plea-No {■•ue fre 
« to abatement ot eait though raUe 
W. 5.-Que,lion of abetement cannot 
•IJewed to be raised in second appeel. 

The question of abatement of a suit w 
was raised In the written statement of the di 
danti who were substUnted in the place 
deceased defendant bat as to which no ix 
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issue was Iramod, canaot be allowed to be raifed 
ID second appeal. rp 173 q j’ 

(c) Practice—Evidence—Affidavit. '' 

An aflidavit ns to what was ^ rfjutd in a case, 
sworn by a person who did not know the lan¬ 
guage in which the argument was made is 
worthless. (P 173 q 

Probodh Ktonar Dass~hi- Appellaats. 

Chandra Sekhar tSen—lor Eespoudent. 

Fletcher, J -—This is an appeal from a 
decision of the learned District Judge of 
Chittagong, affirming the decision cf the 
Munsif of the same place. Tiie plaintiff 
brought the suit tn recover possession of 
certain lands on the annulment of an en- 
cumbrance. Both the Courts helow have 
decided the case in favour of the plain- 

tiff. The present appeal has been brou¬ 
ght by some of the defendants, and the 
first point that has been raised is as bo 
whether the Courts below ought nob to 
have found that the suit had abated and 
no proper case bad been made for setting 
aside the abatement. The facts are these: 
The suit was instituted on 18th April 
1911. In June 1912 the original defen¬ 
dant 5 died. _ On 19th June 19U the 
plaintiff applied to substitute the heirs 
of the deceased defendant 5 and an order 
was, accordingly, made. That order was 
however made ex parte. After that the 
substituted defendants applied for and 
obtained further time in order to file 
their written statement. lu their writ¬ 
ten statement they did raise the case 
that the suit had abated and no grounds 
had arise.n for setting aside the abate¬ 
ment. But when the issues were settled, 
no express issue was framed as to whe- 
ther a case entitling the Court to set 
aside the abatement had or had not ari. 
sen. The evidence which lay in a very 
small compass on the plaintiffs’ side was 
to the effect that defendant 5 died in 
Rangoon and that the plaintiff did nob 
know of the death earlier. 

The evidence on the defendants' side 
was practically nil. In the course of his 
jodgment on the issue as to limitation, 
the Munsif did make some remarks that 
are said to have referenco to this point. 
But that does not appear to be so. It is 
also a most important matter that in the 
judgment of the learned District Judge, 
no reference is made to this matter at 
all. It is said on an affidavit tnade by 
one of the parties, whose name I have 
forgotten but who describes himself as 
the son of late Sanaulla and who doQs 
nob know a’Wor.l of Foglish and had had 
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the interprctoil to liim and sign- 

Oil i;i-> 'Jli lavit after ati explanation in 
the Vernacular, that tlie learned-ludge 
totally misappreiiemlecl tlieca=e,and that 
this fioint was raised and pressed: and 
tiiis depon(;nt slates that, although he is 
unaware of the language of the Court, he 
knoaall tliese facts of his own know¬ 
ledge*. man whocan state that must 
have get an elastic conscience; a man 
who does not know the language of the 
Court obviously cannot know these facts 
of his own knowledge. I may as well 
pledge my oath that I who am ignorant 
of the Bengali language understand what 
two Bengali gentlemen speak in their 
own language. It is quite clear that this 
aflidavit is a valueless affidavit and no at- 
bention ouglit to bo placed on it at all. 
The point now made is that it was the 
real point in the case aud must have been 
taken in the lower Courts. I am not 
satisfied that it was so. If it had been 
raised and if a proper issue had been 
iracneJ on it, then the plaintiff having 
stated that defendant 5 died in Rangoon 
would have produced evidence which 
might have satisfied the Court that he 
did nob know and could nob have known 
of the death of defendant 5 before the 
date on which he first came to know of 
it. It is no use keeping such a point 
aside to be raised in second appeal with 
a view to get the case remanded and re¬ 
tried on a further issue. But the point 
must he raised and taken at the outset 
and an issue framed on it. 

The next point is that the learned 
•Tndge has altogether made a mistake 
about the case that lie had to try. A cer¬ 
tain dag, as it is called, of the property 
sought to be recovered bears the number 
746. It consists of a tank. It is quite 
true that that tank like other tanks 
usually has banks, because it is impos¬ 
sible to dig a tank on the ground with¬ 
out liaving taken out a certain amount of 
the earth to contain the water and also, 
if one 80 wishes, to enjoy the fish. Other’ 
wise, unless one gets some of the improv¬ 
ed and modern forms of locomotion to 
reach the tank he must have to walk to 
and /ron the tank so as to enjoy either 
the water or tlie fish. It is quite obvi¬ 
ous that it was nob in the contemplation 
of the parties with reference to property 
valued at Rs. 20 only that the parties 
should reach this tank by any of the more 
modern methods of locomotion. It has 
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t>e6n found that dag No. 746 is a tank. 
It is a tank no doubt and it is a tant 
existing from before the defendants' lease' 
and, on the authorities of this Court, 
such a tank is not a protected interest 
within Excep. 4 to S. 37. Act 11 
of 1859. That gets rid of the second 
point. The third point is that there was 
a lease held by the defendants. The 
document was not put in evidence. The 
Judge said that he must do the best be 
could without the document as the de¬ 
fendants failed to give it in evi'^ence. 
The appellants now say that they ought 
to have been given some time to produce 
the document. They had some time and 
a good deal of time too. I do not see 
any reason why they should have any 
further time and it is not a matter that 
should he raised in second appeal. In 
the result the appeal fails and must be 
dismissed with casts. 

Richardson, J.— I agree. 

V.]}. .'r.] v. Appeal dismissed. 
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Fletcher and Shamsul Huda, JJ. 

Naja M/a—Plaintiff—Appellant. 

V. 

Abdur Kadar&nd a«of/rfr—Defendants 
—Respondents. 

Appeal No. 1685 of 1916, Decided on 
25th April 1918, from appellate decree 
of Dist. Judge. Chittagong, D/. 8th April 
1916. 

(®) Practice—Pleadingi. 

In this country a very high standard of plead¬ 
ings cannot be expected. fP 179 0 1] 

(b) Civil P. c. (1908), 0. 8, R. S-OmiMion 
to deny allegation of title in plaint by defen¬ 
dant doe* not amount to constructive ad¬ 
mission warranting decision in plaintiff's 
favour-Practice, Pleadingi. 

Where, in a suit for possession of land, the 
defendant in bis written statement did not speci¬ 
fically deny the allegation made by the plaintiff 
in bis plaint that the property sued for formed a 
portion of a certain taluk and (be Munsif, hoW' 
ing that there was a constructive admission by 
tbedeferdant of the pUintiff's title as alleged in 
the plaint, decreed the suit withe ut considering 
the evidence adduced on both sides on the ques¬ 
tion of title: 

Held: that the lower appellate Court was 
jostified in reversing the decision of the Munsif 
on the ground that there was no such admission 
on the part of the defendant as wonld warrant a 
decision in favour of the plaintiff’s title, speciaUy 
as the trial Court bad required proof of the plain¬ 
tiff's title in spite of the so-called admission by 
the defendant. iP 179 0 ll 

Kshitisk Chandra for Appellant. 

Probodh Kumar Dass—ior Respon¬ 
dents. 
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Fletchar, J. This is an appeal pre¬ 
ferred by the plaintiff against the 
judgment of the learned District Judge 
of Chittagong, dated 8 th April 1916, re 
versing the decision of the Additional 
Munsif of the same place. The suit was 
one brought for recovery of possession of 
land. The plaintiff claimed that he had 
got a settlement from defendant 2 , who 
had purchased the taluk that had formerly 
belonged to one Mobarak Ali and which 
had been sold for arrears of revenue 
under the Patni Eegulation. Defendant 1 
said that he was a purchaser of the pro¬ 
perty from Mobarak All’s daughter. The 
appeal is preferred substantially on this 
ground. It is said that defendant 1 in 
his written statement failed to deny the 
allegation made by the plaintiff that the 
property sued for formed a portion of 
Mobarak All’s taluk and that, therefore, 
there was a constructive admission and 
no proof was required of that. There are 
many answers to this: first of all, proof 
was required by the Court. Evidence 
was given on both sides as to whether 
this land was or was not within the 
limits of Mobarak All's taluk. From 
this it is quite clear that the Judge in 
the Court of first instance did not act on 
bhie supposed admission. Secondly, in 
these written statements filed before’the 
Munsif, one cannot expecc a very high 
•standard of pleadings. Defendant 1 in 
this case says that be denied everything- 
he denied the title of the plaintiff and 

denied all the allegations contained in the 
plaint. 

Of course, that may nob be a very 
scientific way of drafting a written 
statement. ^ But what is clear from that 
IS that this defendant intended to pub 
every fact in issue and all the facts being 
in issue and the Judge having required 
pTool of the title of the plaiotifF, io 
coming to the oonolosion that the learned 
Judge did come to, be simply dealt with 
the case on the footing that there was no 
enpposed admission made by defendant 1 . 
The learned Judge was not bound by the 
view that the learned Mnnsif took. That 
seems to be quite obvious. The other 
point raised, namely, whethef the plain. 
«ff 0 lessor has got a title under the 
Patni Regulation, which maat overrule 
•ny title that defendant 1 has, has ab¬ 
solutely no force in it at all because the 
first thing and the essential thine for tha 
plaintiff to prove is that the property 


sued for forms iv portion of the taluk 
brought to sale under tlie Patni Kegiila 

tiou. and this he has failed to prove 

The appeal fails and is dismissed with 
costs. 

Shamsul Huda, J —I agree. 

V.r./r.k, Appeal di.smis.scil. 

^ A. 1. R, 1918 Calcutta 179 
.Mookerjek and Cri:avks, JJ. 

IJraja Nath Pal ('howdhur)/ —Defend¬ 
ant-Appellant. 

V. 

Siirendra Krislma lion and othem ~ 
Plaintiffs and Defendants—Respondents 

Appeal No. 7-0 of 1910. Decided on 
25th June 1917, from order of 2Dd 
Sub-Iudge. Hooghly. D/- 18th December 

t (a) CUil P. C. (1908). O. 5. R. 17-Place 
of service of summons. 

Oo the refusal of a defendant to accept sum¬ 
mons. atlempted to be served upon him at a 
place where be does not ordinarily reside, the 
summons must be served in the house in which 
he ordinarily lives. f P isn Pii 

(b) Civil P.C, (1908), 0.9. R. 

gage suit Ex parte decree iliould be set 
aside in entirety. 

Where, on the application of some of the de¬ 
fendants for setting aside a mortgage decree 
passed ex parte against them, the decree is set 
aside, it should be set aside in its entirety 

[ P 180 C 2] 

B. Chuckerbutty and Manmaiha Nath 
Ganguly—hr Appellant. 

Akshoy Kumar Banerji—lor Respond- 
ents. 

Judgment.— This is an appeal against 
an order refusing to set aside an ex parte 
decree. The decree was made in a mort¬ 
gage suit on 21st January 1913. The ap 
plication to set aside the decree was made 
on 17th April 1915. The Subordinate 
Judge has dismissed the application on 
the ground that the summons was duly 

served upon the applicant. In our opi¬ 
nion the evidence does not support that 
conclusion. The summons is said to have 
been served on Isb December 1912 at a 
place called Bantra in the district of 
Howrah. The case for the petitioner is 
that he resides ordinarily in his house at 
Cawupore in the same district and that 
ho has done so for many years past. He 
further asserts that on the day the sum- 
mons is slid to have been served, ho was 
not in Bantra, but in his boose at Oawn- 
pore. These ststeroeots were made on 
oath and make out a prima facie case. To 
rebut this, the decree-holders bring for¬ 
ward the peon who served the summons. 
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Tile i lentiGer i3 nob produced because 
he is doarl. and the witnesses to the ser- 
vic3 hivd nob been ciUel because appi- 
rontly they cannot be found. The oral 
besbitnonv of the peon is extremely uo- 
satisfactory and his sbatements in the 
return of service are eiually unsatisfae- 
toi v. The statements come to this: that 
he went to serve the summons to Bantra 
ani thit defendant I (the appellant be¬ 
fore us) was in the verandah upstairs 
in a state of illness." So he sent the 
summons through Chandra Kanba Sil, 
agent of the defendants, and askei for its 
receipt. As the receipt was nob granted, 
the summons was affixed in the usual 
manner at the outer door of the house. 

The recital in the return does not sbite 
that the peon went upstairs and met de¬ 
fendant 1. It is extremely unlikely that 
he should have done so. He does not 
state bow he learnb that defendant 1 was 
lying in a state of illness upstairs. His 
evidence given in the present proceedings 
does nob clear up the matter. Apparent¬ 
ly it was hearsay. But even if defend- 
ant 1 was in the bouse at Bancra at the 
time, the question arises, whether the 
service effected at the place was good ser. 
vice upon him under 0. 5, R. 17, Civil 
jP. C. If we assume that defendant 1 re¬ 
fused bo accept the summons sent to him, 
the summotH would have to be served in 
tbe bouse in which he ordinarily lived. Ac¬ 
cording lo the appellant he lives ordina¬ 
rily in his house at Cawnpore and has 
done so for many years past. That state, 
meat stands practically uacontradicted. 
Consequently we cannot hold that ser¬ 
vice was effected upon defendant 1 in ac¬ 
cordance with law. We may point out 
that within two days of the alleged ser- 
vies one of the defendants, Kunjo Bihary 
Pal Chowdhury, appeared before theSub- 
ordinate Judge and stated that the sum¬ 
mons had been left in tbe house at Ban. 
tra, although some of the defendants had 
not resided there, and stated speciScally 
that the defendant Braja Nath Pal Chow, 
dhury, who is, the appellant before us, 
lived at his own house in village Cawn- 
pore. It is extremely unlikely that this 
statement is untrue and should have been 
made in view of a possible application by 
Braja Nath Pal Chowdhury for setting 
aside the ex parte decree which might be 
made against him. It has hnally been 
argued that the application is barred by 
limitation. Under Art. 164, Sch. 1, 
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Lim. Act, the application has to be pra- 
sentsd within thirty days of the data of 
the decree or of the data on which the 
petitioner becomes aware of the decree. 

The petitioner states on oath that the 
application was made within two days of 
the date when ha first became aware of 
the decree. It is suggested, however, 
that he must have been aware of the de- 
decree many months earlier, becausesum. 
mons was served upon him from this 
Court of a Rule obtained by the respon- 
dent to amend the decree which hadbeoD 
made in the suit. The Subordinate lodge 
has nob accepted this evi lence and in oar 
opinion very properly. The respondent 
has not produced the primary evidence 
of the service of the Rule He might 
have easily done so by applyingfor copies 
of the papers from the record of this 
Court. Wo are, therefore, of opinion 
that the application was made in time.. 
The result is that this appeal is allowed, 
the decree of the Court below set aside 
and the suit revived. The Subordinate 
Judge will take up the case for disposal 
as early as possible. As the decree was 
made in a mortgage suit, and as the usual 
accounts must be taken in the presence 
of all the defendants, the entire decree 
is set aside; the whole case will be under 
the consideration of the Subordinate 
Judge. The costs of the trial up to the 
presonb stage will bs costs in tbe cause. 
The appellant is entitled to hU costs of 
this appeal from the plaintiffs-respon- 
dents. We assess the hearing fee in this 
Court at two gold mohurs. Let the re- 
cord be sent down as early as possible. 
v.u./R.K. Appeal allowed. 

A. l.R. 1918 Calcutta 180 

Flectheb and Walmsley, JJ- 

Bijoy Ckand Mahatab Bahadur-^ 
Plaintiff-Appellant. 

V. 

Secy, of Slate and Defendaots— 

Respondents. 

Appeal No. 161 of 1917, Decided on 
8fch August 1918, from appellate decree of 
Dist. Judge, Bankura, D/. 1st December 
1916. 

(a) Limitation Act (1908), Art. 96— 

fication of, lease—Suit for. on ground 
common mistake under which some 
wrongly included ii lease—Suit is govera®“ 
by Arl. 96. 

A suit for the amsodmeot or rectification of • 
lease ca the footing of a CDmuiDO niistaks o 
fcho lessor and the lessee uudar which some 
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was wrongly included in the lease, is governed by 
Act. 9C, Scb. 1, Lim. Ac,t and must be brought 
within three years from the date when the 
plaintiff became aware of the mistake. 

[P 182 C 2j 

(b) Civil P. C. (1908), S. 35-In absence of 
special reason costs follow event. 

As regards costs of suit the parties arc, io the 
absence of any special reason, cutithd to have 
the ordinary rule observed, namely, that usualiv 
costs follow the event. ’ [P 182 0 1] 

(c) LandTenures—GhatwaiiChakran Lands 
—P taking settlement of resumed ghatwali 
lands fromGovernment subject to permanent 
lease granted to V on condition that pro¬ 
perty would be treated as permanently set¬ 
tled estate—One B subsequently suing with 
reference to small portion of land alleging it 
to be lakheraj—P and Government made 
parties to suit and B succeeding—P then 
suing Government for rectification of lease 
and refund of small sum—Mere fact that 
portion of land was deprived without reduc¬ 
tion of rent payable by U does not entitle P 
to damages. 

The plaintiff took settlement of certain re¬ 
sumed ghatwali lands from the Oovernmeot, 
subject to a permanent lease granted by the 
Government to one U, on the footing that the 
property eo settled with the piaintifl would be 
treated as a permanently settled eetate Sub¬ 
sequently one B brought a suit with reference to 
a small portion of. the said lands, which be 
alleged was lakberaj. That suit to which the 
present plaintiff and the defendants were made 
parties, was successful. The plaintiff then 
brought a suit against the Goverument for recti- 
ficatioQ of the lease and for the refund of a small 
sum of money : 

Held ; that the mere fact that as rent receiver 
the plaiotlS was deprived of a small portion of 
tbo lands without any reduction of rent payable 
to him by U, would not entitle him to any 
damages. fp i8i C 2] 

Basant Kumar Bose, Bepin Behari 
Ghise, II, anl Sarat Kumar Mitter—iov 
Appellanb. 

Ham Charan MiUer&a^ SrishCkandra 
Chmdhry —for Respondents. 

Fletcher, J.—This is an appeal by 
the plainbill against the decision of the 
learned District Judge of Bankura, dated 
Isb December 1916 affirming the decision 
of the Munsif of Bisbunpore. The plain- 
tiff brought the suit for the amendment 
or reotifioation of an indenture of lease 
and as oonssqaential thereon, for the 
refund of a certain email sum of money. 
The facte are these : The Govt^rnment 
bad resumed certain ghatwali lands. 
Those lands ware let but permanently to 
one Umesh Chandra Roy. After the grant 
of this permanent lease to Umesh Chan¬ 
dra Roy, the Maharaja of Burdwan en- 
terel into an indenture with the Secre¬ 
tary of State for India in Council, by 
which he took a lease of the resumed 


lands sul)iocb to the lease that had been 
granted to Umosh Chandra Hoy in jier- 
petuity, on the footing that tlie jirnperty 
would bo treated as a perinauent’N’ set¬ 
tled estate and tlio Governnient tc^x'nue 
should not bo liat)le to increase. Snh- 
sequently, one Blu'.anatli brought a suit 
with reference to a small portion of this 
land, which he alleged was lalcheraj. To 
that suit, both the present plaintitf and 
the defendant were made parties as de¬ 
fendants and the suit was successful. So 
a portion of the land apiiarcntly included 
in the lease to the plaintilf went to 
Bholanath. The finding of the Court of 
first instance is this ; Nofcwjihgtanding 
that biie piaintifl' may have lost the hare 
interest in this small piece of land, he is 
still obtaining the same rent from Umesh 
Chandra Roy. "Whether that is so or 
not I do not know. But obviously it 
was the duty of the plaintilf to give evi¬ 
dence of what damage he sufi'ered. The' 
mere fact that as rent receiver he has 
been deprived of a small portion of this 
land without any reduction of the rent 
payable by Umesh Chandra Roy, would 
not entitle the piaintifl to substantial' 
damage. Without proof of substantial 
damage, it would be nominal damage, if 
Umesh Chandra Roy, on the terms of his 
bargain, is liable to pay to the piaintifl 
the same amount of rent notwithstanding 
the loss of a small piece of land. The 
matter was however dealt with by the 
learned District Judge on a different 
point of view. He held that the present 
suit was barred by limitation. It is 
quite clear that the suit was instituted 
five years after the timewhen the parties 
came to know of the matter. In 1909, 
both parties came to know tint this 
piece of land, that Bholanath recovered 
possession of in his suit, had been by 
a mistake included in the lease executed 
by the defendant to the plaintiff, and 
thereupon the piaintifl became aware that 
any right to have the document rectified 
or as he calls it amended in his plaint, 
arose when he became aware that Dhola- 
nath's suit was finally decided in his 
favour. He waited for five years before 
stirring up ; and the frame of the suit in 
this case, as it was put quite clearly in 
the plaint, was for the amendment of the 
document on the ground of mistake, and 
that is supported by the grounds of ap- 
peal to this Court because tbefirstground 
of appeal is framed on the basis that the 
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I ni-1 recnverc 1 in nholanath’ssuit harl hem 
inclii le.] in the leise to the piaiotitf by a 
mutual mistake of the plaiotiff and the 
defeu'lant. Tlierefore the plaint in the pre. 
sent cise is clearly founded on the ground 
of a inutural mistake between the plain- 
till and the defendant. If there was a 
mntiiil mistake between {h<» parties, it 
is luite clear that .\rt. 90. I.im. 4cb 
governs the .suit. Art. 96 is as follows 

For relief on the ground of mistake 
Jhreo years from when tbe mistake 'became 
Icoown to tho plaiutif!. ” 

The plaintiir's own case is that his suit 
|9 on the footing of a common mistake 
between the plaintiff and the defendant 
hy which this land was included in the 
tease to the plaintiff. The plaintiff be. 

came aware of that mistake in 1909 and 
under the terms of Art. 90. he was bound 
6o bring his suit within three years of 
becoming aware of the mistake. I agree 
with the view of the learned District 
■ludge that the present suit is barred by 
the terms of Art, 96. Sch. 1. Mm. Act. 
ihe appeal therefore failsand must stand 
dismissed. The cross.objection of the 
defendant is preferred only with regard to 
costs. No reasous have been shown why 
the usual order should not be made as re 
fiards this. It does not appear that the 
learned District Judge exercised any 
discretion or considered the matter. As 
far as I can see, ho seems to have coo- 
sidored this i]uestion of costs such a 
triHiug matter as to be beneath the 
jOotice of the litigrnts. That obviously 
is not so. The parties are entitled to 
have the ordinary rule observed, namely, 
tint usually costs follow the event. In 
this case nothing has been shown why 
the usual practice should nob be adhered 
to. Id that view, we must allow the 
oross-objection of the defendant and 
direct that the plaintiff's suit bs dis. 
missed with costs both in this and in 
the two lower Courts. 

Walmsley. J.—I agree. 

' •IK/r.k. Appeal dismissed. 
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Practice Appeal—Remand order—Decree 

by lowerCourl after remand-Remand order 

cannot be challenged. 

^ Court against a decree 

passed by the lower Court on a remand of tbe 
tiso to that Court by an order of tbe High Court 
toe appellant cannot challenge tbe propriety of 
tbe remand order, ^ ^ 

Indu Bhusan Roy-fox Appellant. 

AtvlChandraGupta-iox Respondents. 
Judgment.— This appeal must stand 

dismissed. Tbe case has been before this 
Court on a former occasion. On that oo- 
casion a remand was made and the quas- 
tions to be decided by the lower Court on 

remand were definitely laid down. It is 
no use for the appellant nowtotry to 
challenge the remand order. We must 
take the order as it stands. On remand, 
the learned Judge of the lower appellate 
Court has come to conclusions of fact 
which are fatal to the plaintiff's case. In 
that view, we must dismiss the present 
appeal with costs. 

v.B /r.k. Appeal dismissed. 

A. I. R. 1918 Calcutta 182 (2) 

Fletcher and Smither, JJ. 

Mohendra Lai Sinha —Plaintiff—Ap¬ 
pellant. 

V. 


A. 1. R. 1918 Calcutta 182 (1) 

Fletcher and Smither, Jj, 

.4;a i^usi/a-Plaintiff-Appellant. 

V. 

Knrimbaksk Sarkar and others—D q. 
fendants—Rospondents. 

^ Appeal No. 1964 of 1916, Decided on 
7th ^lay 1918, from appellate decree of 
of District Judge,Ranpore, D/-16-12-915. 


Krishna Kumari Dcbi and others—Da- 

fend lots—Respondents. 

Appeal No. 2238 of 1916, Decided on 
10th May 1918, from appellate dfcree of 
Sub Judge, 2nd'Class, Burdwan D/- 4th 
July 1916. 

Transfer of Properly Act f 1882), S. J08{j) 
-Lease of homestead land is transferable. 

Uie intert.st of a lessee of a homeslaid istrans- 
fctible UDder the Transfer of Property .Act, uules? 
It was in existence prior to tbe coming inti opera¬ 
tion of tbe Act. 193 c i] 

Ji/otish Chandra Sirkar—tox Appel¬ 
lant. 

Surendra Nath Guha and Ram Mohan 
Mulcerjec—fox Respondents. 

Fletcher, J. This isan appeal by the 
plaintiff against the judgment of tbe lear¬ 
ned Subordinate Judge of Burdwan affirm- 
iug the decision of the Munsif of the same 
place. The suit was brought for rent of; 
a homestead.That rent is due is admitted.; 
Defendants 1 and 2 are stated to be the' 
original tenants. Defendants 3 and 4 are 
purchasers from the origiual tenants, the 
property having been sold to them in 
order to enable the original tenants to 
pay off a mortgage, so it is stated by the 
Munsif, due to the plaintiff. It is said 
that the bolding is not capable of transfer 
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There is nobhiog to support that od the 
.record. There is nothing to show that 
this was an interest in existence prior to 
the coming into operation of ths Transfer 
of Property Act. If the cise is governed 
by the Transfer of Property Act. the in. 
terest is clearly transferable. I do not 
think that in a case like this we ouglit to 
send back the esse bo be re-heard de novo 
on the ground that the plaintiff wants to 
put in some further evidence, to enable 
him no doubt to eject these people who 
have purchased the property on furnish¬ 
ing money to pay off the mortgage. 1 do 
not think that the plaintiff ought to be 
allowed now to put in further evidence. 
He ought to have proved in the first Court 
that the interest cams into existence be- 
fore the date of the Transfer of Property 
Act. The appeals fails and is dismissed 
with costs. 

Smither, J. —I agree. 

V.B./r k. Appeal dismissed. 

A. I. R. 1918 Calcutta 183 

Sanderson. G. J. and Woodroffe J, 

Satindra Mohiin Tagore and another 
—Appellants. 

V. 

Sarala Sundari Debi and another — 
Respondents. 

Appeal No. 18 of 1917, Decided on 
20bh April 1917, from original judg¬ 
ment of Chitty, -T. in Testamentary 
Suit No. 9 of 1915, D/. 25th January 
1917. 

Will““Cev«ak — Remote reveriioneri are 
•ntUled to sue when nearer reversioners 
are making amicable •ettlement. 

' In a tesiameotary euit caveats against the 
will were entered by B, the immediate rerer- 
flioaer of the deceased, and some other persons, 
allegioK that the will propounded was a forgery. 
Subsequently B‘ entered into an agreement with 
the propounders of the will for an amicable 
settlement on their paying him a large sum of 
money raised by the sale or mortgage of a por* 
tioD of the estate. Before this agreement was 
asunted to by the other oaveatory, 3 and fl, 
who would be immediate reversioners of the 
testator after the death of B, during the life¬ 
time of the testators’ widow died caveats against 
the will: 

Held-, that S. and R. had locus standi to 
enter the caveats ae B by entering into the 
agreement bad done bis best to render it impos¬ 
sible for him successfully to challenge the will 
or had at least shown that at all events he could 
not be rolled upon seriously and successfully to 
eontest the will. [p ^35 q 

Ottoere.—Whether any interest,however slight, 
or even the bare possibility of an iuterestin tbe 
«state left by an alleged testator, Is enough to 
•ntltte a party to oppose tbe will. (.p igg q 1 ] 


N. Sarkar'~{or AppellautB. 

<S. R. Das —for Kespondents. 

Sanderson, C. J.— In this case the 
appeil'is from the judgment of my 
learned hroblier Chitty, J., which 
was given upon an application by the 
phinbiffs in a testamentary suit that a 
certain caveat, whicli was filed on 20tli 
December 1918 by Satindra Mohun 
Tagore and Roneudra Moliun Tagore 
should be discharged. The will which 
was tbe subject matter of the suit was 
the will of one Afanunandan Tagore who 
died, as we are informed, at tlie ago of 
19 years, and left a widow who was then 
13 years old ami who at the time of the 
suit was said to be IG years old. Caveats 
had been entered against the will by 
three persons, Dipteodra Mohun Tagore, 
Bidyub Prokash Ganguly and Srimati 
Hazari Dassi Debi. Of these, Diptendra 
Mohun Tagore is now dead; Bidyub 
Prokash Ganguly is alive; and so is 
Srimati Hazari Dassi Debi who is the 
mother of the widow of the testator 
AtanUQaudan. Caveats had also ))een 
entered by the two appellants Satindra 
Mohun Tagore and Ronendra Mohun 
Tagore. But on 17th November 1914, 
a letter had been written by the solicitor 
for the plaintiffs alDging on behalf of his 
clients, namely, the widow of tlie dece¬ 
ased testator and the executor and the 
executrix named in the will, that the 
appellants had not any interest whatso¬ 
ever, and that conseciuently the solicitor 
was instructed not to allow inspection 
of the will for which the appellants had 
been asking. The result of that, and, 

I think of further communications, was 
that on 8th March 1915 the caveats 
which had been entered by Satindra 
Mohun Tagore and Rouendra Mohun 
Trgore were withdrawn. 

Now, the position at that time was as 
follows; Bidyub Prokash Ganguly was 
contesting the validity of the will as is 
shown by the fact that on llbh March 
1915 he affirmed an affidavit in which he 
set up very serious aliegations. In 
para. 9 of bis affidavit be alleged tliat 
tlie brother in-law of Srimati Sarala 
Sundari Debi, who was the executrix of 
the will, had not only murdered his 
motber-io law but that also one Triguna 
Sundari Debi and had cut off four of the 
fingers of the hand of the said Srimati 
Sarala Suudari Debi and in addition to 
that, he struck the testator each a blow 
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fi!' It'l tl; he lu.;' the si^ht of 
• "■ in'l in cjiiSCiiuenee of 

ttiirici'lt'!)?; lio bitl no 
-1 :i.i;<:i,t or C"Iu.-i‘!oii of any Sjrfc what- 
ovor ani by cu istautiv broodiu^ over bis 
lei^forCiino he inactio.i'.ly lost bis meovory 
•ui 1 iiitoIii:^-.M)ce as well as baUecs of 
niio'l inl lived the life of liractical iui- 
he.iiity until his death: and in pan. 22 
lie u-ent on to allege that the will was 
^inplyand wholly the act of Ashutosh 
j^annorjee and Srimati Sarala Sandari 
Idebi (who are the executor and exe¬ 
cutrix of the will), in order to get the 
estate absolutely in their clutches and 
to got the son of the said Ashutosh Ban. 
nerjdo adopted. I ought to have said 
that, although wo have not the will be- 
fore U3 we are informed that the main 
provisions of it are to the effect that the 
property was loft to the widow with 
power to adopt a son if she so desired. 
That was the position of affairs at the 

time when SatindraMohun Tagore and 

Rcnandra Mohun Tagore withdrew their 
caveats, 

On doth June l9i;> the suit was set 
down as a contested suit. It appears 
that before that date an order had been 
ma-le for a commission to issue for the 
examination of certain witnesses, namely 
on 22Qd May 1915; and, inasmuch as on 
11th November. Diptendra Mohun 
Tdgor0 diofij fcho do^tb was r6Cord6d, aod 
liberty was given to the Commissioner 
to pioceed with the commission. That 
was the state of affairs up to the end of 
November 1915. The next fact which 
is necessary for me to mention is this: 
Apparently, in December 1915, a pro. 
posed settlement with Bidyub Prokash 
Ganguly was made, and that is evidenced 
by a letter which was written on 9tli 
December 1916 by Mr. Sen acting on be¬ 
half of the executor and the executrix, 
addressed to Messrs. Manuel, Agarwalla 
and De who were acting as solicitors on 
behalf of the mother of the widow in 
these terms: 

“I have the pleasure to inform you that sub- 
ject to the sanction of the Court ray clients and 
Mr. B. Ganguly have arranged to settle this case 
amicably on the terms of which I enclose for 

or your information a copy. Having regard to 
the relationship of the parties and seeing that 
your client has no personal interest in the 
maiter I trust you will agree with me that this 
settlement is very desirable and bhoul J be * 
earned out,** j 

The material provisions of the settle- 1 
ment were as follows: Mr. B. Ganguly c 
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f widow of the deceased, in casenoadop. 

3 tiou ta:C3s place or fails, was to be paid 
- out of the estate of the said A. N. Tagore 
3 the sum of Rs., 15-5,000 
; ’out of Which hawillmsct and pav his own 
f costs and the costs of Srimati Hazaribasi Debi 
the mother of ibe said widow, one of the defec- 

J dants in the suit;" 

and that the said sum of Rs. 1,55,000 
^ should be paid by the executor and 
‘ executrix by sale or mortgage of a 
^ portion of the estate of the deceased 
within two months after the grant 
' of probate. That agreement was to be 
subject to the sanction of the Court, as 
was provided by 01. 6 of the agreement, 
nimely, that these terms would be treated 
as without prejudice to any or either of 
the parties to she suit until recorded and 
confirmed by the Court with the usual 
certificate that they were for the benefit 
of the infant widow. Wo do not know 
what took place after that, but we must 
approach the case on the basis that the 
widow 8 mother has not agreed to that 
proposal up to the present time. Ap¬ 
parently Satindra Mohun Tagore and 
Bonendra Mohun Tagore having got to 
know of this proposal proceeded on 20th 
December 1916 to file their second caveat, 
and the paragraph in their affidavit upon 
which they rely is para. 14 which is to 
this effect: 

That previous to this th?re w.as no necessity 
for our eutering caveat as we were under the im* 
preision that Bidyul Prok.ash Ganguly, who had 
always raaintiined that the will was a forgery, 

would properly prosecute the proceedings started 

on the caveat entered into by bim, but now that 
he IS willing to have probate granted of a forged 
will on being premised a large sum of money we 
have been advised to contest the will which has 
been set up as aforesaid/’ 

That is the caveat which the learned 

Judge in the Court below has directed 

should be struck off the file. Now, two 

main points have been raised in theargo- 
ment in this Court. The first is that 
Satindra Mohun Tagore and Eonendra 
Mohun Tagore have not got suflBcient in¬ 
terest to entitle them to file caveats 
against the will. The relationship is as 
follows: there is no doubt that Bidyut 
Prokash Ganguly is the immediate rever- 
sioner in case of the death of the widow 
without a son being adopted; and, that if 
Bidyut were to die beforethe widow then 
the persons who would then become the 
immediate reversioners are the appel¬ 
lants Satindra Mohun Tagore and Ronen* 
dra Mohun Tagore. There is no doubt 
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that Bidyat Brokaah Gaaguly, the iiume- 
diate reversioner, is entitled to contest 
the will on the authority of the deoisioti 
in the case of Drindaban Chiinder Shaha 
V. Sure&hwar Saha Paramanik (l), and 
it is said that that case is an authority 
for the proposition that any interest, 
however slight, and even the bare possi. 
bility of an interest, is sufficient to entitle 
a party to oppose a testamentary paper. 
In iny judgment I do not think it neces¬ 
sary in this case for us to consider wlie- 
ther the rule laid down in the Englisli 
oases has been adopted in this country as 
the rule applicable to such a case as this, 
because it was admitted during the course 
of the argument that if the immediate re¬ 
versioner is not protecting the estate, 
then the nexX reversioner is entitled so to 
do; and I intend to base my judgment in 
this case on the facts of this case and not 
to lay down any general rule upon the 
question whether any interest, however 
slight, or even the bare possibility of an 
interest is enough te entitle a party to 
oppose a testamentary paper. With re¬ 
gard to Bidyut Brokash Ganguly, as I have 
already pointed out, he has entered into 
this agreement to the material terms of 
which I have already referred; and in niy 
judgment, be has thereby done his best to 
render it impossible for him successfully 
to challenge the will; or, looking at it 
from another point of view, in my judg¬ 
ment, he, by the agreement into which lie 
has entered, has shown tliat at all events 
be cannot be relied upon seriously and 
successfully to contest thewill. But ^Ir. 
Das argued that it is not a concluded mat¬ 
ter because there is tlie mother of the 
-widow who is contesting and there is no 
suggestion that she is going to abandon 
the position which she has taken up in 
contesting the will. 

I assume that and 1 decide this case 
upon that assumption, because Mr. Das 
has pointed out that he has not had an 
opportunity of answering the affidavit 
which had been put forward on the ac¬ 
tual day of hearing before Chitby, J. Bub 
even assuming that the widow's mother 
at the present moment has not agreed to 
compromise the suit, I still think that 
under the special and peculiar oircum- 
stanoes of this case, the appellants Satin- 
dra Mobun Tagore and Ronendra Mobun 
Tagore have sufficient interest to entitle 
them to enter caveat and contest the suit, 
1 . ( 1009 ) 8 1 0 178 . 


I do not think it uecessjiiy for me lo say 
anything more upon that point. The 
second point urged is that the appel¬ 
lants ought not to bo allowed to enter 
caveats at this stage, because they had 
already enteveil caveat on a previous oc¬ 
casion and withdrew them and, to use 
the words cl the learned Judge, "they 
ought not to be allowed to blow hot and 
cold in that way.” 

The answer to that seems to mo to be 
that it cannot bo said to he a case of 
blowing hot and cold, because the condi¬ 
tions which existed when caveats were 
first entered and withdrawn do net exist 
at the present moment. The caveats were 
withdrawn, as I have already pointed out 
when the opposition of Bidyut Trokaslt 
Ganguly could certainly be regarded as a 
genuine and strenuous opposition: but 
having regard to agreement into whicb( 
ho has entered I think, as I have already! 
said, he cannot be relied upon in future 
seriously to contest thewill. Therefore 
the conditions being dilTerent, the accu¬ 
sation of "blowing hot and cold” cannot 
reasonably be made against the appel¬ 
lants, and I do nob think that, that is 
sufficient reason for preventing them froni 
filing caveats on 'iOth December 1016. 
The result therefore in my judgment is 
that the two appellants ought to be al¬ 
lowed to enter caveats. I think it would 
be a misfortune if thereshould be another 
suit, and consequently they ought to be 
added as defendants to the suit which is 
now proceeding. Mr. Sarkar has agreed 
that he will accept the evidence which 
has already 1 een taken on commission, 
provided that he is allowed to have an 
opportunity of putting further questions 
in cross-examination, if he is advised so 
to do; and the appellants will therefore 
be added as defendants to the suit upon 
the understanding that they will accept 
the evidence which has already been 
given, subject to any application which 
may be made by the appellants to the 
Jndge trying the case for leave to put fur¬ 
ther questions in cross-examination. 

We cannot decide whether that leave 
ought to be granted or not, and it will be 
for the learned Judge trying the case to 
decide that. For these reasons I think 
that the appeal should be allowed with 
costs here and in the Court of first in¬ 
stance. 

Woodroffe, J. -I agree with the 
order proposed by the learned Chief 
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•fiistieo on this ground; the civeator 
Diptendra .Mohiir Tagore is dead, and the 
civeator Bi'iyufc I’rokash Oangiily has en¬ 
tered into a compromise to settle this 
litigation, and there is thus left out of 
the original caveators, only Srimathi 
ila/ari ])af)i acting on behalf of the minor 
widow It seems to me that it is very 
iikelv tiiat liazari Debi was consulted 
about the compromise, and though it has 
net been shown that she has actually as¬ 
sented to this compromise, lam not satis¬ 
fied under the circumstances o'! this case 
that tlje interests of the reversioner ap 
pellants will he sufficiently protected un¬ 
less they are allowed to intervene. 
v.R.di.K. Appeal iilloiretl. 
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I’RKTCIIEH and SiI.VMSUD HCDA, JJ. 

Dwarka Nath Deif ('kowAhiiri/ —Plain- 
till—.'Appellant. 

V. 

Sailaja Kaiita Mullilc —Defendant— 
Respondent. 

Appeal No. 603 of 1016, Decided on 
12th March 1918, from appellate decree 
of Add). Sub-Judge, Nadia, D/- 2*2Qd 
September 1015. 

Landlord and Tenant—Suit for arrears of 
rent —Decree with limitation that it should 
not be executed against tenant personally is 
not valid. 

Where in a suit for rent the Court finds that 
the (Icfendant-iPUiiht is liable, ii should pass 
a decree in favour of the landlord plaintiff iu 
the ordinary way without any liinitaliou as to 
the execution of the decree, e. g. that the decree 
ehall only be executed against the jiin* in de¬ 
fault and not against the tenant personally. 

[P 18G C 2] 

Where in a suit for rent the Court, bolding 
that the plaintiff's evidence as to the defen¬ 
dant s possession of the jama was meagre and 
unsatisfactory, but was not so bad as could be 
wholly discarded, made a decree in favour of 
the landlord with the limitation that the de¬ 
fendant-tenant would not be personally liable 
under the decree: 

Held', that the decree must be set aside and 
the case remanded for re hearing and a cliar 
finding whether the defeodaut was or was not 
liable for rent in respect of the jima, and that 
on that finding there should either bs a decree 
In the ordinary manner without any limitation 
or the suit should be dismissed altogether. 

[P ISC C 25 

Jog?sh Chandra De and Khitish C'/iwu- 
der Chakrahurttg —for Appellant. 

Sasi Sekhar Bose—lot Respoudeot. 

Judgment. —This is au appe<al by the 
plaintitf against the decision of the 
learned Subordinate Judge of Nadia mo- 


difying the decision of the Munsif of 
Rauaghat. The plaintiff brought the 
suit to recover rent in respect of three 
jynas. The defences raised were three: 
First of all, that the plaintiff had not got 
the title, secondly, that the suit could 
□ot proceed owing to the boundaries of 
the jotes not being given and thirdly, 
that there was no relationship of land¬ 
lord and tenant. The first Court decided 
the suit wholly in favour of the plain- 
tiff. On appeal, the lower appellate 
Court has reversed that decision and has 
given a decree to the plaintiff as regards 
one jama only. We are not concerned 
with that jama, because the learned Judge 
of the lower appellate Court concurred 
with the Judge of the Primary Court as 
regards that and there is no appeal with 
reference to it. It is only with regard 
to the other two jamas, which are called 
Mudafat Kauial Chaud Mullik and Biswa 
Nath Mullik, that our decisiou is invited, 
and with respect to them the learned 
Judge of the Court of Appeal below 
stated that the evidence was meagre, 
that there was no evidence on the plain¬ 
tiff's side that the defendant was in pos¬ 
session of them and that he was not 
favourably impressed with the witnesses. 

The learned Judge also remarked that 

4 

he was nob prepared to discard the evi¬ 
dence on the plaintiff's side as concocted 
or forged but that he must say that it 
was not sufficient to make the defendant 
personally liable for the rent of those 
two jamas. As argued by both sides, 
that however cannot stand. Ritlier Ihe 
dafendant is liable or is nob. There isi 
no half way between these two and the 
case must go back to the learned Judge ■ 
of the lower appellate Court to re-bear 
the appeal with regard to bhess t^o 
jamas, Mudafat Kamal Ghand Mullik and 
Biswa Nath Mullik and to come to a 
clear finding as to whether the defeo- 
danb is or is not liable for rent in res¬ 
pect of them. If he finds that the de¬ 
fendant is liable, he must pass a decree 
in favour of the plaintiff in bheordioary 
way without the limitation that has 
been attempted to be imposed in the 
judgment appealel against. If the evi¬ 
dence does nob establish the defendant's 
liability, he must decide i" that way. 
Costs will abide the result of the re¬ 
hearing by the lower appellate Court. 
v.B./r.k. Case remanded. 
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Teunon and Newrould, J.T. 

^ Madhusudan Gope — Plaintiff—Peti¬ 
tioner. 

V. 

Behari Lall Gope and another —De¬ 
fendants—Opposite Parties, 

Rule Nisi No. 602 of 1917, Decided on 
8th February 1918. 

Civil P. C. (1908), S. 24~'SmftIl Cause 
suit valued al Rs. 140 transferred from Sub- 
Judge having Small Cause powers not exceed¬ 
ing Rs. 500 to Munsif having Small Cause 
powers up to Rs. 100 only—Munsif's Court 
is Court of Small Causes within S 24 (4). 

A Court of Small Caufes under S. 24 (4) in* 
eludes Courts vested with Small Cause Court 
jurisdlcticr ;i« well as the special Courts con¬ 
stituted U!i ler the Provincial Small Causes 
Courts Act. IP 18" C 2] 

A suit of she valuo of Rs. 140 cognizable by a 
Court of Small Causes was transferred by the 
District Judge from the Court of a Subordinate 
•Tudgs vested wUb Small Cause powers not ex¬ 
ceeding Rs. 500 t3 the Court of a Munsif with 
Small Cause powers up Rs. 100 only. 

Held; that tb? Court of the Munsif to wbioh 
the suit was transf-rred must be deamed to be 
a Court of Small Causes under S, 21(4) to per¬ 
mit the trial of the suit by that Court. 

[P 1S7 C 2} 

Bepin Behary Biswas —for Petit-oner. 

Romesli, Chundra Sen — for Opposite 
Parties. 

Judgment.—In this case it appears 
that a suit of a Small Cause Court 
nature valued at Rs. 140 was instituted 
in the Court of the Subordinate Judge 
at Dacca vested witli powers under S. 25, 
Bengal, Agra and Assam Civil Courts 
Act, for trial of suits cognizable by Courts 
of Small Causes up to a Vilue not exceed, 
ing Rs, 500. For certain special reasons 
into which we need not enter the Dis- 
triob Judge of Dacci by an order, made 
under the provisions of S.24, Civil P. C., 
transferee I the suit (or trial to the Court 
of a Munsif at Dacca vested with Small 
Cause Court powers, but exercising 
jurisdiction in such cases only up to a 
value not exceeding Ri. 100. The suit 
was tried by the Munsif without objec¬ 
tion taken by the plaintiff who is the 
petitioner before us. and it resulted in a 
decree for a sura of about Rs. 75. The 
petitioner now comes to this Court and 
oodtends that by virtue of the provisions 
of S. 16, Provincial Small Causes Courts 
Aot, and by reason of the pecuniary limi- 
tation on bis Small Cause Court jurisdio- 
tion, the MuDsif was not oompeteut nor 
had beany jurisdiction to try the suit in 
question. 


v. Joy CiiAND Calcutta is7 

The answer to tliis contention put for 
ward by the opposite party is that by 
virtue of the provisions of sub-S. (-U, 
S. 24, Civil P. C,, the Court of tlie 
Munsif must, under the circumstancos, 
be deemed to he a Court of Small Causes 
within the meaning of S. 16, Provincial 
Small Causes Courts Act. In support 
of tliis contention he refers us bo the 
cases reported as Sankara7nn Aiijnr v. 
Padmnnahha Aii/ar (l), Sukha v. Rnghu- 
nath Dan (2). By the petitioner we 
have been referred to the ca^e reported 
as Dalai Chandra Debv. Rom Xarnin Deb 
(3), in which the learned Judge who lioard 
and decided that case intimatedtliat they 
were inclined to a contrary view. That 
expression of opinion was not however, 
as indeed the learned Judges themselves 
have pointed out, necessary to the deci¬ 
sion of the case before them and must 
therefore be regarded as an expression of 
opinion and no more. With all deference, 
we are unable to agree in that opinion 
and for the reasons given in tlie case de¬ 
cided by the Madras aul Allahabad High 
Courts so which we have referred we are 
of opinion that a Court of Small Causes 
under S. 24 (4), Civil P. C. does include 
Courts vested with Small Cause Court 
jurisdiction as well as tlie special Courts 
constituted une’er Act 0 of 1887. It 
follows tiiereforo that the Court of tlie 
Munsif bo which the suit in question was 
transferred must be deemed to he a Court 
of Small Ciuses, so at least, as to per. 
mib the trial of the sai l suit by such 
Court Wivib procedurethe Munsif should 
have adopted and what finality attaches 
to his decision it is not necessary for the 
purpose of this rule to determine. In 
the view wm take this rule must be dis¬ 
charged with costs, the hearing fee being 
assessed at ona gold mohur. 

_ \\B./r.K. _ Bulc discharged . _ 

1. (19151 38 Mad 2i=l7 IC425. " 

2. (1917) 39 All 214=37 I C 809. 

.3. (1901) 31 Cal 1057. 
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Fletcher and Shamsul Huda, If. 

Rudra Nath Roy — Appellant. 

V. 

Joy Ckand Kaiharatna {Das) and 
others —Respondents. 

Appeal No. 980 of 1916, Decided on 
20th March 1918, from appellate decree 
of Sub Judge, 2nd Claes, Sylhet D/- 23rd 
December 1915. 
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Fishery Ono co-owfjor granting lease— 
Others cannot claim part of value unless 
their right is not satisfjerl. 

A li ::l t.it 1,1 “ ...1 ■■ from SOlliC of jits 

‘ J O '. M. r . Caleb li-b in it ami mike a profit, 
F' .-'liii.g it tlie co-ownrrs ;aMiot recover 

hv way nf .iiinag.-- i cf ibc value rsalijed 

hy iiie -al,;. it ^bown that wbeo they 

'vent for fi-ijing, liiey where obstructed bv those 
lc>s.c^ that they coulu uot get cuough fish 
in t.ir bil ” to satisfv their right of fishery. 

:P18MCi] 

‘‘Opal Chmdn Z)a.s -for Appellants. 

C’oom£?j- Dc — for Respdts. 

Judgment —Iq this case, the plain- 
tills appeil against the decision of the 
leirued Subordinate Judge of Sylliet, 
dated the 2drJ December 1915, and the 
defendants have preferred -i cross.ap¬ 
peal, It will be convenient in the view 
we take of the case to deal with the cross 
appeal first. The plaintitls are co owners 
or part owners of a certain bil. The 
aefendints have a leise from some 
of the other co owners. That is a fact 
found. The defendants have caught 
fish from that bil and apparently have 
made a profit by the sale thereof. The 
plaintiffs do not allege that they have 

been excluded from exercising tbelr rights, 

but they want to have by way of dam.' 
figes a portion of the value reali;:ed by 
the defendants by the sale of the fish 
that they have caught. The plaintiffs 
cannot have any such right. It Ins not 
been shown that whon they liad 
gone there for fishing they had been pre. 
vented by the defendants or that they 
could nut get ample fish in the bil to 

satisfy their right of fishery. An action 

ike this does nob lie. In that view we 

must allow the cross-appeal tiled by the 

defendants and dismiss the plaintiffs’ suit 
with costs in all Courts The defendants 
are also entitled to their costs in the 
cross-appeal. In the view we have taken 
It IS not necessary to make any finding as 
to the share of the plaintiffs. That 
matter is left open between the parties. 

Appeal dismissed. 
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Fletcher and Smither, JJ. 
Kusum Knmari Debi and others — 

Defendants—Appellants. 

V. 

Surendra Krishna Ghose and others— 
Pro forma Defendants—Respondents 
Appeal No. 418 of 1915, Decided on 
23rd March 1917, from the Order of 
Sub.Judge, Nadia, D/. 23rd June 1915. 


- (a) Civil P. C. (1908). 0, 6, R. 17-Orde'- 

» fer amendment of pleadings in appeal- 

^econH appeal is mcompetent-Error in form 

^ 01 plaint IS not fatal. 

Ailini'i family iacorpjrited themselvennto 

r a Company under the provisious of tbeCom- 
1 panies Act under the name of “K ? Ghose 
• FfoP'^rty Improvement Association, Limited.” 

. the Company went into liquidation, and a suit 
1 for rent brought in the name of "K. P. Ghose 
iroperty Improvement Association, Limited. His 
J Liquidators' w.as dismissed by the Munsifoa 
the ground that the pliintifls named in the 
plainr.were oobentitled to recover the rent. On 
appeal the appellate Court made an order allov?' 
:og the plaint to be amended b? striking out the 
I namos oftbe association and of the liquidators 
and directing the suit to proceed as a suit 
brought by ono of the perRons described as a 
liquidator in tbe plaint, who was entitled to the 

rent: 

Held: ( 1 ) that the order of the appellate Court 
was not open to second appeal; aDoeiiaie 

l:^} tnat the course adopted by the 
Court was raanifestiv the right course, for a 
person entitled tj this ren^ should notbs de¬ 
prived of his rent mcrelv by an error in ^be form 
of the suit. ' 189 C 2] 

(b) Companiea Act. (1913), S. 162 —Dii- 
solution of company, 

A Corporation does not become dissolved at 
the commencemont of either a voluntary or a 
compulsorv winding up. [P189 Cl, 2] 

Ship Cliunder Palit aul Gliarti Ghun- 
der Bhattai'kai i/a —for Appallants. 

Mohendranatli Roy and Baranashi- 
bashi Makerjee —for Respondents. 

Fletcher J —This is ao appsil bythe 
defendant against an order of tin learned 
Subordinate -Tudge of Nadia dated tlie 
23rd June 1915, reversing an order of the 
MuQsif of Krishnanagar. The original 
plaintiff, who bore the following descrip- 
tion K. P. Ghose, Property Improve- 
ment .Association, Ltd. His Liquida¬ 
tors whether the word "His” represeuts 

K. P. Ghoseor Association, I do not know. 

Surendra Krishna Gbos-, Pajendra Krishna 
Ghose, S5n9 of Kali Prasunna Ghose, by css a 
Kayestba, by occupation, zamiodars” 
brought the suit to recover rent. The 
learned Munsif held that “K. P. Ghose, 
Property Improvement Association, Ltd. 
His . Liquidators” were not entitled 
to recover the rent sued for and. there¬ 
fore, dismissed the suit although he also 
expressed the opinion that the defend-- 
ant had pxid the rent that was due in 
respect of the holding. The plaintiffs 
then appealed to the Court of the learned 
Subordinate Judge and the learned Sub¬ 
ordinate^ Judge came to the conclusion 
that if K. p. Ghose, Property Improve¬ 
ment Association, Ltd., His Liqulda- 
tors were not the proper plaintiffs, one 
of the liquidators, Surendra Kriehna 
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Gho30, had become entitled to the pro¬ 
perty and that, therefore,leave to amend 
the plaint by striking out the names of 
the association tkud the other liQuidator 
and allow the suit to proceed as a suit 
brought by Surendra Krishna Ghose, one 
of the parsons described as liquidators 
in the plaint, ought to be granted. Against 
that order, the present appeal has been 
preferred. I am not at all sitisfied that 
an appeal lies to this Court in a matter 
of this nature. But assuming that an 
appeal lies, I am not inclined to inter, 
fere with the order of the lower appal- 
late Court. The learned Munsif was 
clearly wrong in liolding that when the 
Company went into voluntary liquida¬ 
tion, it was dissolved. There is nothing 
left to liquidate if a Corporation becomes 
dissolved at the commencement of either 
a voluntary winding-up or a compulsory 
one. 

The fact is that K. P. Ghose, Pro¬ 
perty Improvement Assoeiation, Ltd. 
consisted of a Hindu family that incor¬ 
porated themselves under the provisions 
of the Companies Act and having in¬ 
corporated themselves under the pro¬ 
visions of the Companies Act, they had 
the usual proceedings of a partition and 
apparently they had first to get rid of 
the company. But whether they got 
rid of the company or not, we arc not 
called upon to consider. All that the 
learned Judge has found in tins case 
is that Surendra himself stated in a cer. 
tain partition proceeding between the 
members of the company that he became 
entitled to a portion of the property of 
the company. The mere fact that, act¬ 
ing under the advice, right or wrong, 
that a suit could be maintained in the 
name of the Company and its liquidators 
in respect of the rent that accrued doe 
before liquidation, the present plaintiff 
brought the suit in the form in which 
it was instituted, ought not to deprive 
him of any right that he has to receive 
the rent. The decision of the l learned 
Subordinate Judge is manifestly a cor¬ 
rect decision. This defendant does not 
only object but she also says that she 
may bo prejudiced if the name of K. P. 
Ghose, Property Improvement Associa¬ 
tion, Ltd. His Liquidators, be altered to 

the mere simple name of Surendra 
Krishna Ghose. If her statement is true 
that she has, in fact, paid her rent, I 
snppose she will be equally able to give 


evidence that she has paid the lent in 
the suit in which Surendra is the plaintiff 
as in the suit where tbe company is 
stated to be the plaintiff. The course 
adopted by the learned Judge of the 
lower appellate Court seems to be mani 
festly the right course, namely, that a 
person entitled to his rent should not bei 
deprived of his rent merely by the error 
of the gentleman who advised him that 
a suit in the form in this ease could be: 
maintained In that view, though no! 
appeal lias io this Court, I think we 
ought to affirm the learned Subordinate 
Judge’s decision and dismiss the appeal 
with costs, three gold niohurs. 

Smither, J, -I agree. 

v.b./r.k. Appeal dismissed. 
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Fletcher and Shamsul Huda, JJ. 

Kishore Lal Gosiyawi/—Plaintiff—Ap- 
pellant, 

v. 

Tarapada Bhallacharjee — Dafendact 
—Respondent. 

Appeal No. 1496 of 1916, D/. 24th 
April 1918, from appellate decree of 
Sub-Judge, Second Court, Ilooghly, D/. 
4th April 1916. 

Lea»e-Construction —Lcaie for carrying 
on shop—Lease providing for payment of 
rent and toll on stipulated rent in respect 
of goods sold in shop or on boat or on road 
— Lessee held liable to pay loll in respect of 
goods taken from shop to nearest boat or 
road. 

The defendant took a lease of a certain pro¬ 
perty to which the provisions of the Transfer of 
Property Act. a[<plieJ for the purpoio of carrying 
on a shop. The lease provided for the pay¬ 
ment of a certain amount of rent and also 
for the payment of a toll over the stipulated 
rent as part of the rent in respect of goods that 
should be sold in tbe shop or on bout or on road 
on certain terms; 

Held: that on a reasonable construction of 
tbe lease the defendant was liable to pay tbe 
toll not only in respect of goods sold in the 
shop, but also in respect of goods wbicb, having 
b’en taken from tbe xhop to tbe nearest boat or 
road, would be sold there, but that hie liability 
did not extend to tbe case of goods sold on 
boats and roads fat away from the shop. 

L' 190 C 1] 

Sarat Chunder Basal: and BepinCliun. 
der Bose —for Appellaob. 

Jadunath Kanjilal and Ilcmendra 
Chunder Sen —for Respondent. 

Fletcher, J. This is au appeal by 
the plaintiff against the decision of the 
learned Subordinate Judge of Ilooghly, 
date! 4th April 1916, modifying the 
decision of the Munsif at Serampore, 
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The 'leffMvIant fcok a lea-o of certain 
pr^,i>'*rry lu whirh the ).r- v .-.ion? uf the 
Trui^ferof Pri.peitv Act ipply for the 
|)urf.i)=e of carryin*’ oti a -hop—for the 
purpo-^e uf his arat.lari t.ioiocss amoogst 
othjr things, I’iio lea-* provideil for 
the payment of a certain arnoimt of rent, 
ft also pioviJe:5 that the lessee shouU 
pay rl in or kor over the stipulated rent 
as part of the rent in respect of goods 
tliat should be sold in his arator on boat 
or shop or road as aratdar on certain 
terms. Dr. Kanjilal at the conclusion 
of his argument was driveu to admit 
that the judgment of the lower appellate 
Court, in so far as it refused to decree 
the commission in respect of goods sold 
in ttie shop as aratdar, could not be sup. 
[)ort 0 d, That is obvious. The only puos. 
tion is with reference to thegools sold 
on boat or road. Dr. Kanjilal's view 
is tint it would bo extremely hard that 
the plaintiff, who is appareutly a pleader, 
should 1)3 permitted to overreach the 
ignorant aratdar by having stipulated 
that whenever he should sell on any 
road in any country he should be liable 
to pay a commission to the plaintiff. 
Tliat is not what the lease means, you 
must put a reasonable construction on 
the lease. What the plaintiff meant to 
provide against is this: Perhaps he knew 
the ways of the aratdars. He meant to 
provide that the aratdar should not he 
entitled to anchor a boat in the stream 
opposite or close to the shop and by 
taking the goods from the shop to the 
boat sell them there and say that that 
is not a sale within the meaning of the 
lease. 

Similarly he should not be entitled to 
take the goods out of the shop on the 
road and instead of selling them in the 
arat sell them on the road and say that 
he is not liable to pay commission in 
respect of the goods sold on the road ad¬ 
joining the shop. Such oases were in¬ 
tended to be covered by the lease. In 
respect of the goods so sold, there was 
nothing to prevent the lessee to stipu. 
late that he should be liable to pay a 
commission. Nobody can ever likely 
suggest that this aratdar, when be is in 
his boat far away from his place of 
business and sells a maund of potatoes 
there, he is liable to pay to his landlord 
at Serampore a commission of one rupee 
per one hundred maunds in respect of 
goods sold at that distance. The lease 


has got a perfectly clear and reasonable 
meaning. The case must be remitted to 
the Court of first instvnee to 6nd out 
what amount of aJditional rent by way 
of commission on things sold by the 
defendant as aratdar in the shop or on 
boat or on road, as I have already raen- 
tionel, is payable to the plaintiff. Costs 
of this appeal will be paid by the res. 
pondent. 

Shamsul Huda, J.~I agree. 

K*K Appeal accepted. 
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Teunon and Chaudhdri, JJ. 

Raj Kumar A’ttsfr)/—Petitioner. 

V. 

Registrar of Joint Stock Companies, 
Opposite Parties. 

Criminal Revu. No. 1125 of 1916, De¬ 
cided on 17th January 1917. 

Companies Act (1913), Ss. 134 (4) and 76 
j—Requisites of conviction—Before convict¬ 
ing officer of Company it must be shown 
that officer was knowingly parly to default 
in holding meeting. 

Before an ofRcer of a Limited Company can 
be convicted under S. 134 (4), Act 7 of 1913 for 
default in submitting to the Registrar of Oom- 
paoies the balance sheet laid before the com* 
panr at a general meeting, in a case where no 
such general meetieg was held, U is necessary 
in the first instance to show with reference to 
the provisions of S. 76 of the Act. that the 
officer was knowingly a party to the default in 
bolding the general meeting: Park v. Lawton 
(19111 1 E. Ti 5S8, Ref. IP 191 C ll 

Khitish Chandra Chakrararti for Fro- 
bodh Kumar Das—iov Petitioner. 

Camell —for Opposite Parties. 

Judgment. —In this case the peti¬ 
tioner, who was the Secretary and is 
also described as the Manager of the 
Darjeeling Press Company, Limited, has 
been convicted under S. 134 (4), Act 7 of 
1913, that is to say, the Indian Compa- 
Dies Act, on the footing that he is an 
officer of the said company and had 
knowingly and wilfully authorized or 
pefraitbed default to be made in submit¬ 
ting to tho Registrar of companies the 
balance sheet laid before the compeny 
at its general meeting. The balance 
sheet in question is the balance sheet 
for the year ending on Slst March 1914; 
and part of the defence of the petitioner 
was or appears to have been that it was 
in fact impossible for him to comply 
with the requirements of S. 134, inas¬ 
much as in fact there had been no gene¬ 
ral meeting before which any balance 
shoot for the year 1914 could be laid. 
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From the prooeedinge before the Fourth 
Presidency Magistrate it is impossible 
for us to say on what hodings of fact 
the Magistrate has acted in convicting 
the petitioner, and it is also impossible 
for us to ascertain whether the defence 
of the petitioner as summarised above 
has at all been considered. Assuming 
that the defence was correct in fact, that 
DO such general meeting had been held, 
and that would seem to be the case from 
the explanation submitted to us by the 
trying Magistrate, in order to bring the 
petitioner within the rule laid down in 
Park V. Lawton (1), it was necessary in 
the first instance to show with reference 
to the provisions of S. 76 of the Act, 
that the petitioner who was an officer of 
the company was knowingly a party to 
the default in holding the general 
meeting. 

That question has not been inquired 
into at all. That being so, we cannot 
bold that this case has been properly 
triei. We, therefore, set aside the con. 
viction and sentence and direct that the 
petitioner be re-tried under the pro¬ 
visions of S. 76 and S. 134 (4), Coro- 
panics Act, and we further direct that 
the re-trial be held in the Court of the 
Chief Presidency Magistrate. In these 
terras this Rule is made absolute. 

Criminal Pevn i7o. 1127 of 1916, This 
Rule is analogous to Revn. No. 125 of 
1916 and the order made in that case 
will govern this also. 

Criminal Bevn. No'. 1126 of 1916. In 
this case the petitioner, who was des¬ 
cribed as the Secretary and Manager of 
the Derjeeling Press Company, Limited, 
has been convicted ander 8. 32 (4), 
Companies Act. The default of which 
he has been convicted is alleged to be in 
respect of the list of share-holders and 
summary of capital. In all other respects 
it IS similar to revision oases Nos. 1125 
and 1127 of 1916 which we have just 
aisposed of. The order made in those 
cases will govern this case also. 

—y .—_ Rule made a baolute. 

1. (19U) I K B 688=s80 L J K B 890. 
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BANOKRSON, 0. J. AND WOODBOPPE J 

Campbell and Co. -Appellants. 

V. 

Jethro} Oirdhari Respondent. 

Appeal No. 24 of 1917 in suit No 22 
oi 1818, Decided on 26tb June 1917. 


Letters Patent (Cal). Cl. 15-Order refusing 
to set aside award filed is appealable but 
not under Civil P. C. (1908), S, 104 (f)—Ar¬ 
bitration Act (18991, Ss. 11 (2) and 15. 

The order of a-Jiidoe sitting on the Original 
Side of the High Court, whereby he refugee to 
take an award filed under the Arbitration Act 
from off the file is a judgment within the mean- 

ingnf Cl. 15 of the Letters Patent and is, there* 

lore, appealable. There is no right of appeal 
against an order refusing to set aside award filed 
under S 101 (f). Civil P. C., which baa iioapoli- 
catioQ to the filing of an award under Cl. (2) 
S. 11, Arbitration Act. [P 102 Cl) 

C. R. Das, i, N. Chouclhuri and R. 
N. Miller—ioT Appellants. 

B. Chakravarti and P. L. Tiw'!:/ati<l — 
for Respondent. 


Sanderson, C. J.— In this case a pre¬ 
liminary point has been taken that there 
is no right of appeal. An application 
was made before Greaves, J. by the pre¬ 
sent appellants, and they obtained a 
rule calling upon the opposite party to 
show cause why the award made in these 
matters should not be taken off the file 
and set aside, or why, in the alternative 
and without prejudice to the petitioners, 

the said award should not be remitted. 

and why an injunction should not be 
awarded against the opposite party re¬ 
straining them and their assignees, ser- 
vantsand agents, until the lurbher order 
of this Court, from executing the said 
award. As I understand, the award had 
bean made against the petitioners, and it 
had been sent by the arbitrator to the 
Registrar, who, in accordance with the 
rules, filed it, I ought to have said that 
the arbitration was under the Arbit¬ 
ration Act, 1899, which applies to the 
Presidency Towns, and so to Calcutta 
The rule which applies is R. 12. Chap. 23 
of the Original Side Rules, which is as 
follows; 

Where the arbltratora or umpire have been re¬ 
quested to file the award, they aball cause the 
award ora signed copy thereof to be filed la 
Court III accordance with S. II (2) of the Act, by 
forwarding the same (together with the oeceseary 
conrt-fees for filing) under a sealed cover adres- 
sed to the Registrar with a letter requesting that 
the award be filed." 




MO oppoctAO a Maw, 

is done in pnrsuanoe of the provisions of 
8.11,01.(2), Arbitration Aot:aad, that 
clause provides. 

"thearbitrators or umpire shall, at the request of 
any party to the sabmisslon or any person 
olaiming under him, and opon pavment of the 
fees and charges doe In respect of the arbitration 
and award, and of tbe costs and chargos of the 
flung the award, oanse the award, or a slffoed 
copy of It. to be filed in the Oonrt; and ootloe of 
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the lil'or, ^hall be given to the parties by the 
.irbitrUor?? or umpire/' 

T'w! Icune-l counsel for the appellant, 
h.i> argued that there is a right of appeal 
either unlor the S. 101 {(), Civil P. C. or 
under S. I'l of the fiebters Patent. I do 
not agre-j with tlie learned counsel that 
bi. ere is a right of appeal under S. 104 
(f) in tliis case: that section provides 
t.hat 

■■ 111 appcil shall lie from the following orders. 

If) An order filing or refusing to file an 
award in .in irbitratiou without the intervon- 
liou of the Cjurt.” 

I do not think that Cl. (f), S. 104, ap¬ 
plies to tlia filing of an award under 
Cl (2),S. 11, Avidtration Act, because 
an award under the latter clause can he 
tiled in Court, and is in practice filed in 
Court without the intervention of an 
order by a Julge, Inmy opinion, Cl. (f), 
S. 101 obviously refers proceedings under 
S, 20 aud perhaps other sections of the 
Sch. 2, Civil P. C., when the arbitration 
proceedings are under Sch 2 of the Code. 
Then if the party, under S. 20, wants bo 
get the award filed, he has to apply to 
the Court, and an order of the Judge is 
required, and ths Judge would make an 
order directing that the award should be 
filed or that the award should not be 
filed, as the case might he. S. 104 (f), 
'therefore, would apply to such proceed- 
;ings, anl I do nob think, as already sta¬ 
te], the section would apply to proceed¬ 
ings under Cl. 2, S. 11, Arbitration .4ct, 
under which an award can be filed vvith- 
out the order of a Judge. But I am 
clearlyof opinion that we have jurisdiction 
to hear the appeal under Cl. 15 oftheTjet- 
^ters Patent, and, I think that there is no 
doubt that the order of Greaves, J., in 
this case, whereby he refused to take the 
award off the file, was a judgment with¬ 
in the meaning of Cl. 15 of the Eiefcbers 
Patent, fn a material sense, it finally 
decided the rights of the parties, because, 
by refusing' bo take the award off the file, 
the learned Julge in effect made the ap. 
pellant liable for the amount of the 


award, for, if the award is put upon the 
file and remains upon the file, then, as 
pointed out by the learned counsel for 
the appellant, it is enforceable as if 
it were a decree of the Court under S. 15, 
Arbitration Act. For these reasons, I 


think that an appeal lies. 

Woodroffe, J.— I agree. 

v.B,/R K. Preliminary objeclion 


disallowed. 
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Richardson and Beachcroft, .TJ, 

Jamil a Khatun Ckoudhury and others 
—Appellants. 

V. 

Mahamud Khatun Chowdhury~~P,^%. 
pondent. 

^ Appel No. 714 of 1915, Decided on 8th 
February 1918, from appellant decree of 
Dist. Judge, Chittagong, D/.22Dd Decem¬ 
ber 1914. 

Morlgage—Mortgagee undertaking to pa; 
land revenue—Sale for arrears on default and 
subsequent sales collusive—Transferee from 
mortgagor held entitled to redeem morlgage 
— Rights of mortgagor held not affected. 

Defcodauft, who was the itiorlgagee is po?ees* 
Sion ol a sbaro in a taluk and bad undertaken to 
pay tbs Government revenue, made default In 
payment of the revenue, so that the taluk was 
sold for arrears of revooua and was purchased by 
A -Isold it to 7? who shortly afterward? sold it 
to the defendant. Plainti?, who was purchaser 
from the mortgagor, sued to recover possession of 
the taluk from the deiondaut on redemption. It 
was found that the sale for arrears of revenue and 
the subsequent sales to B and the defendant wore 
colusive transactions engineered by the defendant 
for the purpose of obtaining possession of the taluk 
as owner: 

Held', that the sates did not affect the rights of 
the mortgagor or of the plaintiS, who was a 
transferee from the mortgagor, and that the plain¬ 
tiff was, therefore, entitled to redeem. [P 193 Cl] 

Probodh Kumar Da.sand Bam Gharan 
Mitra and Chandra Sekhar Sen^ior 
Appellants. 

Dwarka Nath Ghackerbutty, Nur-ud- 
din Ahmed aoi Khitis Chandra Sen^" 
for Responfieut. 

Richardson, J. —Defendant 1 in the 
suit out of which this appeal arises was 
the owner in her own right of a moiety 
share of the taluk to which the suit re¬ 
lates. As to the other moiety share she 
was the mortgagee in possession under a 
mortgage by way of conditional sale. As 
mortgagee, she had undertaken to pay the 
Government revenue due in respeot of 
the share mortgaged. The taluk how¬ 
ever, fell into arrears and was sold on 
6bh June 1897 at a revenue sale and pur¬ 
chased by one Abdul Bari. Abdul Bari 
sold the taluk in May 1899 to Basirulla 
and in November 1900, defendant 1 Pur¬ 
chased it from Basirulla. In November 
1911 the plaintiff in the suit purchased a 
l-annas share of the taluk from defen¬ 
dant 5, the mortgagor of defendant 1- 
Tlie suit was brought by the plaintiff to 
redeem the mortgage of defendant 1 and 
both the Courts below have concurred in 
making a decree in favour of the plaintiffs 
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In this appeal it is oontended in the first 
plaod that defendant 1 was prejudiced at 
ths trial by an amendment which was 
made in one of the issues. Incur opi¬ 
nion, there is no substance in this oon- 
•tenbion. The amended issue and the 
original issue if properly understood raise 
the same questions offset, the very ques¬ 
tions to which evidence was directed. On 
that point we agree with what is said on 
the subject by the learned District Judge 
in the course of his judgment. 

The two remainiug contentions may bo 
■dealt wibh together. One of them is that 
the plaintiff purchased nothing under his 
■oonveyance from defendant 5, and fcho 
second is that the learned District Judge 
has nob found expressly that defendant 1 
was guilty of wilful neglect in nob paying 
the Government revenue. What the 
Court below appears to have found is 
this, that the purchase of the taluk by 
Abdul Bari and the purchase by Basirulla 
were collusive traosaobious engineer 3 d by 
defendant 1 for the purpose of getting the 
estate into her own hands. If that is the 
meaning of the learned Judge’s judgment, 
then there is an end of the case. Such 
collusive transaction could have no effect 
on the title of defendant 5 or on the title 
acquired by the plaintiff from that defen¬ 
dant. The findings of the District Judge 
appear to me sufficiently cle'ar. In the 
■first place, referring to the sequence of 
■transactiona he says this: 

The rapidity oftbese traa^aotioas la very sug¬ 
gestive. It has been argued foe the raspoudeut 
■that the appellant beiog already the o vnet of 
half the taluk, wished to iniko sure of getting the 
other half and doing away with the rights o^ the 
mortgagors, and accordingly arranged a collusive 
set of transjotioas and was obliged to purchase 
herself from B lairuUah when her estate was taken 
over by the Oourt of Wards, since the Court of 
VVards would not manage a baaami property. 
These contentions ate supported by the prices 
.paid.” 

Then later on he sums upas follows: 

These facts alone, in my.opinion, suffica to 
■show that the transactions are not genuine.” 

As to wilful default on the part of the 
defeudaub iu oonuexion wibh the payment 
of Government revenue the learned Judge 
jays, 

there is no evidenos at ail to show that the te¬ 
nants were seriously in arrears over paying their 
■i:eat8.” 

. Ths auggesbioa made bo day that if the 
■defendant 1 had had an opportunity she 
■might have shown that the inability to 
'Pay the revenue was due to a oyoione or 
something of that kind, oaunob be ao- 
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copio l itifaoo of fcho ruulin,gs fco which wo 
have i-eferre.l. Tho r..sulb is that this 
apjioil is (lisinissod. Tho [ihiintilf ros- 
pon.leiit is cntiblod to hi.'* costs of tliis 
cppoal from tho apiiollanfc. Wo aro now 
informoJ tliafc pending the hearing of the 
appeal to this Court the appellant Ins 
ilied. Her two diuighfcor.s have hoen sul)- 
stitutel in hor place. Her son claims no 
interest through her and np-pears to have 
hoen addelasa j.arty respondenf;. He 
now asks for ^^’o see no reason 

whv lie shfyul! rocoivo 0051 ?. 
Beachcroft, J.—f agree. 

V.1;.;'h 1C. Apfcnl >}is7iiissC'L 
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Fletcher and .Shamsul Huda, JJ. 
Saiditnnessa —Plaintiff—Appellanb. 

V. 

Tejendra Chandra Dhar and others^ 
Defendants—Respondents. 

Appeal No. 370 of 1915, Decided on 
21st January 1918, from original decree 
of Offg. Addl. Sub-Judge, Chittgong, 

D/- 30bh Juno 1915. 

(a) Court-Fees Act (1870), S. 7 (iv) (c)- 
Suit for declaration of rights and for injunc¬ 
tion restraining execution of particular de¬ 
cree—Court-fee payable is ad valorem, 

The plaiat iu a case in which the pUiiitif! uot 
only asks for a declaration of rights but al.:o prays 
for perpetual iujuuebion rostrainio!; the defen¬ 
dant from putting in execution a particular decree 
is chargeable with ad valorem court-fee under 
S.7{iv)(cl. [PiaiC 1] 

(b) Civil P. C. (1908), S. !49-ln8ufflcient 

court'fee on memorandum of appeal—Defi¬ 
ciency cannot be allowed to be made up on 
day of hearing unless grounds for exercise 
of discretion exist. 

Where insufficient court-fee has been paid ou 
a memorandum of appeal, tho Court will not iu 
Us discretioo under S. 140 allow tlio deficiency 
to be made up on tiio day of the heating unless 
it is satisfied that some grounds exist for tho 
exercise of its discretion; of thr;.sc grouijd.s the 
principal one i.s that a bona fide nii^itake was 
made. [P 194 C 1] 

Probodh Coomar Das —for Appallant. 

Hash Behari Ghose, Dhirendra Lall 
Kastagir and Tarakeswar Nath Mitter 
—for ilespondents. 

Fletcher, J.— A preliminary objection 
baa been taken to the hearing of this 
appeal on the ground that the appellanb 
baa not paid the appropriate court fee. 
Tho court-fee paid on the memo, of 
appeal was a Court-fee of Rs. 10 only and 
it was paid with a distinct statement ou 
the memo, of appeal which the learned 
vakil for the appellanb tells us was added 
subsequently—although the memo, dees 
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ji'if >iu)w on wiiat iliite that n:l<1ifcioD 
’.'•a- luaflo — tliat the lee payahle was 
iinler 17 (iii) Sch. 2, Court-fees 
Act. Now Art. 17 {iii}, Sch. 2, Court- 
toes Act, states that on a plaint or 
raeino, of ipi'eal to obtain a declaratory 
decree where no consequential relief is 
prayed lor tiie feeirryahle is Rs. 10. The 
I'laint in this case as amended in the 
Court below sliows that that was not the 
nature of the present suit. Now only 
three declarations were askan for, but 
tiie plaintiff prayed foraperpetualinjunc¬ 
tion. It is quite clear that that is not a 
suit for declaratory decree where no con- 
sequential relief is prayed. Consequen¬ 
tial relief was prayed in this case and it 
was the main relief, namely, an injunc¬ 
tion restraining the defendants from put¬ 
ting in execution a particular decree of 
the Court. It seems to mo quite clear, 
both on the authorities of this Court and 
!on the wording of thoarticleof the Court - 
fees Act that the memo, of appeal in the 
present case was chargeable with an ad 
valorem fee. The question is w’hether 
any ground has been shown on which we 
ought to permit the deficit courb-fee to 
be paid nowiinder the provifiionsof S. 149, 
Civil V. C. It is quite clear tliat the 
appellant has not gob the right to pay it 
now hocauso the words used in tlie section 
are that tlie Court may in its discre¬ 
tion; ' and, liefore tl>o Court exercises its 
dicretion, the appellant has got to satisfy 
us that some grounds exist on which the 
Court ought to exercise its discretion. 
Amongst those I take it that the princi¬ 
pal ground is that a bona fide mistake 
was made. We have heard the statement 
of the learned vakil who appears for the 
'appellant and we are nob satisfied that a 
bona fide mistake was made. That being 
so, w 0 are nob prepared to exercise the 
discretion that Sec. 149, Civil P. C., 
confers on us to permit the payment of 
the deficit court-foe now. In that view 
the appeal is incompetent and must be 
dismissed with costs. 

Shamsul Huda, J. —I agree. 
v.B./r.k, Appeal rejected. 
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CniTTY AND SMiTHEH, JJ. 
Samiruddin and of/.’crs—Appellants. 

. V. 

Aldul Syed end ethers —Respondents, 
Appeal No. 1503 of 1915, Decided on 
1 bth December 1917. 
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(a) Transfer of Properly Acl (1882), S. 58 
—Suit on mortgage compromised—Mort¬ 
gagor agreeing to pay decretal amount in 
specified instalments — On failure to pay 
mortgagee to get mortgaged property sold, 
and in case of deficiency, also certain other 
property — Payment not made—Both pro¬ 
perties sold and purchased by mortgagee— 
Mortgagor applying to set aside sale-Fresh 
compromise setting aside sale on mortgagor 
making payment within two months—Com¬ 
promise not carried out—Mortgagor in mean¬ 
time mortgaging portion of property'sold for 
purpose of paying off decretal amount— 
Mortgagee under subsequent mortgage oh- 
tained no rights and interest—It was im¬ 
material whether portion mortgaged was 
atiBcbed or not Civil P. C. ^908)0. 21. 
R. 64. 

In a suit on a mortgage a compromise was 
effected, by which the mortgagor consented to a 
decree being passed against him on condition 
that if the decretal amount were not paid ac¬ 
cording to the instalments eptciffed in the de¬ 
cree, the mortgagee would be entitled to recover 
it by sale of the mortgaged properties and in 
case of deficiency in the sale-proceeds by sale of 
certain other properties (lot No. 2 specified in 
the schedule to the compromise petition). Pay¬ 
ments uot having been made in accordance with 
the decree, the mortgaged properties as also the 
other properties (in lot No. 2) were put up to 
auction-salo and were purcbasedlby the mortgagee 
himself, who was put in possession by the Court. 
The mortgager applied for sotting aside the sale, 
and again a compromise was made under which 
the sale was to be set aside on the morlpagor 
paying the full amount of the decree within 
two months. The mortgagor failed to carry out 
this compromise aud the sale to the mortgagee 
w.is confirmed. In themeanimo the mortgagor 
had mortgaged lot No. 2 to the plaintiff for the 
express purpose of paying off the decretal amount 
due to the mortgagee: 

Held: (1) that, inasmuch as before the mort¬ 
gage to the plaintiff lot No. 2 had been auction- 
purchased by the mortgagee, the mortgagor had 
no subsisting title, right or interest in those 
properties which he could pass to plaintiff bj 
the mortgage; [P-196 C If 

(2) that, as the auction-sale in execution of the 
mortgage decree was with the consent and at 
the request of the mortgagor, it was immateral 
whether there was a formal attachment of lot 
No. 2 or not. [P 196 C I) 

fb) Transfer of Properly Act (1882), S. 109 
—Valid charge held created. 

Sevible ,—Though the consent decree could 
not affeci the properties comprised in lotNo. 2 
which were not the subject-matter of the suit, 
yet a valid charge was created thereon outside 
the suit by the compromise petition of the mort¬ 
gagor. [p 196 01] 

(c) Transfer of Property Act (1882)Si. 58, 
100 Mortgage and charge—Distinction—In 
former there is transfer of property t® 
creditor requiring registration—In Utter 
there is no such transfer. 

The distinction between a mortgage and a 
charge under S. 100 is that in case of the former 
there is a transfer of the propertv to the creditor 
which requires registration, while in the case of 

the latter there is no such transfer, the debto 
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only agreeing that the property shall be security 
for the re-payment of the debt. [P 19G C 1] 

Jadu Nath Kanjilal~{or Appellants. 

Babus Shib Ghander Palit, Nani Lai 
Dey and Mohan Majumdar -lotBespon- 
dents. 

Chitty, J.— The plaintiff brought this 
suit to establish his right under a Kat 
Kobala, dated 22od February 1906, exe¬ 
cuted by Abdul Hakim, predeoessor-in- 
interest of defendants 1 to 4. Defendants 
6 and 6 were added as olaiming the mort¬ 
gaged property under a 'prior title. The 
suit was decreed by the Munsif, but on 
appeal the decree was set aside and the 
suit dismissed. The plaintiff has appealed 
to this Court. The facta found are as fol- 
lowst-On 15th October 1895 Abdul 
Hakim and Abdul Sobhan mortgaged 
certain properties to Baroda Prosad De 
and Sasil Kumar De, defendants 5 and 6. 
The mortgagees brought a suit (No. 161 
of 1902) to enforce [their mortgage. On 
27th January 1903 a petition of compro¬ 
mise was filed and the suit decreed in 
accordancetherewith (Exs. A and C).By 
that the decretal amount was 6xed at 
Rs. 447 and arrangement made for pay. 
ment by instalment with the usual de¬ 
fault clause. It was further provided 
that if the whole amount should not be 
recovered by sale of the mortgaged pro¬ 
perties, the plaintiffs would be entitled 
to recover it by sale of certain other pro- 
perties specified in the schedule to that 
petition. The mortgagors declared that 
they had created no other charge on 

those properties, and the petition went 
on to say; 

The aforesaid decretal amount Rg. 447 or 
any porkmn thereof shall be a charge on the 
mortgaged properties mentioned in the plaint 

the schedule to 
this petition, and the aforesaid Rs. 447 shall be 
leoovered according to the instalments mention¬ 
ed before and in defanlt ofpaYmentit shall be 

mortgaged property 
to thl? ‘ ‘fa® Schedule 

^Mordin?to^ 1^**® money shall be recovered 

Sain I'chlrVe ;hZo“ 

The installments were not paid and 
the decree-holders, defendants 6 and 6 
brought Execution Case No. 361 of 1903 
to enforce payment. The properties com- 
prised in the mortgage and also those 
which purported to be charged under the 
compromise were brought to sale on 12th 
January 1904 and purchased by the de 
cree-holders themselves. The sale oerti- 
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ficabe was made out on 22od February 
1904 and possession was given to them 
by the Court on 26th July 1905. On 19th 
September 1905 Abdul Hakim applied 
to set aside the sale (Miscellaneous 
Case No. 177 of 1905.. In that case a 
solenama was filed on I7th March 1906 
(Ex. B). By that it was agreed that if 
Abdul Hakim paid to the decree-holders 
the full amount of the decree within two 
months, the sale of the mortgaged pro- 
parties and of the other properties under 
the terms of the previous compromise 
should be set aside. If he failed to pay 
then the sale of the mortgaged properties 
(lot No., 1, should be confirmed and for 
the balance due in excess of the sale- 
proceeds the properties included in the 
compromise (i. e , lot No. 2) should be 
put to sale again. It would appear from 
the order sheet of Execution Case 
No. 361 of 1903 that the Court allowed 
an adjournment of two months, presum¬ 
ably for the compromise to be carried 
out by payment by the judgment, debtors. 

It is stated in the written statement 
of defendants 5 and 6 that the judgment 
debtor having failed to pay. the sale of 
the mortgaged properties remained con¬ 
firmed and that of the remaining proper 
ties was cancelled. We adjourned the 
hearing of this appeal for the produc 
^on of the order sheet in Miscellaneous 
Case No. 177 of 1905 that we might 
see exactly what orders the Court passed 
in that matter. It was apparent that 
the sale of the properties charged hav 
mg been effected by the Court, could 
only be set asi le by an order of Cour"- 
The appellant, however, failed to pro luce 
the document required. It appear?, hrw- 
ever. also from the written statement of 
defendants 5 and 6 that they again took out 
execution of the decree (Execution Caae 
No. 191 of 1906) and brought the proper! 
ties charged and other properties to sale 
and purchased thorn thetcsclves on ICfch 
January 1907. That sale waa ooulirmea 
by the Court on 4th March 1907 and 
possession given to the decree-holders bv 
the Court on Ist May 1907. The pre¬ 
sent suit was filed 5 years later on 27th 
May 1912. It is to be noted that the 
mortgage, which the plaintiff is now 
seeking to enforce, was executed on 22nd 
February 1906 about a month before the 
compromise petition in Miscellaneous 
Case No. 177 of 1905. It is expressed to 
be made, and the money fcorrowed for 
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tlv* parpo<a of payin'* off flefen'^anta 5 
in 1 i; i i-'-tlocre'? ItoMers iu Suit No Ifil 
of 1;*0 j Tl'ie iiliir.till inurit, therefore, he 
tiik 5 a'’ohav'' l'-i 1 notice of tlietlien exist¬ 
ing state of f.ict-. Wint then was the 
Ittial position of the parties at that time? 
Ir ha-^ i)Oon aiL^ue-l i)efore us for the 
plaintiff-appellant that no valid charge 
was ci'Mtod upon the proi>Grties. let No. 2 
hv the solenama (Hx. A] and the decree 
(Lx. C). It nvgol that to create a 
valid charge registration of the document 
creating it was necessary. That is clearly 
not 30. 

The distinction between a mortgage 
and a charge under S. 100, T. P. Act, is 
tliab iu tlie ease of the former there is 
transfer of the property to the creditor, 
which I'Qiiuires registration; in the case 
of the latter there is no such transfer. 
Tire debtor only agrees that the property 
shall be security for tlie repayment of 
the debt. It may be conceded that the 
consent decree of 27th January 1903 
,could not alfoot the properties uow in 
jquestioD, which were not the subject- 
matter of that suit, No. 161 of 1902. 
jBut there was nothing to prevent the 
judgment.debtors by agreement from 
creating a valid charge upon properties 
outside the suit and that they undoubfe- 
edly purported to do by the petition 
Ex A. It is not, however, necessary to 
decide as to tho validity of the charge. 
These properties (lot No. 2) were un¬ 
doubtedly brought tosalo by the Court 
in execution of that decree and sold to 
the decree-holders. Whether there was 
Ja formal attachment or not does not 
imatter, as the sale was with the consent 
'and at the request the judgment-debtors. 
iThis being so, it is clear that all right, 
.title and interest of the judgment-debtors 
do and in those properties were exting- 
jUishod on I2th January 190i. W'hen, 
jfcherefore, Abdul Hakim purported to 
jmortgage these properties to the present 
plamtilT on 22ad February 1906, it is 
•clear that he had no subsisting interest 
in them which ho could transfer to tlie 
plaintirt. If the sale of these properties 
was subsequently set aside, and Abdul 
Hakim thus again acquired some interest 
in those properties, the plaintiff might 
have claimed that his mortgage should 
operate on that interest (see S. 43, T. P. 
Act). It is not. however, suggested that 
he even exercised any such option, and 
without his having done so the proper. 


ties were again sold in execution of thfl 
decree in Suit No. 161 of 1902 as above 
stated. Further, defendants 5 and 6 were 
un loubtedly transferees in good faith for 
consideration without notice of the exis- 
tence of the said option, for it is not sug. 
gestel that they were at all aware of 
the plaintiff or of his mortgage. Their 
rights could not, therefore, in any way 
have been impaired. I am of opinion 
that in any view of the case the plaintiff 
cannot possibly succeed against defen. 
dants 5 and 6. I would accordingly dis- 
miss tlie appeal with costs, one gold 
moliur extra being allowed for the second 
hearing caused by the adjournment. 
Smither, J.— I agree. 
v.b./r.k. Appeal dismissed. 
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WOODROFFE AND BRACHOROFT, JJ. 

Bari Prosunno Mookerjee, In the 
matter of. 

Civil Ref. No. 13 of 1916, decided on 
16th January 1917, made by S. J., 
Birhhum. 

(a) Legal Practitioners Act (1879), S.13 (0 
—Action under ci. (£;—Subordinate Court 
can proceed. 

Proceedings can be token by a subordinate 
Court against a legal practitioner practising in 
the Court in respect of an act which is found to 
come under Cl. (f), S. 13. [P 197 0 1] 

(b) Legal Practitioners Act (1879), S. 13 
(b) and (f)—Enquiry for charge under cl. (b) 
by subordinate Court—High Court can avail 
itself of enquiry though without jurisdiction. 

Where a charge against a Mukhtear is under 
5. 13, Cf. (b) but as the result of an enquiry 
bold by a subordinate Court it is found that (be 
act of tbe Mukhtear comes under S. 13, CI. (f) 
of the Act, it is open to the High Court to 
avail itself of the enquiry already made by the 
subordinate Court and proceed to deal with the 
caso itself, eveu if the subordinate Court had no 
jurisdiction to make the enquiry. [P 198 C 3] 

(c) Legal Practitioners Act (1879), S. 13— 
Mukhtear taking money for bribing police il 
guilty under S, 13. 

The High Court dismissed a Mukhtear wbo 
was found to have received a sum of money f^® 
ouo of the persons against whom some police 
cases wore pending for the purpose of bribing the 
police, and wbo acted as a go-between. [P197 C 3] 
Dwarlid Nath Mitter aod Baranasibasi 
Mookerjee—hv Petitioner. 

Bam Charan —for Opposite 

Party. 

Woodroffe, J.— The Sessions 
has reported that he thinks that it is 
clearly established that the police re* 
caived a bribe from one Ismail Hajee 
through the Mukhtear Hari Prosunno 
Mookerjee, who acted as go-between lo 
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the matter. Ismail and some of his 
friends had police oases pending against 
them and the object of the bribe was to 
secure that they should not be sent up 
for trial, The learned Judge was not 
prepared to find that the Mukhtear’s 
conduct comes under 01. (b). S. 13, but 
found that his action certainly furnished 
reasonable cause for punishment under 
S. 13 (f), Legal Practitioners Act, which 
says that a legal practitioner may he 
visited with suspension or dismissal for 
any other reasonable cause than those 
mentioned in 01. (a) to (e), S. lb. 

The first question is whether or not 
the charge has been establisheJ in fact 
against the Mukhtear. To ascertain this 
we have read and considered the whole 
of the evidence in the case. It appears 
on the evidence that the Mukhtear in 
the first instance attempted to deny 
receipt of the sum of Rs. 436, which 
Ismail Eaji says that he had made over 
to him. This is now shown not to be 
true. It is admitted not by the Mukh. 
tear that he did get Rs. 436, but he now 
says that the payment was made not by 
Ismail Haji but generally by the accused 
and that the money was not received by 
him in his official capacity as a Mukhtear 
but as a friend. As regards this, it 
appears that notwithstanding this he 
did claim some fee for his labour; I think 
the evidence warrants the conclusion 
that during the pendency of the case 
against Ismail Haji and his co-accused 
the sum of Rs. 436 was paid by Ismail 
Haji to the Mukhtear. The question is 
whether the money was received by the 
latter for illicit and unprofessional pur- 
poses, namely, as disclosed in the evi- 
dance, the bribing of the Police in order 
that the accused should not be sent up 
for trial. The suggestion made on his 
behalf is that the money was received for 
payment of the. expenses of the criminal 
proceedings, including the fees of Rs. 100 
to be paid to a Pleader named Missra. 
This I do not believe to be a fact. The 
money was not expended for any such 
purpose. On the contrary, as I have 
stated, the receipt of the money appears 
to have been denied when the demand 
was made for it. It is trne that there is 
no direct evidence of payment of money 
to the police ; nor is it likely that sneh 
ovidenoe oonld, in snob a case, be pro. 
daced. Ismail Haji does not admit that 
he ever made the payment for any snob 
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purpose, as hcwould he in Jangerhimself. 
Nevertheless it appears from tliese pro¬ 
ceedings that ho himself had admitted 
that the money was paid for the purpose 
of bribing the police. This, of course, is 
not evidence against the Mukhtear; l)ut 
it is useful to show tliat no inference 
favourable to the Muklitear can be drawn 
from the fact that Idinail does not say 
that it was I'ai l for hrihovy. It is not 
necessary, Imwevor, to shovv that the 
money was in fact paid to the police, or 
the manner in which it was [taid ; lait it 
would !’e siilficif’nt, in order to o-jlaMish 
the charge, to show th;'t it was rccc-ived 
by the Muklitear for such purposes. 
There is, however, cviclonce by w-iy of 
admission which goes to shovv that money 
was paid to the police, and the evidence 
of the Munsif is that he was visited hy 
the Mukhtear, who stated to him that 
he was in difficulty and amongst other 
things he admitted to him that ho bad 
received Rs. 60 from the police hy way 
of his share of the money which had 
been paid to him. 

We further notice the circumstance 
that thereafter he paid Rs. 150 to the 
charitable dispensary. It is suggested 
that this sum was extorted from him. 
But this I do Qot believe. We have the 
fact that the sum of Rs. 436, which is a 
large sum of money, was paid to him at 
the time when the accused were not sent 
up for trial and before any charge had 
been framed and that it vvas not expend- 
ed on purposes for which it was suggested 
that it had been received, namely, the 
expenditure of the proceedings. It is 
admitted that the case is one of grave 
suspicion against the Mukhtear. But I 
think it is also more than this. I have 
no doubt on a consideration of the whole 
evidence that the Mukhtear received the 
money and that this money was received 
hy him for the purpose of bribing the 
police and that he acted as ago between ; 
whether his band actually paid the 
money to the police or not. We have 
not any evidence before us as to the 
following point, but it is stated on his 
behalf that there were some proceedings 
in the Police Department against a police 
Officer who is said to have been irapli- 
cated and that those proceedings have 
resulted favourably to the Police Officer. 
What these proceedings are, we do nob 
know. In any case we are not concerned 
with them; but with the evidence on the 
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rccor i hefi.ro n?, [ ain o( opinion that the 
co!i,Tiii-xi 01 the act chargeit Ins been 
piovoii the Mublr.oir. 

Tiicn cliere arc t\vo legal objections 
taken in ilic c\»e. In the lirst place it 
U ^airi tin!, tl.'.-re is no charge against the 
accii.- 0 il. The facts with regard to this 
part ol the ease a^e tint a statement was 
iniido in tiic first instance to theSub-Divi- 
sional Ollicor by Ismail llaji, wlio said 
that Hs. -13i) had been paid by him to 
the Mukhlear for i-nking tadbir in the 
case and tint ha had not got back the 
money uItlioii;;h the Mukhtoar had done 
nothing for him and that this man seemed 
most unwilling to disclose for what pur¬ 
pose the money Ind been actuallv paid. 
This was recorded on 2lst January 1916. 
On 1st I'obrinrv 1910 a note was made 
by that o'licer to tlio etl'ect that the 
Mukhtc.'ir denies roceijit of thoinoney and 
that ho lias apparently madeup thematter 
’^’ith Ismail llaji and the latter does not 
want to proceed with the case. From 
his letter to the District Magistrate it 
also appears that certain other facts came 
to his knowledge and on his report he 
was ordered by the District Magistrate to 
proceed with the investigation. It has 
been suggested on this that theSub-Divi. 
sional Officer should not have himself 
tried the case, but the facts to which he 
refers in his report to the District Magis- 
trate w’ero facts which were subsequently 
deposed to in evidence before him. He 
had therefore, no source of information 
which was not in fact before the Court 
at the time of the trial. Further, the 
enquiry was directed by the District 
Magistrate doubtless upon the resort 
mate by the Sub-Dlvisional Officer. A 
charge was framed and proceedings were 
then instituted, so that the accused might 
know what the complaint was that was 
made against him. It is suggested that 
something more than this is necessary. 
In my opinion this is not so. 


The second objection is that as the act 
charged against the Mukhtear is found to 
oome under 01. (f), S. 13, the enquiry 
should not have been by the lower Court 
but by an order of this Court and that in 
fact that enquiry is without jurisdiction. 
This objection, in my opinion also fails. 
In my opinion,the Court below had juris- 
diction to make the enquiry which it did. 
We may point out, further that the ease 
was started regularly as a case of profes¬ 
sional misconduct. The enquiry, there¬ 


fore was not irregular, though in the re-* 
suit the act disclosed is found to come 
under S. 13, 01. (f). and not under S 13, 
Cl. (h). Even therefore assuming (though 
not holding) that the High Court alone 
could enquire into the case and that the 
enquiry by the lower Court was not a 
proper one for the reasons stated, still it 
is open bo this Court to avail itself of the 
enquiry already made and proceed to deal 
with the case itself. There is DO reasool 
why the enquiry by the lower Court, 
though nob conducted under the orders 
of this Court should not be adopted for 
the purposes of a proceeding under S. 13, 
even if we took the view that this 
Court could i^roceed only under S. 13 and 
not on a report hy the Subordinate Court 
under S. 11, of the Act. In my opinion, 
as 1 have already stated, prooeedingsoonld 
bo taken by a subordinate Court. This 
objection, therefore also fails. 

The only other question that racnains 
is the nature of the order that we should 
make in this case, having regard to the 
conduct of the Mukhtear. This is a very 
serious offence and I may observe that 
this is nob the first time that this Mukh¬ 
tear has got into trouble. Both the Dis¬ 
trict Magistrate and the Sessions-Judge 
have considered that disbarring would 
nob be an inappropriate punishment and 
I agree with them and order that this 
Mukhtear bedismissed. 

Beachcroft, J. —I agree. 
v.b/r.k. Mukhtear dismissed. 
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Richardson and Beachcroft, JJ. 

E. J. Delauney —Defendant—Appol* 
lant. 

V. 

Pranhdri Guha and oikers—Plaintiff 
and Defendants—Respondents. 

Appeal No. 1711 of 1916, Decided on 
7bb February 1918, from appellate decree 
of Sub-Judge, Noakhali, D/- 25th April 
1916. 

(a) Hindu Law-Stridhan—Property pu'' 
cbaied by Hindu lady alleged to be ayautuka 
property—Burden of proof ii on peraon who 
asserts so. 

The buiden of proving that the property which 
a Hindu lady purchased long after her marriage 
was her yautuka property, because the purchase 
was made from a special fund obtained during her 
nuptial ceremony, is on the person who asserts 
it. [p 199 0 2] 

(b) Hindu Law —Succession — Slridhan”* 
Ayautuka property Sons and maiden 
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daughters are entitled to equal shares — 
Married daughters are posl-poned to sons. 

To the ayautuka property left by a Hindu 
female the sons aad the maidcu daughters may 
be entitled in equal shares but tbs married 
daughters are postponed to the sous. 

[P 19J C 2] 

(c) Landlord and Tenant — Ejectment— 
5uit for — D under colour of title from P 
dispossessing plaintiff's tenants — Suit by 
plaintiff for ejectment of P and D—Posses¬ 
sion of D held to be that of trespasser and 
he was liable for mesne profits. 

Defendant 1, under colour of title from de- 
fcndaut 4 to whom he attorned, dispossessed the 
plaintiS's tenants who thereupon surrendered. 
Defendant 4 realised rents from defendant 1 for 
some years. In a suit by the plaiatid for eject¬ 
ment of defendants 1 and 4; 

Held; that whatever the relation might be 
between defendant 1 and defendant 4, the pos- 
seseion of defendant 1 as against the plaintiS 
was that of a trespasser, and the plaintiS was 
entitled to mesne profits as against him. 

tP 201 C 1] 

Tarak Chandra Ghahraburtty, Dhi. 
rendra LaiKastgirB.niTarake$war Nath 
Mitter—lot Appellants. 

Bhagirath Chandra Das — for Res¬ 
pondents. 

Richardson, J. —This is an appeal 
from the judgment and decree of the Sub¬ 
ordinate Judge of Noikhali, dated 25th 
April 1916. The suit is a suit in eject, 
ment and it was brought by the plaintiff 
against various defendants. The suit 
was dismissed in the trial Court but de¬ 
creed in the lower appellate Court. The 
appellant before us is defendant 4 and 
there are also cross objection by defend¬ 
ant 1. The plaintiff traoes his title to a 
lady named Nanda Kumari, wife of Sarat 
Chandra Cuba. Sarat Chandra died in 
1299 (B. 8.). and Nanda Kumari in 1300 
(B.S). The case made is that the land in 
dispute is included in the land purchased 
by Nanda Kumari from one Gourhari 
Guha under a conveyance, dated I7th 
Sraban 1296. On Nanda Kumari’s death 
her rights in this property are said to have 
devolved upon her son Mohini, and on his 
4eath the property is said to have passed 

mu sister Ganga Monee. 

IhM son died an infant and the property 
is then said to have devolved on his father, 
defendant 5, from whom the plaintiff 
Ob ained it under a shikmi taluki lease, 
dated 10th Aswin 1317. The learned Sub. 
•ordinate Judge has found that this title 
is established. It is contended in this 
Appeal, ffrstly, that the Subordinate Judge 
hag erred in law in the way in which he 
has dmlt with the burden of proof on the 
question whether the property in the 


hands of Nand-.i Kiiniari was what is 
known as Yautuka or what is known as 
Ayautuka. Thelearnod .Snljordinate Jud^e 
says this: 

"Thcro is no evidence Unt Ni.iulv Kmn iri Ind 
any Yautiik I'l'oi'oil v or ;be pirc'is. d the |i!u- 
pertv of Ex. with the proceeds of any I'liutak 
property. Ilen.'v if the disputed land Ijelouged 
to Nanda Kumari it v.-is her Yautuk property, 
.•iyautuk property of i Hidn feinalo governed by 
the D.iyabbaga School is inlieiited by her son in 
pcefererico to her daiigbier. Uonoo -Mol.ini was 
the Ipgal heir of Nandi iCumiri.” 

It is argued that t'uo learned Suijor.li- 
nate Jiulfo lias wroup^ly throun the onus 
of proving that tho pr"i)erty wasYantuka 
ou the appellant. The “Yautuka" of a 
Hindu wife consists of the gifts made to 
her during the nuptial ceremonies. The 
particular property in question was pur- 
chased 17 or 18 years after the lady's 
marriage. If the purchase was made from 
any special fund, it would seem that the 
burden of proving that should fall upon 
the person who asserts it. Butapart from 
that the Jiidge in another part of this judge¬ 
ment has found that the property did in 
fact descend from Nanda Kumari to 
Mohini and though apparenty at the time 
Mohini had two married sisters alive, no 
objection was taken by them and no claim 
was made by them to the whole or any 
part of the property. In the circum- 
stances, therefore, it cannot, in my opinion 
be said that the learned Subordinate 
Judge has erred in the mode in which 
he has dealt with this part oi the case. 
In this connection, it is further suggested 
that the learned Subordinate Judge was 
not entitled to say that the Ayautuka pro¬ 
perty of a Hindu female is inherited by 
her sons in preference to her daughters. 
The learned pleader has referred bo a text 
the meaning of which he says is doubtful or 
ambiguous. But the proposition laid down 
by the Subordinate Judge, who is himself 
a Hindu, appears to represent the oom- 
monly accepted view of the order of sue- 
cession to Ayautuka property. To such pro- 
perty the sons and the maiden daughters 
may be entitled in equal shares but’ the 
married daughters a^e postponed to the 
BODS(Sbastri’sHindulaw,Edn. 3, p. 415). 
The second contention of the learned 
pleader is that the Subordinate Judge has 
not found that at the date of Mobini’s 
death Ganga Monee’s son was in existence. 
But the fact was not disputed. '‘There 
iSQO dispute” says the Subordinate Judge, 

“tbafe the Infant eon of Qanga Monee and de* 
fendant 5 Inherited the property of Mohini oi 
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in rther \voi\l^, the son of Gaaga Moni was the 
h ir cf Moliini nno defeudant 5 waslbebeitof 
tl'e a/or'jiaid s.d," 

it i? impossible to f;o hebia'l a positive 
statement ot this kind made by the Sub- 
ordinitte fn-lgo in tl’e course of a lonf’and 
careful judgment, 

The third point taken is that the learn. 

ed Subordinate .Tudee ha« in «otne wav 

• » 

neglected to deal wibli the ease as put for 
the plainlifl' in para. 1 of the plaint. 
That paraprapb refers to a partition or 
exchaoj^eoi prope; ties wltich took place 
between Nanda Kunnri and her husband. 
The para. 1 of the plaint, however, can¬ 
not h? real by itself. It must be road 
with tdic rest of tlio plaint. There is no 
delin itestatouieut there tint the i)roperty 
DO'v in di.sjiiue was jiroj'erty obtained by 
N.inda ivumari in c-xchan^^o for some pro- 
pei'tv 0 ) her wlvcli went to her luisband. 
Adebnite statement on the subject will be 
foimd in para. 5 of the plaint. The para¬ 
graph states: 

‘That the aforementioned Nanda Kuniari 
Guha was ownT in po.^sessioii of the land of 
Schedule (Ka) by virtue of the aforei»ii l purchase 
under a deed of private sale and in right by ad¬ 
verse possession.'' 

The plaint, therefore, specifically affirms 
that the land specified in the Scb. 1 or 
the land in dispute was purchased by 
Nanda Kumari from Gourhari; and there 
is the further assertion of a right by ad. 
verso i)03sesaion to that land. Moreover, 
there is a clear finding in the judgment of 
the Subordinate Judge that the oouvey- 
ance executed by Gourhari in favour of 
Nanda Kumari does inicude the disputed 
land. There ie therefore, in an appeal 
confined to questions of law no substance 
in this contention. 

Then as to limitation, that turns on 
the question of possession. It is suggest¬ 
ed that the learned Subordinate Judge has 
not sufficiently dealt with this question. 
What is it that the Subordinate Judge 
has found? He has found that this pro¬ 
perty descended from Nanda Kumari to 
Moliini. He has found that by the pattah 
and of 22Qd Cbaitra 1899 the property was 
leased by Mohini to Bisweswar Guha, 
the father of defendants 2 and 3. These 
defendants are the first cousins of defen¬ 
dant 1. In the year 1307 a portion of 
the land covered by the lease of 1893 was 
surrendered by or on behalf of defen¬ 
dants 2 and 3. The portion so surren- 
dered was settled by Mohini with Nabin 
Chandra Guha. the brother of defen¬ 


dant 1, aud apparently is now in the un. 
disputed possession of Nabin. As I read 
the judgment of the Subordinate Judge^ 
be has further found that the land in dis¬ 
pute continued in possession of defen¬ 
dants 2 and 3 as tenants of Mohini till 
the year 1908, In that year a Record 
of Rights was published. The Sub. 
ordinate Judge's view, stated, if not 
expre5=l\' at any rate with sufficient 
clearntss, is that subsequent to the 
publication of the Record of Rights 
the defendant 1, under colour of a title 
from the defendant 4, somehow continued 
to dispossess defendants 2 and 3 and that 
the possession of defendant 1 does not go 
back beyond the year 1908. The plain¬ 
tiff had some difficulty in realising hie 
rent from defendants 2 and 3 and be 
brought a rent suit against them and se- 
cured a decree. Thereafter they paid 
rent for one year, but finally surrendered 
the land to the plaintiff. The plaintiff 
saya that he attempted to obtain posses¬ 
sion after this second surrender, which 
occurred at the end of 1911 or beginniug 
of 1912, and was unsuccessful and be 
dates his'ciuse of action from the year 
1913. On the facts as found by tbeSub- 
ordinate Judge it is quite clear that this 
suit is within the time allowed by the 
law of limitation, 

Another objection taken by the learned 
Pleader is that the Subordinate Judge has 
not dealt with defendant's title. The 
defendant 4 is the owner of a 4-anDe 
share of the Zeraindari right, but that is 
not the title under which she claims ie 

the present suit. She claims as a pur¬ 
chaser at a Court sale. The sale certifi¬ 
cate is dated the 5th December 1908 and 
it purports to pass the taluki title. This 
title, however, is the very title which 
Nanda Kumari is said to have purchased 
long before from Gourhari, in whom ac¬ 
cording to the Subordinate Judge the 
title vested. Neither the plaintiff nor 
her predecessor-in-interest was a party 
to the rent suit in execution of thedecree 
in which the sale was held. Therefore, 
neither the decree itself in the rent suit 
nor the sale in execution of that decree 
can bind the plaintiff. As to this titl^ 
set up by defendant 4 and defendant 1 
under him, the Subordinate Judge’s view 
is perfectly clear. He has found that 
defendant I’s settlement is a fictitious one; 

and he adds that before 130& he had no¬ 
right in the land. He adds that 
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Brooke v. 


d'ismSr* Oliver iu kh»s porsessioo o( Hie 
f'JS “Ot take delivers of pos- 

who either 

diposMssed the defendauts 2 and 3 during thoir 
minority or was iu collusion with them, attorned 
131^7 who simply got rent for 1310 aud 

jendant 1 m 1909 and 1910, She as a talukdar 
find no concern with the disputed hud other 
tbao the receipt of this rent.” 

Ifcig obvious that, whether rightly or 
wroiigly, the Suhoixlinato Judge is of 
opiuiou 00 the merits that the title of 
defondant 1 as also defendants 4 was purely 
a paper aud fictitious title. 

Coming to the cross-objections filed on 
behalf of defendant 1. the first objection 
on his behalf is that ho has been made 
liable for mesne piolits, He says that 
mesne profits ought to he paid not by him 

bub by defendant 4. Whatever the rcla- 

lon may be between defendant 1 and do- 
lendant 4, the possession of defendant 1 as 
against the plaintiff is that of a trespasser 
and tho-plaintiff is entitled to mesne pro. 

as against him. The next objection 
raises the question of (he possession of 
defondant 1 over again. That I have al- 
ready deaU with and f need not repeat 

what I have said. Jt has also been 
argued for the defendant 1 that the Suh 
ordinate Judge has not definitely found 
that the lands in suit are identical with 

’’y the do- 

cument of the year 1,317. That doeu- 
plots of land to which Sch. 1 of the 

plaint refers are both found hy the Sub- 

ordina 0 Judge to be included in that dn- 
ouraenfc. He says that plot No. 2 of Ex 1 
mcludes the plaint land. There is no 
Bubstance, m my opinion, in the cross- 
objections urged on behalf of defendant 1. 
The plaiDtff not being the appellant. I 
guard myself from being understood to 
express any opinion on the question whe- 
ther It was open to the defendant 1 to 
the^fiK^ these cross-objections except 

k —the 

0 oss^objeotions must be dismissed. The 
Pla ntifif 1, entitled to his costs of the ap. 

fani objections from de. 

fondant 4 and defendant 1 respectively. 

Beachcrofl J. —I agree. 
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^ Thukon and Bichardson, JJ. 

i-harlcs Jlenyij Tlrooke —Petitionor. 

V. 

Empero ?—Opposite Partv. 

Criminal Revn. No ooS of 1917, De¬ 
cided on 12th June 1917, 

(1899), S. 559 

118)—Bye lawi framed under, Bye-law 2 — 
person having license depogiling bricks on 
part of public street without fencing it off 
as required-He is giiiitv of breach of bye- 

laws and also of offence under CalcuMe 
Police Act (1866), S. 66 (41 (ai 

The petitiouer, a bullrtini^ ulio had 

und-'rlakju tbecroction of am;i?oiirv bri. 1: hiiii.i- 
ingaod who, under a licens; o( tlio Calcu'ta 
Corpcr^tioQ under bve-1,iw 2 ol the hvc-l.iws 
frnn^d under the provisious .v; S 559, Sub-S. IH), 
Municipal Act, was aulhorisocl to make au en¬ 
closure on a portico of in: public str.-ct for the 
purpose of depositing mortar, hricks, etc., thercou 
on condition of his fencing off ihe portijn to bo 
occupied with a teraporarv fence, unloided and 
deposited during the eonrso of iiis bi.ildiug opera¬ 
tic'.a bricks on a foot-patl:—part of a public 
Ftreet—without fencing it oil bv a temporary 
fenc.\ and thereby cfnised obst'ruotion iu the 
foot-piMi for about .six ]• air-: 

//cN; ih.at the peiiiirpij, r had imtoul.v com- 
mitud a breach of uuder which his 

license was grant' d, bill, ha- also c Mn nitifd .an 
offence under tbo provisions of S fir. -4) (a), 
Polic*' Act f j» ,,Q,^ (j 2J 

(b) Calcutta Police Act (as amended by 
Act of 1910), S. 66 (4) (a|-Scope Quaere, 
Qunerc. Whether Sub-S, fd) (a), introduced 

^'-v the .\mcQding Act of 
IJIO, overnaesor ropci^N tbo proviPioDS rogarding 
the regulation of obstructions to be found in the 
Calcutta Municipal Act. [I> '202 C 2] 

Manviatha, Nath Mukherjee —for Pefci. 
tioner. 

Camcll —for the Crown, 


V-B./r.k. 


Appeal dismissed. 


^ Judgment. -~ln this case the peti¬ 
tioner hi3 been convicteJ iin.ler the Cal- 
cutba Police Act (BeDgul Act -1 of ISGI), 
S. 66, Sub-S. 4 (a), and sentenced to pay 
la fine of Rs 20. ft appears that the peti¬ 
tioner is a building contractor and has 
undertaken the erection of a masonry or 
brick building at premises No. 40/1 on 
the Strand Road. In the course of his 
building operations on 2Uth of March last 
the petitioner unloaded and depcsitod 
some 2,000 bricks on the footpath or 
pavement in front of the said [iremises 
and thereby, it has been found, caused ob¬ 
struction in or on the foot-path for a 
period of some six hours or more. That 
the foot-path or pavement in question is 
part of a public thoroughfare and that ob¬ 
struction was caused in the manner set 
out has not been disputed and the defence 
is that the acts complained of, having 
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l)evi: l-’i'.: i-ursiuii)c6 ol and in conior- 
luifv 'A'itii 'i licdnse Ar.inted I'y tlieChair- 
nian ji irie Gorponition of G.ilcutta, tiie 
potitioiidr Ind not PiiereliN cominitted any 


oH'enijd. T:>'3 I'cc^du: 
order to t lio furllior 
(lefeni.'L The lic.'U'B 


I'vole was issued iu 
examination of that 
which \v 0 liive now 


axai'di; '] is one under the second 

of t'lG i'y-f-h'.we framed under tlie provi¬ 
sions of S. -05'J, Sub-B (18), Calcutta 
^^uucipil Aor, and authorisesthe licenses 

"In aa oncl i.=or in fa) norlion of tin; puMic 
•Ureti. n.enniriim 40 f-.ot iut-> -1 feet, ecjiial to lUO 
squar‘d froi. for ibo putpO'C "f depositing m:rt\r, 
bricks, etc. . . . during the building ... of pre¬ 
mises Xo. 40/1 . . ’■ 

Wo further find endorsed on the license 
a condition to the eti'ect that the license 
is granted on condition that the portion 
to be occiijiii'd must bo fenced off with a 
fcemporr.ry fence. It is conceded that in 
this case there was no enclosure or sur- 
rounding fence, and the first contention 
before us then is tliat inasmuch as the 
Corporation had authorized the occupa¬ 
tion by the petitioner of a certain speci¬ 
fied area of the foot-path, it was imma¬ 
terial whether he left the bricks lying 
loose on that space, or surrounded and 
enclosed the space and the bricks by 
means of a fence. In the alternative it is 
oontended that the petitioner has at most 
committed a breach of the bye-law under 
which Ills license was granted and that 
proceedings should have been taken 
against him only under the Municipal 
Act and at the instance of the Corpora¬ 
tion. On the other hand it is suggested 
by the Deputy Legal Remembrancer that 
in view of the provisions of S. 66, Sub- 
S. (4) (a), Calcutta Police Act, the license 
and bye-law under which it was granted 
should be held to be invalid and ultra 
vires of the Corporation. In support of the 
potitioner’s contentions reference is made 
to he provisions of S. 336, S. 354 and of 
S. 559, Sub.3. 18. These sections and 
sub.section vest the public streets in the 
Corporation and authorise the General 
Committee to discontinue or close such 
streets, and to make bye-laws prohibiting 
or regulating the placing of obstructions 
or the depositing of materials thereon. 

We are, however, unable to accede to 
either of the petitioner’seontentions. The 
petitioner’s license authorised him to 
obstruct the pavement or foot-path by a 
well-defined enclosure, but did not autho¬ 
rise him to obstruct or endanger the 
safety of persons using the foot-path by 


means of loose and unprotected heaps of 
bricks. Ths petitioner, therefore, it iS’ 
plain, has committed a breach of the bye- 
law under which his license was granted, 
out his offence also falls clearly within 
the provision of S. 66, Sub-S. (4) (a), 
Police Act, and as he is not protected by 
his license there is no reason why those 
provisions should not be applied. The 
suggestion made by the Deputy Legal 
Remembrancer appears to involve the 
further contention that Sub-S. (4) (a), 
introduced into S. 06, Police Act by the 
Amending Act of 19i0 (Bengal Act 3 of 
1910), overrides or repeals the provisions 
regarding the regulation of obstructions 
to be found in the Calcutta Municipal 
Act, As in the present case the peti¬ 
tioner's conduct was not vvitbin hislicense 
on which he relies, weneed not definitely 
decide the point, but we may say that as 
at present advised we are of opinion that 
if by the Amending Act of 1910, the 
Legislature had intended to repeal any 
portion of the Calcutta Municipal Act 
such repeal would have been effected by 
express provision. For the reasons given, 
this Rule is discharged. 

v.B./r.k. Rule discharged. 
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Fletcher and Smither, JJ. 

Kali Prasad C/iaiieryee—Defendant- 
Appellant. 

v. 

Bash Behari Laik and oi 7 ier 5 “*R 0 Spon- 
dents. 

Appeal Nos. 1957 and 3296 of 1915, De¬ 
cided on 2nd May 1918, from appellate 
decrees of Sub. Judge, Burdwan, D/- 28tb 
April .1915. 

Bengal Land Revenue Salei Act (1859)) 
S. 37, proviso—Raiyak holding at fixed ral6 
have protected interest. 

Raiyats holding at fixed rates are persons who 
have a protected interest within the meaning of 
the proviso to S. 37. [P 203 0 1] 

Hafa Prasad Chatterjee~hr Appel¬ 
lant. 

Jogesh Chander Roy — for Respondents. 

No. 1975 of 1915. 

Judgment.— This is an appeal by de¬ 
fendant 1 against the decision of the 
learned Subordinate Judge of Burdwan 
modifying the decision of the Munsif of 
Assansole. The suit was brought by the 
plaintiffs to recover khas possession of 
certain plots of land. The only plots we 
now consider in this appeal is plot No. 3 
as the appeal is limited to that. Defen- 



1918 


Kailas Chandra v. Kantiram (Fletcher, T.) 


dant 1 purchased a Touzi at a sale for 
arrears of revenue under Act 11 of 1859, 
and the question is whether the pUintift’s 
in the present case have a protected in. 
terest within the meaning of the proviso 
to S. 37, Act 11 of 1859. Amongst the 
persona who have a protected interest 
areraiyats having rights of occupancy at 
fixed rents. An argument has been 
addressed to us that the right of occu¬ 
pancy must be ascertained with re¬ 
ference to the Bengal Tenancy Act and 
that, therefore, a raiyat at a fixed rate of 
rent cannot have a right of occupancy. 
We need nob enter into a consideration of 
the matter, because there is a direct deci- 

«on of this Court in the case of 
Gani Chaudhury v. Makbul Ali (l) which 
decides that raiyats holding at fixed rates 
are persons referred to in S. 37, Act 11 
of 1849. It is sufficient if we say that we 
■follow that decision. The present appeal, 
•therefore, fails and must be dismissed 
with costs. 

No. 3296 of 1915. 

The judgment in Second Appeal No. 1957 
of 1915 just delivered will govern this 
case also. It is accordingly dismissed 
with costs. 

V-B./r.k. _ Appeals dismissed. 

1. {1916) 42 Cal 745=31 1 C 19. 
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Fletcher and Richardson, JI. 

Kailas Chandra Sarikar—Creditor— 
Appellant. 

v. 

Kantiram Das Bania "“Insolvent— 
Respondent. 

Appeal No. 547 of 1915, decided on 9th 
January 1917, from the Appellate order 
of Di9t.J.,Raogpur, dated 27th May 1915. 

(a) Provincial Inaolvency Acl (1907) 
Sa. 6,16 and 46 —Creditor obtaining decree 
against insolvent and also proving his debt— 
He can execute decree against property of 
insolvent on condition of handing over all 
money realised to Receiver. 

A creditor who has obtained a decree and who 
has proved bis debt in the ineolveocy proceedings, 
is at liberty to execute bis decree against the pro* 
party which he alleges to be the property of the 
insolvent upon his undertaking to band over to 
the Receiver all moneys realised in execution for 
the benefit of the general body of creditors. 

[P 203 0 2] 

(b) Provincial Insolvency Acl. (1907), 
■Ss. 6, 16, and 46— Preparty of inselventfcon- 
«aalad by benamidar or other person—Court 
has jurisdiction to permit executing creditor 
M enforce his decree a gainst the properly. 

An insolvency Oooib has jarisdlotlon, and 
would ezecoise • wise discretion, in permitting 
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an executing creditor at his owu risk and at his 
own c.ats lo enforce bis rhereo against th.j pro¬ 
perty alleged to be the nroperty of the in-jlvonfc 
that has been concealed hv some benamidu or 
other person on behalf of tho insolvent. J"203U2l 

Girija Prasaiina Sanijal for Aial 
Chunder Gupta—lor Appellant. 

Fletcher, J. This is an appeal against 
au or.ler passed by the learned District 
Judge of Rangpur, dated the 27 th May 
1915. The appeal arises out of ;iu appli’. 
cation made in some insolvency proceed¬ 
ings. The appellant before u.sis a creditor 
who appears to have proved \v> rlobt in 
the insolvency proceedings, Tliif creditor 
obtained a decree against the iu'ulvcnt. 
He then applied to the learned District 
Judge for leave to execute the decree that 
was held by him. The District Judge 
was of opinion that he had no jurisdiction 
to do so. I am not satisfied that that is 
vight. Many orders have been made under 
the Provincial Insolvency Act declaring 
that a creditor is at liberty to execute 
his decree against the property alleged to 
be the property of the insolvent upon his 
undertaking to hand over to the Receiver 
of the estate of the insolvent for the 
benefit of the general body of tbecreditors 
the sum so realised in execution. It 
seems to me that, in that view, the 
learned District Judge would have exer- 
cised a wiser discretion in permitting 
this executing creditor at his own risk 
and at his own costs ^o enforce bis decree 
against tho property alleged to be the 
property of the insolvent that has been 
concealed by some benamidar or other 
person on behalf of the insolvent. In that 
view, we ought to reverse the decision of 
the learned District Judge and, in lieu 
thereof, make an order that the creditor, 
the appellent before us, be permitted to 
execute his decree against the property 
which he alleges is the property of the 
insolvent upon his undertaking to hand 
over to the receiver all moneys realised 
in execution for the benefit of the general 
body of the creditors. The appellant is 
entitled to add his costs in this appeal to 
his claim. We assess the hearing.fee at 
one gold mobur.- 
Richardson, J. — I agree. 

V.B./r,k. Appeal allowed. 
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GiiAiTi UJi^A AND Richardson, J-T. 

SiiU'iu Ahmad — lOefenOant—Appel- 
lanc. 

V, 

Kkatun —Phiutitf anl Defen¬ 
dant— r;-'‘3pfindonfc. 

Appeiie Nos. 3111 of 1914, and 1603 
l!U-3, Decided on 5th duly 1917, from 
App-'ll'ite decrees of DIst. Judge, Ghifcfca. 
RotiLS D, - 2ith duly 1914. 

Maliomcdan law —Divorce—Kabinnamah 
executcc! before marriage entitling wife to 
divorce on breach—Breach of term—Wife 
exercising her power—Divorce is valid and 
wile can sne for dower. 

Un'.ler tl.e Mibotiudiu law, wlirro by the 
teiins (.'{ a kibiDnamah oxoeut d bijore marriage, 
tho wife i< civeti loo power to divorce her.«clf il 
the hu-biud f lih to fulfil anv of the terms 
contaiued in the Irabiiinamah, and the wife 
exercise-:h,it power on the bu-band’s failiito to 
observe 111 v-o turins, the divorce i-s valid and 
entities the wife to sue for her dower 

[P 204 G 1} 

D. L. KaaUjir —for Appellant. 

Uoknv Uohan GhackerbuUy and 
Jaitindra Nath Roy —for Respondent. 

Judgment.— S. A. No. 1603 of 1915. 
This appeal arieoe out of a suit for resti¬ 
tution of conjugal rights by a Maho- 
medan againet his wife. It appears that 
before the marriage, there was a kabin- 
namab, some of the terms of the kabin- 
namah being tluit in case of quarrel bet¬ 
ween tho wife and the members of the 
husband’s family, he should build a 
separate house for her in the village, 
that he would give her some ornaments 
and pay her prompt dower on demand 
and that he would not marry a second 
wife without her consent. It was 
further agreed that on breach of any of 
the conditions, the wife would beentitled 
to divorce the husband. It is found that 
the husband did take a second wife 
without the consent of the defendant, 
his first wife, that there was quarrel 
between the members of the plaintiff’s 
family and the wife and that, in spite of 
the latter having given notice to the 
husband to provide her with a suitable 
house, he did not comply with the re¬ 
quest. Under these circumstances, the 
learned District Judge was right in hold, 
ing that the wife was entitled to divorce 
her husband under the power given to 
her in the kabinnamah. The appeal is 
accordingly dismissed with costs 
S. A. No. 3111 of 1914. 

This appeal arises out of a suit for re¬ 
covery of dower by the wife against the 


husband. Now, it has been found that 
the divorce is valid and there is no 
doubv, therefore, that the wife is entitled 
to her dower. This appeal, therefore 
must fail and is dismissed. We make no 
order as to costs. 

v,B./r.k. Appeals dismissed. 

A. I. R. 1918 Calcutta 204(2) 
Chitty and Walmsley. IJ. 

Edon MoVah and of/iers—Defendants 
—Appellants. 

v. 

Badan —Plaintiff—Respondent. 

Appeal No. 3001 of 1914, Decided on 
18th June 1918, from appellate decree of 
Addl. Dist. Judge, Faridpur, D/- 7fch 
August 1914. 

Landlord and Tenant—Execution and re¬ 
gistration of kabuliyat without landlord’s 
sanction does not create tenancy. ^ 

The execution and registration of kabuliyae 
without the landlord’s sanction or acceptanc^ 
either before or after ro.;i3tratioa does noicceat 
ft tenancy, even though there may have been 
some previous t^lk of a settlement. [P ‘205 C 2} 

Prakash Chandra Mazumdar — for 
Appellants. 

Hemendra Nath Sen, LalMohanGhose 
and Benayendra Prasad for 

Respondent. 

Judgment. —This is an appeal arising 
out of a suit for khas possession brought 
by Sheikh Badan against the defendants, 
Edon MoUa, Madan Molla, Mobarek Molla 
and Naban Molla. The question before 
the Court is whether the plaintiff or the* 
defendants have the better title to the 
lands in suit. It is admitted that the 
proprietor of the land was 
Chatterjee. It is proved that in l90o 
Sridhar Chatterjee gave a Miras lease to 
Sarat Kumar Mazumdar and Sasi Kumar 
Mazumdar. The defendants, in tbeir 
written statement, pleaded that the* 
Muzumdars were merely benamid^^^s oi 
Sridhar Chatterjee, but no issue was 
raised upon that point nor has it been 
decided by the lower appellate Court. 
The Munsif found that there was no^ 
sufficient proof of benami. On SrdBysakn 
1315 defendant 1 executed a kabuliyaf'^’^ 
favour of Sarat Kumar Mazumdar for the 
lands in suit On 22nd Bhadra 1315 one 
Kader executed a kabuliyat (Ex. 3) 

favour of Sarat Kumar Mazumdar aftdSasi 

Kumar Mazumdar for certain other lands. 
On 10th Aghran 1315 Sheikh Badan the- 
plaintiff executed a kabuliyat in favour 
of Sarat Kumar Mazumdar and Sasi 
Kumar Mazumdar for the lands in suit* 
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It will thus be seen that the defendant’s 
kabuliyat is the first in point of date. 
It has been found by the learned District 
Judge—and as to this there is no dispute 
“that formerly Edon was in possession 
of the lands in suit as sub-lessee, Kadir 
being in possession of certain other lands. 

There was a suit in ejectment by Sri. 
■dhar Chatterjee in which he got a decree 
against both these men, the case having 
been carried up to this Court. In Sep. 
tember 1907 he held the decree with 
Rs. 300 for costs and interest thereon but 
had up to that time failed to eject his 
judgment-debtors. There was some talk 
of settlement and it has been found that 
in September 1907 Sridhar Chatterjee, on 
a promise to settle the lands with Edon 
Molla and Kadir, obtained payment from 
each of those of Rs. 150 making up the 

amount of costs due to him. It is found 

that he did nothing further towards 
making settlement with those persons 
and particularly with Edon Molia with 
whom we are now concerned. In the 
following year Edon executed the kabuliyat 
(Ex. A) and had it registered on 23rd 
July 1908. It is found as a fact that 
neither Sridhar nor Sarat nor Sasi ever 
sanctioned that kabuliyat or accepted it 
either before or after registration. The 
question then arises—Have thedefendiints 
any title to the lands in suit? This appeal 
■first came on for hearing before Fletcher, 
J. and Shamsul Huda, J. on 30th January 
1918 : see Edon Mollah v. Badan (1). 
The plaintiff-respondent was absent and 
the appeal was decreed ex parte, the Court 
holding that though Sridhar Chatterjee 
might not have accepted the kabuliyat 
\Ex. A), still there was a tenancy created 
in favour of Edon Molla by the verbal 
arrangement of September 1907 and the 
payment af Rs. 150. That judgment and 
the decree based upon it were set aside 
on an application by the plaintiff-respon- 
dent and the appeal has now been heard 
before us in the presence of both the 
parties. 

It now appears that Sridhar Chatterjee 
had no right to make any settlement with 
Edon Molla in September 1907. He was 
the proprietor of the land but had granted 
a lease of it (for what purpose it does 
not appear) to the Mazumdara. If he had 
no right to make the settlement, it follows 
that the defendants’ case must fail. The 
d efeodapts relied upon Ei. A as their 
A 1 R 1918 Cal 20=46 1 0 49. 


document of title. Tliey did not idead 
that there was a verhal settlement from 
Sridhar Chatterjee, and it aju cars from 
the judgment of the learned Additional 
District Judge Unit it was only put for¬ 
ward in argument laJore him in reply. 
If Sridhar had no right to make this 
settlement, it i? a matter of no impor¬ 
tance what lie said or did. Thodefendants 
must nacessarily fall back upon their 
document of title. Ex. A, as to which 
there is a clear tindin- that it was not a 
document wliicii was accepted eiilmr by 
Sridhar Chatterjee who, on the facts 
found, would have no right to accept it 
or by the Mazumdars w lio were the Miras- 
dars lessee? and who would be tlv.- j.cople 
to accept it if it was to be accepted. In 
these circumstances it is clear that the 
decisions of the Courts below are correct. 
The appeal is accordingly dismissed. 
Under the circumstances, and having 
regard to the remarks made by the learned 
District Judge as to the conduct of Sri¬ 
dhar and the plaintiff, we make no order 
as to costs. 

V.B./r.k. Appeal diiviissed. 
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Fletcher and Shamsul Huda, JJ. 

Gobinda Rota and another — Appel¬ 
lants. 

V, 

Kristapada Singha Balu and otlier$ 
—Respondents. 

Appeal No. 1099 of 1916, Decided on 
19th April 1918. 

Alluvion and Diluvion Regulation (1825), 
S. 4 (4)— Accretion to Mukarari bolding by 
formation of Chur in river—Land belongs to 
tenant subject to payment of additional rent 
—Landlord and Tenant. 

Lands which have gradually accreted to :• inuka- 
rari holding, forming a chur in a smal) shallow 
river cannot be claimed by the zamiudav as a 
portion of bis kbas patit but belong to tho tenant 
subject to the payment of additional rent in res¬ 
pect thereof. [p 20G 0 1] 

Narendra Nath Chowdkury—for Ap- 
pellauts. 

Jogesh Chandra Roy and Kshitish 
Chunder Neogy —for Respondents. 

Fletcher, J. —This is an appeal by de¬ 
fendant 1 against the decision of the 
learned District Judge of Bankura, re¬ 
versing the decision of the Munsif of 
Kbatra. The plaintiff sued for posses¬ 
sion of certain ebur lands. The defence 
of the tenant, defendantl, was that these 
lands were gradual accretions to his hold- 
ing and, therefore, although he might be 
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IIaIiI-* : ' I'ly 1 1 libioLial roufc, the plaio- 
Mll' 'V'.- -jut eutitled to eject him. The 
case ;n 'ho lower appellate Court quite 
olearlv proceeded on the footing tliat de¬ 
fendant L had got a mukarrari holding. 
Thi' is quite clear from tlie judgment of 
the learned District Judge. It is much 
too lato now for the plaintiff to raise the 
case that the holding ig not a mukarrari 
one, lie ought to have raised it when 
the case was decided in the Courts below. 
The real point is this: The learned Judge 
of the lower appellate Court has found 
that these lands are gradual accretions to 
the lands of defendant 1 forming a chur 
inasmalland shallow river and, there¬ 
fore, according to the learned Judge’s view 
on the words of S. 4, sub-S. (4), Bengal 
Alluvion and Diluvion Regulation (Regn. 
11 of 182o), defendant 1 was not entitled 
to the accreted lands, but the same form¬ 
ed 2 . portion of the khas patit of the za- 
rtiindar. In support of that view the 
learned Judge relied on the decision of 
the Court of Holmwood and Chapman, 
JJ., in the case of Ramjan Ali v. Maha- 
ram Ali Khondkar (l). 

That case, in my opinion, is clearly 
opposed to the decision of the Full Bench 
of this Court in the case of Gourhari Kai- 
burto V. Bhola Kaiburto (2) We notice 
in the case decided by Holmwood and 
Chapman, JJ., that the Full Bench deci¬ 
sion was not cited to them. It seems to 
be quite clear that the view that the 
learned Ju''ges took of sub-S. (4) of S. 4, 
Eegu. li of 1825, where it mentions that 
the chur thrown up in a small and shal¬ 
low river should belong to the proprietor 
of the bed of the river subject to the pro¬ 
visions stated in Cl. 1, S. 4, was that 
what was intended was not a protection 
only of the Government revenue, but that 
the zamindar or the proprietor acquired 
the chur subject to the rights of the ten¬ 
ure-holders and the subordinate tenure- 
holders as mentioned in sub-S. 1 to 
S. 4. I am unable to agree with the con¬ 
clusion arrived at by the learned District 
Judge in this case. The appeal must, there¬ 
fore, be allowed, the decree of the learn¬ 
ed District Judge set aside and tbe decree 
passed by the Munsif restored with costs 
both here and in the Court of Appeal be¬ 
low. 

Shamsul Huda, J.—I agree. 

V.'B-/r.K. _ Appeal allowed. 

1 . (1915) 26 I C 406. 2. (1894) 21 Cal 233. 
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Chatterjee and Walmsley, JJ. 

Sarat Chandra Gkose and othen— 
Plaintiffs—Appellants. 

V. 

Entaz Sheik and others —Defendants— 
Respondents. 

Appeal No. 1821 of 1914, decided on 
lOth January 1917, from Appellate 
Decree of Sub. Judge, Khulna, dated 25th 
March 1914. 

Landlord and Tenant—Kabuliyat—Con* 
struction of—Rent held could not be increai* 
ed or decreased. 

Upon the cooEtruction of a kabuliyat is which 
it was stipulated that decrease or iocrease of 
jama shall not come into force for any reason 
(such as) inundation, drought, failure of crops, 
etc. : 

Held: (1) that the intention of tbe parties waa 
that tbe rent shall not be decreased or increased 
for any reason, although reasons for the decrease 
alone were given ; (2) that the principle of ejus- 
dem generis did not apply inasmuch as it applied- 
only where there was DO intention to the contrary 
in tbe context, and in this case the word 
"increase” was an indication of a contrary 
intention. [ P 206 C 2 P 207 C 1 ] 

Surendra Chandra Seri —for Appel¬ 
lants. 

Brojo Lai Chakravarti and Dhirendra 
Nath Bose —for Respondents. 

Chatterjee, J. —The main question 
in this case is ’whether tbe defendants 
are raiyats with a fixed rent. The deci- 
sion depends upon the construction of 
the kabuliyat by which it is stipulated 
that...decrease or increase of jama shall 
not come into force for any reason (such 
as) inundation, drought, failure of crops, 
etc. Itiscontended on behalf of the plain¬ 
tiff that the word...(increase) should be ex¬ 
punged as redundant because the reasons 
enucuerated are reasons for decrease of 
rent only and the word. ..(etcetera) must be 
read on the principle of ejusdem generis. 
I think we cannot get rid of the word... 
Oncrease) in this way. The phrase.•• 
(decrease and increase) is a word of very 
commou occurrence in leases which are 
given...i. e., with a liability to decrease 
and increase and...(there is do decrease 
or increase) or words to that effect, 
meaning without decrease or increase. 
Here the words’are...“decrease or lo- 
crease shall not come into force’’ and 1 
think they clearly indicate the intention 
of the parties, 1 think that the meaning 
is that the rent shall not be decreased or 
increased for any reason and ordinary 
reasons for tbe decrease alone are given 
the reason for increase having to be 
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drawn from any reason ” and 

etcetera.” The principle of ejusdem 
generie applies only when there is no 
indication to the contrary in the context 
and I think the word...increase is such 
an indication. In this view of the cons¬ 
truction of the kabuliyat, I agree with 
the trial Court and would allow this 
appeal and decree the suit with costs. 

Walmsley. J.— I agree. 

v.b./b.k. Appeal allowed. 

A, I. R. 1918 Calcutta 207 (1) 
Ohitty and Smither, JJ. 

Kulak Chandra Das a,nd oiAerS“Plain- 
tiffs—Appellants. 

V. 

Kula Chandra Das and others —Defen¬ 
dants—Respondents. 

Appeal No. 3211 of 1915, Decided on 
23rd March 1918, from Appellate Decree 
of Offg. Dist. Judge, Sylhet, D-/ 18th 
September 1915. 

Hindu Law—Alienation—Widow—Main¬ 
tenance—Widow can alienate property for 
her maintenance. 

A Hindu widow is not bound to incur debts for 
her maintenance. She may, if it is more to the 
benefit of her husband’s estate, sell a portion of 
it, instead of mortgaging the whole, to defray 
her maintenance expenses. [P 207 C 2] 

Jatindra Mohan Chaudhury —for Ap. 
pellaots. 

Brojendra Nath Chatterjee—ior Res¬ 
pondents. 

Judgment. —The only question aris- 
ing in this appeal is whether Sunaka, 
who sold the land in dispute by two sales 
in 1303 and 1300, had legal necessity for 
80 doing. We are not prepared to accept 
the law as laid down by the learned Dis. 
triot Judge. If his words be taken liter¬ 
ally, they lead to the conclusion that a 
Hindu widow may sell where she has 
made no attempt to arrange for the cul- 
tivation of the land in her possession; ID 
other words, that she may squander away 
the property left to her. Bub on the 
findings of the learned District Judge, 
with regard to the oircumstances of this 
woman, there can be no doubt that there 
was legal necessity for her selling. The 
only sale which is really now in dispute 
is the first sale in 1303 of one.fo.urth of a 
keyar out of about three and a quarter 
keyars. It is found that she was left a 
widow in 1299 with two young children. 
There were some cattle which bad to be 
sold off for the performance of her hus- 
band’s eradh. The girl appears to have 


been married in 1304 or 1305. The joto 
land had to be surrendered inconsequence 
of the difficulty of getting I’argadars and 
she bad no one to cultivate or assist her 
in cultivating the land which was left. 
It was suggested by the learned pleader 
for the appellant that she might have 
borrowed and not sold. But to borrow 
at even 12 per cent, interest on'bhe whole 
property would be far naore ruinous than 
to sell a very small portion, as she did in, 
1303. We are not prepared to say that 
a widow is bound to incur debts for her 
maintenance or that she cannot alienate 
land until she has incurred such debts. 
It may obviously be more to the benefit 
of the estate to sell a sncall portion to 
defray maintenance expenses, which will 
be subsequently incurred. We accord-l 
ingly dismiss the Appeal with costs. 

v.b./r.k. Appeal dismissed. 

A. I, R. 1918 Calcutta 207 (2) 
Fletcher and Shamsul Hdda, JJ. 

(^nesh Chandra Mohajan and others 

—Defendants—Appellants. 

v. 

Beraja Sundari and of/ws-Plaintiffs 
—RespoDdeQfcs. 

Appeal No. 1509 of 19IG, Decided on 
12th June 1918, from Appellate Decree 
of Addl. Dist. Judge, Chittagong, D/- 
15th April 1916. 

Beng®l Tensney Act (1885), Sch. 3, Art. 3 

, , ‘“'"S to recover posiesiion of 

nclding from auction^purchaser—Art» 3 doef 
nol apply. 

The limitation prescribsd by Art, 3, does not 
apply to a .suit by a raiyat to recover possession 
of his holding from an auction-purchaser of the 
bolding in execution of a lent decree. 

[P 208 C 1] 

Chandra Sekhar Sen~{or Appellants. 

Kkilish Chandra Sen — for Respon. 
dents. 

Judgment. This is an appeal by the 
defendants against the decision of the 
learned Additional District Judge of 
Chittagong, dated 15th April 1916, affirm¬ 
ing the decision of the Munsif at South 
Rauzan. The suit was brou.ght to re¬ 
cover possession on the allegation that 
the plaintiffs bad a raiyati interest in 
the land. The plaintiffs alleged that they 
were raiyats under the Hagaris and that 
they and their predecessors had been 
in possession for more than 40 years 
and that in 1913 the defendants dis- 
possessed them. The defence was that 
the defendants purchased the property 
in execution of a rent decree in August 
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I'jl-. Tiioy alfo :ule"pfl that cijepresent 
aUi; f’arre i liy Art. 3, Sch. 3, Ben. 
Tbi;. A-t. If is oleu t^iat the suit 
is not han-Gii. In this case, it is found 
that tiie oit-ior oi the phuntitts was ijot 
hy tlie Itii lU'i 1. Til*’ other cases cited 
were c'.'e-" iti which the real person oust¬ 
ing Ciie tenant wvas the ian-llord acting in 
iccillusiun will) other persons. What is 
dLiinii in this case is that t lje defendants 
;p)urchi'.:ei’i in c-secutioo of a rent liecree. 
jTiiat tiii.iiug merely will nob entitle them 
to tiie iiossessioD of the property. The 
apj-eal fails and is dismissed with costs. 

Y. B.R. K. d ppea I d i s m i ssed. 
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Special Bench 

WOODROFFK, TKUKON AND 

Beaciicroft, JJ. 

Diili Chand Dalai —Petitioner. 

V. 

Emperot —Opposite Party. 

Criminal Revn. No. 1188 of 1916, De¬ 
cided on 12th February 1917. 

(a) Penal Code (1860), S. 406—Complain* 
ant, handing over money to accused to 
make payment to firm—Accused appropriat* 
ing it to himself and alleging it was paid to 
him on account of brokerage due to him— 
Money found to be due on account of broker¬ 
age—No proof as to account on which money 
was paid to accused — Conviction under 
S. 406 hold bad. 

Comi'l.haant haudid over a sum of money to 
ac' Ui'jcl, it was alleged, for the purpos.' of paying 
a certain firm on account of the price of some 
grain iMircbascd by the compiainaut from them 
through accused as broker. Accused appro¬ 
priated the money himself and alleged that the 
sum was paid to him ou account of brokerage 
due to him and not for payment to any firm. 
It was found that on the date of the payment 
some money was due by the complainant to the 
accused on account of brokerage, and it was not 
clearly proved on which account the money was 
paid to the accused : 

Held : {Bcachcrofl, J., dissenting) that the 
accused must be given the benefit of the doubt, 
and that his conviction under S. 406, I. P. c! 
wasbr.d [? 20D 6 1] 

(b) Criminal P. C. (1898), S. 439-High 
Court can enter into questions of fact— 
Power should be sparingly exercised. 

Per Bcnc/icro/f, J.—A High Court has power 
in revision to enter into questions of fact, but 
such powtr should be sparingly exercised. A 
Hich Court ought only- to interfere in revision 
with findings of fact when it is demonstrated 
very clearly that they are wrong. [P 209 C 1, 2] 

Satindrn Nath Mooherjee and Alindra 
Nath ^ooherjee—for Petitioner. 

Woodroffe, J.—The acoosed has been 
convicted under S. 406, I. P. C. and fined 
Rs. 200. A Rule was obtained by him, 
which was heard by Teucon, and 


Beaciicroft, JJ. Teunon, J. was of opinion 
that the conviction of the petitioner 
ihculd be set aside and the fine, if 
paid, should be refunded. Beachcrott, J., 
was of opinion that bho Magistrate bad 
reason for coining to his findings and on 
the evidence he held that there was oo 
sulficiont ground for supposing that the 
Magistrate came to anything but a right 
conclusion, and Beachcroffc, T. was, there- 
fore, of opinion that the Rule should be 
discharged. The learned Judges com¬ 
posing the Bench which beard this case 
hiiviog differed in oiiiuion, it has been 
referred to me. The issue is whether 
or not Rs, 140, the subject of the charge, 
\ve '-0 p.aid to the accused for himself on 
account of his brokerage or were paid to 
the accused for payment by him to the 
firm of Messrs. Seo Narain-Ram Narain. 
That the money was received by him is 
not in dispute. The question which is 
in dispute is the purpose for which that 
money was paid. It does not appear to 
me to be disputed that brokerage was not 
paid at the time of the contract but 
afterwards. And the case of the accused 
is this. That on the date on which this 
sum of money was made over to him, 
namely 18th April, there was then due 
and owing to him money on account of 
his brokerage. It is true that in the 
examination-in-chief of Beni Madhab 
Banerjeo, ho says 

“that DO money was than due from ue to lbs 
.'iccuscd. On the other hand the accused owed 
some money to us on another account.'' 

If this evidence refers to 18bh April, 
it appears to be in conflict with the 
statement made in the cross-examination. 

I say it appears to be, because the prose¬ 
cution have not appeared at the hearing 
of this matter before mo. Therefore. 

I have not had the advantage of knowing 
what explanation, if any, they have to 
make. But in cross-examination there J3 
this statement "no brokerage was paid 
to the accused after Augrahayan last, 
that is, November 1915. Rs. 31-1-9 
was due to the accused for brokerage up 
to the end of Chait last, that is tho 
middle of April 1916. Rs. 47.15-6 was 
due for subsequent brokerage; up to iSth 
April the amount duo for brokerage was 
Rs. 34-1-3. The evidence as it stands is 
not intelligible, because it does not ap¬ 
pear clearly whether the sum of RupsflO 
47-15-6 is to be taken as additional to 
the sum of Rs. 31-1-9, nor how thefigur® 
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o( Rs. 34.1-3 is urrived at. From that 

ovidenee, however, it. would appear that 

something was at the date in question 

due and payable by Messrs. Kundu & 

Co. to the accused. Another partner 

says that the account has not yot been 

■settled. Now, the accused says that 

there was some money due and owing 

to him, in fact the sum of Rs. 53 after 

giving credit for the sum of Rs. 140, 

aud he has instituted a suit in the 

Small Cause Court to recover the sum. 

Something apparently being due to the 

accused there are circumstances in this 

case which support the petitioner's story 

that the money received by him was on 

this account and not for payment to Soo 

Narain-Rim Nxraiu. Notably the fact of 

% 

the howlat entry as also tlie circumstaaca 
that the entry merely shows an advance 
without giving particulars, though it is 
said, that in other instances in the ac- 
count books the purpose of the account 
was noted. There are some other cir- 
oumsbancas which are fully dealt with in 
the juigmenbs of the learned .Judges and 
I need not refer bo them here. Beach- 
croft, J., in his judgment states that it is 
impossible to say that the Crown cDuld 
nob have been reprasautol had it had 
clear notice bhib thebndingsof fact would 
be assiiled. Whatever may be the state of 
facts before the case was heard by the 
learned lu'dges, it issulliclent here to note 
that at this hairing before me the Crown 
has not appeared although it had the op- 
porbuniby to bo reproseoted. It cinnot, 
I think, be said that the case is one which 
is free from doubt aud I therefore think 
that in aoeordance with the or linarvrule, 
the banaht of that doubt should be given 
to tlia accused. 

r accordingly agree with Teunon, J., 
aud I am of opinion that the conviction 
of the petitioner should be set aside au.l 
the fine, if piid, shoull be refun led. 

Teunon, J. — In this c.iso tiic peti¬ 
tioner Duli Chand Dilal his been con- 
vioted under S. 406, I. P. C., and sen. 
tanned bo piy a fine of Rs. 200. The |)re. 
sent Rule obtained at his instance is 
directed against this conviction and sen¬ 
tence and is whit is known as an “open" 
Rule at the hearing of which all ques- 
tions arising, whether of fact or of law, 
may be urged. The petitioner, it appears, 
is a broker and for soma two years prior 
to the bransaotions now in question had 
d)een employed in that capacity for the 
1918 0/27 .V 28 
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purchase of grain by a firm known as 
Kundu & Co. He was also, it appears, en¬ 
trusted by the vendor firms with tho re¬ 
alization of the moneys due to them. 
Sometimeiu tbebeginniugof March 1915, 
acting as a broker on behalf of Kundu & 
Co., the petitioner bought 400 maunds of 
grain from a firm named Seo Narain-Ram 
Narain. The sum duo to that firm was 
thus Rs. 1.281-13- C, and a sum of Rupees 
7-6-0 was due as brokerage to the peti¬ 
tioner. Tho munih gomaeta of the firm 
of Seo Narain, which, had had dealings 
with tlie petitioner for some 1.5 mon'hs, 
has ju-ovpd (hat on lith or 12th March 
they handed over tlieir bill to the peti¬ 
tioner for realizaticn and that in the 
beginning of May ho leturned the bill 
saying that ho bad been unable to collect 
the money. The case of the complainant 
firm then is that on 18th April on the 
representation of the petitioner that the 
firm of Seo Narain rtquiied money for 
the purchase of gunny bags, they handed 
to the petitioner a sum of Rs. 140 for the 
express purpose of miking a part pay. 
ment to Seo Narain, and that he dis¬ 
honestly appropriated this sum to him" 
self. Their complaint, based on this case, 
was lodgel on‘2l3b Juno and the pebi- 
tioner appeared in Court to answer to 
that complaint ou 30th of the sime month, 
Thee ISO of the poti ioner is that tho sum 
of Rs. 140 was given to him as a personal 
adviQce, that is, a payment on account 
in respect of brokerage due to him. and 
that these procesdings have been instituted 
by reason of disputes over a loss of Rupees 
410 old sustained by Kunlu & Co. over 
cert-iin transactions in barley, and also 
by reason of their having lost their con¬ 
tract with the Carporation to Messrs, 
llirb & Co. by whom petitioner’s cousin 
oneBahari is employed. In a Small Cause 
Court suit instituted on lObh July and 
apparently still ponding potitioner gives 
credit for the Rs. 110 and claitns a sura 
of Rs. .53asbrok.iragostiil dus. Two of the 
partners in the firm of Kundu & Co , also 
their cashier an 1 a broker or e nployee 
nimel Safkari Rai have deposed to the 
payment of Rs. 140 and its purpose. The 
last named, whose memory was refreshed 
by the discussion that followed upon the 
receipt by Kundu (t Co. of Sao Narain’s 
pleader’s letter of 23rd May, is obviously 
a false witness. Neither of the partners 
in their depositions suggests that he was 
present. 
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Ir i? n -yA, cle.ir i-iiaf ihere is a 'lisnute 
■•ai.i ni .v O 3 . anil t'le petitioner 
over transaction^ in narlov 'which took 
placo in January to March BUo. These 
transactions have in fact rasulbfl in a loss 
of over Hs.lOOanJ while the firm say that 
was hou^lit I’y tho potifeionev on 
his own account, though with the -firm’s 
money, his case is that these were onii. 
nary brokerage transactions, that the 
loss is tliairs and tliat brokerage is due 
to him. In respect of these transactions 
the partners in Kundu Sc Co. have coo. 
tradicted one another. Beni Madhab, 
cross-examined on ITth and 24tli August, 
says that the accounts have not been ad¬ 
justed and further in respect of at least 
one of these transactions speaks of accused 
as a “broker." On the other hand Bistu 
Narain cross examined in September says 
that the barley accounts were settled and 
that the petitioner agreed to pay, though 
there is nothing under the petitioner’s 
hand to show this or to fix him with lia. 
bility for the loss. It is only by exclud¬ 
ing these transactions that they cau say 
that they owe nobbing to the petitioner. 

It has then been suggested, as streng¬ 
thening the case for the prosocufcicn, that 
on receipt of Seo Narain’-^ letter of 1st 
June oomplainant searched for the peti- 
tioner and came into Court (2lst June) 
because they could not find iiim, But 
.petitioner, it appears, had gone to his 
country on 13th May, and that he had 
informed both Kundu Sc Co. and the firm 
of Seo Narain of his intention. His fail¬ 
ure to present liimself at Kundu’s on bio 
return some 15 days later is consistent 
with either the defence or the prosecu¬ 
tion. In fact no real search was made 
for him. Bistu Narain admits that the 
petitioner had informed him of the Eng¬ 
lish firms for whomthelpetitioner worked 
and yet at the place of business of no 
such firm was inquiry made. Again the 
complainant admits that this is the first 
and only instance of a part payment to a 
seller. In the present instance the goods 
had been delivered, and the second partner 
BistuNarain says that bills are usuall y pre¬ 
sented 10 or 12 days after delivery. The 
bill had in fact been with the petitioner 
from 10th March, and it seems strange 
that after such an interval the partners 
Kundu & Co, should suppose that the 
firm of Seo Narain would ask for only 
part payment. Further Seo Narain-Eam 
Narain are an old and well-to-do firm. 


Kundu it Go. had had dealings with the 
(ir.m for ten months and though the com. 
plainant and his partner say 30, they 
could not have been ignorant of the stand¬ 
ing of Seo Narain. It is not likely that 
such a firm would ask for a small sum 
such as Rs. UO to enable them to take 
delivery of a few gunny bags and the 
absurdity of such a statement, if .made, 
would have been patent. 

Smaller matters, such as the witness 
Bistu Narain's obscure reference to in¬ 
formation received from one of the pro¬ 
prietors of Seo Narain apparently about 
the beginning of May, and the complai¬ 
nant s allegation that there was short de¬ 
livery of about a maund, need only be 
referred to. It is perhaps somewhat 
significant that the munib gomasta of Sec 
Narain will not distinctly deny that this 
shortage was mentioned to him by the 
petitioner as one of the reasons why he 
had failed to realise the money duo. 
Lastly the entry in the imprest account 
gives no particulars of the purpose for 
which the sum of Rs. 140 was handed to 
the petitioner while he by writing the 
words howlat lya" distinctly takes it as 
an advance or p.irt payment on his own 
account. This too is the explanation he 
gave when questioned by the munib g> 
rnasta on his return from his country. 
The entry supports the defence and ap¬ 
pears to be inconsistent with the prose¬ 
cution. For these reasons to ray mind 
the probabilities are against the prosecu¬ 
tion and in favour of the defence, and it 
seems to me that this is a case in which 
the Honorary Magistrate has overlooked 
the cardinal maxim that where -reason¬ 
able doubt exists the benefit of thatdoobt 
should be given to the accused. I Jain 
therefore of opinion that the conviction 
of the petitioner should be set aside add 
that the fine, if paid, should be refunded. 

Beachcroft, J. —The petitioner was a 
broker of the firm of Messrs. KundoA 
Co., which carries’on a general business as 
merchants, agents and contractors, and 
deals amongst other things -in grain. Id 
M arch last the petitioner purchased grain 
to the value of over Rs. 1.200 on behalf 
of Messrs. Kundu Sc Co. from the firni 
of Seo Narain-Ram Narain. On l8th 
April a sum of Rs. 140 was paid to the 
petitioner by one of the members of 
the firm of Messrs. Kundu & Co. An 
entry of the payment was made in tbs' 
suspense account of the firm and 
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agaioafc that entry the accused wrote the 
words ‘howlat lya” and signed it. It 
18 alleged on behalf of the prosecution 
that the payment made was to the peti¬ 
tioner for payment to the firm of Seo 
Narain-Ram Narain against the price of 
of the grain purchased in March, as the 
petitioner bold his employees that the 
firm of Seo Naraiu-Ram Narain wanted 
money to buy gunny bags. The peti- 
tioner s case is that the money was ad¬ 
vanced to him as part payment of what 
was due to him for brokerage. 

The Honorary Presidency Magistrate 
who tried the case convicted the peti¬ 
tioner under S. 406, I. P. C., and sen- 
tenced him to pay a fine Rs. 200. Though 
ns found that the accused's story was 
false, which involves the finding that the 
money had been obtained by false pre- 
tences, he was of opinion that the peti- 
tioner had no intention of permanently 
appropriating the money, but intended to 
pay it back in a few days. The points re¬ 
lied on in argument before us are: (i) the 
words howlat lya” against the entry 
in the account book; (2) the fact that the 
entry merely shows an advance, vvibliout 
giving particulars—we were told that 
in every other instance in the account 
book the purpose of the advance was 
noted; (3) that after this date, viz., 18bh 
April, the petitioner acted for the firm of 
Messrs. Kundu k Co. and might have 
cheated them^ of more; (4) that the com¬ 
plainant adinits that he would have paid 
the whole bill if it had been presented to 
him, and the evidence is that the bill had 
been in the accused’s hands for some time 
before 18th April; (5) that there is no 
other instance of part payment of a bill; 
ibj that the petitioner had a dispute with 
the firm which wanted to saddle him 
with the loss on a transaction in barley 

which petitioner says should fallen the 

Etm; (71 that the petitioner brought a 
suit in the Small Cause Court for his 

dues as brokerage in which suit he gave 

R8^140°" advance of this sum of 

The case in fact has been argued before 
us as if It were an appeal and not an 
application in revision. This Court no 
doubt, has the power in revision to enter 
into questions of fact, but it is a power 
which, in my opinion should be sparingly 
exercised, for there is a danger that the 
jense of responsibility of the subordinate 
Oourtfl as ultimate Judges of facts will 
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be blunted if our powers are freely exer 

cised, and we ought on*v to interfere in 
revision with findings of fact when it is 

demonstrated very clearly that they are 

wrong. Obviously the two first points 
urged for the pebitionerare the strongest ' 
The words “howlat lya” are no doubt 
consistent with the petitioner’s story, but 
they are also consistent with that of the 
prosecution. As regards the second point 
there would have been more force in the 
contention if there had been some cross- 
examination of the complainant on the 
lines of the argument. Not only was he 
nob definitely asked to explain the oniis. 
sion of particulars, but his attention does 
not seem to have been drawn, even in¬ 
directly, to the desirability of giving an 
explanation. Nothing more seems to°iave 
been done than to ask him about parti 
culars of three entries (Exs. B, C and D) 

so widely separated from each other as 

pp. Ill, 211 and 302 of theaccount book. 
Then the witness Sailaja Kanta Roy says: 

•There are .*ome entries in this book in which 
tered’”''^^’'^ tlia money i.s paid is en- 

I find nothing in the evidence of any 
of the witnesses to justify the statement 
of the learned pleader that the purpose of 

the advance is always noted in other en¬ 
tries. If I misunderstood him and he 
did not intend to say that it was an in- 
variable practice to enter particulars, the 
whole point of the argument is gone. 
There is obviously nothing in the argu- 
raent that the petitioner might have 
cheated his employees of more, especially 

in view of the Magistrate’s tiuding that 

he probably hoped to repay what betook. 
The fourth point is really part of the 
third to show that the petitioner might 
by presenting the bill have got over 
Rs. 1,200 into bis hands. And the force, 
such as it is of the argument, is consider, 
ably discounted by the fact that the sug¬ 
gestion made in cross-examination to 
Bistu Narain Kundu, one of the partners, 
is that the petitioner did present the bill 
several times for payment, but the firm 
would not pay it. An obvious answer 
to the argument is that had the whole 
amount due on the bill been handed to 
the petitioner, the complainant firm 
would have at once demanded a receipt 
of the bill from Messrs. Seo Narain- 
Ram Narain. 

That there is no other instance of part- 
payment does not strike me as of any im- 
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porCfinco, wlieD it i3 alleged to ha?Q been 
m,.aoiti tliisoasobo oblige Llie firm ot 
Seo N araiii- Kara Narain on the petitioner’a 
reiuere'-.tation tliafc they uantod to buy 
«unny bags. TUie the petitioner had a 
digpute wirii the tirm, ii the suggestion 
be true abt.ut a barley bransieiion does 
nobtoiuv raind go for rauch; bhab he 
iostibiited a suit in the SniallCause Court 
agaiD'it the tirra ueirly bhreo weeks after 
tiie comiilainb was lodged goes for noth¬ 
in'^ ?.b all. These are alUhepoinbs which 
wove urge! and f consider that the peti¬ 
tioner has eubirely (ailed to show that 

the Magi>trat6’s finding was incorrect. 
The Magistrate's language does not indicate 
any doubt; he has helieve/l the evidence 
of the principil witnesses, tlie two part¬ 
ners, who say that the petitioner gob the 
firm to nnke tho advance on the repre¬ 
sentation that tho firm of Seo Narain- 
Ram Narain v.anted to buy gunny bags. 
There is evidcroo coming from the latter 
firm that they did not ask petitioner to 
get the money from them for gunny bags. 
There is further evidence that the peti¬ 
tioner told the firm of Seo Narain Ram 
Narain the false story that he could nob 
collect the amount of their bill as the 
Babu was away. And there is this fact 
to support the story of the prosecution, 
that directly the firm of Seo Narain-Ram 
Narain wrote to the complainant firm 
about the bill withademand for payment, 
tho latter wrote tbat^PhS. 140 had already 
been paid through the petitioner. 

Ap^t the factsthere is a difficulty 
arising out of the form in which the rule 
was issued. Ibwasissued oothegrounds 
set out in the petition.” The first ground 
was a general one of mistake of law; the 
second, that dishonesty not having been 
found the conviction was bad in law; the 
third, that in view of the Small Cause 
Court suit the case was of the nature of 
a civil dispute; the fourth, that theentry 
in tho account bock smashed the pro- 
secution case; the fifth.thatontheMagis- 
trate's findings the accused should have 
been acquitted. All except the fourth 
ground are grounds of law, but not one 
ground of law was urged at the hearing 
and the arguments advanced as to facts 
travelled far beyond the fourth ground. 
This may seem a technical objection, and 
it might perhaps rightly have been treated 
as such had the Crown been represented 
by anyone prepared to argue on the facts. 
But the Crown has not been represented 


at all. The learned Judges issuing the 
rule intended that the case might be 
argued on the facts, bub unfortunately 
the terms of the rule did not make that 
clear. It is impossible to say that the 
Crown would nob have been represented 
had it hid clear nobiee bhib ths findings 
of fact would be assailed. I am glad, 
however, that it Is nob necessary bo base 
my opinion on a technisal objection, for 
the .Migiebrata had raison for coming to 
his findings; and on the evidence, I find 
no Bulfiolenb ground for supposing that be 
came to anything but a right conclusion. 
I think the Rale should be discharged. 

v.r./r.k. Conviction set aside. 
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FLliTCHGR AND SrtAilSUL HUDA, JJ. 

Nagendra Nath Mazumdar and others 
—Defendants— Appellants. 

V. 

Banwari Lal Das and anotlier—Plain¬ 
tiffs—Respondents. 

Appeal No 287 of 1917, Decided on 
12th .June 1918, from appellate decree 
of Dist. Judge, Burdwan, I)/- Ist Decem¬ 
ber 1916. 

(a) Civil P. C.{1908), S. 91-Village path¬ 
way—Obatruction of—Suit for declaratio* 
of right to use—S. 91 does not apply. 

The public at large are not aflected by the 
obetructiou of a pathway which only the inba* 
bitantsofa pirticultr vilUge have the light to 
ufsO so that a suit (or a deci iratioa o( the rights 
of the inhabitants of a village to the usaofa 
pathway is not governed by S. 91. [P21301J 

(b) Limitation Act (1908), S, 26—S. 2® 
does not apply to village pathway. 

Section 2G has notbiog to do with an ancient 
village pathway used by the inhabitants of fc 
particular village from time immemorial. 

LP219 011 

Dwarkanath Mitter and NarainGhan- 
dra Kar—ioT Appellants. 

Bepin Behari Ghos6 and Gopendrd’ 
nath Dns—for Respondents. 

Judgment.— This is an appeal by the 
defendants against tho decision of th® 
learned District Judge of Burdwan, 

Isb December 1916, affirming the daci- 
siou of the Munsif of Kabwa. The plain¬ 
tiffs sued on behalf of themselves and 
the other members of the village in which 
they reside for a declaration of the right 
of tho inhabitants of the village to the 
use of the village pathway lying to th® 
east of the defendants' premises. The 
pathway claimed is sud to be an ancient 
one. Both the Courts below have decreed 
the suit. In this appeal, the following 
points have been urged: First of all it*® 
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said that a suit relating to a village path¬ 
way is governed by the provisions ol 
S. 91, Civil P. 0. relating to public nui¬ 
sances. A village pathway is obviously 
not a public nuisance nor are the public 
at large affected by the obstruction of 
the pathway which only the inhabitants 
of the'particular village have the right 
to use. It is quit clear that S. 91, Civil 
P. C has nothing to do with the suit at 
all. 

Then it is said that if it is not public 
it is private and that there is nothing 
else that the tight can be excepting a 
public nuisance or a private easement and 
that therefore under S. 2b, Lira. Act, the 
suit is'barred by limitation. But the 
definitions of public right and private 
right are not absolutely exclusive. There 
are other sub-divisions of these rights: 
such as the right to a pathway used by 
the inhabitants of a particular village or 
town. Obviously, S. 26, Lim. Act has 
nothing to do with an ancient village 
pathway used by the inhabitants of a 
particular village from time immemorial. 
There is nothing in this point. The third 
point relates to the form of the decree. 
The learned Judge of the lower appellate 
Court said thattbedefendaots were mista¬ 
ken in the view they took with reference 
to what the decree passed by the learned 
Judge of the primary Court was. When 
one looks at the decree ol the first Cou rt in 
this case one finds that tbe learned Judge 
of the lower appellate Court was right. 
The decree drawn up by the Munsif 
strictly followed the words of tlio judg¬ 
ment which he pronounced in Court. 
There is nothing wrong in the form of 
the decree, The appeal fails and is dis¬ 
missed with costs. 

V.B./b.k. Appeal dismisaefJ. 
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Pletoher and Shamsul Huda. JJ. 

Ambika Charan Ghakravarty and an- 
cther Plaintiffs—Appellants. 

v. 

Sarat Ohandra Basu and others —De¬ 
fendants—Raspondeots. 

Appeal No. 1728 cf 1915, Decided on 
30bh January 1918, from appellate decree 
of Sub.Judge, lat Court, Dacca, D/. 19bh 
April 1916. 

Civil P, C. (1908), O, 23, R. 1— Judgment 
■beuld not centoio atoleDeat in reipect of 
point not railed by pnrtiei—PIninliffi bold 


not entitled to withdraw suit with liberty to 
bring fresli luit—Practice, Judgment. 

A suit brought to recover a jota oa too footing 
tb'it it w.is a Kaoiui j)io wa; dismis-icl by tho 
trial Court as well ii.-i by the appjIKte Coui b on 
tho ground that tbe j>to was uot k.temi. The 
quostiou whether tbo piaiutilfs U-id auquire 1 an 
occupancy rigbc was lelt open by the trial 
Court but the appellate Court while altirming 
tbe dccUiou ol ihe trial Court, stated tii its 
judgment tbit if the qut-sliou of ocoap-tocy 
right nad boeu b'-lorcH tuc plaiiiti.F.-^ suit would 
be Uarred by luiiitatiufi. 

liehl: th it the qiicstt.'.u of limilalioa as well 
as of tbe right ol occupancy stioulj ho Irfl open, 
as the plaiutids migi-t bo prejudiced by the 
Btaiemeut in the judgcQout of the lower appel¬ 
late Court iu ease they brought a «uit to tuiorce 
tbe right of occup.tucy; thill tiie plaiulilfs could 
not be allowed to withdraw tba suit with libori) 
to briag a fresh suit, . [P 213, C 2; 1’ ‘illC 1] 

Dwarka Nath Ghuckerburtty and 
Trailokhya Nath Ghose —for Appellants. 

Jogesh Chundcr Roy and Upendra Lai 
Roy —for Respondents. 

Fletcher, J.—This appeal is preferred 
by the plaintiffs against the decision of 
the learned Subordinate Judge of Dacca 
aUirming tlie decision of tlie Munsif at 
Manickgaoj. The suit was brought to 
recover a jota on tlie footing tlrat it was 
a kaomi jote. Defendant 1 wlio is the 
landlord of l.Cth of tliajote opposed tbe 
plaintiffs' claim, lie denied that the 
plaintiffs hal a kaemi intexest and he 
stated bhti tlreir proiiecessor had a tem¬ 
porary ordinary occupancy raiyati jote. 
Tho disc Court held that the jote was 
not kaemi and left the ijuestion as to 
whether the plainliQ's l»ad an occupancy 
right by recognition opeu The lower 
appellate Court agreed with tlie primary 
Court afid stated that the question of 
occupancy riglit was not tiofore the Court 
and then proceeded to state t’nat if it had 
been before the Court the plaintiffs suit 
was barred by iiinitation. (July two 
questions are urged in this appeal, b’irst 
of all that tbe plaintiffs sliould have 
liberty to'witlidraw tho wholesuit. That 
clearly cannot beassonted to. The second 
point is that if the plaintiffs think lib to 
attempt to enforce in any subsequent 
proc'eding this right of oaoupaiiey which 
was left open by tlie primary Court they 
will be seriously prejudiced by tho state 
ment made by the learned Judge of the 
lower appellate Court that if that (pjos-^ 
tioo had been before the Court, tboi 
learned Judge would have held that tbe 
plaintiffs’ claim was barred by limita- 
tioD. I think that this contention is 
sound. The plaintiffs whether their 



1 Calcutta Xir.ARAN Chandra v. Calcutta Ooiu-oration 


ri?;iri.' founded or not on tliat 

•dfu -'.it not to lie prejiidicsd hv a 

Si-.tOiii-.nr, i;; jj- 

U-Ioio l1i9 Court, tiie Judge 
''ouMhive deciiicd it agains fc them on 
the ground .d lirui'ation. That would 
cieiren i on a v irioty of cireuinsbaDcos. It 
IS -;<)! nec'C-ssary for U 3 to expreis any 
ojUiHou one way or the other. Tiiafc ques¬ 
tion ol liuiitation just as much as the 
question of the right of oecupauov hv 
recognition will he left open between 
tiie imrties. The present appeal fails 
and imiac ho dismissed wioh costs 
bhamsul Huda, J.-f agree. 

V.b,/r k. Appeal dism 'ased. 
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TkUNON and ClIAUDllUlU, JJ. 
S^'harnu Chandra A'^n-rf^-Petitioner. 

V. 

Chairman of Corporation of Calcutta 
—Oj)posit6 Party. 

Criminal ilevn. No. 1134 of 1916, De¬ 
cided on 9bh January 1917. 

Calcutta Municipal Act (1899), S$.408,419, 
574 and 598~Notice under S. 408, requir¬ 
ed certain constructions to be made within 
three monthi-Period extended on objection 
“Construction not made-Application for 
prosecution giving wrong partlculars-Pro- 
•eculion under S. 574 on amended applica¬ 
tion IS not barred. 

A notice under S. 403. Calcutta Municinal Act 
having bePD served upon the petitioner on 3rd 
January lOlG. requiring him to make certain 
coQstiuctioDs in connexion with a busteo within 
urco month.s. the petitionee served on lOth 

Corporation 

intimating that he proposed to remove the land 

from the category of busteo land, and on 20th 
March took certain objections under S. 598. At 
the hearing of the objections the period of three 

months was extended to six mouths. Nothing 
hovsevor, having been done by the petitioner the 
Corporatioti applied for summons, but the Magis- 

®fi as it was 

ov ntually discovered that the period of the 

erroneously stated to be three 
Oh second application 
haviugbeonmidoon 3lst July, the petitioner 

was prosecuted and convicted: 

Held-, [i) that the Magistrate’s action on the 
nrsc application was not a bar to the prosecution: 
ft ^ ‘ o “h« O’^^endod period of six months ran 
irom 3rd January and not from 20th March 
(whsn the objections were taken); (8) that the 
negotiations and arrangements relating to the 
requirements of the notice between the petitioner 
and Che Oorporatiou that were going on pending 
the notice did nob make tbo requirements of the 
notice unenforceable. [p 215 0 1 ] 

Bepin Chandra Mullick—lor Peti- 
tioner. 

Manmatha Nath Mookerjee-iov Op. 

poaibo Party. 
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Judgment.—In this case the peti- 
tjouer :s the owner of a busfcee known as 
No. (), Greek Lane. He has been con- 
vicue l and sentenced under S. o74 read 
"1. 408,^ Calcutta Munioirnl Acr, in 
respect of his non-compliance wiih the 
repuiremeots of a notice served upon him 
on :jrd January 1916 under the provi- 
sums of S. 408, The notice directed him, 
inter alij., to construct a certain portion 
Of a roll or passage inirkei 0. C. in the 
standard plan and an underlying 6 in. 
ones sewer, also to extend the uudltered 
water-supply throughout the bustee, to 
construct cement surface drains, to build 
A connectel latrine and thereafter to re- 
move two privies. It is admitted in the 
affidavit that lias been filed on behalf of 
tne Oorporation that on receipt of a cer¬ 
tain sum of money and of an undertak. 
ing from one Sital Ohandra Banerjee the 
owner of the adjoining bustee No. 6 (1) 
and of a further undertaking from the 
petitioner that he will pay the compen¬ 
sation awarded to tenants in respect of 
the removal of a certain hut, the Cor¬ 
poration has agreed to acquire the ne¬ 
cessary land, to construct the road 0. 0., 
lay the 6 inches sewer, and an uufiltered 
water main, and generally do all the 
work connected with the road or passage 
C. C. It is also admitted that up to 
date nothing in this connexion has yet 
been done. 

Now the notice served upon the peti¬ 
tioner required him to construct his sur¬ 
face drains as indicated in the plan, that 
is to say, as falling into the sewer under¬ 
lying C. 0. That not having been yet 
brought into exUteuce by the Oorpora- 
tion, it is obviously impossible for the 
petitioner to comply with the requisition 
as regards surface drains. For connected 
privies a connexion both with a sewer 
and with an undltered water main is 
necessary. It appears that there is a 
sewered drain to the east of the bustee 

No. 6, but until the main has been laid 
by the Corporation along C. 0., uudltered 
water can be obtained only from the 
Sankaritolla Lane, say 115 feet from the 
site of the proposed latrine or from the 
eastern extremity of 0. 0. at a distanoe 
of some 90 feet. Now when the main is 
laid along 0. C , the distance of the lat¬ 
rine from this main will be about 40 feet 
only and the contention of the petitioner 
is that he should not be required to con¬ 
struct the connected latrine until the 
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main aloug 0. G. has beenlaiL But 
there is no suoh proviso in the notice, 
there is also no physical impossibility, 
and we oannob say that it is unreasonable 
on the part of the Corporation to insist 
on the abatement without further delay 
of the nuisance created by the two exist- 
ing privies. We may now briefly notice 
the contentions in law advanced by the 
petitioner. It appears that in the first 
instance the notice under S. iOS was 
served on 11th March 1915, and that on 
receipt of this notice the petitioner on 
22nd May 1915 served on the Corporation 
a notice under S. 419 intimating that he 
proposed to remove the land from the 
category of bnstee land. The six months 
referred to in sub-S. (3) of that section 
having expired, the present notice was 
served on 3rd January 1916, the period 
allowed being three months. On this, 
the petitioner on 10th March eerved 
a second notice under S. 419, and on 
20bh March took certain objections under 
S. 598. At the bearing of these objec¬ 
tions the period of three months was ex- 
tended to six months. 

On 27th July the Corporation applied 
for a summons, bub when it was eventu. 
ally discovered that the period of the 
notice was therein erroneously stated to 
be three months the Magistrate declined 
to take action uponib.andthe application 
on which the conviction has ensued was 
made on 3l8b July. On these facts the 
petitioner contends that undor S. 419 (3) 
he should have been allowed a second 
period of six months from lObh March, 
that the extended period of six months 
should be held bo run from 20bh March 
and not from 3rd January, and that 
the Magistrate's action on the application 
of 27th July was a bar to thi'^ prosecu¬ 
tion. He further contends that by rea-' 
son of the negotiations and arrangements 
regarding the road 0. C. and the hut 
etanding on the petitioner’s lanfl, it 
should be held that the requirements of 
the notice in respect of the connected 
latrine and the privies became unen¬ 
forceable. In onr opinion there is no 
flubstanoe in any of these contentions. 
We, therefore, affirm the conviction bub 
having regard to the facta set oat in the 
earlier part of this judgment, we reduce 
t.he fine from Bs. 20 to Bs. 10. The ex. 
aess over Bs. 10, if paid, will be re¬ 
funded. 

TiB./b.k. _ Fitu reduced, 
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h’LETClIER AND SlIMSU’L flUDA, JJ. 

Rdsih Gli'iiiilra —Plaiu- 

tii'f—Appellant. 

V. 

Shijama Kumar Tii/jore?i.n>} others — De¬ 
fendants—Respondents. 

Appeal No. 180 of 1016, Decided on 
l‘2bli March 1918, from appellate decree 
of Oll’g. Su’j.Julge, Backorgiini'e, D/- 
‘24bh August l'Jl-3. 

Bengal Tenancy Act (1885), S. 105— Rent 
n{ tenure enhanced after sale—Purchaser is 
bound by enhanced rent but can have sale 
set aside. 

Tha pl.iiuiifT bougat a lemire at nii auction 
sale. Tbo sale prochi'datioti iiioutionerl the 
to be Rs. 61, but at the time ot the plaintiff’s 
purchase "a proceediDS under S. lOS, Ben. Ten. 
Act, for enhancement of reut on the ground of 
excess in area was pending aud the root was en¬ 
hanced after the plaintiff's purchase to Ks. 270 
without making the plaintiil a party to the pro¬ 
ceeding. 

Held: (1) that as the plaintiS did not prove 
that he did not know of the proceeding for en¬ 
hancement of rout at the time of bis purchase, 
ho was biuod by the result of the proceeding; 
(2) that even if bo h^.d proved that bo did not 
know of the proceoding to enhance the rent at 
the time of bis purchase, his right would have 
been to have the whole sale set aside; but be 
could not bold the property and at Ibo same 
time refuse to pay the enhanced rent. 

[P 210 C 1] 

liomesh Chandra Sen for Brojendra 
Nath Chatterji —for Appellant. 

Ram Charan Mitter —for Respondents. 

Judgment. —This is an appeal by the 
plaintiiT against the decision of the 
learned Ofiig. Suh Judgeof Backergunge, 
dated 24th August 191-5. reversing the de¬ 
cision ofgblie Munsif at Pabuakbali. The 
Court of Wards acting on behalf of a dis¬ 
qualified proprietor obtained a cerbitioabe 
under the Public Demands Recovery Act 
(I. B. G.) of 1895 in respect of arrears of 
rent of a howla. The tenure was there¬ 
upon brought to sale and purchased by 
the plaintiff. The sale was confirmed 
and it appears that, when the property 
was advertised for sale, there were, in 
fact, proceedings pending under S. 105, 
Ben. Ten. Act, for enhancement of rent 
on the ground of excess in area. The 
rent in the proclamation was stated to be 
Bs. 64. The proclamation of sale, al- 
though it has not been given iu evidence 
in this case, apparently did not state that 
there were proceedings pending to en¬ 
hance the rent. The rent was shortly 
after the sale to the plaintiffs raised from 
Ba. 64 to B8.270; and, in default of the 
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paynionfc of tlic rent of Rs. 270, a cevti- 
fici:o liad baen tiled under the same Pub¬ 
lic D.-miuU Reco-.'ery Act. Tlie present 
suit was thereupon brought for the pur¬ 
pose nf setting aside or modifying that 
certidoibo. The plaintifV, as the learned 
Suhorilinat-o fudge found, abstained from 
goitig t.i the witness-box. The learned 
•fudge was, rhercforo, of opinion that the 
phir.tiii has not sliowu that lie was not 
aware of the proceedings for the purpose 
of enhancing the rent. Obviously, it was 
the duty of the plaintiff to satisfy the 
Court that ha did not know of those pro¬ 
ceedings to enhance t'le rent. If he knew 
and bought the property with his eyes 
open, there is no reason why the certifi¬ 
cate should be modified. In addition to 
this, not onh'(lid be abstain from going 
to the witness-box hut he put forward a 
witness whom the learned -Tudge con- 
sidere I to bo an unviuthful witness. So 
far as I can gather, the learned .Judge 
was of opinion that the plainuff had 
failed to establish that he did not know 
about these proceedings, and the natural 
inference is that the -fudge came to the 
conclusion that ho knew all about them 
and that tlie present suit was merely a 
way to try to get hold of this large piece 
(of property at an inadequate rent, 
i As far as I can see, if the plaintiff had 
jestablished the story that he wished us 
jfco believe, the plaintiff's right would ho 
|to have the whole thing sot aside. He 
cannot hold the property of the ward 
sold by the Court of Wards at a rent of 
Rs. 04 when the state of facts shows 
‘that, on a proper measurement of the 
laud that is in the possession of the ten¬ 
ants, he has got to pay a rent of Rs. 270. 
The learned Government Pleader on be- 
half of the defendant-respondent stated 
that ho was quite willing, if the plaintiff 
so wished to return him the sum of 
Rs. .170 that he had paid for the tenure 
at the auctiou .-ale and that the plaintiff 
would then receive back his money and 
the Court of Wards would hold on behalf 
of the ward this howla or tenure. No 
case has been made for modifying the 
certificate and permitting the plaintiff to 
hold this large piece of land at this rent 
of Rs. 64 which was payable in respect of 
the land originally enjoyed by the tenant. 
The plaintiff wants to have the certificate 
set aside and is not in a position to accept 
the offer of the learned Government 
Pleader. The learned Subordinate Tudge 


has found that he knew about these pro¬ 
ceedings all along and he cannot have the 
certificate set aside or modified in too 
way he wishes. The appeal, therefore, 
fails and is dismissed with costs. 
v.B./R.K. Appeal dismissed. 
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Pletcher and Shamsdl Huda. .JJ. 

Kalamua Khadiin —Plaintiff—Appel¬ 
lant. 

V. 

Amir All Khalifa and another —De¬ 
fendant and Plaintiff—Respondents. 

Appeal No, 1101 of 1916, Decided on 
23rd March 1918 from appellate decree 
of Sub.-Judge, Assam, D/. lOth February 
1916. 

Landlord and Tenant — Ejectment—Suit 
for—Notice sent through registered post— 
Endorsement by addressee refusing to ac* 
cept it—Although evidence as to service of 
notice not legally sufficient, plaintiff should 
be given opportunity to prove actual service 
of notice. 

A notice to quit was sent through registered 
post. The posting was duly proved and the 
registoiX'd envelope was produced in Uourt 
withitu endorsement purporting to have been 
made by the postal peon stating that the ad* 
dressce refused to accept tbe letter. 

Htld: that though the evidence adduced as to 
the service of tbo notice was not legally sufii* 
cicQt, the plainti^'s suit for ejectment on notice 
to quit should not have been dismis.^ed on tbe 
ground that the service of notice was not proved, 
but that the plaintiff should have been given 
an opportunity to prove the actual service of 
notice on tbe defendant. [P 217 C 2] 

Babu. Prakas Chandra Majumdar— 
for Appellant. 

Maulvi Nur-ud-din Ahmad —for Res- 
popdenta. 

FACTS will appear from the follow¬ 
ing judgment of the lower appellate 
Court. ‘Thi^ appeal arises out of a suit 
for ejectment. The lower Court has 
passed a decree, It is assailed on several 
grounds. The first ground is that the 
service of notice to quit was not properly 
proved, it was proved by the produc¬ 
tion of the registered cover containing a 
notice to quit, with an endorsement on 
it of the postal peon that the addressee 
refused to receive it. It is argued that 
the mere production of this cover with¬ 
out calling the-peon is not sufficient evi¬ 
dence of service as laid down in the High 
Court (decision reported as Gohinda 
Chandra Saha v. Dwarka Nath Patita 
(1). It is, however, contended for_t^ 
1. (I9l5r26'lO 962. 
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respondent, that this decision of the 
Calcutta High Court carue out in the 
Weekly Notes of 15th March 1915 while 
the case under appeal had been decided 
OD 15th Februaiy 1915 and the pro- 
oedure then followed in serving notice 
was in accordance with the law laid 
down in the previous decision of the 
same High Court referred to in the judg¬ 
ment of the lower Court [Jogendro 
Chunder Ghose v. Dwarka Nath Karmo- 
kar (ii)J and that the case should under 
the oireuinstances be sent on remand in 
order to give the plaintiff an oppor- 
tunity to prove the service of notice in 
accordance with the law as laid down in 
the more recent decision of tlie High 
Court. 

Neither party could cite before me 
any decision of the High Court as to 
what course should be followed in a case 
like this. I am inclined to think that 
the subseejuant decision is a legal ad¬ 
judication that the prior one was not law 
at the time it was made and that it was 
a mere mistake upon which the plaintiffs 
acted at their period. I find, however, 
that the case of Jogendro Chunder Ghose 
V. Dwarka Nath Karmokar (2) does not 
lay down the broad proposition that the 
mere production of a registered cover 
containing a notice with an eudorseraont 
on It that the addressee refuse to rpceive 
it is sufficient service of notic?, without 
proving the truth of the endorsement in 
any way. Then there is the evidence of 
defendant in this case that no registered 
cover was tendered to him, Under the 
circumstances I think that the plaintiff’s 
suit must bail. It jg not necessary to 
consider the other grounds of appieal. 
The appeal is accordingly decreed with 
costs and the plaintiff’s suit will stand 
dismissed with coats.” 

Judgment. —This appeal must be al- 
lowed. The learned Subordinate .Tudgo 
disagreeing with the Munsif has found 
that the plaintiff has failed to prove 
service of notice which was sent through 
registered post. The proof of the post- 
ing was duly given. The registered 
envelope was produced in Court with an 
endorsement said to have been made 
by the postal peon, staing that the ad- 
dressee refused to accept the letter. On 
that, the learned Judge pnporting to act 
on a decision of this Court came to the 
oono losion that the service of the notice 

'a. (1888)18 0»1 681. 


was not duly proved. Even assuming 
that tho decision on which the loavned 
Judge has relied says that, it is (|uito 
clear that on a point like this, when the 
appellant has got an earlier decision of 
tliis Court in his favour which has beem 
acted on on more than one occasion, he, 
ought to have an opportunity of provingj 
the servico of the notice by producing 
other evidence. Tho case must go hack 
to tlie Court of iirst instance to I'o re¬ 
heard as regards tho actual servierj of 
the notice on tlie defendant. Co.<r \\ill 
abide tho result of the rehearing by the 
Cnurt of first instance. 

V.B /R.K. Case remanded. 
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Teunon and Shamsul Huda, JJ, 

Radhanath Kaibarta — Accused — 
Petitioner. 

v. 

Emperot —Opposite Party. 

Ciiminal Revn No. 709 of 1917, De¬ 
cided on 6th July 1917, against the order 
of the Dy. Magistrate Mymensingh, D/- 
14tb March 1917. 

Private Fisheries Act (2 of 1889), S. 3,— 
Conviction under—Bona fidcs of accused 
must be investigated—Rubkar of Commis' 
sioner showing possession—Copy of, is ad¬ 
missible in evidence, 

Thw accused, a fisheemau, iicliug under tbs 
authority and at tbo instigation of certaia 
^amindacs and their ijaradar, fished in a river 
wbiob was claimed by tbe zamindarH as brlcng- 
ing tu tlieirestate. On tbe complaiot of the 
ijaradar under Covernm'.nt claiminf' that tho 
river appertained to a GoveroTTienL kha? niahal 
the oectised was convicted underS. 3. 

Held: (1) that tli.To could not be auv convic¬ 
tion unless b:'Da fide.^ of accuiic'l had been pro¬ 
perly invcftigaU’d and the (ji’c-filicn ni ti.e i oi^ses- 
sioD of tlie fishery had been enquired iuto; 
(2) that the Magistrate was vvreug in holding 
that a rubakari issued by tbe Court of ibc Com¬ 
missioner, showing that tho fishery was not in¬ 
cluded within tbo Government khae mabal, 
VM-s inadmissible in evidt-n^e on theground that 
only a certified copy and net tbo original order 
was produced; (3) that there should not be a 
retrial of tbo accu.sed in view of the fact that 
ho was merely a fisherman acting under tbe 
authority and at tbe instigation of the zemin¬ 
dars and their ijaradar against whom no pro¬ 
ceedings had been taken either by tbe cornplain- 
ant or by the Crown. [I’ 218 C 2) 

Dasarathi Sanyal and Bimal Chandra 
Das Gupta —for Petitioner. 

Camel —for the Crown. 

Judgment. —This rule is directed 
against tbe oonviotion of the petitioner 
under S. 3 of the Private Fisheries Aot 
2 of 1889. It has been found and it 
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•lallii;. l>ut 
the case was 


I he '.-isontial question io 
■aiiftiior tiiis river -Talfliar 


appyrtii-ic i to a certain khas niahal 
spolc-.n af as i>:inih:'.la or whether it- “.p- 
pei!•']<.C-! t-o th^a-lioiuinnn’ouza belong, 
in^: cr.rfain Chowtlhurios of Slierpur, 

in oiPer wor.ls, the question really was 
whore iliouUl tiie boun-lary line i)eu\v*:en 
fchejo two prcporfies ho drawtt. We are 
of opinion that too question of the true 

tho first idaco, on^l in Iho 
second place tha question of the l)oiu 
fides'of this petitioner wlio, ir- appears, 
was acting under certain iiaradars who 
had ct-qaiued i lease froni tlieChowd- 
hurios of -herpur, have not been pro¬ 
perly invustigated. (n the first place the 
Daputy Magistrate says that the parcha, 
which has been produced, proves con. 
clusively that tlio river Jaldiar apper¬ 
tains to the klia? inahal. We are informed 


that this parcha is an extract from or 
part of a Record of Rights prepared 
under the provisions of Oh. 10, Ben. 
Ten. Act. In that case it would seem 
that it at most raises a presumption in 
favour of the complainant who is an 
ijaradar under the Government. But the 
presumption thus raised may be rehutted. 
Now, in order to rebut that presumption 
the petitioner and those who were sup. 
porting him in this trial produced a cer. 
tified or attested copy of a ruhakari 
issued by the Court of the Commissioner 
of Dacca on 20th April 1854. From this 
it would seem that this question aatothe 
boundary between the Gove'-nmenb khas 
mahal and the petitioner's Taluk Pagla 
was adjudicated in 1864 and in preceding 
years. It further appears from the same 
rubakari that by an order of a Deputy 
Collector the jola was released or re¬ 
moved from tha possession of the khas 
mahal authorities and that this order 
having been set aside by the Collector of 
the day, the Collector’s order again was 
reversed by the Commissioner and as it 
would seem the order of the Deputy 
Collector restored. 

It is not for us here to sav without 
further enquiry what exact value is to be 
attributed to this rubakari. But it is 
quite clear that the Magistrate’s order, 
bolding that this document is inadmis- 
Bible in evidence on the ground that only 
a certified copy and not the original 


order was produced Is wrong. It may 
bo that if this order is to be taken as one 
definitely fixing the boundary between 
the two maiials and if on evidence it can 
be shown that the Jaldiar roterrsd to in 
that rubakari is idouticil with tha Jal¬ 
diar now in qunstion, and if no proceed¬ 
ings have been taken on the part of tho 
revenue authorities to have the order of 
the Commissioner rectified and the 
Jaldiar again included within the khas 
mahal, it ma y he that it will be extremely 
difficult Co say that the petitioner in the 
present case was not acting in good faith. 
Obviously these arequestions that should 
have been investigp-ted and possession 
since the date of the Commissioner’s 
rubakari should also have been enquired 
into. In this view it is clear that there 
has been no satisfactory trial of the 
questions at issue in this case, and we 
must cons'.quentb set aside the convic¬ 
tion and sentence. The only remaining 
question is whether there should be a 
retrial of this petitioner. Now, it is 
clear, or at least from tbe papers put 
before us it appears to be clear, that this 
petitioner who is merely a fisherman is 
acting under the authority and at the 
instigation of the Zamindars of Sherpur 
and their ijaradars. So long then as the 
Crown or the present complainant does 
not feel himself in a position to take 
proceedings againstithese persons, we do 
not think that it is advisable to direct 
a further prosecution of the present 
petitioner. 

We, therefore, make, this rule absolute 
and set aside tho conviction and the 
sentence imposed upon the petitioner. 

The fine, if paid, will bo refunded. 

V.13./R.K. Rule made absolute. 
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Chattebjea and Smither, JJ. . 

Madhu Sudan Mnllick and others’^ 
PlaintilTs—Appellants. 

V. 

Jamiruddin Sheik — Defendant 
Respondent. 

Appeal No. -8033 of 1915, Decided on 
26th April 1917, from appellate decree 
of Sub. Judge, Rajshabi, D/- 30-8 1916. 

(a) Bengal Tenancy Act (8 of 1885), S. 50» 
Cl. (2)—Change in area of holding doe# no 
bar presumption under Cl. 2 — When <n* 
hancement of rent can be granted stated. 

The presumption under S. 60 (’J), Ben. Ten. 
Act may arise even though there has been so 
alteration in the area of the holding. [P 219 Cl J 
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Madiiu Suuan 

Where there has beeu ah iucrea^je in tb.’area 
of the holdiu)^, but it U fouaci from the find* 
lord’s papers that the toaaut Um held the bold- 
iDg at the same rate for t^enoy years immedi¬ 
ately preceding the landlord's suit for ouhaoco- 
ment of rent, tho rent cannot be increased 
except for the excess area unle^s the presumption 
arising under S. 50 (‘21 is robuteJ. [P 2l'J 0 2) 

(b) Bengal Tenancy Act (8 of 1885), 
S. 50 (2) — When landlord’s papers show 
same rents for twenty years tenant need 
not produce rent receipts to avail of pre¬ 
sumption. a 

If tlie plaintiff-landlord’s own papers prove 
that the tenant-defendant was holding the land 
at the same rent for more than twenty years 
before the institution of the suit fjr enhance¬ 
ment of rent, it is not necessray for the tenant 
to produce his rent receipts to prove the same 
in order to avail himself of the presumption 
under S. 50(2), Ben. Ten. Act. 

Hemendra Nath Sen — for Appellants. 
Eemendra Kumar Sen for Atulya Cha- 
ran Bose —for Respondent. 

Judgment. —This appeal arises out 
of a suit for enhancement of rent of a 
holding under S. 30, Ben. Ten. Act and 
and also for additional rent on account 
of additional area in the holding. The 
defendant had holding of 8 bighas and 
5 cottas at a rent of Rs. 6-10-16 gandas. 
It has however been found that he is in 
possession of 2 bighas odd in excess of the 
area which he had been holding before. 
The Court of Appeal below gave a decree 
for additional rent for the excess area 
at the prevailing rate of rent, but refused 
to allow anyenhancement with respect to 
the land included in the original holding, 
namely, 8 bighas 5 cottas on the ground 
that the defendant had held at the same 
rent for a period of twenty years before 
the institution of the suit, and that 
therefore the rent could not be enhanced. 
The plaintiffs have appe^.le<l to this 
Court and it is contended before us that 
as there has been an alteration in the 
area of the holding held by the defen¬ 
dant the presumption under S. 50, Ben. 
Ten. Act, does not arise and tho plaintiffs 
are entitled to an increase of rent for all 
the lands held by the defendant. But 
that section lays down that 

' whdre a tonure*holder or a raijat aod bid 
predeoBsaor^in^loteredt have held at a rent or 
rate o( rent which bad not been ohaaged from 
the time of the permanent settlement the rent 
or rate of rent shall not be liable to increase 
except on the ground of an alteration in the 
area of the tenore'or bolding. 

So that it is only an account of the 
ezoesB area of the holding that the rent 
oau be increased, and the section lays 
down that except that, there shall be no 
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inoreaso iu thereat in such cases, li. is uexb 
oonteu'idd that tho ioai ncd Sahordinate 
•fudge wasm error in holding ’.hat there 
was any presumption under S. .hO, Bon. 
Ten. .\et, wheu defendant has not proved 
rent receipts showing payment of rent 
at a uoiforni rate for twenty years l)efoi '0 
tho institution of tho suit. The learned 
bubordinale -ludgo has however found: 

" It is .idraittfd ihnl- tbo old liolJiu.; of Rs, G 
odd has bseo iu defoudant’s at vbe 

same rate at least from uji i. ■> i:ii7, Thoir 
cbittas ari'l the .^.dmissioii ia -bo l .-"inciue 
to prove the uois. ” 

Then he goes on to refer tj tii > fact 
that the pUintitl's did not produce tlieir 
collection papers and counter foils whicii 
were called for from them, In the lirst 
place it seems from tlie words (.jiiore l 
above that there was an admission by 
the pleader for the plaintiffs that the 
defendant held at the same rent frona 
1290 to 1317 However that may be, 
there are certain chittas produced by 
the plaintiffs and the learned Subordi¬ 
nate Judge relies upon tho chittas 
in support of that fact, It is contended 
by the learned vakil for the appellant 
that the chittas cannot prove payment 
of rent and it was absolutely neceasary 
for the tenant to prove actual payment 
of rent and to produce his dakhilas in 
order to avail himself of the presump, 
tion under S. 50. Ben. Ten. Act. But 
all that was to be proved under the] 
sections was that the tenant liad held at 
a rent or rate of rent which had not been 
changed during twenty years immediately' 
preceding the institution of the suit.( 
Ordinarily in order to prove that the 
rent had not been varied far twenty 
years previous to institution of tlie suit 
the raivat can give what is the best 
proof of non-variation, vis., that they had 
paid uniformly for the twenty years 
preceding the suit, and the best evidence 
of payment being tho rent receipts, they 
are ordinarily filed to support the pay¬ 
ment. If however the zamindar's own 
papers prove that the tenant held the 
land at the same rent or rate of rent for 
twenty years it is not necessary for the 
tenant to produce his rent receipts. 

The chittas produced in this case, at 
any rate some of them, are not merely 
record of measurement of land but they 
record the rent and the rate of rent at 
which the tenant held the land. If tbe| 
chittasprovetbat the defendant bad been 
holding the land at the sam e rent, 
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na.uely, Ks. ()-10-lG gandas for twenty 
> 0 iir 6 beioro the institution of the suit, 
tlie liofeuddut nesi.l not produce iiis rent 
receipts. The learned Subordinate Judge 
lias found tiiat the cliittas proved the 
fact tliat tlic dofendant had been holding 
at the same rent at least from 1290 to 
1-31T. ft lias not been shown to us that 
this linding is incorrect, or is cot sup¬ 
ported by the chittas upon which it is 
based. That being so the appeal must 
fail and is dismissed with costs. 

v.h.^R.K. Appeal dismissed. 

A. I. R. 1918 Calcutta 220 (1) 
Fletcher and Richardson, JJ. 

—Defendant—Appellant. 

V. 

Alin addin Majumdar —Plaintiff — Hes- 
pondciit. 

Appeal No. 1272 of 1915, Decided on 
25bh .lau'iiiry 19J7, from appellate decree 
of Diet. Judge, Tipperah, 1)1- lOth Decem¬ 
ber 1914. 

fa) Landlord and Tenant—Ejeclment—Suit 
for—Lessee cannot deny sole right of land¬ 
lord—Evidence Act (1872), S. 116. 

Ill a suit for ejectment on tb? expirv of a lease, 
it is iic.t open to a lessee, wlio was inducted on 
tbe land by the plaintiff and bas been bolding 
uuder a lease granted by him, to say that tbe 
latter is not tbo side lauiiiord. fP 220 C 2j 

(b) Bengal Tenancy Act (1885), S. 22— 
Raiyati interest in holding bought by land¬ 
lord— Holding undcr-let to defendant before 
passing of Act—Defendant held to be under- 
raiyat liable to ejectment after expiry of 
tease. 

PlaintiO, n oislurer laudlcrd, houe-fat up tbe 
taiyati interest in a bolding and under-let the 
bolding by registered lease to tbo defendant be¬ 
fore tbo passing of tbe Bengal Tenancy Amend- 
meat .\ct: 

Held : that the defendant wa; an under-raiyat 
and wa: liable to fijf'Ctmeut att®r the expirv of 
tbs lea«e : 32 Gal. SSd, Foil. [P 220 G 2] 

Upendra Kumar lioy —for Appellant. 

Bam Dayal Das — lov Kesj-ouJents. 

Fletcher, o'.—This is an appeal from a 
decision of tho learned Additional Dis¬ 
trict Judge of Tipperah, dated 10th 
December 1914, reversing tlie decision of 
the Mnnsif of Comillah. The suit was 
brought by the plaintitY for ejectment of 
the defendant, tho plaintifi' claiming that 
he was a raiyat and the defendant was 
an under-raiyat who held the property 
on a lease for seven years, the term of 
which had expired. The learned Judge 
of the lower appellate Court in revers¬ 
ing tbe judgment of :tbe Munsif found 
that the defendant was a raiyat and that 
his term had expired, and that, therefore, 


he was liable to ejectment. The points 
raised in this appeal are two. First o^ 
all it is said that the plaintiff is not 
a raiyat hue that he has got the interest 
of a permanent tenure-holder. It appears 
from the facts found that the plaintiff 
along with others owns the tenure. The 
plaintiff himself bought up the raiyati 
interest in this bolding. He then under¬ 
let it by this registered lease to tbe 
defendant for seven /ears. It is said 
that, under S. 22, Ben. Ten. Act. the 
plaintiff cannot be a raiyat in these cir¬ 
cumstances. This case is covered by the 
law before it was amended by Act 1 of 
1908, of the Eastern Bengal and Assam 
Council. Under the Full Bench decision 
of this Court in the case of Bam Mohan 
Pal V. Sheikh Kachu{l))t is clear that 
the position of the defendant was that of 
an under.raiyat. 

The second point raised was that the 
plaintiff was not the sole landlord. The 
learned Judge in the Court oi Appeal 
below held that, having regard to the' 
fact that the lease in favour o; the de(en-j 
dant bad been executed by the plaintiff 
alone and that the defendant had been 
inducted on the land by tbe plaintiff, it! 
was not open to the defendant, having, 
regard to the previsions of S. 116 , Evi 
dence Act, to say that tbe plaintiff was 
not in fujt the landlord of the defendant. 
With that view, I agree. The present 
appeal, therefore, fails and must be dis¬ 
missed with costs. 

Richardson, J, —I agree. 

v il/iUv. Aiipeal dismissed 

l. (19001 82'Cal 8ci6~ 
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WOODROFFE AND MOOKEBJEE, JU 
Bajani Kanta Sarkar — riaintiff"^ 
Appellant. 


V 


Midnapur Zamindari Co. Ltd. aod 
nother —Defendants—Respondents. 
Letters Patent Appeal No. 4 of 
ecided on 20th February 1917, against 
jcree of Chapman, J., D/- 7th December 

)14. in A. F. A. D. No. 1887 of 1911. 

Civil P. C. (1882), S 310-A— Acceptance 
• depoBil—Effect of—Trensferee **5.“ 
»ncy holding depositing money to »et , 

le in execution of rent decree—Landlor 
king money without diiptfting—I'*’*” jf^*j 
tenant—Evidence Act, S. Il5—Lender 
id Tenant. , . _ 

A landlord wbo takes tbe money deposit*® ^ 

transferee of an ocoupancy bold ing o® 
10-A, CivillP. 0., 1882, to set aside its sale »» 
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execufciou o! a decree for rent obtained by the 
landlord against the old tenant withoutdisput* 
ing the right of such transferee to make the 
deposit, cannot afterwards refuse to recognise 
him as a tenant of the holding. The acceptance 
of the deposit operates as a recognition of the 
transferee as a tenant. [P 221 C 1] 

Satcoxuripati Hoy —for Appellant. 

U. N. Sen Gupta S. N. Ghosal and 
Probodh Kumar i)as—for Respondents. 

Woodroffee, J.—The plaintiff is ^ 
pnrohaser of a holding from a tenant of 
the Midnapur Zamindari Corap<!ny. This 
Company refused to register the plain, 
tiff, as he was unwilling to pay an en¬ 
hanced jama and selami which were de¬ 
manded. On three occasions suits for 
rent were brought by the Company 
against the original tenant and the pro- 
perby was sold. The plaintiff' then ap¬ 
plied under S. 310. A, Civil P. C. and 
deposited the rent sued for. No object¬ 
ion was taken by the Company, vcho 
took the money which the plaintiff had 
deposited in Court. Now, having done 
this the question is this, can the Midna- 
pur Zamindari Company say that the 
plaintiff has no title when they have 
taken the money which was deposited 
under the provisions of S. 310.A? It 
seems bo me clear that they cannot do 
so. S. 310-A, applies bo applications 
by per one whose immovable property 
has been sold under the provisions of 
the chapter in which it appears. It was 
open bo bite Midnapur Zamindari Com¬ 
pany to dispute the plaintiff’s right to 
apply under that section and to point 
out, as they now contend, that he was 
not a person whose immovable property 
had been sold, because he had nob ac- 
quired any right to the property by his 
purchase, as against them; they did not, 
however, do so. The learned Subordinate 
Judge says; 

I "As the Court is bouDdfaudec the section to set 
aside the eale if it accepts tbo deposit, tbo decree- 
holder cannot question under the section the 
right of the plaintiff to deposit the money.” 

The observation, however, will only 
apply on the assumption that the plain¬ 
tiff was a person who was entitled to 
make an application under 8. 3iO.A. 
The Company did not object to the 
applicability of that section, and has, 
therefore, in my opinion, recognised the 
plaintiff. The learned Munsif sets out 
Id his judgment the reason why this is 
BO. I am of opinion, therefore, that the 
judgment and decree appealed from 
•honld be reversed, and the deoree of the 
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Munsif should be resborod with costs 
in all Courts. 

Mookerjee, J.— 1 agree. 

V. 15./ B. K. A ppea I a! I owed . 

A. I. R. 1918 Calcutta 22! 

RLETCHEB and ShAMSUL llUDA, JJ. 

Jagan Nath Manvuri .and ntken — 
Plaintiffs —/Viipolliiiits. 

V. 

Ead Indian Raihcaij Compauy - De¬ 
fendants— Uespondent-;. 

Appeil No. 13j4 of 1910, Deo ded on 
19th April 19li>,fi'oni ui pilii.ti' deoeo 
of Dist. Judge, Bur iwan, D/. Ibtii March 
1910. 

Railways Act(1830), S. 54 — Railway Com¬ 
pany is not bound to re-weigh goods and give 
certificate of shortage—Refusal by consignee 
to lake delivery—Damage to goods on refusal 
falls on him 

A Railway Company ia not under liability to 
re-weigb the grods and give a certificate of abort- 
age on the demand of the consignee. If the con- 
aignee refuses to take delivery on the Company 
declining to re-weigh the goods and give a cer¬ 
tificate of sliortagc, the goods remain at bis risk 
80 that any deterioration or damize caused to 
the goods after the date of his refusal to take 
delivery falls on him. [ P 222 C 1] 

Surendra Nath Ghosal — for Appel¬ 
lants. 

Langford James and Ambica Pado 
Choxvdhunj —for Respondents. 

Fletcher, J.— This is an appeal by the 
plaintiff against the decision of the learn- 
ed District Judge of Burdwan, dated 18th 
March 1916, reversing the decision of 
the learned Subordinate Judge of the 
same place. The plaintiff sued to recover 
damages for breach by the defendant 
Railway Company of a contract to carry 
and deliver to him certain bags of grain. 
The goods were admittedly consigned bo 
the Company and they arrived at the 
destination and apparently five bags were 
found in a stack in a torn condition. 
Thereupon, the plaintiff set up the case 
that he was entitled to have the goods 
re-weighed and to receive a certificate of 
shortage, and apparently he set up the 
case that he was entitled to have the 
goods re-weighed on his scales and not on 
the weighbridge of the defendant Com- 
pany. The defendant Company through 
their servants refused to assent to the 
demands of the plaintiff. Thereupon, 
the plaintiff refused to take delivery and 
the goods were left in the custody of the 
Railway Company. After sometime, hav¬ 
ing served proper notices, the Railway 
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im 


Goiu: i!.' ■'■'l-.'i rhe li\ auctiou and 

(itniucted their charges paid the 
halat)cc into Court to the credit of the 


plaiiiLiii. The tirsl poiut that the plain- 
til! nius^ esfcal'ii&h in a c;ise like this is 
that Hie Kailway Ccrr,])aay committed a 


breach oi tiieir contract by refusing to 
have the goods re-weighed and to give a 


certiticato of shortage in the manner de¬ 
manded by tiie plaintiff. No authority 
has been given to us by the plaintiff 
showing that the Railway Company were 
under a liability to re-weigh the goods or 
to give a certificate of shortage. On the 
other hand, two cases have been cited to 


us that are exactly in point, namely, the 
case of Janki Das v. Bengal Nagpur 
Railway Co. (1) and the case of Ram- 


jash Agarwala v. Indian General Navi, 
gallon and Railivay Co. Ltd. (2), a very 
recent decision of Chatterjee and New- 


bould, .ij. Both these cases decide that 
the Railway Company is not under a lia¬ 
bility to re-weigh the goods or to give a 
certiffcate of shortage. If that is so, then, 
when the plaintiff’ refused to take deli- 
very except these conditions were com¬ 
plied with, he was in default and both 
under the terras of the contract and un- 
der the ternis of the general law, the 
plaintiff being in default, the goods 
were at his risk and any deterioration 
or damage suffered to the goods after that 
date fell on the plaintiff'. 

That being so, it is quite clear that the 
plaintiff cannot sue to recover damages 
for that loss. The case, to my mind, is 
clearly covered by authority. It has been 
suggested by the Railway Company in 
their cross-appeal that the evidence does 
not support a partial award of damages 
that has been made by the learned Judge 
and that the only amount that the plain- 
tiff' can recover on the facts established 
in this case is the actual amount for 
which the goods were sold less the Com. 
pany's charges for warehousing, and costs 
of sale and other similar matters. The 
Railway Company, however, at our sug¬ 
gestion, have not pressed their cross-ap¬ 
peal and we, therefore, need not consider 
whether the award made by the learned 
District Judge can or ought to be redu¬ 
ced. The plaintiff, in my opinion having 
regard to the decisions of this Court, has 
not been able to establish that the rail. 


way administration is liable for any 


1. (1912) 13 I C 509. 

2. (1917)41 10 387. 


larger amount than tliat aw.^rded by th® 
lower appellate Court. The present ap¬ 
peal, therefore, fails and must be dis-- 
missod. The cross-appeal is also dismiss¬ 
ed. We make no order as bo costseither 
in the appeal or in the cross-appeal. 
Shamsul Huda, J—I agree. 
v.b./b.k. Appeal dismissed^ 
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Fletcher and Newbould, JJ. 

Harinath Baiterjee —Plaintiff—Appel¬ 
lant. 

V. 

Pramatlianath Dey Clioiodhury and 
oi/jcrs—Defendants—Respondents. 

Appeal No. 1230 of 1916, Decided on 
23rd July 1917, from appellate decree of 
Addl. District Judge, Jessore, D/- 30th 
March 1916. 

(a) Registration Act (16 of 1908), S. 49— 
Agreement to grant lease unregistered — 
Effect—It is not wholly inadmissible— Per¬ 
sonal liabilities can be fitted on its basis. 

Although an unregistered agreement for the 
permaneot demise of a land cannot be used io 
evidence for the purpose of affecting the land it 
is not inadmissible in evidence for any purpose 
whatsoever. It can be looked at for adjusting 
the personal liabilities of the parties in a suit for 
its specific performance. [P 2230 1] 

(b) Decree—Specific performance—Agree¬ 
ment to lease—Decree does not affect land 
—Decree is personal. 

A decree for specific performance of an ag¬ 
reement for a lease does not affect the land. 
It is an ordinary decree of the Court of equity 
which according to the ordinary rule acts in 
personam and the execution of the decree is not 
by affecting the land but by suitable process 
against the defendant if he is in contempt with 
reference to the decree of the Court. [P223C 1] 

Uohendranaih Roy and Mohini Mohan 
Chatterjee—ioT Appellant. 

Provasii Chander Mitter and Tarkesh- 


war Pal Chowdhury —for Respondents. 

Fletcher, J. —This is au appeal by the 
plaintiff from a decision of the learned 
District Judge of Jessore, dated 30tb 
March 1916, reversing the decision of 
the Subordinate Judge of the same place. 
The suit was brought to specifically en¬ 
force a contract contained in a document 
called a bainapatra. A bainapatra is, as 
I understand from the slight knowledge 
that 1 have of the vernacular, a docu¬ 
ment evidencing a deposit and the depo¬ 


sit that was evidenced in this case was a 
sum of Rs. 785 that was paid for the 
grant of a permanent putni lease. The 
suit has been decided in the Court be¬ 
low on one and only one point and tha 
is this: that the bainapattra is a lease or 
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an agraomeutt for a Isasd within the mean¬ 
ing of the Indian Begietration Act and it 
not having been registered having regard 
to S. 49 of the same Act, the document 
is inadmissible in evidence for any pur¬ 
pose vphatsoever. The view of the learned 
Judge that the document cannot be ad* 
mitted in evidence for any purpose what¬ 
soever seems to me far beyond the deci¬ 
sions of this Court. It cannot be used 
for the purpose of affecting the land that 
is quite clear, and the document, if it is 
the actual demise clearly requires regis¬ 
tration before it can affect the property 
Itself. But there are cases in this Court 
that decided that in a suit for specido 
performance between the parties them¬ 
selves to the contract the contract can 
be looked at for the purpose of adjusting 
their personal liabilities. A decree for 
specidc performance does not affect the 
land. It is an ordinary decree of the 
Court of equity and the ordinary rule is 
that equity acts in personam and the 
execution of the decree is not by affect, 
log the land but by suitable process 
against the defendant if he is in con¬ 
tempt with reference to the decree of 
the Court. 

I do not think we ought to ex- 
press a view in this case whether this 
bainapatra is or is not a lease or agree¬ 
ment for a lease. It seems to me to turn 
considerably on what was done under 
the terms of the document. I must con¬ 
fess that in this case the plaint is drawn 
exceedingly unfavourably to the plaintiff 
and the written statement is equally un. 
favourable to the defendants. I think 
it must have been done per inouriam, 
because my experience of the mofussil 
pleadings is that they are always drawn 
most favourably to the parties for whom 
they are intended and with slight regard 
to the actual facts of the case. In this 
case we ought to have the facts found 
in the first instance. The case turns 
largely on the facts as to whether this 
document is a lease, whether possession 
v?B8 given under it and whether a 
case has arisen for specific performance, 
namely, whether the plaintiff was ready 
to perform his part of the contract and 
the defendants were nnwilling to per¬ 
form theirs. Not a single one of these 
points has been considered in this case. 
All that the learned Judge says is that 
this document is inadmissible for any 
purpose whatsoever and the suit must 


thereforo fail. But on the view he took 
he ordered the defendants to return to 
the plaintiff the deposit money of which 
the only evidence was as far as 1 can 
see this docunieot tliat was held to be 
inadmissible in evidence. The case can¬ 
not be dealt with in that way. [ think 

the case must be seut back to the learned 
Judge of the lower appellate Court to be 
properly and thoroughly determined on 
the facts and the issues arising in the 
case. It is not convenient in this class 
of cases that tho Court should determine 
a case of this nature purely on the ques- 
tion of the admissibility of tho evidence. 
My experience is that where the learned 
Judge does that in a large percentage of 
oases the case has got to be sent back to 
have the facts found. The suit cannot 
be disposed of in this way where ques¬ 
tions of fact are involved without consi¬ 
dering the evidence I think that the 
view of the learned District Judge that 
this case could be decided on a mere 
consideration of the document itself 
without going into any question of evi¬ 
dence is wrong. We ought therefore to 
sot aside the judgment appealed against 
and allow the appeal ami the cross-ob- 
jection and send the case back to the 
lower appellate Court to be thoroughly 
heard on the merits and to have proper 
findings of fact arrived at. Costs of the 
appeal and also of the cross objection 
will abide the result of the re-hearing 
by the learned Judge of the lower appel¬ 
late Court. 

NewbouM, J.—I agree. 

v.B./r.k. Case remanded. 

^ A. I, R. 1918 Calcutta 223 
Fletcher and Newbould, -TJ. 

Sarat Chandra Bose —Defendant—Ap¬ 
pellant. 

V. 

Ehararea 21e$ejula Zamindari Syndi¬ 
cate, Ltd. and of/icrs—Plaintiff and Pro¬ 
forma Defendants—Respondents. 

Appeal No. 1577 of 1915, Decided on 
19th July 1917, from appellate decree of 
Sub-Judge, Khulna, D/- 25th February 
1915. 

« Civil P. C. (1908), S. 11, Expl. 5 and 
O. 41, R. 33—Suit against defendants 3 
and 4 for back rents alleging that they were 
due from them to defendant 1 who had 
assigned them to plaintiff—Alternatively 
plaintiff claiming them from defendant! — 
Suit decreed against defendants 3 and 4 but 
on appeal suit dismissed on finding that rents 
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were paid to defendant 1—No cross objec* 
lion against liability of defendant 1 and so 
liability left undecided —Subsequent suit 
asoinst defendant 1 for same sum is not 
bar-ed. 

Wiirre a suit cl-iiuiin!; rtliefs alternatively 
agiiusi s vci'il il 'f'iid nils i' d-creed against 
SOIOO of iiiem, and za appeal is proferreJ by 
'I ‘’’d'. it d)'^' not bec.'in-' in^uiiib?nt 
Hji .nt'v' pliinii'T-rp-'poDdent to file a cross-ob- 
rtcti:)n tbo other oofendint? in order to 

ciiahlo the Court o! Appeal, if it allots the ap¬ 
peal, t-i s-tUo tbo rights of the respondents irjtsr 
se u'or does the mere emission toinviic the Court 
to'seill-’thos3 rights amongst the respondents 
inter fo sivo rise to' a case of re? judicata under 
8.11. {P 225 011 

Tbo plaintiffs >u''l def ndants Hand 4 for s>mo 
back rent? ou the uH-''oitui'. tbi I’lev'vero due 
and ovine from tlmm to defendant 1. who iiad 
for v.tliiebl3 cmsid-jr.’.tivou \s.sig-i-d them to the 
plaiijiiff.s, and in the ■■nil t‘i(‘\ also nvtd' d5.feii- 
daut 1 a pariv cliimini,' al'eruUiv.dv tint in 
the event oi the reufs tj il b-dna found due from 
defendint 4, def-udaiitl mieblbe ordered 

to I'ay the same. The suit was decreed against 
defendants 3 and 4. but on tbeir appeal, it was 
dismissed a? aguust them on the ground that 
they bad paid tbo sum claimed to defendant!, 
and th-ri* h'ing no cross-acpcalor cross-objection 
the liability of defendant 1 was left undecided. 
In a subsequent suit by the plaintiQs against de¬ 
fendant 1 for the same sum: 

Beld: fl) that tbo suit against defendant 1 
was not barred on the principle of cousttuctivo 
res judicata under Espln. 5. S. 11. for although 
tbo appellito Cmrt bid power under 0.41, K 33, 
to decide tbo liability of defendant I in the for¬ 
mer suit, it bad left it undecided; (2) that limi¬ 
tation for tbo suit did not begin to run until 
after the decisioQ of ibe appeal in the former 
suit as the case was one of fraud which was not 
discovere ! before the final decision of the Court 
of Appfl-il; (11 that tbo facts held to have been 
proved by tbo appellate Court in the former suit 
and it? judgmeoi could not be conclusive against 
defendant 1 , svbo was therefore entitled to have 
the wh'de of the facts alleged in the present suit 
proved and proved properly against him with 
reference to the findings made by the Court of 
Appeal in the former suit. [P 224 C 2; P 225 0 1] 

Dwarkanaih Mitter&ndi Satijcndra?ialh 
Uiiler-lor Appellant, 

Dwarkanath Chukraburty and Nagcn- 
dranath G/iose—Ior Reapondsots. 

Fletcher, J. —This is an appeal by 
defendant 2 against a judgment of the 
learned Subordinate Tudge of Khulna, 
dated 25bh February 1915, aflirming the 
decision of the Additional Munsif of the 
same place. The suit was brought by the 
plaintiff company to recover a sura of 
Rs. 400 and interest against defendant 1, 
who is now represented by defendant 2. 
The plaintiff company is entitled to a 
patni in l-annas share in certain pro¬ 
perty. Before the grant of the putni, 


defendant 1 had obtained an ijara of cer¬ 
tain of the property and as ijardar shs 
let out a part of the property, namely, a 
jalkar, to two people named Chundi 
Charau Roy and Jdiswanath Roy, defen- 
danta 3 and 4 in the present case, who 
held this jalkar at a rent of Rs. 2,625 
per annum. Defendant 1 under an agree¬ 
ment with the plaintiff company, snr- 
rendered the ijira and assigned to the 
company certain rents that were said to 
have been in arrear including, amongst 
othors, a sum of Rs. 400 which is said 
to Invo been the rent in arrear aod ao- 
paid with reference to the jalkar and due 
from Oliundi Charan Hoy and Biswanath 
Roy. The plaintiffs then instituted a 
suit (that was in 1903) against Chundi 
Charan Roy and Biswanath Roy asking 
for rent and, in that suit, they also made 
defendant 1 a party claiming alternative¬ 
ly that, in the event of rent not being due 
from Chundi Charan Roy and Biswanath 
Roy, defendant 1 might beordered to pay 
the same to them which bad been assign¬ 
ed over by her on the surrender of the 
ijara. That case came on for trial. The 
Court of 6rst instance found that Chundi 
Charan Roy and Biswanath Roy had not 
paid the same and the receipt they pro¬ 
duced was not a genuine one. 

Thereupon Chundi Charan Roy and 
Biswanath Roy preferred an appeal to 
this Court. There was no cross-appeal 
or cross.objection Bled on behalf of the 
respondent. On the appeal of Chundi 
Charan and Biswanath,'this Court, after 
stating that the only point for its consi¬ 
deration was whether the appellants bad 
paid this sura, proceeded to allow the 
appeal. Nothing further was said. Al¬ 
though the proceedings were under the 
present Code, the learned Judges did not 
exercise the power that was given to 
tliera by 0. 41, R. 33. Th’t suit having 
ended that way, the plaintiffs instituted 
the present suit to recover from defen¬ 
dant 1—and now also from defendant 3 

who represents her—the sum of Rs- d09 
with interest and damages as already 
stated. The first point is whether thflj 
present suit is barred by res judicata. B* 
seems to me quite clear that it is 
This Court under 0. 41, R. 33 , Civil 

P. 0., hid power either to decide the- 
liability of defendant 1 in the former, 
suit or to leave it undecided. The viewi 
that Dr. Mitter puts forward that when-j 
ever defendant appeals, the duty of tb® 
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plamtiff respondeDi; is bo 6td a oross ob. 
ieotion as against the other defenlant is 
one, 80 far as I knosv, not supporbeil by 
any authority. . I think the plaintilTs 
were clearly entitled to assume that t'lo 
decree of the Court of first instance, 
specially as it was founded on a consider¬ 
ation of the facts, was a good deoreoand 
they were not bound to assume that that 
decree might or would be set aside on 
appeal and that they ought to prefer 
oross-objeobions in order to enable the 
Court, if it allowed the appellants’ap¬ 
peal, to settle the rights of the respon¬ 
dents inter se. nor do I agree that the 
mere omission to invite the Court to set¬ 
tle it gives rise to a oase under S. 11, 
Civil P. 0. 

As a matter of fact, the Court could 
not have settled it unless the plaintiffs 
had filed a cross objection. As 1 have 
said, no case has been shown why the 
plaintiff, who is a respondent to an ap¬ 
peal in a oase like this should not be 
content with the judgment of the Court 
of first instance. The next point is that 
the suit is barred by limitation because 
the alleged payment was made by Chundi 
Cbaran and Biswanath to defendant 1 as 
long ago as August 1908. The case, apart 
from any other question, is clearly a case 
of fraud, if the facts are established; be¬ 
cause the plaintiffs' oase is that, for 
valuable consideration, defendant 1, whan 
she surrendered the ijara, assigned to 
them the back rents that were then due 
and owing and, they being so due and 
owing, the plaintiff company gave lior 
the value of them. Again, the point was 
not decided until the final decision of 
this Court in the former suit, when it 
was held that defendant 1 had in her 
pocket Rs. 400 which represented these 
rents that she assigned to the plaintiffs. 
It is quite clear that a case like this, if 
established by proper evidence, is a oase 
of fraud and time would not begin to run 
tiQtil after the decision of the appeal. 
The third point raised by Dr. Mitter is a 
good point and it has nob been contested. 
The appeal in this Court was adjudicated 
on solely between the plaintiffs and 
Chundi Cbaran and Biswauath. The 
rights and liabilities of present defen¬ 
dant 1 were not adjudicated on in that 
case. The evidence that has been given 
in support of the plaintiffs' oase is this 
judgment of this Court in appeal and the 
iaoba that were held to be proved as bet- 
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ween Cluiodi Charan and Biswanath and 
tl )0 pliinlilTs in that oiso have lieon held 
to 1)0 (iroved as a’linsb defotidanb 1 in 
tliis case, on tlie ground that she was a 
party to thabappeil, alt!iough almittedly 
there was no adjudicition on the rights 
of the present defendant I in that appeal 
at ail. Of course, tint cuinot stanil. 

Tho^e facts are not oonchHive against 
defomlants 1 and 2 in this case. Thera 
Ins l) 0 on no aljuHeation du these facts 
by the Court of apped 'Uid [nesont defen¬ 
dant 2, a) i-ypresonting defouduit 1, is 
entitled to Invo tlio wliole of the facts 
alleged in tliis ciso proveil and proved 
properly against him with reference to 
the findings made by tliis Court in appeal. 
The Court only aljudicatod on the rights 
of Chundi Charan anl Biswanatli. That 
being so, it is the common ground of both 
the learned gentlemen engaged in this 
appeal that the case must go back to the 
primary Court to have a new trial, Both 
sides will he at liberty to adduce fresh 
evidence. Costs will ai)ide the result. 

Newbould, J. —I agree. 

V.B./r.K. Case sent back. 
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Anita Dehi and auoi’tJr—Piaiotiffs— 
Appellants. 

V. 

Moni Mohan Mukerjee and others^ 
Defendants—Respondents. 

Appeal No. 820 of 1915, Decided on 
8bh June 1917, from appellate decree of 
Dist. Judge. 24-Parganas, D/- Gth April 
1915. 

(a) Regiitralion Act(1908), S«. 72 and 73 
—Refusal of Sub-Registrar to register docu¬ 
ment on executant's failure to appear—No 
appeal lies—Procedure is to apply under 

S.73. . 

No appeal lies to the Registrar against the 
refusal of a Sab-Registrar to register a document 
upon the wilful failure of the executant of the 
document to appear before the Sub Registrar, as 
such failure amounts to a denial of execution 
within the meaning of S 72. In such a case 
the only procedure open to the party presenting 
the deed is to apply to the Registrar under 
S, 73 to direct registration. fP 22G C 11 

(b) Registration Act (1908), Ss, 73 and 76 
—Application under S. 73 dismissed for de¬ 
fault can be restored. 

When an application under S 73 has been 
dismissed for default, the Registrar has full 
power to restore the matter aud t) re-bear tbo 
case at any rate before be has finallv dealt 
with the matter under S. 7C. [P 226 0 2] 



Calcutta Ami.a v. Moni Mofian (Fletcher, J.) 


,n]; i With Mittcf, Dicijriidra Kath 
Mul. ijiC. Nan'ii’iya Noth Bose tmO Sri. 
poll (/;, Choir,jhitri '— for Ai'i'ell;\Dt3. 

Dirarko Noth Chahrovorty —for Hes- 
pon.lont*. 

Fletcher. J,—This is an appeal by 
tho phiintiils ii^ainst a decision of the 
learued District Judge of 24-PargaDa9, 
dated hth April 1915, reversing a decision 
of the Subordinate Judge of Alipore. 
The suit was brought by a Hindu widow 
to Fc-t aside a perinanent lease which was 
alleged to have been granted by her. 
Tlie dccument was presented to tiie Sub. 
Registrar for registration on 17th Febru¬ 
ary lOlO, The executant having been 
duly summoned failed to appear. There¬ 
upon the Sub.Registrar held that there 
was a denial of execution by the exe¬ 
cutant and declined to register the deed. 
I'fhc authorities in this Court establish 
jcloarly that a wilful failure to apj) 0 ar 
jtefore a Sub-Registrar amounts to a 
denial of execution within the meaning 
of S. 72, Registration Act. Therefore, no 
appeal lay upon the decision of the Sub. 
Registrar to the Registrar. The only 
procedure open to the party presenting 
Ithe deed was to apply to the Registrar 
:under S. 73, Registration Act to direct 
Registration of the document. That ap¬ 
pears to be the course which should be 
adopted in such a case. It is quite true 
that there is a document, on the record, 
called Tlazira of witnesses” in which 
the heading is Appeal No. 25. We have 
gone through the record and we have 
found that there are other doonments 
w'hich are headed as “applications.” It 
seems, therefore, that perbapsa mukhtiar 
or a pleader headed this list of witnesses 
as an appeal. It cannot he held to be an 
appeal inviting a Court to exercise a 
jurisdiction that it has not got, instead 
of one that it has got. It is quite a novel 
way of stating that a person exercising 
judicial or quasi-judicial jurisdiction 
should assume that the document pre- 
sented to him vvas presented to be acted 
upon under powers that be bad not got 
rather than under powers that ha had. 
However that may be, we must take it 
as an application presented to the Regis¬ 
trar which he could hear and determine, 
and the application which was made 
after the denial of execution was an ap¬ 
plication under S. 73. That application 
under S. 73 was dismissed for default on 
20th September 1910. 


1918 

There was an anpHeation for restoring 
the case. It was not an application for 
review. It was presented to the Regis¬ 
trar who directed on the application the 
case to be restored. It has been objected 
to by Dr. Mitra in this case that the 
Registrar had no power to restore the 
case. This is the only point in the case 
which c.iused us any trouble. Dr. Mitra 
wanted to show, after calling for certain 
records from the lower Court, that the 
Registrar had conclusively exercised his 
jurisdiction in dealing with the case 
under S. 76 by recording his reasons in 
Book No. 2. It is dilficult to urge that 
the Registrar was not competent to res¬ 
tore tho case. Book No, 2 is not given 
in evidence and in its absence we cannot 
assume that tho Registrar, when he 
restored the case, bad ceased to have any 
power to deal with the case after taking 
evidence. The presumption is the other 
way. The presumption is that the 
Registrar had acted in a regular and 
proper manner. Apart from that, there 
is DO evidence that the Registrar when 
be restored the case had hnally dealt 
with the matter under S. 76, and, there¬ 
fore could not proceed to hear tho case 
on the merits We think that on the 
record as it at present stands we must 
take it that the Registrar had full power 
to restore the matter and re-hear the 
case. The fact that the Registrar did 
proceed to restore the case and re-heir 
it gives rise to a presumption that the 
Registrar bad acted in a regular and 
proper manner. 

The other points raised turn on the 
merits. The 6r3t point is that the learned 
District Judge had omitted to find that 
the consideration money of Rs. 100 for 
the grant of the land was paid. It is 
stated that that point was not dealt with 
by the learned District Judge in his 
judgment. That is so in so far as it is 
not stated directly, but the evidence 
shows that Rs. 100 was paid and 've 
oannot read the judgment of the learned 
District Judge without coming to the 
conclusion from the facts placed before 
him that in his view this Es. 100 was 
paid. In that portion of his judgment 
where he compares the terms of the two 
leases, he states that the fact of the 
plaintiff executing a patta subsequenfify 
in favour of another person for a higher 
salami and for higher rent may possibly 
supply the motive for this case. From 
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this we hold that the learned Judge must 
have come to the oouclusion that this 
Rs. 100 had been paid. Otherwise his 
statement would be meaningless. I agree 
with Dr. Mitra that it would have been 
better if the learned Judge bad added a 
statement in his judgment that this 
Rs. 100 had bean paid. It is quite pos- 
sible that the learned Judge having to 
write a lengthy judgment had, by an 
oversight, omitted to add this statement. 
But DO one can suggest that he meant to 
find that Bs. 100 was not paid. 

The nest point raised by Dr. Mitra is 
that as the lady was apardanashin lady, 
it was necessary to prove that she fully 
understood the transaction. The learned 
Judge remarked that it was very difficult 
for defendant 1 to prove that plaintiff 1 
did understand what she was doing and 
that before entering into the transaction 
she had proper independent advice. I 
think, having regard to the express find¬ 
ing of the learned Judge, made about nine 
lines higher up the above sentence, that 
the plaintiff had fully understood the 
transaction, that this statement was only 
an unfortunate way of expressing that 
she fully understood what she was doing. 
I suppose what the learned Judgo meant 
was that the defendant was pressed with 
an up-hill task and notwithstanding that 
he managed to reach the goal, namely, to 
convince the learned Jnige that plain¬ 
tiff 1 had fully understood the transac¬ 
tion. 

Then as to the fiduciary relationship. 
There is no relationship established or 
appearing on the facta • as to necessarily 
give rise to a fiduciary relationship. It 
may be that defendant 1 was a close 
friend of the lady’s husband, but that 
does not mean that he was in a fiduciary 
relationship to the lady. A man might 
have oolleoted rent on behalf of the lady's 
husband and not be in a fiduciary rela- 
tionship to the lady. A ease like this is 
not similar to that of guardian and ward 
or to that-of guru and chela, in which 
the Court holds for various reasons that 
the relationship when established is fidu- 
oiary. No such relationship is establish¬ 
ed in this case. The appeal fails and is 
dismissed with costs. 

Newbould, J.— I agree. 

V.B./r.k. Appeil dismisstd. 
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WOODUOI'FK AND \VALMSLKV, .1-1. 

Pran hri-ilnin J>ns —Decree-lioliiei' - 
Appellant. 

V. 

Proiap Cltaitiira Diihu and olhi-rs - 
Ju Iginent-debtors—Respondent ?>. 

Appeal No. 10(5 of 191”), Decided on 
24th Januiry 1917, from order of fiub- 
Judge, 2nd Court, Midnaiuir. D,'. 7th 
December 1914. 

(a) Civil P. C (1908), O. 41. R. 22-0. 41, 
R. 22 does not permit respondent to take 
entirely new ground. 

Order 41, R, 22. Civil D. C.. onl;. l)orftJit^ ;i 
respondeol to support the* deuree uf tho lowtf 
Court on asiy of the Grounds decided n^^.iiust him 
or to tiko cross-ohjecticD?: it does not outiile him 
to take &u eotirely new ground which wa.s not 
decided against him aod which was not in issuo 
Id tho lower Court. 11’ 228 0 11 

(b) Civil P. C. (19081, O. 21. R. 22-App!i' 
cation for execution—Order to register ap¬ 
plication and issue notice passed—Notice 
duly served—Affidavit of service of notice 
filed in Court—Decree-holder's act of filing 
affidavit held equivalent to take step-in-aid 
—Limitation Act (1908), Art. 182. 

On an applicatioQ for exscutiou an order svus 
made by the Court to register the application 
aod to issue notice under 0, 21, R, 22, Civil 
P. C.. fixing a date for bearing. The uotice was 
duly served and an affidavit of the service of 
notice was sworn to and filed in Court. On the 
date tixod for hearing the application was dis¬ 
missed for default; 

Uehl: that the decroe-holdec'.s act of riling the 
aindavit of service of the notice was equivalent 
to applying to the Court to take a step-in-aid of 
execution, namely, whether on contest or ex 
parte, to order that the decree should bo exe¬ 
cuted. (P 228 C 2] 

Bipin rich iri Ghosc and Jojitish Chan- 
ilrii llazra —for .\ppellanfc. 

Sarada Charaii Maiti —for Respon- 
dents. 

Woodroffe, J.—A prelimiDary objec¬ 
tion which has been taken is to tho effect 
that one of the respondents name! Sarada 
Frosad Dalai is deal and no steps have 
been taken to have his legal representa¬ 
tive, his minor son, brought on the re¬ 
cord. This liowever, under the circum¬ 
stances, is no bar to tlie appeal; and the 
only effect of it is this, that the appeal 
will operate as against the respondents 
other than the respondentsSarala Prosad 
Dilai and his representatives. Tlieo it 
is objected that the i)resent a])pIication 
for execution should,apart fromtheques- 
tion of limitation, bo dismissed on the 
ground that it is not in accordance with 
tho forms required by tbe Civil Procedure 
Code, in that it does not set out the mode 
of assistance which is sought from the 
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Court; ;in'l ir is said that the Court, 
^rivinu liv iiii oversiftlit alinittsd and 
the aiiplication whicti is not in 
form, cannot allow it to he amended into 
a valid anidicition within the nieaiiiuj’ 
t)f the I'rovi.-imis of the Co le. Tliis oh- 
jecti :i, I may point out, is not one wliich 
ha- liven I'ai-el in any [lortion of the pro- 
ceeilint's up to the present time. The 
objeclion wliieh. w.is raised in the lower 
api ellate Court was that the application 
was time harrei. It has l.’sen suqs’ested 
that it is nevertheloss oi)en to the res¬ 
pondent to take this ground. But 0. 41, 
R. 22, Civil P. C.. does nob assist the 
respondent. That only permits the res¬ 
pondent to 3up[)orb the decree on any of 
the grounds decided against him or to 
take ovo.'S ohjeetions. There is no ques¬ 
tion of cross ohjection in this case, and 
the particular ground which is now taken 
iwas nut decided against the respondent, 
nor was it in issue in thelowor Court nor 
made the subject of adjudication at all. 
On these grounds this point fails. 

The main question is that of limitation 
on which the lower Court has dismissed 
the application for execution. It turns 
upon the question as to whether the facts 
bo which r am about to refer amount to 
a step-in-aid of execution of the decree. 
If the facts as recorded or said to have 
taken place on or after 29bh May 1911 
amount to a step.in-aid of execution,then 
it is admitted that the application is not 
barred. On behalf of the respondent it 
is contended that it does not constitute 
such a step. The facts are that on lOth 
May 1911 an order was made by the 
Court to register and to issue notice under 
0. 21, R..22, Civil P. 0., fixing 7th June 
1911 for hearing. It is important to ob¬ 
serve that this notice was directed by the 
Court. On 25th May the notice was 
served. An affidavit of the service of 
notice was sworn to by the decree- 
holder’s nephew on 27bh May 1911 and 
was filed on 29th May 1911. All this 
shows the intention of the decree-holder 
to proceed with the execution of the de¬ 
cree. The service was proved on 7th 
June 1911. That having been done the 
next order which the Court should have 
passed was an order that the service of 
notice having been proved, let the decree 
be executed. No such order appears on 
the record, although it is contended that 
we must assume that the Court liad it in 
its mind, because otherwise it would not 


1918 

have dismissed the case for default. The 
judgment is appealed against on two 
grounds. It is stated that no order having 
been made by the Court that the daoree 
should be executed, the proceedings were 
not brought to a legal termination and 
the present application should be regarded 
as one for revival of the previous appli¬ 
cation which was nob properly dismissed. 
It is next contended that the present 
application for execution, even if it were 
an iodopendeot application, was not bar- 
red by limitation, because the proof of 
service of notice would amouab to a step- 
in aid of the execution of the decree. 
This Ins been contested, and it may be 
admitted that the point is one which is 
open to argument. Bub I am not myself 
disposed in the present case to take a 
narrow view of the facts, and from these 
facts we have it that notice was served 
in pursuance of a previous order of the 
Court; that the service was proved, and 
that may be taken to be an invitation to 
the Court to proceed to the next order 
which should have been made in these 
proceedings, namely, that the decree be 
executed. I am not prepared on these 
facts to say, therefore that the applica- 
tioQ is time-barred. I therefore set aside 
the order of the Court below and decree 
this appeal with costs, the hearing fee 
being assessed at five gold inohurs. 

Walmsley, J.— X agree. In my opi¬ 
nion the decree-holder’s act of filing the 
affidavit on 29bh May 1911 is equivalent 
to applying to the Court bo take a step- 
iu-aid of execution, namely, whether oo 
contest or ex parte, to order that the de¬ 
cree should be executed. 
v.b./r.K. Appeal allowed. 
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Fletcher and Smither. JJ. 

Pran Krishna Das and others —Plain- 
tifl's—Appellants. 

V. 

Satibala Sen and others —Defendants 
—Respondents. 

Appeal No. 1701 of 1916, Decided on 
7th May 1918, from appellate decree of 
Additional Sub-Judge, Chittagong, D/- 
25th April I9l6. 

Executor —He cannot grant permanent 
lease. 

A power to le.'ise by way of ijara conferred by 
a will upon the executor excludes by the very 
nature of it the power to grant a permanent 
lease, [P 229 03] 
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Dwarkanath Ghackerbiitty and Bhagi- 
rathi Chandra Das —for Appellants. 

Nitish Chandra Lahiri —for Kespon- 
dents. 

Fletcher, J,—This is an appeal pre¬ 
ferred by the plaintiffs against the deci¬ 
sion of the learned Subordinate Judge of 
Chittagong, dated the 25th April 191G, 
modifying the decision of the Munsif of 
Patiya. The plaintiffs brought the suit 
to recover possession of a tank with its 
banks. The first Court decreed the suit 
in full. The lower appellate Court de¬ 
creed it with regard to a twelve-anna 
share of the tank with its banks and dis- 
missed it with regard to the remaining 
four-annas share. The plaintiffs have 
preferred the present appeal with regard 
to this four-annas share. There were two 
brothers, Naba and Pranhari. Pranhati 
died having made a will and appointing 
his brother Naba the executor. Having 
recited various terms in the will, he 
authorized the executor in these terms: 

“For all these, it may be necessary to mort¬ 
gage, sell or let in ijara any portion of the pro¬ 
perties and my brother will do it." 

The question is whether that was a 
power to mortgage, sell or let in ijara 
any portion of the properties for any of 
the purposes mentioned in tlie will, or 
whether it was a power to mortgage, sell 
or let in ijara to enable the executor to 
dig a pond for the testator's mother and 
to suitably dedicate th'at pood. I do not 
think there can be any doubt that the 
testator in conferring the power to mort¬ 
gage, sell or let in ijara as mentioned in 
the will was not considering only that 
purpose of digging a pond for the benefit 
of his mother and dedicating that pond. 
I think the power to mortgage, sell or 
lease contained in the will was with refer¬ 
ence to all the purposes mentioned in 
the will. What happened was this: Naba 
leased out bis own share and the share of 
his brother to whose will he was the ex¬ 
ecutor in perpetuity. The question now 
turns on S, 90, Probate and Adminlstra- 
fcioQ Act. Under S. 90, an executor has 
power to dispose, if be thinks fit, of all 
or any of the properties vested in him 
under the terms of 8. 4. Now the power 
of disposal of immovable property so 
vested in the executor is subject to any 
restriction which may be imposed by the 
will appointing him, unless the Court 
granting the Probate by an order in writ¬ 
ing authorises the disposal notwitbsland- 


Calcutta 229 

\ng the restriction. The question is 
whether this clause binding the power 
of the executor to lease by way of ijara 
is a restriction so as to prevent Naha 
from granting a permanent lease. I tliitik 
the power to lease by ijara applies to the 
whole of the property, and that excludes 
by the very nature of it the right !o 
grant a permanent lease. I think the 
conclusion arrived at by tlie learned 
Judge of the lower appellate Court, al¬ 
though I do not agree with the reasons 
given by him, is correct. The present 
appeal, tlierefore, fails and must be dis¬ 
missed with costs. 

Smither, J. —I agree. 

Y.B./n.K. Appeal dismissed, 
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Mookerjee and Beachcropt, JJ. 

Sheodarsan Lai Bajpai and others — 
Petitioners. 

v. 

Joges Chandra Roy —Opposite Party. 

Appln. in Letters Patent Appeal No, 
100 of l9tG, Deoidol on 30th March 
1917, against decree No. 314 of 1914. 

Civil P. C. (1903), S. 144 —Auction-pur- 
chaser of property of which plaintiff ob¬ 
tained possession in execution of decree is 
representative of ptaiotiff for purposes of 
restitution. 

The purchaser at an execution sale of the right, 
tide and interest of the plaintiffs in a property 
of which they were placed in possession in exe¬ 
cution of a decree against their judgment-debtor 
is bound to restore possession by way of restitu¬ 
tion to the judgment-debtor on Ibo reversal of 
that decree by the appellate Court. [P 2S0 C 2] 

For the furpese of transfcreuco cl possession 
from the plaintiffs to the judgment-debtor, such 
execution purchaser during the pendency of the 
judgment-debtor's appeal against the decree ia 
unquestiouably a repiesmtalive of tbo plaintiff. 

[P2S0C Vj 

Biraj Mohan il/ayttmrfar and Probodh 
Kumar Das—ior Potitionera. 

Dhirendra Lai Eastgir —for Opposite 
Party. 

Judgment. —This is an application for 
restitution of property which formed tlie 
subject matter of a litigation between 
Mahammad Rarnjan and others as plain¬ 
tiffs on the one hand and Joges Chandra 
Roy as defendant on the other. The 
plaintiffs were out of possession at the 
date of the institution of the suit. They 
obtained a decree in the Court of first 
instance on Ist March 1912. That de¬ 
cree was executed and they were placed 
in possession. Meanwhile an appeal had 
been preferred by the unsuccessful da- 
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JeiTlant. The ai.j.eal was decrocd by the 
i .lu«]-e on 27th Septemlier 1913 
■i-n I the (lectoo for possession made bv 
t)io trial Court in favour of tlio plaiafcitl's 
'vas thereupon discharfjed. The decree 
of the_])istrict Jud^'e was confirmed bv 
this Court on bth April llKC. and an 
id>poal therefrom under Cl. 15. Letters 
iatont, proved infructuous. fn the in 
terval the present petitioner, bt.eo Dur- 
Jhijpai. had purchased the disputed 
J>i' l'©rty in execution of a mortgage do 
croa obtained against the plaintiff. He 
was placed in possession of the purchased 
property m the Court, and as his judg. 
ment-debtor.s wore in possession by 
Y^taeoftbo execution of the decree in 
this suit, begot actual possession of the 
property On r^'ersa! of theldecree of the 
trial Gout by the District Judge. Jogesh 
Chandra i cy applied ,o be restored to 
possession by way of restitution. This ap- 

picationwYgi^uiloLThepetitionernow 
ontoods tint this order was erroneous 

ml that as he is m no way bound bv the 

■nn snould not have been disturbed. 

In our opinion thero is no foundation for 
iliis contention. 

whether 

tl^ petitioner is or is not bound by the 

udAn? °i ^ Diitrict Judge in the events 
hich have happened and which need 
not be set out in detail for the present 

!nhi'f probably form the 

■P ijtct ot iQvestig-Uion in a separate suit 

;-fc'^eentbo parties. Bub one position 

perfectly obvious. For the purpose of 

transference of possossion from ilie piain- 

f‘iis to t.ie present petitioner, the latter 

,is un,juesbiouably a representative of the 

iPhiintiffs. Indeed, if the plaintiffs had 

,oot recovered possossicn from the defen. 

dant Jogesh Chandra Roy by execution of 

the decree of the Court of first instance 

whicn was ultimately reversed on appeai 

as erroneou?, the petitioner would never 

have been in possession. Consequentlv 

ho cannot possibly maintain the posiUon 

hat notwithstanding tho reversal of he 

ecreeof the trial Court by the District 

8 . he IS entitlol to continue in pos 
session as against fclie successful litigant. 

IfH contentions were to prevail the 

would 1)3 (hat the doctrine of res- 
p^Pvion might cease to be available to 

litisant. as. during the 

P m ency of the litigation, possession 
might be transferred by hig opponent to 


Nemai CriARAN V. Secy, of State 


1918 


a The view wo take ig gup 

ported by the decision in Garurdkuj 
Prasad Singh v. Baiju Mai (1). In that 
case the claim for possession was dia 
missed m the Court of the first instance; 
but vas decreed on appeal to the High 

an appeal 

to Hi^ Majesty m Council, the decree of 

and the 

llainfcitfwas placed in possession. The 
property was then sold in exeoubion of a 
money decree against the plaintiff and 

passed mto the hands of a stranger. The 
successful appellant before the Jadicial 
Committee than applied to be restored to 
possession by way of restitution and the 
question arose whether the purchaser of 
the right, title and interest of the plain j 
tJU during the pendency of the litigation 
not liable to the called upon to give 
up possession precisely in the same 
manner as to the plaintiff himself. The 
question was answered in the affirmative 
and the result was that the purchaser 
was deprived of possession byway of res¬ 
titution in favour of the defendant, who 
obtained a reversal of the decree of the 
High Court before the Judicial Coro- 
roittte. This view is in accord with th 

decision in Gu/^rtnLafv. Madko Ram 

(2J and 13'completely destructive of the 
portion taken up by the petitioner. 

he result is that this application is 
refuser, with costs, one gold mohur. 

^ _ yj-iyp lication refused. 

1. (19CGJ 28 AH :«7. 

2. (1804) ?f. All 447. 
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CnATTERJEA AND EiCHARDSON, JJ. 

Nemai Charan De-PIaintiff-Appei- 
lanb. 


v. 


Secy, of State —Defendant — Kespon. 
dent. 

Appeal No. 1990 of 1915. Decided on 

1-th Juno 1917, from appellate decree of 

Add! Diat. Judge, Chittagong. D/. 10th 
May 1915, 

Demand, Recovery Act 
(1895). s, 10 and 3l-Notice under S.IO. 

under S. 10 mast be 

ellected m strict couformitv with S. 31 of the 

' iP23lCll 

D"--!* R.co.«r,Acl 
,t . V 31—Suit for declaration 

that ,aleis void-Onu, i, on defendant to 
show that notice wa, properly lerved. 

a declaration that a sale held 
Public Damands Recovery Act was 
end void and did not affect the plaintiff’s 
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title to tbe property sold, the onus is on the de¬ 
fendant to show that there was proper service of 
notice under S. 10 of tbe Act as required by law. 

[P 231 C 2l 

Mahendranatli Boy and Khitcesh Chan- 
dra Appellant. 

Ramcharan Mitra—^lor Respondent. 

Judgment. — The plaintiff-appellant 
brought the suit, out of which this ap¬ 
peal arises, for a declaration that the 
sale held on 19bh July 1912 under the 
Public Demands Recovery Act was null 
and void and did not affect the plaintiff s 
title to the lands in suit. The plaintiff 
also prayed for confirmation of possession 
and for other reliefs. This suit has been 
valued at Rs. 998 and the property was 
sold for 3 pies. The sale has been attack¬ 
ed on the ground that do notice under 
S. lO, Bengal Act 1 of 1895. was served. 
The learned District Judge says: 

“It is true that tbe peoa’e report of service of 
the notice under 8. 10, Act 1 of 1595, does not 
show that there was no adult male member of 
the family present on whom he could have served 
the notice as he was bound to do. The person is 
unfortunately dead, so that be could not bo 
questioned on this point. Had it been alleged 
that an adult member of tbe family was there at 
tbe alleged date of service, the witnesses might 
have been questioned on the point or v/itnesses 
might have been examined on the subject, but 
when no such question was raised, I think the 
defendants are entitled to the presumption that 
tbe pa.on did what he was legally bound to do. 
Undoubtedly he went to tbe village and there 
eeems to bo no reason why be should not have 
made a regular service, since it is clear that the 
appellant knew of the sal?.'' 

We think that the learned Judge has 


there must bean abfcempfe ab personal 

service. It then provides thifc: 

“when such juflgment-debtor c.annot bo found, 
the service may be made on an y adult male mem¬ 
ber of his family residing with him." ’ 

The section then goes on to say: 

‘Tf no such adult rails member Cin he foiiuJ, 
the notice may bi served by fixing a co JV ou tb'i 
outer door of the bonce in which the judgment- 
debtor orJinarilv d veils or carries on business, or 
hv fixing a copy thereof in some conspicuous placs 
in the office of the Corlifioalo Officer issuing the 
same Audals> in some conspicnous part of the 
Und.ifauy, a'toctoi by tbo se-vioe of the notice " 

As pointe! out in Joyemihir Sahu v. 

Debi Prasad (2): , .. . 

“tbe service therefore in this manner, that is, by 
fixing the notice on the outer dcor of the judg¬ 
ment-debtor’s house is not oufficieut compliance 
with tbe law unless it is shown that an attempt 
was made to effect service on the adult male mem¬ 
bers of the family of tbe judgment-debtor." 

The onus therefore was clearly upon 
the defendant to show that there was 
proper service of the notice, as required 
by law. The peon who made the service 
is, no doubt, dead; bub his return is in 
evidence and that return does not show 
that there was no adult male member of 
the family on whom he could serve the 
notice as he was hound to do. The learn¬ 
ed District Judge was of opinion that 
there was a presumption depending upon 
a rule of evidence, namely, thit it was 
for the plaintiff to show that there wore 
male members of tlie family upon whom 
service could be made. As we have said, 
the onus does not lie upon the plaintiff. 
The presumptioa relied upon by the 
learned Judge therefore dues not arise. 


taken an erroneous view as to the onus 
of proof in such oases. Ho seems to 
have been of opinion that it was for tbe 
plaintiff to show that there were male 
members of the family on whom the 
notice oonld be served. But as is point¬ 
ed ont in Hakhal Chandra Rai Chow- 
Ahuri V. Secy, of State {!): 

“it is BUffioleui for him to deny any such service 
so as to put upoQ tbe dofeodaut the burden of 
proving that proper service has bien made.” 

The manner in which the notice under 
9.10 is to be served is laid down in S. 31 
of the Act; and it has been held in seve¬ 
ral cases that the service of notice under 
B, 10 must he effected in strict confer- 
mity with that section. If no attempt 
is made to effect the service as contem- 
plated hy that section, it cannot he said 
that there was strict conformity with 
the provisions of the section. That 
section provides in t he first place that 
1. (1986)12 Cal 603' ' 


The defendant must prove proper service 
of the notice and, as part of tliat, lie 
his to show tint no adult m.ale me nher 
of the family could be found uiion whom 
notice could be servel. We are informed 
by the learned Government Pleader that 
there is some evidence, or admission ou 
the point, to be considered. Under the 
circumstances, we think that there ought 
bo he a decision on the point. 

We accordingly set aside the decree of 
the lower appellate Court and send the 
case back bo that Court in order that the 
question may be considered and the case 
decide 1 in accordance with the finding 
arrive! at on the point. Costs will abide 

the result. 

Y p remanded. 

2. (1907 ) 5 C L J 555. 
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gape bocd of the aforesaid year and date by keep- 
iag iotact the title of said mortgage,” 
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l-'Li-.ic.i; andShamsul Huda, JJ. 
■Srij'iili Lai Dull andof/irrs—riaiotiUs 
—Appellante. 

V. 

Sarnt Ch>n}flra Monthil i[Ti^ others — 
Bofeadanta—Respondents. 

Appeal N’o. i.i47 uf lOlG, Decided on 
2-'<rd Af>ril I'Jl^, from appellate decree of 
Dist. -ludf^o, Bankurah, D/- 2lst March 

Llmilalion Act (1908), Art. 132—Suit to 
enforce mortgage on loan of rice is money 
suit and is governed by Art. 132. 

On the loan ofactrtain quantity of rice, the 
borrower executed a mortgage bond providing 
that if the rice was not repaid according to the 
kist in the bond, tlieleuder may realise money 
at the rate of Rs. 6 per map of the rice by selling 
the mortgaged properlii?; 

Jlehl : that the suit to enforce tlie mortgace 
was one to recover money, and uot rice charged 
CD immovable prepettic.s and was therefore 
governed by Art 132. [J’ 232 C 2] 

Mavmciho Nath Muhherjee and Satin, 
(ha Nath Muhrjee—iox Appellants. 

Brojolal Chakraburtij, Bepin Behari 
Cihose, II and Dijoy Kumar Bkattacharjee 
“forRespondents. 

Fletcher, J.— This is an appeal by the 
plaintiffs against the decision of the 
learned District Judge of Baokurah dated 
2l8t March 1916, veversingthe decision of 
the Subordinate Judgeof the same place. 
Theplaiotiffshroughtthesuit to enforcoa 
mortgage, The learned Judge in the lower 
appellateOourbheld on reading the mort¬ 
gage-dee d t hat the suit was barred by limi¬ 
tation, The question isonethat hasarisen 
in other cases in this Court. Every case 
must of course turn on the construction 
that the Court places on the mortgage- 
deed inthat particular case. In the present 
case, the plaintiffs lent a certain amount 
of rice to the mortgagees and there was the 
usual covenant in the case of repayment 
and interest and the bond also provided 
that, if default was made in the kists, 
the mortgagees would he competent to 
realise themoney which wouldbedueat 
the I ate of Rs. 6 per map and that the rr. 
alizatioo might be made by sale of the 
mortgaged property mentioned in the 
schedule to the bond and of all other 
moveable and immovable properties 
belonging to the mortgagors. The bond 
further recites that "as security for the 
payment of the said paddy” that means 
payment according to the value mention- 
ed^. namely, Rs, 6 per map: 

I doagainmortgage by this documenttbe pro¬ 
perties which I mortgaged to ycu in ibemorl- 


The point made is that there is no 
question of money in this case, that this 
is not a suit to recover money charged 
on the mortgaged properties but it is a 
suit to recover rice charged on the mort- 
^{aged properties. I very much doubt, if 
I may say so without disrespect, whether 
it is a suit to recover rice. The primary 
object of the suit is to recover money 
and I suppose that what the plaintiffs 
waub in this case is money and not rice 
and what the Court will give them will 
he money and not rice, if they succeed in 
the suit. Whatever may be decided in 
the case which is generally referred to» 
namely, the decision of Sir Lawrence 
Jenkins, C. J., in the case reported as 
Rash Bihari Das v. Kunjabihari Patra 
(1). as I remarked the other day. 
Mookerjee, J., in the case reported as 
Nilmony Singha y. Haradhan Dass (2) 
took a different vievv on the ground that 
the case before him was distinguishable 
from the cave before Jenkins, C. J., in 
that there was a certain amount of cash 
money in the mortgage which was the 
subject-matter of the case before him. 
The present case is also distinguishable 
from the case before Jenkins, C. J., on 
the ground that in this case the mortgage 
provides that money is to be recovered at 
tbe rate of Rs. 6 per map if any proceed¬ 
ings are taken to enforce the mortgage. 

It seems to me that that money is a 
charge on the mortgaged property. I do not 
agree with the view taken by the learned 
District Judge. In my opinion, tbe judg¬ 
ment and decree of the learned District 
Judge must be set aside and the case re¬ 
mitted to the lower appellate Court to 
have the appeal reheard on the other 
points not disposed of. Costs will abide 
the result of the re-hearing by the learned 
Judge of the lower appellate Court. This 
case was decided on Ex. 1 only. All 
other documents filed in the case will 
be considered at the time of the re-bear- 
ing. 

Shamsul Huda, J.—I agree. 
v.b/r.k. Decree set aside, 

'Muu'iiyT rc8C5. * 

2. (1903) 13 C W N 181. 
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Fletcher and Shamsul Huda, JJ. 
Brojonatk Sarma —Appellaoti. 

V. 

Maheswar Gahani andoi/jers^Defend- 
ants—Respondents. 

Appeal No. 743 of 1916, Decided on 
14th March 1918, from appellate decree 
of Sub-Judge, Assam, D/- 23rd December 
1915. 

(a) Landlord and Tenant — Surrender of 
leate does not require written document. 

In this couatry, ia order to furrender a lease a 
document in writing is not necessary, much less 
a registered documout. IP 233 C 21 

Where a person, havings periodic settlement 
of land under Government, makes it over toothers 
who thereupon from Government get a new lease 
in respect there of, the taking of the new lease 
operates as a surrender of the interest of the pre* 
vlous settlemont holder by operation of law, and 
no outstanding interest in the land isleftin him. 

® [P 238 C 21 

Kkitish Chunder Chuclcerbutty, for N. 
C. Burdalois —for Appellant. 

Narendro Kumar Bo&e — for Res- 
poodeats. 

Fletcher, J.— This is an appeal by the 
plaintiff against the decision of the learn¬ 
ed Subordinate Judgeof the Assam Valley 
Districts, reversing the decision of the 
Munsifof Sibsagar. The suit was brought 
to recover land and for mesne profits. The 
facts are these: Originally a person named 
Kanakeswar had a periodic settlement of 
the property. He gob into difficulties 
and made over the land to three persons, 
namely, the plaintiff, the defendant Mohes. 
warand another named Chakari. Those 
persoDSthen approached the Government 
and new pattahs were granted. The 
plaintiff now sues to recover the land in 
his pabtah. When the land came to be 
partitioned, the Sub-Deputy Collector 
seems to have made a mistake and put 
the defendants in possession of a portion 
of the land covered by the plaintiff’s 
pattah, and the present suit was brought 
by the plaintiff to recover that portion of 
the land covered by his pattah which the 
defendants were improperly put Into pos¬ 
session of. The learned Judge of the lower 
appellate Court dismissed the suit, on 
the ground that the original pattah to 
Kannakeswar was an outstanding interest 
and that it had not been got over and, 
therefore, the defendants were entitled to 
set up the plea that the plaintiff had not 
got an immediate interest in the land 
entitling him to maintain a suit in eject¬ 
ment. 


I do not think that that is right. In 
tills country, it has been held over and 
over again that in surrendering a lease 
no document in writing is necessary. The' 
learned Judge seerasto haveassunied that 
in order to surrender a registered docu¬ 
ment was necessary. It was not a sale in 
this case, and a surrender to the landlord 
has been held over and over again in this 
country cot to require any registered 
document. Therefore, when the parties 
took this new lease from Government, it 
operated as a surrender by operation oil 
law, and tlie learned Judge s view that' 
there was an outstanding interest cannot| 
be supported. It is quite obvious in this' 
case that success should be on tiie side of 
the plaintiff. The plaintiff offered to 
have an enquiry as to whether he was in 
possession of any portion of the land 
covered by the defendants’ pattah and the 
defendants wisely, I think, refused to 
have such an enquiry. It is quite clear 
that there had been an error made by the 
Sub-Deputy Collector in having inducted 
the defendants into a portion of the land 
covered by the [ilaintilt s pattah. The 
decree of the learned .ludge of the lower 
appellate Court is accordingly set aside 
and the decree of the ^lunsif restored 
with costs both in this Court and also in 
the lower Courts. 

Shamsul Huda, J. —I agree. 

V.B./R K. Decree set aside. 

A. I. R. 1918 Calcutta 233 (2) 
Tkunon and Chaudhuhi, JJ. 
Asra/ulla Sarkar and annlhe7 —Peti¬ 
tioners. 

V. 

Fwprror—Opposite Party. 

Criminal Revo. No. 110.1 of 1916, De¬ 
cided on 23rd January 1917. 

Criminal P. C. (1898) S 222 (2)-Mis¬ 
joinder of charges—Accused charged on three 
different counts with theft or misappropria¬ 
tion committed at different limes and with 
misappropriation of aggregate of ten items of 
money—Trial is vitiated. 

Where accu ed was charged cn tbrrc different 
counts with the theft or misapproprialfon of 
specidc articles comnaitted at different limes and 
with the misappropriation of the aggregate of ten 

items of money; , , ... 

Held: that the trial was vitiated by a misjoin- 
der of charges and should be set aside. 

[P 234 C 1] 

Dasarathi Sanyal, Deheudra Narain 
Battacharjee and Jyotiudra Narain 
Begchi~ior Petitioners. 

Judgment. —In this case the petitioner 
Asrafulla was the Secretary, of the M. E. 



‘2'U Calcutta Kaj Chandra v. Raghdnath 

>^chaol ;jt Pirgiinqo from 20bh Febru- 


iiry i;il2 to 7t,h Dajomber 1914, while 
the peritioDer 2, TasiruldiD, who is the 
son of Asrafulla, was the 3rcl teacher 
therein. In the present proceedings the 
charge friinied against them was that in 
the course of the year 1914 they had com¬ 
mitted criminal breach of trnst in respect 
of a sum of Ks. 177-11.9. Thissumwas 
t!)e aggregate of 13 distinct items. In 
respect cf nine of tlie thirteen items the 
prosecution failed in the trial Court, and 
in the apfioliate Court the prosecution 
further failed in respect of three items 
out of the remaining four. There is left 
an item of Ks. 12.14.0 said to have been 
misapprc|)riaced on 30th November 1914. 
It is clejr that as regards this item the 
conviction cannot bo sustained. Though 
on tlie face of the charge it appears to be 
one ]jroperly framed under the provisions 
of S. 2i2 (2). of the Code, yet on closer 
examination, it appears, that is not the 
case, Three of the items relate to arti. 
cles of moveable property, vi; 5 .', a table- 
cloth, two window frames and a bundle 
of fencing wire. No doubt what is charged 
purports to be the misappropriation of 
the cost price or proceeds of these arti¬ 
cles, but examination of the evidence 
shows that what is allege 1 is the theft of 
the articles themselves, We have then 
three charges of theft or misappropriation 
of specific artic^3 committed at different 
times, joined with the charge of misap. 
^firopi iation of the aggregate of ten items 
'of money, There cm he noquestion that 
this misjoinder has vitiated tlie trial and 
what we have then only to consider is 
whether in setting aside the conviction 
we should or should nob direct a re-trial. 
The item of Rs. 12-14-0 represents the 
pay of a teacher named Fatik Chandra 
Adhikary for half the month cf October 
1914. This is shown in the acquittance 
roll and cash book as paid on the 30th 
November to the petitioner Tasiruddin. 
The explanation offered is that on his 
return after the puja vacation Fatik found 
that his place had been filled up. and 
being in need of money, he took this sum 
namely, Rs. 8 from Asrafulla through 
Tasiruddin and Rs. 4 odd from Lalit 
Kumar Adhikary, the Head Master. On 
the authority then given by Fatik the 
sum due bo him was made over to Tasir- 
uddin when the School was in funds. 

As regards this item the prosecution 
rests on the evidence of Fatik Chandra 
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Adhikary and Lalit Kumar Adhikary. 
ihese men are cousins and both have 
grievances agaiosb Asrufulla. Lalit having 
been superseded as Head Master by one 
Basil- Mohammed and Fatik having been 
similarly deprived of his appointment. 
u'iVit admits that before ha could returo 
to his home Fatik had to borrow from 
some individual whom he cannot cams 
and batik himself made no complaint 
until 9th March 1916, that is,three months 
after Asrafulla had been removed. Both 
again appear to be under the influence of 
the Local Officers of the Tagore Estate, 
who are hostile to the petitioner Asra¬ 
fulla, because of his opposition to their 
demands upon the tenantry for enhanced 
rents. Further there appears to have 
bean no attempt to conceal the fact that 
on the 30th November, payment was 
made not to Fatik but to Tasir, and to 
the irregularities in the matter of accounts 
Lalit appears to have been a party. Fur¬ 
ther the defence is supported bv iwitne?- 
833, of whom one Basir Mohammad, 
DOW a Sub-Inspector of Schools, appears 
to be superior in position to the prosecu¬ 
tion witnesses Lalit and Fatik. In this 
state of things, having regard also to the 
failure of the prosecution as regards all 
but this one small item, and to the fact 
that these criminal proceedings were 
begun so long ago as loth P'ebriiary 1915, 
we are of opinion that this i^ nob a case 
in which we shouM direct a re-trial. The 
petitioners are accordingly acquitted. The 
tines, if piid, will be refunded. 

v.ii/ h.k. '■ Convictions set aside. 
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Fletcher and Newbould JJ. 

Raj Chandra Mandal and others" 
Plaintiffs—Appellants. 

V. 

Ra<jhunath Dafadar and others — Pfl* 
fendants—Respondents. 

Appeal No. 908 of 1914, Decided on 
2nd March 1917, from appellate decree 
of Addl. District Judge, 24 i’argannahs 
D/- 6th January 1914. 

Arbitration —Award— Proceeding to *** 
aside execution cale—Matter referred to af* 
bitralion—Judgment-debtor directed to p*y 
certain $um within certain lirae to have lale 
cancelled Suit for poisesiion by repr®*®®* 
tative of judgment-debtor—Condition itipuj 
leted must be proved to hove been comply® 
witb. 

A proceediog for the purpos*)o( getting asidotfl 
execution sale was oompfomised and the 
in dispute was referred to an arbitrator^ 
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mftdd ftn ftWArd by which he directed that the 
judgm 60 t*debtors» whoso property was s'ld, 
should pay a certaiQ sum iu cash to the other 
patty within twenty days of the date of the 
award to have the sale cancelled. In a suit for 
possession of the property by the plaiotiit^, who 
acquired it from the judgment-debtors subsequent 
to the award: 

Heidi that in order to get the benefit of the 
award the plaintiffs must prove that the condi¬ 
tion which the arbitrator stipulated had been 
complied with, [P C 9} 

Ram Ghunder Masumdar an'l Probodh 
Chunder Ghose and Nil Kant Ghose for 
Appellants. 

Bamgati Sirkar —for Respondents. 

Fletcher, J. —This is an appeal from a 
deoUion of the learned Additional District 
•Judge of t’n 24-PerganDah3, dated Cbh 
.January 19.!, modifying the decision of 
the Additional Munsif of Basirhat. The 
plaintiffs brought the suit for possession 
of two plots of land, each measuring about 
7 cottas. One of these two plots, it is al¬ 
leged, has been acquired by purchase in 
execution of a mortgage decree and the 
other plot has been acquired by a private 
sale from the defendant 5. The only ques¬ 
tion in this case is; 

“Had the defendant 5 a title to tbe properly 
that could bo passed to the pUintif!i-?'< 

The primary Court decreed tbe plaiu- 
tiffs’suit in full. The learned Judge in 
the lower appellate Court had reversed 
the decision of the primary Court on ap¬ 
peal with regard to the plot acejuired by 
private purchase bytheplaintiffsfrom the 
defendant 5. The case has been argued 
with groat ability by Mr. Ma/umdar on 
behalf of the plaintiffs.appellants; but I 
am not satisfied that, on the materials on 
the record, the decision of the learned 
.Judge of the lower appellate Court is 
wrong. It appears that defendant 5 
was originally a cosharer in the jote. 
The jote itself was brought to sale in exe- 
ontion of a rent decree and purchased by 
the defendant 1. The predecessor of 
defendant 5 then made an application to 
have the sale set aside; but he died be¬ 
fore the application was disposed of and 
that application appears to have been 
abandoned. Subsequently, the other oo- 
sbarers institute 1 proceedings for tbe same 
purpose and an agreement was come to 
between those other oosbarers and the 
defendant 1, by which the matter in dis¬ 
pate was referred to the arbitration of a 
particular named arbitrator. Tbe arbitra¬ 
tor made an award by which he directed 
that the applicants, that is the other co- 
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sharers, should pay a certain sum in casli 
to the dofandant 1 within twenty days 
of the date of the award to have the sale 
cancelled. The plaintiffs claim to have 
the honelit of that award and of the order 
passed on the award being tiled in Court 
I am not satisfied that the plaintiffs are 
entitled to the benefit of the award. I 
thiuk the ordinary rule is to apply to an 
award just as much as to a contract. But] 
whether that is so or not, the iilaiutiffs 
must prove before tliey can get the hene- 
lib of tbe award that the condition which; 
the arbitrator stipulated liatl been coin I 
plied with, and the condition was that, 
the payment shouhi be tnaiie within, 
twenty days. There is not a word to he 
found in the judgment of cither ol the 
Courts below that the payment was made 
within twenty days, nor isit admitted in 
the defence that any such payment was 
made. 

It was clearly the duty of the plaintiffs 
if they meant to claim the benefit of the 
award, to show that the condition impos¬ 
ed by the arbitrator bad been strictly 
complied with. Then llie harned Judge 
in the lower appellate Court sa\ s that the 
subsequent conduct is tbe only evidence 
as to what w-as done under the terms of 
the award; and the subsequent conduct 
shows that the sale had not i>een set aside 
in toto, because the evidence that vve 
have got on tbe record led the learned 
Judge of the lower appellate Court to the 
conclusion that defendant 1, at some 
time in the year 19iO. was in possession 
of tho share of defendant 5. Iho 
learned Julgo fonnl that, in that view at 
any rate, the whole sale could uot^ have 
been set aside. Whether the condition iu 
the award was strictly complied with or 
whether there was a future agreement ar¬ 
rive! at between the defendants, the evi¬ 
dence shows that tho whole sale was net 
set aside because the defendant 1 conti¬ 
nued to be in possession of the share of 
defendants. I think on the facts that 
the plaintiffs could not satisfy the Court 
that they were entitled to the benefit of 
this award and that the evidence shows 
that the defendant 1 continue! to he in 
possession of tho share of dofendant o. 
Id that view, the judgment of the learned 
Additional District Judge cannot, in my 
opinion, be disturbed. The appeal is, 
therefore, dismissed with costs. 

Newbould J.—I agree. 
v.B./lt.K. Appeal dismissed. 


Ea.t Chandba v. Raoiiunath (Fletcher, J.) 
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i'LETr!!F.i; andShamsel IICJDA, JJ. 
Oo'itu l;,-hnri De and oi/rers-Plaiotiffs 
~Ap|.ellaDf.3. 

V. 

!l' h'h'i Lumautii and others —De¬ 
fendants—Hospondents. 

App-tl No. si^s oi IDIG, Decided on 
22nd April 1918, Irom appellate decree 
of Sub Jud^o, First Court, Burdwan, D/- 
2L:nd Decemher lOlo. 

(a) Regislration Acl (1908), S, 17—Com¬ 
promise petition in money suit hypothecating 
immovable properly should be registered. 

A suit to rcc;ver money on a hatebitta was 
compromised, the compromise petition providio" 
that a decree should be passed in favour of the 
plaintid. The defendaut also hypothecated cer¬ 
tain immovable properties to secure the payment 
of the decretal amount: 

Hel l: that as the mortgage was altogether out¬ 
side the scope of the money .suit and was given 
by the defendaut and not by any judicial deci¬ 
sion of the Court the dccumeut creating it re- 
ijuired registration under the provisions of the 
Registration Act. [P Q37 C 1] 

_ (b) Registration Act (1908), S, 17, Cl. (|j— 
"Composition deed ” 

A composition deed does not mean a deed com¬ 
posing dillerences; it is a deed by which a debtor 
compounds with his creditors. [P 237 C l] 

Jyotish Chunder Uazrah and Mohesh 
Chunder Banerji—ior Appellants. 

Dwarka Nath Mittcr and Sarat Chun- 
der Mitter —for Respondents. 

Fletcher, J. This is an appeal by 
the plaintiffs against the decision of the 
of the learned Subordinate Judge of 
Burdwan, dated 22nd December 1915, 
The suit was brought to enforce a mort-' 
gage security; so the plaint states; and 
the way in which the plaintiffs say they 

got their mortgage security is this: The 
plaintiffs 1, 2 and 3 are brothers and de¬ 
fendant 4 and the father of defendants 5 
aud 6 are their half-brothers. Defendant 
4 wastbekartaoftbefamily. He brought 
a suit to recover money on a hatebitta 
against defendant 1 . That suit was com. 

■ — , , compromise petition 

provided that a decree should be passed 
in favour of defendant 4 but that the 
amount should be paid by instalments and 
in default cf payment of two iostalmentSi 
the whole amount would be recoverable;' 
and defendant 1 hypothecated certain im' 
movable properties by way of security 
to secure the repayment of the amount 
decreed by consent. The present plain¬ 
tiffs, therefore, brought this suit for the 

purpose of enforcing that charge and for 
obtaining a 3/5th share of the mort¬ 
gage money. The learned Judge in the 
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lower appellate Court held that the mort¬ 
gage, not having been created in the man¬ 
ner provided by the Transfer of Property 
Act and the Registration Act, could not 
be enforced and he relied upon the deci. 
3ion of this Court in the case of Gurdea 
Singh V. Chandrika Singh (1); and the 
view that the learned Judge took was 
this, that fche mortgage given in the suit 
on the hatebitta was altogether out¬ 
side the scope of the suit. It was not 
one of the matters in dispute and the 
mortgage in that case was not given by 
any adjudication of the Court at all. 
The defendants in that case hypotheca- 
ted the property to the karta and, there, 
fore, the document required to be execo. 
ted in the manner provided for by the 
Transfer of Property .Act and to be re¬ 
gistered under the provisions of the Re¬ 
gistration Act. 

It seems to me quite clear that if we 

agree with the decision of Gurdeo Singh 
V. Chandrika Singh (l) then the view 
taken by the learned Judge is correct. 
On the other band, there is another de¬ 
cision of this Court which has been re¬ 
ferred to, namely, the case of Gobinda 
Chandra Fal v. Dwarka Nath Pal (2). 

It may be admitted that that decision 
cannot bo reconciled with the decision in 
Gurdeo Singh v. Chandrika Singh (l). 
That case of Gobinda Chandrika Pal v. 
Dwarka Nath Pal (2) was followed by 
Mibra and Bell, JJ , in the case of Smith 
V. Smith reported in 8 C. L. J., (short 
notes), p. 2. The view taken by the 
learned Judges in that case in 8 C. L. J. 
(short notes), p. 2, seems to me not to be 
right; and tbe reason is this: In the case 
of Smith V. Smith, the suit bad been 
brought for restitution of conjugal rights 
by the husband and tbe wife; tbe defen¬ 
dant, agreed to the restitution of conju¬ 
gal rights cu terms that her husband 
would give her some property. Mitre 
and Bell, JJ,, held, so far as we can ga¬ 
ther from the notes, that that arrange¬ 
ment was subject to the provisions of tbe 
Registration Act, but that, under S. 17, 

Cl. (i) of the Act, it was a composition 
deed and, therefore, was excluded from 
the provisions of the Act requiring regis¬ 
tration. Of course, that is not what is 
meant by a composition deed. It may 
be that a consent decree composes the 
differences betvveen the plaintiff and de- 


1. (1909J 36 Cal 193=1 1 C 913. 

2. (1908)35 Cal 837. 
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fendant. A composition deed does not 
mean a deed composing differences but it 
is a deed by which a debtor compounds 
with his creditors. If that was the 
foundation of the decision in Smith v. 
Smith, all I can say is that this decision 
does not commend itself to me, and that 
this document clearly did not come with¬ 
in the terms of S. 17, Cl. (i). Registra¬ 
tion Act, as being a composition deed. 

I agree with the decision reported as 
Gurdeo Singh V. Ghandrika Singh (l). 
The mortgage sought to be enforced in 
the present case was altogether outside 
the scope of the money suit brought by 
the karta, defendant 4, on the hatcbitta. 
The mortgage was given by the defendant 
in that suit not by any judicial decision 
of the Court and, that being so the docu¬ 
ment required registration under the pro¬ 
visions of the Registration Act. In that 
view, the present appeal fails and must 
be dismissed with costs. 

Shamsul Huda, J. —I agree. 

V.B./r.K. Appeal dismissed. 

A. I. R. 1918 Calcutta 237 

Chitty and Smitheb, JJ. 

Emperor 

V. 

Rajendra i2oy—Accused. 
Criminal Ref. No. 46 of 1917, Decided 
on 9th January 1918, made by Addl.Sess. 
Judge, Hooghly, D/- I8bh October 1917. 

Criminal P. C. (5 of 1898), Si- 234 and 
235—Miijoinder of chargei, illustrated. 

Where to three obarges of criminal misappro- 
piiatioa, alleged to have been committed by tbe 
accused witbin a year ,was added auotber charge 
of an oflence under 8, 210, Penal Code, not com¬ 
mitted witbin tbe same year: 

Held', that there was a misjoinder of charges, 
SB tbe last oBenoe charged did not form one 
transaction with the other three oflences. 

[P 237 C 2] 

Manmathanath MuUerjee, Narendra 
Kumar Bose and Jatindra Nath Sen — 
for Accused. 

Orr—for the Crown. 

Judgment. —This case comes before 
US on a reference by the Additional Ses¬ 
sions Judge of Hooghly under S. 307, 
Criminal P. 0. On 23rd July 1917 the 
accused Rajendra Roy was committed for 
trial in the Court of Session on three 
charges of criminal misappropriation 
committed on different dates in the year 
1916. In the Sessions Court on Ist Octo. 
ber 1917, an additional charge was added 
of an offence under S. 210, I. P. C., in 
respect of a sum which was connected 


with tlio first of tlie three cliarges of 
criminal ini8ai)proprifttion, At tlia tiial 
the jury disagreed, a majority of three 
being in favour of an acquittal. ]>i9- 
agreeing with that majority and tliinking 
their verdict to be perverse, the .\ddi- 
tional Sessions -fudge has referred tiie 
matter to tliis Court. On reidiug tbe 
letter of reference it appears to us that 
there was in this ciso a misjoinder of 
charges. In that view, it is unnecessary 
to go into tire merits of the case, as the 
only fair course wilt be todirect a retrial 
of the accused on cliarges properly 
framed and properly joined. The tluee 
charges of criminal misappropriation 
related to three separate sums. The ac¬ 
cused was the manager appointed by the 
District Judge of Hooghly of an idol, 
Brindaban Chandra Thakur, of Gupti- 
para and was as such manager entrusted 
with tbe funds belonging to the idol. It 
is of portions of these funds that the 
alleged misappropriations took place. 
The first item was one of Rs. 1,441-9-3 
said tc be costs of tire High Court de¬ 
cree in Regular Appeal No. 290 of 1909, 
to which the idol was a party. The se¬ 
cond item was of a sum of Rs. 135 said 
to have been improperly retained by the 
accused on 23rd July 1915. Tbe third 
was one of Rs. 5-12 3 also misappro¬ 
priated by the accused as such manager 
between 14th December 1915 and 8th 
January 1916. These three charges 
could, no doubt, have been properly tried 
together in one trial. The added charge 
was that the accused, on or about 10th 
December 1914, fraudulently obtained an 
order from tlie District Judge of Hooghly 
for a sum of Rs 1,841-9-3. which sum 
was not due to him or wliioh was larger 
than was due to him from the estate of 
tbe idol. 

The date of this offence, it will be 
seen, was not within the year within 
which the three alleged offences of crimi¬ 
nal misappropriation fell. We are of 
opinion that the accused could not legilly 
be tried on this fourth charge along with 
the three charges of criminal misappro- 
priatioD. It was not an act forming one 
transaction with them. It bad some 
relation to one of the three charges of 
criminal misappropriation but not to the 
other two, and, in part, it referred to 
matters not included In any of those 
three charges, because it appears from 
tbe letter of reference that the accused 
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'vri^ siil liave coinmiDinl criminal 
mis:t|.f)roi.fiUion of a fiir'iier sum of 
Ev 2011 out of Llie Rs. i,Sll.9.3. This 
liein^ 30, WQ fhirk Ih if f;lie cas6 must go 
back to tbs Court of S .sion for a retrial 
of the accuse!. We nci-i not hero specify 
exactly on what charges lio should be 
tric'l. That will be for tlie prosecution 
to consider and the Court to decide. We 
need only say that they must be charges 
which can be properly dealt with in one 
trial. The accused will remain on the 
bail at present subsisting. 

Bptlrial ordered. 

A. I. R. 1918 Calcutta 238(1) 

TEUNON and Sn.VMSUL IlriOA, J.J, 
Ncildbcir Dutto. and others —I’eti tioners. 

V. 

Biseswar BdbhU and others —Opposite 
i’irtics. 

Criminal Revn. No. 557 of 1917, Deci- 
ded on 8th June 1917, against order of 
bubDivl. Magistrate, Khulna, D/. 2nd 
and 5th March 1916. 

Criminal P. C,{1898). S. 145-Proceeding 
under-Magistrate cannot supplement final 
order without notice to other parly 
in a proceeding vnder S. U5, Criminal P. C 
m respect of certain premises consisting of a da- 
Ian, a hotel and a privy, the Magistrate at the 
close of the case made his final order in respect 
of thedalan and the hotel but made no order 
with regard to the privy. The omission in res¬ 
pect of the privy having been afterwards nointed 
out to h.mbv one of the parties he made an ex 

not I ,■‘1!°“'°^ giving 

notice* to the other party: ® 

Jfe/d; that having in the first instance omit¬ 
ted to make auy order with regard to the privv 
the Magistrate should not have proceeded to sup- 
plement bie first order without givinc the other 
fiJde an opportunity of being heard. 

[P 238 C 2^ 

Bhudhar Haldar-hr Petltiouers. ' 

Judgment. Id this case proceedings 
uurlor 8. 145. Criminal P. C.. were taken 
in respect of certain premises which are 
spoken of as consisting of, first, a dalan 
secondly, a hotel, and thirdly a privy 
Evidence was gone into and at the close 
of the case the learned Deputy Magistrate 
made his final order in favour of the 
second party in respect of the dalan and 
in favour of the first party in respect 
of the hotel. He made no order with 
regard to the privy. His final order is 
dated 2nd March 1917. The omission in 
lespect of the privy having been pointed 
out to him by the second party on 5th 
March without giving notice to the first 
party, he makes this ex parte order: 
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“There j? evidence that the privy geea witH 
tho dalan. ?o that this privy reiuains in tbepos* 

session of the second partv/* ^ 

Now it is quite obvious that having in 
the first instance omitted to make any 
order with regard to the privy, he should 
nob have proceeded to supplement his 
first order by this subsequent other of 
5th March without giving the order sidei 
an opportunity of being heard. It how.j 
ever is stated to us that as regards the 
privy evidence was in fact led, and that 
being po, while we set aside the order of 
5th March in respect of the privy, we 
also direct that the Magistrate do re-open 
the proceedings insofar as the privy is 
concerned at the stage reached when the 
evidence was completed, and after hear, 
ing both part ies ho wi!! then proceed to 
pass such order as on the evidence and 
all the circumstances of this case he may 
think proper. 

4 

'Ml., R.K. Order setaside. 

A. I.R. 1918 Calcutta 238 (2) 

Chittt and Richardson, JJ, 
Aslam Mea and others — Accused — 
Petitioners. 

V. 

Opposite Party. 

Criminal Revn. No. 906 of 1917, De- 
cided on 24th August 1917, against order 
of Hony. Magistrate, Noakhali, D/- 2l8t 
May 1917. 

Criminal P. C. (1898), S. 345—Comprooiie 
petition presented when judgment was being 
written cannot be refused. 

A case can be oomrounded under S. 345, at any 
time before the sentence is pronounced. A Magis¬ 
trate cannot therefore refuse to aecept a com¬ 
promise petition on the ground that it was pte- 
souted when the judgment was actually beiog 
written. [P 338 0 8) 

Santosh Kumar Bose—hr Petibionerp. 
Judgment.— Id this case the opposite 
party, on whom the Rule was served, 
dees cot appear to show cause. In his 
explanation the Magistrate, before whom 
the case was tried, states that he does not 
think that the compromise petition could 
be accepted at such a late stage, when 
the judgment was actually being written 
but a case may be compromised under 
S. 345, Criminal P. C., at any time before 
the sentence is jironouuced. We ec- 
cordingly make the rule absolute and set 
aside the conviction and the sentence 
passed on the petitioners. The fines, i^ 
paid, will be refunded. 

'M5./r.k. Eule made absolute. 
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A. 1. R. 1918 Calcutta 239 

Fletcher and Siiamsul IIuda, JJ. 
Rajlakskmi Da.«//(7—Defendant— Ap. 
pellant. 

V, 

Prodyot Kumar Taijore and anothei — 
Plaintiffs—Respondents. 

Appeal No. 1349 of 1916, Decided on 
I8th April 1916, from appellate decree of 
Dist. Judge, Rungpur. D/- 26th April 
1916. 

Pleadings—Case not set up in pleadings 
put forward in cross examination of wit¬ 
nesses should be objected lo at once—Prac¬ 
tice, evidence. 

In a suit for arrears of rent the defendant 
pleaded a suspension of the 'rent 'because he had 
beeu ousted by the plaintiQ from a portion of the 
holding. The Munsif, on the evidence aod the 
Commissioner’s report, that as the -plainUe had 
dispossessed the defendant from a portion of the 
bolding, there ought to be an abatement of rent. 
Ou appeal the District 'Judge reversed the deci¬ 
sion of tbe Munsif, on the appellant’s contention 
that it was not proved that the lands from which 
tbe defendant had been dispossessed formed a 
portion of the bolding for which 'rent was 
claimed: 

Beld'. that tbe defendant oould not challenge 
tbe decision of the appellate Court on tbe ground 
that he was iaken by surprise by tbe plaintifi’s 
setting up a new case in appeal, as tbe case put 
forward, though not specifically rai.sed io the 
pleadings, was definilely put in tbe cross-exami¬ 
nation of one of the defendant’s witnesses in the 
trial Court and was not objected to. fP 239 C 2] 

Mohendra Noth Boy god Atul Chuiu 
der Qupta—lox Appellant. 

Bamchurn Milter, Mulcund Nath Roy 
and Permanujid Lahiri—hr Reepon- 
dents. 

Fletcher, J. This is an appeal by tbe 
defendant against the decision of the 
learned District Judge of Rungpur, dated 
26th April 1916, reversing the decision 
of the Munsif of Gaibanda. The plain- 
tiff brought the suit for arrears of rent. 
The defendant set up the case that he 
was entitled to a suspension of the rent 
because be had been ousted by the plain¬ 
tiff from a portion of the holding. The 
case went to trial. The Munsif appointed 
a civil Court Amin aud there seems to 
have been a conaiderablebody of evidence 
before the Conrt. The Munsif held that 
the plaintiff had dispossessed tbe defeo- 
dant of a portion of tbe land and that 
therefore there onght to be an abatement 
of the rent. An appeal was then pre¬ 
ferred to the Court of the learned Dis- 
trict Judge and the learned District Judge 
came to this oonclnsion. First of all, be 
held that tbe defendaot had, in fact leen 
dispouessed by the plalntifif of these 


plots of land. Uut ho said tlub it had 
uot been shown that these plofs formed 
a portion of the j.ania of Rs. 21 for the 
rent of which the plaintiff breu^ht tlie 
suit. It is 8ai<l that that point took the 
defendaot by surprise. This case was 
definitely put in crosS-examination to one 
of the witnesses. We do not in second 
appeal look through the record, but the 
learned vakil who conducted the appeal 
on behalf of the defendant reid an answer 
in the cross-examination of one of his 
own witnesses which showed quite clearlj 
that the point was then being urged be- 
fore the Munsif, because it was put defi¬ 
nitely to the witness as to whether the 
defendant did not hold another jote under 
the plaintiff. The legal adviser of the 
defendant must havs known from the line 
of cross examination that the plaintiff as 
part of bis case intended to assert that 
there was another jote held by the defen- 
dant under the plaintiff. Otherwise, tbe 
cross-examination was wholly irrelevant. 
The plaintiff has also given in evidence as 
a portion of the documentary evidence 
two books of counter-foil receipts, and 
two of those receipts show that the pre¬ 
decessor of the defendant .bold another 
jote, a jote of Rs. 8, under the plaintiQ”, 

I do not know whether those counter¬ 
foil receipts were specially referred to in 
the Court of first instance. The books 
must have been marked as containing re¬ 
levant documentary evidence. They 
could not have been marked simply as 
books io the possession of the plaintiff 
but as books in his possession that went 
to contain relevant matters with refer- 
ence to the decision of the suit. Mr. 
Mohendra Nath Roy’s argument is that 
the judgment of the lower appellate Court 
must be set aside and the case should be 
sent back to be re-heard by the lower ap¬ 
pellate Court, on the ground that his 
client was taken by surprise by the line 
of argument put forward in the lower ap¬ 
pellate Court on which the learned Judge 
found against him. I see no reason for 
setting aside tbe jadgroent in a case like 
this. I think that tbe defendant must 
have ha'd notice from the time of the 
trial in the Court of first instance that 
such a question was or might -be raised, 
and .no application seems to have been 
made in the first Court, when this ques¬ 
tion certainly was put to 'his witness as 
to whether tbe defendant lieid another 
jote under the plaintiff, that evidence of 
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that ?oi't should he excluded as being ir. 
relelanfc to (lie issue. In ray opinion, 
there are no grounds for interfering with 
the jiilgtnent of tho learned Judge of the 
lower ai>p 0 ilate Court. Tho present ap- 
peal therefore fails and must be dismissed 

with CQ-^ls, 

Shamsul Huda, J.—I agree. 

V.i;. ILK. .Ippcaf dismisficd. 

A, I. R 1918 Calcutta 240 

FlUTCHI.R AMD ClIATTER-ILA, JJ. 

George Ihirgh .Ve.VuiV—Petitioner. 

V. 

J. D. Campbell and of/tm —Opposite 
Parties. 

Rule Nisi No. 550 of 1917, Decided on 
20th .August 1917. against order of Sub. 

Judge. Third Court. Mymensicgh. 

(a) Evidence Acl (1872), S. 126—Solicitor 
summoned to produce letter from his client 
cannot be compelled to produce it, but he 
is bound to attend and depose that he has 
received letter. 

A solicitor is uot bound to produce before a 
Court or Commissioner appointed by the Court 
to take evidence, a letter written to him by his 
client, but be is liable to attend before the Court 
01 the Commissioner and state whether he has 
received su;h a letter, without reference to its 
contents. [P 241 Cl] 

(a) Penal Code {I860), S. 174—Solicitor 
called upon to show cause for not attending 
Court to give evidence when called upon to 
produce letter—Circumstances held did not 
justify action, 

A solicitor of a well-known position in Cal¬ 
cutta, having been served with a notice by a 
Commissionsr to attend before him to give 
evidence aud produce a letter wrilteu to him by 
his client, did uot appear before the Commis¬ 
sioner. but wrote a letter saying that he could 
not produce the letter, as it was a privileged 
one, being under the mistaken notion that his 
attendance was required only for the production 
of the document. Thereupon the Commissioner 
returned the commission unexecuted, and the 
Court , which was in a district far off from Cal¬ 
cutta, called upon solicitor to show cause why 
he should not be prosecuted under the provisions 
of S. 174,1. P. C. 

Held: that having regard to the posliion of 
the solicitor and the circumstances of the case, 
the procedure of the Court was not justiffable. 

[P 241 Cl] 

B. C. Miller and Amhikapada Chau- 
dhury-~(oi Petitioner. 

Atulya Gharan Bose and Atul Chander 
D^Ut—lot Opposite Parties. 

Fletcher, J.— This is a Rule obtained 
by Mr. McNair calling on Messrs. Donald 
Ganipbell & Corapany, who are the de- 
cree-holders in claim case No. 4 of 1917 
of the third Court of the Subordinate 
Judge at Mymensingh and also on the 
Subordinate Judge to show cause why 


the notice issued by the said Subordinate 
Judge on 9ch July 1917 should nob be 
cancelleJ. The facts so far as material 
are very short. This firm of Messrs. 
Donald Campbell and Company sued a 
gentleman of tlie name of A. K. Gaznavt 
in the Original Side of this Court and 
obtained a decree for about six lacs of 
rupees. That decree of this Court was 
sent for execution to the Coort at My- 
inensingh and presumably, Messrs. Do- 
nald Campbell and Company had given 
credit to Mr. A. K. Gaznavi on the foot¬ 
ing that he was a person of wealth and 
was able to meet any sum that might 
become due to them from him on the 
agreement on which he entered into 
these transactions. The decree-holders 
then proceeded to attach certain proper, 
ties that apparently ostensibly belonged 
to Mr. A. K. Gaznavi and Mr. A. K. 
Gaznavi pub in a claim that the proper¬ 
ties were not his, but had been dedica¬ 
ted to religious and charitable purposes 
by some document and, therefore, the 
decree-holders Messrs. Donald Campbell 
and Corapany could not recover their 
money out of these properties because 
they did nob, in fact, belong to Mr. A. K. 
Gaznavi. 

It may be unfortunate thafc that posi¬ 
tion, if true, was not disclosed at some 
earlier stage so that this firm of mer¬ 
chants in London, Messrs. Donald Camp¬ 
bell and Company, might have known 
before they entered into this transaction 
that the properties which they sought to 
attach bad been dedicated to religions 
and charitable purposes. But 
having passed from the hands of the 
firm of solicitors who conducted the case 
in this Court, the gentleman in Mymen- 
siogli who conducted the business of t e 
decree, holders did nob accept this case 

of Mr. .Gaznavi that this was a genuine 
dedication, bub he alleged that the wboe 
thing was a sham to withdraw the pro¬ 
perties from the diligence of the ore i- 
tors of Mr. Gaznavi. It appears that, 
in the course of certain proceedings, th 
firm of Messrs. Morgan and Company o 
which the senior partner is Mr. McNair 
had acted on behalf of Mr. Gaznavi. 7 
some means or other—it is nob necessary 
for us to inquire how—a document pur- 
porting to be a copy of a letter wri 
by Mr. Gaznavi to Mr. McNair came lo 

the possession of the gentleman condoo 
ing the proceedings in the Qour, 
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Mymensingh, Whit that letter contains 
we do not know; we have not seen it. 
Bub the decree-holders wished to got 
that letter in evidence and, therefore, 
they took out a commission to examine 
Mr. McNair, A notice of the appoint- 
ment before the Commissioner was 
served on Mr. McNair on 27th Juno and 
he was directed to attend before the 
Commissioner at 4-45 p m. that day. 

Mr, McNair took the view, and a pro¬ 
per view I may say, that the letter that 
he was required to produce having been 
given to him as the solicitor of Mr. Gaz- 
navi, he should nob produce that docu- 
ment v7ithoub the consent of .Mr. Giz- 
navi. That course was obviously right, 
although I think that the view put for¬ 
ward on the other side, that Mr. McNair 
was liable to attend before the Com- 
raissioner and state whether he had 
received a letter without reference to 
what were the contents of that letter, is 
accurate. A solicitor can only take ob- 
iection to produce a privileged document 
before a Court or a Commissioner ap¬ 
pointed by the Court to take evidence. 
He cannot say that he declines to come 
to Court because the document is, in 
fact, a privileged document. However, it 
appears, although apparently Mr. Mo 
Nait was not aware of that, that the 
decree-holders required his evidence for 
other purposes besides the production of 
this letter. Mr. McNair did not attend 
before the Commissioner and he wrote a 
letter to the Commissioner saying that 
be could nob produce the document as it 
was a privileged one. Ho heard nothing 
more about the matter after that. The 
Commissioner returned the commission, 
to the Court at Mymensingh and the 
next thing that Mr. McNair heard was 
that he was called upon to show cause 
before the Court at Mymensingh why he 
should not be prosecuted under the pro¬ 
visions of 8. 174, I. P. 0. That of 
course, is a procedure that nobody will 
seek bo justify. Mr. McNair is well- 
known both in this Court and in Cal- 
'outta. 

There is no reason to pub him to 
this treatment of having to go down to 
Mymensingh and show cause why be 
should not be prosecuted under 3. 174, 
I. P. 0., because he wrote a letter to the 
Oommissioner on 27tb June 1917 stating 
that he could not prodnoe the letter 
which he was asked-to produce.' 
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The Commissioner ouglit to have writ, 
ton hick toMr. McNairninking a suitahlo 
appointment and giving liiin a proper 
notice to appear and have liis deposition 
taken. There is no reison to tliink tliat 
Mr. McNair was not willing to apj ear 
before the Commissioner, in fact, he was 
quite wilJing. Mr. McNair was not at 
all in fault except that he was under 
a mistake that he antieij^ated that his 
evidence was required for, a? he had al¬ 
ready stated to tlie Cornmis?ionor in 
writing, that he woubi not l>ealdelo 
produce the document wintod from liim. 
The present Rule must be male absolulo. 
The only other question tint i-^ to ho 
considered in this case is the question of 
costs. 

There does nit seem to bo any rea¬ 
son to think tliat the decree.holders are 
responsible for the course adopted by 
tlie Commissioner in sending the com¬ 
mission back bo Myrnecsingh, because 
Mr. McNair did nob appear before him 
2 hours 45 miuutes after the Commis¬ 
sioner had written that letter to him on 
27bh June 1917. It is, liowever, as the 
learned Advocate-General has remarked, 
a strong case that au application should 
have been made by the decree.holders 
for a warrant or proclamation against a 
gentleman in the position of Mr. McNair 
because he should have appeared befoie 
the Commissioner within this limited 
time of 2 hours 45 minutes without 
regard to any other business that 
Mr. McNair might have had at that 
time. 

That case, of course, cannot stand and 
as already stated, we must make the 
Buie absolute. I am afraid that this is 
not a case in which we can order the 
decree-holders to pay the costs. They 
do not seem to be responsible for initiat¬ 
ing these proceedings. The Commissioner 
who returned the commission to the 
Mymensiogh Court seems to be really 
responsible. The proper course ought to 
be that the commission should be sent 
back or a fresh commission issued to 
take the. evidence of Mr. McNair and 
a suitable appointment must be made 
for Mr. McNair’s attendance before tba 
Commissioner. It is quite clear that a 
notice served 2 hours 45 minutes be- 
fore without any reference to wbat 
Mr. McNair’s engagements, however, 
pressing they may be, are, is nob a suit¬ 
able and proper notice. The Rule is 
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iicocr'IiTi '.lx :m \<10 ah^olube. We make do 
cril'M- ;i< to co^fc.-. 

Chatr.crica. J. —I ii,:^rc>e. 

v.i'.’it.K. Unlc nuvie >(l ,ol(iU\ 

‘A. \. R, 1318 Calcutta 242 
t’l.I-TCllKl; ANI) Smitiikp., -U. 

Sarpat Sinii'n and another — I’sti- 
tioners. 

7. 

Siii'jk IJiidhcriii — Opposite 

Partv. 

Rnlo Kisi No. o of 1017, Decided on 
29th March !i)l7, at’iii.sb order of Dis- 
tiict dudi’e, Murshidah.id, in ci?o No. 40 
of 1904. 

Civil P.C. (1903), S. llS-Dislrict Judge 
ordering on condition paym;;nt of allowance 
to guardian of petson of minor—Condition 
subsequently superseded — Subsequent ap¬ 
plication for allowance refuted for guardian 
not having complied with condition—Order 
can be sot aside in revision, 

A Idstiii'l Judge iiK'.de an order directiug tbi 
RUnrdiiin of the properly C'f a iiiiuor to pay to 
the puardiiL of hi« f’crsoH a ctrtnin allott.'ince 
on coudiiioD of the latter removing \viib the 
infant to .n certain house that bid ben p'o- 
vided for the vesidenceof tbc minor. This condi¬ 
tion wa.s however supcr-cdod by some other 
orders tut a subsequent application for the al- 
iowauce was refu-edby the District Judge on 
Iba ground that the guardian cf the raiiior'.s 
person bad net complied with ibe cooditicn: 

Hfld\ (FU'Uhfr, ■!., hesitating), ibat Ibe 
order of the District Judge refusing the applica¬ 
tion elioiild be set n<‘i'Jc by the High Court in 
rovisioti underS. 115. fP JlSCl] 

71. C. Miller, Jlrojolal Chalcravarty 
and Gurudas Sinha —for Petitioners. 

Dwarlanath ChieJcerbntty Ramcn. 
dra Nath Sen and Dhirendra Xatk Sen 
—for Opposite Party. 

Fletcher, J.— This is a rule calling 
upon the opposite party to shew cause 
why the order complained of in the 
petition should not ho set aside, The 
order complained of was passed cu 
an application which is stated in the 
order-sheet to be application for re¬ 
view of judgment. As a matter of fact 
it was not such. It was a renewal of an 
application that had been dismissed in 
May 1916. The application was made 
for a direction upon the guardian of the 
property of a minor to make certain pay¬ 
ments that had been directed to be made 
by the District .Judge, the amount being 
Rs. 300 per mensem, for the minor s 
maintenance. The question turned upon 
the consideration of a condition that the 
District Judge had imposed by an order 
dated 8th May 1912, the District Judge 


having by that order directed that nci 
p.iyinent should he made to the guardian 
f.f tli.3 person of the minor, that is the 
mother until she went with the infart 
to live in a house provided for the resi. 
denee ol the infant. Then on 22Dd May 
1912, an order was made that is said to 
!iav 0 supersede'! the order of 8th May 
of the same year, by which the District 
Judge is said to have set aside the condi¬ 
tion as to the removal of the guardian 
with the infant to the house provided 
for tlieir residence. Tlie words of the 
order are these: 

“Havirg regard to Ibe certificate of fbe Civil 
SurgcoD oil the subject cf the condition ol the 
bealtb of ibc minor's motber 1 am unable lor 
ibe present to make any order for her to te- 
wove into the house that bas been provided for 
the minor’s u.^e.” 

The matter, if it rested there, might 
havo occasioned some difficulty. Speak¬ 
ing for myself, I am not stall sure that 
the Judge made that order permanently 
superseding the order of 8th May 1912. 
I think it was simply meant prima facie 
as a temporary measure during the then 
exciting illness of the minor’s mother. 
But the subsequent orders made by the 
District Judge show that the allowance 
was to be paid to the minor's mother 
notwithstanding her failures to reside 
in the residence provided for her use. 
There was an order when the motber 
was living at Madhupur—although ap¬ 
parently the Judge did not view with 
favour her residence at that place which 
clearly recognized that Rs. 300 a month 
was to be paid to the motber. The 
mother is now dead. The District Judge 
dismissed the application that was made 
tc him on the ground that the motber 
of the infant never complied with the 
condition imposed by the order of 8th 
May 1912. Thisrulebas been obtained 
against that order. 

It bas been urged that this Court can¬ 
not interfere under 8.115, Civil • 

I must confess I am considerably im¬ 
pressed with that argument. 
considerable hesitation in interfexingiu 
a case cf this nature. However, the 
other learned Judge on the Bench dees 
not feel that difficulty and I do not think 
that in a case like this, where all 
merits are on the side of the guardian 
who maintained the infant, I should pr^s 
my doubt so fur as to dissent 
order that is going to be made. The 
amount of the arrears of maintenaDoa 
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claimed stands in two parts. First of 
all, the pert that accrued due on the data 
of the order of the leaioed District 
Judge, that is. 22nd April 1912. As re. 
garda that it could not matter whether 
the mother resided at the houso provided 
for her or in any other place. AM that 
money has been spent and laid out for 
the bene’it of the infant and the condi. 
tion as to the residence was imposed as 
regards the future payment and not as 
regards the amount tUat became due for 
past years. The learned Judge obviously 
ought not to have deprived the guardian 
of the person of the minor of that money. 
The other part, that is. as regards the 
arrears that accrued due after that order 
of 22Dd April 1912 stands on a differeut 
footing. On the whole, 1 arn not pre¬ 
pared to say that the leircod Judge by 
his order of 8th May 1912, did mean that 
the payment of the allowance should he 
mide only in the event of the guirdim 
of the person of the ruinor removing to 
the house that had boon provided for the 
residence of the minor. The subsefjuent 
orders passed by the learned District 
Judge scorn to recoguize the fact that the 
mother and guardian of the person of 
the minor was entitled to receive an al. 
lowance of Ks. 300 a montli without 
residing at the house that had been pro¬ 
vided for their use. On the whole, I 
think the order of the learned District 
Judge ought to be set a.sido and, with 
regard to the allowance of Rs. 300 por 
mensem that accrued due prior to 22nd 
April 1912, the petitioner is entitled to 
receive it and with regard to the allow. 

ance subsequent to that date, he is en¬ 
titled,to receive it upon satisfying the 
learned Judge that the minor was sui¬ 
tably and properly maintained by the 
mother during the period between that 
date and up to her deLth. The rule is, 
therefore, made absolute on these terms 
with costa, one gold mohur. 

Smither, J.— I agree. 

v.b./r.k. Rule made absolute. 
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Ohitty and Smither. JJ. 

foyenullah Repari—Petitioner. 

V. 

Emperor—Opposite Party. 

Criminal Revns Nos. 1337, 1338 and 
1339 of 1917, Decided on 4th January 
1918, against o'dor of Snbdivl. Officer 
Q»ib»nde. D/. 24th Beptorober 1917. 
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(a) Penal Code (I860), S. 411-Stolen pro¬ 
perly found after long lime-Presumption 
a> to guilty knowledge does not firise-Evi- 
dence Act 1,18/2). S. ii4, llius. (a). 

rr^i'eruis i f aij otdiurirv kind nUeijf-d tj t i\v 
h.eiJ6Col,non2>thainii h'u-ioy i,ecu Luud \n 

U posie>Mou cl l!.v ncciiM.-.! on Ith .AumKt 

/Ml: ihut there uo ^rn,;nd for a 
ti.ii iinder^-. ;11 llj it iho no.;.!iod reo ivfd Lbe 
:’.ood< Kt-nving them hnvv beeu In vine 

ree.ifd ij me f.u-Cs :L-: i-r.perr.iei of uu 
oroiQiiiy -iind and if vilue nud tl-,- ovi- 

nence of thoir \\ v.,.ai; 

iu\r • ■ . D ^ . !' 2 M ij IJ 

(b) Crimi.nol P. C. «;893l. S, 35-Maeis- 

trate cannot pais corcurrei.t se-.tonces “on 
accused in separate trials. 

A !ms 00 ,..,-A-c-r to miKo an urd- r tint 

the seuteuco* of tnipriiiomeut i .-v-ed bv l.im on 

ttu accused ID two ioparue trials sliinil,} rim 
coucorr..mly. 

D. ,V. Dagohi for Potitionois. 

No>i. 1337 and 1339 o/ 1917 . 

Judgment, - There ara two rnles 
giaute.l to JoyenulDh Depari who was 
convicted in two iria.'s under .S m 
!. l^ C..and scniyiiced in Odcii 0^,50 lo two 
raoiulis iuoi-ous itiiprisoDiiiOut, The 
Magistrate directed ihat the sente-ce in 
the second ciso was to lun coneu:reutly 

with U10 sootence in iho (irst. We mav; 

mcDtioii that the Magistr-xfc h i.l no power 
to make any such order, tiiu triijs beina' 
separate trials for t^^o distinct oiJencos 
ihe evidence however against the accused 
m both cases seems to besoiinsatisfactorv 
that ju IS impossible to uphold the cod 
viction ami sentences. In the lirst easo 
the petitioner 13 ciiarged with being in 
poisession of certain keys knowing them 
to Ijo stolen. It rruv bo tliat the kevs 
were stolen on 28li, April as stated. It 
rnay he also that those keys were found in 
the house of the accused on 4 th August 
following. That however would not be 
suiricioiit to prove a dishonest intention 
on tlie part of the accused. There is noi 
ground for presumption under S. 114 
Evidence Act, as the property was dial 
covered so long after the theft and the 
keys wore very ordinary keys, which 
might happen to be of the same pattern, or 
might have been brou.ght to the aocused’a 
house quite innocently. The accused dis 
olaimed all knowledge of these keys and 
there does not ajipear to beanythine in 
the evidence to fix him witli the know 
ledge of the keys or how they c vme there 
It appears also that the accused is a men 
ofsubstaneeand would liardly hearecsivei 
of stolen property of insignifloaDt value i 
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TIio U-n s -i-re said :.ob3 valued at Ri. 2-8 0: 
aril tlicy woal'l Ivirliy t'O worth as much 
aa that oxcei't in.cjnnexijn witli the safe 
the lock of which they rttcel. 

In tho other case aifunst this accused, 
he IS to ho in pcssfission of some 
oloihs sloion from tlie sh )p of one Frail 
Cloind on ‘J'JlIi -Inly. In llii^casethe 
ideniihciti^jii of the cloths seems to be 
weak and it is to he noted that the com- 
of the theft was not made until 
after iho property was said to have been 
found in the house of tho accused, that 
iatosayon4thAu-just. Thesecloths were 
said to have been found hidden under a 
heap of paddy, tho accused being a dealer 
in jute and I'addy. It is stated in the 
petition of tho accuse 1. hub we do not 
find it in tho ovidonc", that tho house 
consists of a number of rooms occupied 
by a nunibar of people some 40 or 50. 
There is nothing on tlia record to show 
precisely in which apartment tho stolen 
property was found or whether that would 
necessarily connect the stolen property 
witli the accused. It may have been in a 
part of the house occupied by somebody 
else. We think that it would nob be safe 
to maintain the conviction and the sen¬ 
tences. The Rule is made absolute, the 
conviction and sentences passed on the 
petitioner, are set aside and his bail-bond 
will be clUcharged. 

In No. 1338 of 1917. 

This Rule is connected with Rules 
Nos. 1337 and 1339, the petitioner in this 
case, Moniruddin Sheikh, having been con¬ 
victed under S. 411, I. P. C., for being in 
possession of a biridani worth Re, 1-8-0 
knowing or having reason to believe that 
it was stolen. This biridani is said to 
have been stolen on ths same day as the 
keys said to be found in the possession of 
Joyenulla Bepari, that is to say on 28th 
April. The biridani was found on 4th 
August. Having regard to the length of 
time, there is no presumption that Moni- 
ruddin knew or had reason to believe 
this biridani to be stolen. He said that 
the biridani found with him had belonged 
to his deoeased wife and had been in his 
possession for a long time. The evidence 
as to the identity of this biridani appears 
to be unsatisfactory and we do not think 
that this accused ought to have been con- 
victed^under S. 411, I. P. C., for having 
the biridani found in his possession. The 
cenviotioQ and sentence passed on this 


nccuged are also set aside and his bail, 
bond will be discharged. 

V R./r.k. Rules made absolute. 
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WOODROFFE AND 8 MITHER, JJ. 

Joij Chandra Das Gupfa—Plaintiff— 
.\ppellant. 


V. 


and others —Defendants— 


Sm. Khuki 
Respondents. 

Appeal No 1731 of 1916, Decided on 
2 l5t May 1915, from appellate decreeof 
Sub. -Tudge, Dacca, D/- isObh April 1916. 

Landlord and Tei'.&nt—Treipasi on ten¬ 
ant’s land—Cause of action to landlord doe* 
not accrue till termination of tenancy. 

The grantor of a subordinate tenure is not 
bound to sue (or trespassc-s committed ag^tinst bis 
tenant dining the continuance of the tenure, 
inasmuch as his eight of action does not accrue 
before the tenancy comes loan end. 

LP 214C1;P 245 C1] 

Gunada Charan Sen and Prokash 
Chandra Pakrasi —for Appellanb. 

Gopal Chandra Das^iot Respondents. 

Judgment. —In this case the defen¬ 
dant has set up two defences, first of 
all it is stated that the land was part 
of a miras tenure of which she was the 
holder and the second was adverse posses- 
si jD. Both the Courts have held that 
tho first ground failed. The question 
that arises now is as regards the second 
ground. The Muosif has found that ths 
land was in possession of Sitanathasa 
tenant up to the year 1313, correspond¬ 
ing to 1906. He also appears to have 
accepted the case of the plaintiff 
Sitanath got this land by inheritanoe 
from one Haridas, who is said to have 
held it as a tenant under the plaintiff. 
The Munaif then found that the tenancy 
was abandoned by Sitanath in 1313 an 
was sold by him. This story of thesae 
and abandonment has not been accepte 
by the Subordinate Judge, who finds tba 
Sitanath was not in possession of t 
disputed land within 12 years before fc ® 
date of suit, and the account of the sa e 
and abandonment is a got-up story. ® 
does not, however, find that Sitana 
was never a tenant nor in possession ® 
the land at any time, and on this po'° 
reliance is placed by the appeHaot on 
principle stated in the decision 
as Gunga Kumar Mitter v. f j 

sami (1) and some other decisions, that J 
grantor of a subordinate tenure 
bound to sue for tresp asses comm] 

1. (1395) -23 Cal 868. 
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againsb his tenant during tha tenure and ^b} Civil P. C. (1908). 0,21, R 17 (i;— 


that his right of action accrues « hen the 
tenancy comes to an end. In order, 
Itherefore. to determine this part of the 
case it is necessary, in the Gist place, 
to ascertain whether Sitanath hold the 
tenancy under the plaintill and what tho 
nature of that tenancy was, and secondly, 
if Sitanath bad such a tenancy when did 
it terminate. The iearned Subordinate 
Judge does not seem to hive realized that 
the time ran against the plaintiff, not 
from the date upon which the defendant 
got possession, but on the termination of 
Sitanath’s tenancy, if that existed. The 
tenancy might not in fact terminate 
until some time after Sitanath had lost 
possession. 

We must, therefore, set aside the judg¬ 
ment and decree of the Subordinate 
Judge and remand the case to him for 
re-hearing after determination of the 
issues stated above. If it be found as a 
fact that Silanath never had the tenancy 
under the plaintiff, then the claim of the 
plaintitl for khas possession must be dis¬ 
missed. Similarly if it he found that 
Sitanath had a tenancy hut that tho ten¬ 
ancy terminated more lhau 12 years 
before the institution of tho suit, then 
also the plaintiff s claim mentioned must 
be dismissed. But if it be found that 
there was a tenancy of Sitanath under 
the plaintiff and the same terminated 
within 12 years 'of suit, then the plain¬ 
tiff’s claim is not barred. With these 
observations we must remit the case to 
tho lower appellate Court for re-hearing 
of the appeal. Costs of this appeal will 
abide the result of the hearing. 

v.u./p.K, Case remanded. 
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Fletcher and Richardson, JJ. 

Joyanuddin Khan —Petitioner. 

T. 

Jamiruddin Sarkar —Opposite Party. 

Oivil^ Revn. No. 682 of 1916, Decided 
on 9th January 1917, against order of 
Sub,. Judge, Eaogpur, in Miso. Jndicial 
Case No. 75 of 1916, 

(■) Execution—Decree binding—Concent 
decree—Executing Court can go behind de> 
cree to properly underatend what it wac. 

An executing Court can go behind a consent 
. decree and look at the terms of the compromise 
in accordance with which the decree was passed. 
In order properly to onderetand what the decree 
was. fP 346 C 11 


Application for execulion rejected as not 
being in accordance with law does not save , 
limitation —Limitation Act (1908), Art. 182. 

An iipplic:tti>iD for eTteciKic n of m (h erfo rejpcted 
by a Court u-.der 0. 'Jl, if. 17. sub-R, ll). as not 
boiog an applic vtioii in accirdatico ai, n i i w. will 
uyt op^nl-'j to .save limititiou uu Jer .\rt. 1H2 Lim, 
Aot. ,1’ ilb C 1' 

(c) Limitation Act '1908), Art. 182 - Decree 
payable by instalments—Whole amount to 
become due on default of one instalment — 
Decree-holder has no option. 

WLen, under a decree pasable by ins-taiuients 
the whole decieta 1 amount b'-come^ duo on d- fault 
in the paymeut of one iDstilinoat, the doi-rce-hd- 
der has not tiie option eitlior t j c ) Jipel iinmcd'a'e 
paymcDt of tho whale annuiitdun midnUie 
decree or to recover the monw in acoord.incc wilb 
the iustalmeDts; 13 C. L. U. 2l3, not Foil. 

fp 24C C i) 

Jiemendra Chandra Sen —for Peti¬ 
tioner. 

Girija Prasanna Sanyal for Atul 
Chandra Gupta —for Opposite Party. 

Fletcher, J. —This is a rule calling 
upon the oi'posito party to sho-v cause 
why tiie orler comi'lained of should not 
1)0 set aside. • The present applicauc is a 
deori-e-holder. Ho brought a suit on lObh 
May 1911 agaiust lito persons to recover 
certain moneys due on a promissory note. 
The suit was decreed on coinpioinise, 
The coiDproniiiQ petition was dated Ist 
Juiy 1911 and the decree passed on the 
tei ms of the compromise was dated lOth 
July of the same year. Under the terms 
of the compromise, it was provided thata 
certain sum should be paid by each of the 
various defendants and by iusbalments 
and that, default being made in the pay¬ 
ment of one of tho instalments. I he whole 
amount would become duo. Tho decree 
itself staled the instalments hut it 
omitted, by an error presumably, to state 
the condition as to the whole amount 
becoming due on default being made by 
the judgment-debtors in the payment of 
theiostalmeots. An application was made 
for execution on 10th July 1914 against 
all tire five defendants. That application 
was rejected by tlie learned Judge on the 
gronnd that the prayer for execution was 
not in accordance with the terms of the 
decree. The present application was then 
made on lObh November 1915 against 
defendant 2 alone and the learned Judge 
dismissed his applicaticn too on the 
ground that the decree is barred by limi¬ 
tation. Against this order the [)reseob 
Rule has been obtained. The brst point 
that has been argued is that the Court is 
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nof. rniificl to -lo i)ohin.l tho-lecree, but 
H bouu'l to t!‘,o 'Ivcrae ani not co.i- 
■iiiler \\hu a/i|)uaro in thj soieuamab or 
tho (loliticu of c*jni;;io!iU50. The order 
isli3et siio.vs that the suit wis deereed in 
i{;c(>ri]:i,(ii;e wit:! tiie terms of the cotn- 
proinise an 1 it was noueasiry for t!ia 
L-Jurt, in Oflor to properly un.leratanJ 
I'vbat tlio decree was, to look at "'‘f’ te-ns 
|Of Cno conipioniiso, That Ijeio,:’ so, the 
-lu'lftc was clearly entiblad to consider the 
terms of the co’npromise. 

Ino next [)oiufcthat was t aken was that 
the a[)plicrition-for execution date 1 10th 
• uly iOl t was an api)lication made in 
accordance with law in a proper Court 
for execution and that, theiefore, the 
imitation was saved oy that application. 

1 ut hat happened in that c ise was that 
tlie ai)p!icitiou wi? devlt with by the 
ItMi-ned Julj’e under the provisions of 
li. 17. &Lih Rr fi). Civil P. G., 
namely, thatthe Court liaviiig ascertained 

tiiab the re juiretnents of R. 11 to 14 of 

tne Slid order hid not been complied 
•vuh rejecto l the application. It is clear 
from the terms of sub.Pv, (2). 0. 21, 

R. 17, lint, whenaCourbrejectsau applil 
eabioQ under 0. 21. R. 17, sub R. (D, the 
applicibiou la that ciso shall not be 
deemed bo have been an applicibion in 
iiccordance with law. because that sub- 
'Ule snows when t.be Court permits 

application tj ho amended and then 
receives u, tbe application then and only 
then can be deemed tobave been an appli- 
cation in accordaace with law. I am of 

cpiniou that in this case the application 
Jated lOch July 191-1, having been re. 
leobel under 0. 21, R 17, sub-R (l), 
as not being an application in accord 
.ance with law. that application would 
nob be ooe tint would save limifca. 
tiOQ. Then the next poiut that was 
;arguQd was that in any case, the decree 
'-‘0Jog payable by instalments, the decree- 
yiolder had the option either to compel 
immediate payment of the whole amount 
due under the decree or fo recover the 
money iu accordance with the instal- 
meats. In support of that view the 
•ecisioQ of this Court in I he case of 
^Uiunder Komil Das v. Bisassarree Das. 

(l; has bean relied upon. That deci- 
ision has not been followed in many cases 
land I prefer to follow the decisions which 
!h_a_vj_tjjten_a^co ubravy _vijw. In the 

1- (1S83) 13 C L R 243. 


result, the present Rule fails and mast 
oe di3cnarL»9i wiuh costs, onegold mohar 

Kicnardson, J.—I agree. 

v.u./h.k. Dule discharged. 
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CHATTl^n.TEL! AND RiCHARDSOaV. JJ. 

liajah Ali Mian and njioi/ier —Plaio. 
till a Appellants. 

V. 

Piindu Mulick and Dafeedants' 

Respondents. 

Appeal No. 2476 of 19U, Decided on 
Lud duly 1917, from appellate decree of 
Offg Sub-fudge. Piibna, D/. 2-5-1914. 

Landlord and Tenant — Abandonment- 
Uaufrucluary mortgage of part of non trani- 
terable occupancy holding-Tenant leaving 
village but nolfor good-Tbere is no aban- 
donment. 

iiiero is no i'ibaQdoDOiont of an occupancy 
holding wbore the tenant after execution of a 
iHufrucluary mortgage of a pottioQ of tbe bold- 
lu^ leaves the vilidge but not for good and his 
heirs cjoie back and ro.^utne possession of a por¬ 
tion of the Und. [p 247 C 1] 

Saral Chandra Roy Choudhunj -lot 
Appellants. 

Basni Lnl Sircar —for Respoadonts. 

Facts The plaintiff was the appel¬ 
lant, and the appeal arises out of a suit 
for ejeotinenb of the transferee of an oc¬ 
cupancy holding by the plaintiff .land¬ 
lord. One ITijitulIa was the tenant in 
occupation of bbo bolding. He executed 
a usufructuary mortgage of the whole 
holdiug. deiivere.l possession bo the mort¬ 
gagee, and left the village in which the 
land in suit was situate and went to li?e 
in another village. Subsequently, just be¬ 
fore the institution of the suit, some of 
his heirs erected a hub on the land pro¬ 
bably with a view to live there. The 
landlord then brought this suit for eject¬ 
ment on the ground of transfer of the 
occupancy holding end its subsequent 
abandonment by tbe tenant. The de¬ 
fence wasthib only a portion of the hold¬ 
ing was transferred and that there was 
no abandonment. The Court of first in¬ 
stance gave a decree for ejectment, bat on 
appeal, the lower appellate Court r®- 
versed the decision of the Munsif, bold¬ 
ing that although the tenant left the land 
after having delivered possession to the 
usufructuary mortgagee, still as ids heirs 
came to live upon a portion of the land, 
there was no abandonment and so the 
landlord could not get a decree for eject¬ 
ment. Hence this second appeal to the 

High Court. 
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Judgment.—It is found that the ten¬ 
ant who execute! the nsufrnctuavy mort. 
gage never left the village for good. .As 
a matter of fact within a short time after 
the mortgage, his sons came back and 
they are in possession of a portion of the 
land. The Court of appeal below, upon 
a 'ocnsideratioD of these circumstances, 
has come to the conclusiouthat there was 
no abandonment. That being so, the ap¬ 
peal must fail, and it is dismissed with 
costs. 

V.B./r.k, Appeal dismissed. 
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Fletcher and Smither, .IJ. 

Go pal Chandra Das and ot/icrs —Peti¬ 
tioners. 

V. 

Kshetra Mohiin Bkuia —■ Opposite 
Party. 

Rule Nisi No. 208 of 1918, Decided on 
8rd May 1918. from the order of Munsif 
drd Court, Tacnluk. in Revival Case 
No. 193 of 1917. 

(a) Arbitration—One parly failing to ap¬ 
pear—Arbitrator should hear other party 
before making award. 

A refetoQce to arbitration in a case provUel 
tliat tbe arbitrator should dotcriaioc theoas) 
after hearioit tbe cvidoDco aud that if one o! tbe 
parlies failed to appear before him, he ^^hould 
bave powor to proceed to hear the refetcuco ex 
parte. • 

ilelh. that on tbe plaintifl's failure to appear 
before tbe arbitrator on tbe daylfixed for trial tbe 
arbitrator could not make an award without 
taking any evideticebut should have proceeded 
to hear the evidence of the other side. 

[l':247C 2] 

(b) Civil P. C. (1908).O.9,R. 9 and Sch. 2, 
Para. 24—Award without anyevidence can¬ 
not be set aside under O. 9, R. 9. but should 
be remitted to arbitrator for re-consider¬ 
ation. 

An award made without taking any evidence 
at all cannot be sat aside by the Court on the 
plaintiff’s applicaliuQ under 0. 9, B. 9, but 
should be remitted under tbe provisions of Cl. 14 
to tbe arbitrator for re-consideration if a proper 
ease is made out by tbe plaintifl to excuse bis 
absence before tbe arbitrator. [P 247 C 2] 

' (c) Civil P. C (1908), Se 115 ^Award with- 
out any avidenca should be returned— 
Arbitration, 

The High Court in the exercise of its powers 
under S. 116, should order remitting tbe award 
made without taking any evidence at all fur re¬ 
consideration by tbe same arbitrator on tbo 
ground that tbe award had left undntermioed 
the matters refnrred to arbitration, [P 2tB G ll 

Sarada Charan Maity —for Peti- 
tioDors. 

Judgment.—This is a rule on the 
opposite party to show cause why the 
order of the Munsif, dated 9th February 


1918, sliould not ho sot a^ii'ie. What lian. 
pone 1 was this; Thoro was a disptit.o bet¬ 
ween the I'laintitV and tlie rlefonnants. 
Tliat gavo ri=o to a Robtor couuseh 

jirevailol and the suit was rofon-el Isy 
the Court to bl'.o arbitration of a certain 
penbleraan by tbe oousenb of hotli parties. 
The terms of the re'ereuce provided that 
the arbitrator siiould determine tbo case 
after boiring the evidence and that, if 
one of tbo parties failed to appear before 
him, ho should have power to proceed 1.) 
hear the referonco ox parte. The plain- 
tiff on the date tixed for tho trial dil not 
turn up, although the arbitrator waited 
for two hours. Then instead of proceed, 
ing to hear the case ex parte, tbe arbit 
rator considered that he had power to 
deal witlr the matter as a Civil Court 
had, if the plaintiff was in default. That 
is not so. The arbitrator ought to have 
proceeded bo hear the evidence of the 
other side. Bub instead of doing that, 
he made an award. The award was then 
sent to the Court and, on an application 
to IHe the award, the plaintiff objected 
on the ground that he had a reasonable 
ground for nob appearing before the ar¬ 
bitrator and gave some excuse for being 
absent, 

Tbe learned -Tudge sail that tT.b 
was not the jiroper v.'ay but that 
(be plaintiff ought to have applied under 
the provisiotis of 0. 9, R 9. Civil lb C. 
Of course, tbe learne’i Judge was clearly 
wrong in that view. The plaintiQ having 
a'^tel on the suggestion of tbe leavnel 
•Tudge and having male an application 
under 0. 9, H. 9. Civil P. C., the letrned 
•Tudge then set aside the awarl of the 
arbitrator and restored the matter to his 
own file. The learned Judge was oh- 
viously wrong in doing that. It is quite 
clear that if the arbitrator in this case 
had loft undetermined the matters re¬ 
ferred to him for arbitration under tho 
provisions of Cl. 14, Sch. 2, Civil P. C , 
the Court might remit the award or any 
of the matters referred to arbitration for 
re consideration to the arbitrator. That 
being so, the learned Judge, when a pro 
par case was made by the plaintiff tc 
excuse his absence and when it was 
abown that the arbitrator had made his 
award without hearing any evidence at 
all, ought to hiva retnitbsT die awar.l or 
tho matters referral to arbitration for 
re-coosideration by the arbitrator. The 
proper order to make in this case is that 
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Sa:u'^i P.tXUD 7 . Moi^ (PhSolier, J). 


f'lo ^^unqf shoul 1 

'- lo :uij insbt-al thereof, umler 
■;u' pi. .iqonsof IJO, Civil P. C.. we 

Mi"ii I fiiako an or.le;' th'j 

r-var.l jn rho /,):r.ter vtferred to arljifcra- 
tion fur re.c •o-i lecition by tha same 
arbitrator on t!ia ,?r. im'l tli.u the award 
h'l^ iii).lator..,iu;(l rhamatterd refer- 
jred to arliitracioii. There will be no 

(or ier as to oj:t3 of this rule. 

^Order set aside. 
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i LETCHER AND ShamSL'L UuDA, J-f 

‘^arada Presad /?oy-DeronJaat-\i). 
pollant, 

V. 

Ananda Mo}/ Dult.i and others — 
pendents. 

-\p|.<>a No. ll.lSof 19 ;,;, Oeci.lal on 
Aj.ril VJis, /ron the .Appellate 
Daorooof Snl,. .1. Ut Clas., Borlwan, 

20th ,-\pi,i 

no.ice-N' P“t - 

nodee—No case of estoppel, 

is put 

on notice HDd can b.v reasonable dijitcnce dis¬ 
cover wh.j tbe tru, f.ct. were, th^e c'nnot 
be a case 0, e,lopp=l. [PSlS C -^l 

A"*'* Kahknt. 

Chuckerbarty, .\arfindra Xath Clio. 

tidhry, Lipin Behan Ghoshll&nk] Uruk. 

ramdas Ckuckrabari,r-lov Appellant. 

5«,a^ Chander 
Loj Umvdhury and Jadu, Nath Mandat 
tor Keapondents. 

Fletcher, J. -This is an appeal by the 
feodanu agunst the judgment of the 
iQ^rned Subordinate Judge of Burdwan 
^ateUbeoOtb April 1916, reversing the 
oecree of theMunsifof the same place. 

Jhe plaiotiff brought the suit for setting 
aside a conveyance and a sale under Regu- 

th« sold by 

defendants S anJ 9 on behalf of 

eplaintill on the 10th Asjar 1319, 

hen he was a minor, the defendant No. 

nnMl’" of the plaintifi's 

uncles will and the defondent 9 being 

fact found is that the 
.am.iff was not a minor at the time of 
the sale and, therefore, it is obvious that 

his mother could not sell the property 
on his behalf. The oase is obviously a 

Clear case of caveat empeoraodthe learned 

Judge has found that there was no case 

01 representation by plaintiff that he had 
not reached the age of maiority. A point is 


made that, as regards the part of ths pro¬ 
perty that was derived under the uncle’s 
will, it is not shown that the defendants 
as e.Necutor had not sold it for the pur. 
poses of a Irniuistration. There are many 
answers to that, i’irst of all, the uncle 
die.l many year.s before, much longer 
than prima facie there could be any out- 
Ftanding debt against the estate of the 
uncle which could ha recovered, having 
regard to the provisions of the Limits, 
tion Act. Therefore, prima facie the 
executor s power to sell for payment 
Oi any debt bad gone. The other powers 
given by the will to the executor, as ap. 
pears from the judgment of the lower 
appellate Court, came to an end when 
the plaintiff attained majority. The will 
lias not been showu to us; but that ap¬ 
pears from the judgment. If the defen¬ 
dant i had made the ordinary enriuiries 
on ins()ectiug the vvill, he would have 
fount! out that the powers given hy the 
will to the executor terminated when 
the plaintill attained majority. Therefore, 
there cannot be any case of estoppel when 
the defendan*! 1 was put on notice; 
and be could have by reasonable diligence! 
discovered what the true facts of tbecasei 
were. On the tindinga of fact made byl 
the learned .Judge of the lower appellate 
Court it is quite clear that there is no 
estoppel against the plaintiff nor did he 
lose bis title to the propertv conveyed 
by the defendants 8 and 9. 

The other point is about what is called 
the astam sale, which seems to suggest 
that the defendaut 1 knew perfectly 
well that the titlo that he had aeguired 
was not a good one, because his view was 
that the title vvould be improved by e 
default and sale under the Putni regula¬ 
tion. One does not ordinarily want to 
improve his title. The title generally 
improves with age like manyotherlhinge. 
But this person thought that it would be 
improved by being extinguished and that 
thereby a new title would come into 
operation. It is not shown that that sale 
was fraudulent—probably it was not. 
But what is shown is that the defendant 
1 was never in a position to comnoit a 
default and have the property brought 
to sale, unless he had this improper 
purchase from the defendants 8 .and 
9. That being so, it is quite clear* that, 
on ordinary principles, he cannot retain 
the property that he simply acquired by 
reason of being in a position that he had 



1918 Metkoi’OLITan Eng. WouKS V. Dkuuunner (Groaves, J.) Calcutta iM'.t 

asko.l for ileliverv of thecar id acconlauco 


no right; to ocoupy. Tlie case is a perfectly 
simple one having regard to the (acts 
found by the lo.ver appellate Court. Tlio 
appeal fails and is dismissoi with cost:^. 
Shamsul Huda, J.—1 agros. 
v.b/r.K. Appeal dismissed. 
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Greaves, J. 

Metropolitan Engineering Works — 
Fiaintifls. 

V. 

Walter Eugene Detrunner — Dofen- 
dant, 

Original Civil Suit No. 547 of 1917, 
Decided on Ut June 1917. 

(ft) Deed —Construction —Mesning of words 
"up to’’ or ‘‘until" certain day, Illustrat¬ 
ed. 

The words “up to" or "uotil" a certain day in 
a contract may be construed as exclusive or in¬ 
clusive of the day to which they are applied BC- 
cordiug to tho context and subj^cl-matter of the 
0 ntracf. [P 240 C 2] 

Where in making an offer for the sale of a motor 
car the vendor said in a letter "please under¬ 
stand that myoffet only holdsgood upto Wednes¬ 
day next as the lime I have is limitad," 

Held', that having regard to the ordinary bear¬ 
ing of the words "up to” aud to the well-known 
principle applicable to deeds and otberdocuments 
that a document should in case of doubt and 
where all other rules of conslructious fail to be con¬ 
strued mop; strongly again-t the grantr-r, the 
offer remained open during the whole of Wednes¬ 
day and did not expire at midnight of Tuesday. 

[F 2r:0 C 1.2'. 

(b) Evidence Act (1 of 1872). S. 91-Ex- 
triniic evidence to explain document is not 
admissible. 

i No extrinsic evidence as to the sense in which 
tho words were used by the promisor or under¬ 
stood by the promisee is admissible under S. 91. 

(P 249 C2) 

Langford James B. K.Ghose—loT 
Piaiotitl's. 

B. C. Banerjee—iox Defendant. 
Judgment.— The short point which 

arises for decision in this suitis the mean, 
ing of the words “up to Wednesday” 
contained in a letter, dated 12th May 
^ 1917, and addressed by tho defendant-to 
’ the plaintiff Company and whereby the 
defendant offered to sell to the plaintiff 

Company bis Motor car in these words; 

"Nevertbeless I am quite willing to band over 
tho Motor car to } on against a cheque of Rupees 
8,120,—Rs. S,000 being the costs of the car and 
Bs. 120 Interest. As 1 Intend advertisiog thecar 
unless you wish to have It, please understand that 
m; ofler only bclde good np to Wednesday next, 
the time 1 have is limited." 

It is not disputed that the plaintiff 
Company some time on Wednesday 16th 
May tendered Rs. 3.120 in Government 
ourrenoy notes to the defendant and 


with tlie olTor cotUaino 1 in the letter of 
l.:th M'ly. The d-.lutiiiant, iiowever, ro 
fusel the tender contendinj; tnat his ollor 
expired at midnight on Tuesliu, loth 
Mi y, and tliatthe j)hrase''ui) to W’edues- 
flay" was exclusive and not inclusive of 
Wednesday. The defendant claimed tt 
give evidence of his moaning and inlen- 
tioa when he wrote the letter and of the 
souse in whicli tho plaintilV Con)[ian\ 
understood theoHor, ljub I refused to ad 
init this evidence having regard to 91, 
Evidence Act. 1 have not l>eeii iihlo to 
find, nor htvo counsel who a|)[<oarol he 
for me, any authority in wliich tho moan¬ 
ing and effect of tlm word “up to" Ins 
been judicially considered; but counsel 
have referred me to various autlioi iiie.s 
in which the meaningof the word “until,” 
which seems to me to he synonymous 
with “up to,” has been consi ’ered and 
discussed. These author-ties are collected 
in tho late Mr. Stroud’s Judicial Diction¬ 
ary, E'ln, 2, Yol, :h2J42, iiuder the head- 
ing until." nnd it apiiears from Rex v. 
-Sdtf^/is (1) that the word 'uutil’ may be 
construed either !ii exclusive or inclusive 
of the day to-which it is applied, accord 
ing to tho context and subject .matter. 
Xt appears from the cases cited in Mr. 
Stroud’s bock that in a memorandum en¬ 
larging tlie tine within 'Ahicli an aw,ird 
may be made, until” will generally in¬ 
clude tho w hole of tlie day named, that 
where a defendantisgivcu “till” a certain 
day to plead, judgment signed for want of 
a pita on that day was bad as tlie deferi. 
(laut raiglit have delivered a plea during 
such day. In Bellhoa.se v Mellor (2) a 
bankrupt was granted protection until 
29ih July from all process, and it was 
held that the protection extended to tire 
whole of 29th July. In Isaacs v. Royal 
Insurance Co.(3)gcol3 were insured from 
14th February 1868 until 14th August 
1868, aud it was held that under the 
terms of the policy ibe whole of 14tb 
August was protected. 

In the Annual Practice for 1917 at 
p. 1202 in the notts to R. 1 of Rules of 
the Supreme Court, 0. 54, which deals 
with time under the heading “General 
Rule of Computation” these words occur: 
—“all poriodsof time under Rulesof Court 
in the Supreme Court (including Rank- 

1. (1604) 6 Kaot 244 = 102 E R 1063. 

2. (1«S9) 4H&N 116=28 LJ Ex 141. 

8. (1870) 5 Ex 290=39 LJ Ex 189. 
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ruptcy) ' s;i<l in tiio Conntv Court’ are ?o 
coinpM*''! t li.it. (.'ifj (l;»v fi'Oin ’or * nftor ’ 
wtiicti t!i.! I.irne iix-3,1 is p.xelu'lol froui 
such cjuipuLation; p.n.j the <lay on wliicli 
tba act is to l»o tloue or until” wiiicb 


some act is [irohii-itol or protection atT.)rd- 
el, is iurlulotl therein (I'hievclopae'lii of 
Ihe lii.vs of I’.in-'Uud, Edn, 2, tit. “Time) 
iin i ■ p. IS 'Softhe Annual Practice 
uuiier tiio hoa.iin« "until.'' There is an 
Irish'Iccision to_t!ia contrary efiect in 
Iio<irrs V. Diivis ‘A), in which a plo.a of 
confession ha 1 been given with stay of 
execution until Ist May uexr-, and on 
that day execution was issued. The three 
Judges who formed the Court held that 
the writ was pro[jeriy issuel, l^urton. J,, 
stating tliafc the word until did not mean 
after. Now tliese authorities do nob ap¬ 
pear to me to be conclusive of the case, 
hut I think they show a general tendency 
of includon rather than exclusion of the 
day up bo tr uutil wlucli soinatliing is to 
1)0 done: but of course the coutext and 
subject.matter have to be taken into ac- 


count in dofcormiDing whether the word 
up to is to be taken as exclusive or in. 
elusive of the day bo which it is applied. 
J cannot find anything iuthecontext here 
which really assists in ojnstruing the 
words. It is true thatthedefendantstabes 
that, his tinio is limited, hut his anxiety 
on this score is not s j mudi to limit the 
period during which thcolVer is bo remain 


open, as to give !iim time to advertise the 
car in the event o{ iiis offer nob being ac- 
ce[)t8d. that ia to say, his dominating 
motive is, I should say, not so much to 
limit the duration of the offer as to have 
time to dispose of the oar elsewhere if his 
otler is not accepted. 


The result is that I have to fall back 
on the words themselves,and I think that 
the ordinary meaning which the ordinary 
person would attach to them is that the 
offer is to be open during the whole of 

AVednesday and does not expire at raid- 
'oight on Tuesday. Having regard then, 
list, to what, I think, is the ordinary 

■meaning of the words,‘ind. to the man- 

ner in which similar expressions have 
ordinarily and gaoerally bean consbrueJ 
and 3rdly. to the fact that I think the 
well-known principle applicable to deeds 
and I thiok toctlior docuoieDts that the 
document should in case of doubt, aud 
where all other rules of construction fail, 

be construed most strouglv against tbe 

4. U845) 8 IrL r"899: - 


grantor, Co Libt. 183 a,is applicable here, 
1 am of oiiiuiou that upon the true con- 
struction of the latter -m l the words ' up 
to Wednesday” the offer remained open 
until midnight on Wednesday. The car 
has. I understand, been sold, and, ac¬ 
cordingly the defendant, after deducting 
the sum of Rs. 3,120 from the saic-pro- 
ceo.ds (lass the sum of Rs. 583*7-0 due 
from him to the plaintiff Company for 
rajiairs to the cj;') and the commission 
on sale of the car, will pay over the 
hal'irico to the plaintiff Company. .4Dd 
the defendant must pay the plaintiff Com. 
pans d costs, to l-e taxed on scale No. 2. 
V.R./n.K, Order accordingly. 
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Fletcher and Nkwdould. JJ. 

Ilalodhar .V/r/oandof Appellants. 

V. 

Kali Piosonno Ilasu Roy Choudhury 
aud others —Respondents. 

Appeals Nos. 3035 of 1014 aod 65 to 
70 of 1915, Decided on Slst July 1917, 

from appellate decrees of Sub-Judge, 
First Court, Dacca, D/- lOth July 1914_. 

Practice-New plea— Point not railed in 
lower Courts Cannot be raised in lecond 
appeal. 

PJaintifTs claimed ceitaiu land as a gradual 
accesi^ioQ to their land ou tho iiorlb bank of the 
river. The liclendants alleged that it wasan 
sprung up in the rivet. It hiving beeu 
agreed upon between beth parlies that thecas® 
be decided OQ whether tbe Court believed 
tho ('laiulids' case of gradual accessi:u or 
defendauts’ case of tbe Und being au island, th® 
lo.ver appclhUo Court found that the land 
suit was ao isUud aud dismissed the plaintiffs 
suit: 

Held, (1) that it was not open to tbe plaintiffs 
to urge iu second appeal a re-trial on au issue M 
to whether tbe channel between tbe island and 
the plaintiffs' laud was fordable; and [P l25 Cl) 
(2j 'that the lower appellate Court was not 
bound to go outside the points pressed before it 
and to decide a point not raised in the issues. 

[P251C8J 

S. R. Das and Troylokya Kalh Gkos$ 
—for Appellants. 

Surendra NathGuha and Hem Chandra 
Sen —for Respondents. 

Appeal No. 3035 f)/l914. 
Fletcher, J. —This is an appeal by tbe 
plaintiffs 10 and 11 against a decision 

of the learned Subordinate Judge of DaccSi 

lOth .July 1914, affirming the decision of 
the Munsif at Munshigunge. The suit 
was brought with reference to a chor 
which had formed in what is known as 
tho Babar Kbal. The plaintiffs are tbe 


J 



north bank of the river anl thoy claituoil 
the land as being a gradual accession to 
the land on the north bank of the river. 
The defendants said that it was an island 
that had sprung upin theriverand,there¬ 
fore, did not belong to the plaintiffs. 
The plaintiffs’ case about tlie re forma- 
tion in situ has doa* been found to be 
untrue. _ 

The only question is whether in 
this case the^ learned Judge, hiving 
found that the ohur was, in fact, an island 
which formed in this river Bahar Khal 
ouglit to have-proceeded to enquire whe¬ 
ther the river was or was not fordable at 
any season of the year. This point was not 
raised in tho issues settled between the 
parties nor was it mentioned in the state¬ 
ments of the pleaders as to what were 
the respective cases of the parties on 
which they invited the Court to decide. 
It is no use coming up in second appeal 
and raising this question as to whether 
the learned Judge of the lower appellate 
Court ought to have decided whether this 
dova, which was a piece of water lying 
between the island sprung up in the mid- 
streani and the nilin land, was or was 
not fordable, if the pirties agreed that 
the case inust he decided on whether thti 
Court believed this case of graluil ac¬ 
cession to the main land as set up by the 
plaintiffs or whether the Court believed 
the case of the defendants that it was 
an island sprung up in th< niid-strenn 
and the subsequent action of the river 
deposited silt in the channel between the 
island and the mainland and rendered 
the channel not fordable. It is quite 
clear on thestatemeotrnadeby the learned 
Ju ige in his judgment that it was agreed 
or, as the learned Judge stated, that it 
was ooQoedod on the plaintiffs’ side that, 
if it was found that the ohur was formed 
in the mid stream leaving a dova to the 
north in 1314 asoonteadel by the defend- 
ants, then the plaintiffs were outof Court. 
It is quite clear that the plaintiffs re¬ 
cognized that they had got to stand or 
fall on whether they wore able to prove 
or not this case of gradual accession to 
the mainland which they set up in their 
plaint, and attempted to prove at the 
trial. The plaintiffs’ advisers ^fore the 
learned Judge oooceded^and 1 have no 
doubt rightly oonoedel—that* if that 
statement was disbelieved and the defend¬ 
ants' statement as to the island having 


then iho (luestion as to uhtther tlio 
oiunnol was or was not fordahlo as anv 
season of the year was :i mailer wliicli it 
was uOt uecessary to enter into in this 
trial. 11 is no ii>a sa\ ing th it the plain¬ 
tiffs’ legal advisersshoui'l not Inveconced- 
ed that it would uot he a material lact in 
the event of thek-irnel Jnlgo disholiv- 
ing t'lieir evidence and tdiat tliis Court 
ought to direct a r*-triil or. this matter, 
although there is tiio express consent of 
the plauMlls’advisers. I think thit t.hu 
judgment of the learned Subordinate 
Judge was correct on tlie facts on w hicli 
his Opinion was invited by the parties 
and that the learned Judge, in view of, 
the statements of the parties, was not' 
bound to go outside the points pressed 
before him and decide a point that was 
not raised in the issues and which the 
parties considered was not necessary for 
the learnel Judge to decide. In my opin- 
ion, the present appeal fails and must he 
dismissed wiMi costs. 

Newbould. J —I agree. 

Appeals Nns. (‘>'i tn TO of 1915. 

These appeals will be governed hy the 
judgment just deliverel in Second Appeal 
No. c035 of 1914. l'!iey arc also dis¬ 
missed with costs. 

v . i ^/ r . k . Appuais (lismisseiL 
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FLKTClIliR AND S^riTIlEU, J 1. 

]{(iin Oji’h —Plaintiff—.\i)pol!aQt 

V. 

.Kutahar Maili and otJinrs —Defen¬ 
dants -RespoDdeots. 

.Appeal No. 2150 of i'JKJ, Decided on 
Ist May 1918, fro:n the appellate decree 
of Additional Dist Judge, Midnapur, 
D/- 196h June I'.dlb 

Appeal^Judgment in^Suit for confirnia* 
lion of poaaeaaion and declaration of poises* 
sion—Queslion of title and posieiiion not 
properly contiderod by appellate Court- 
Judgment is not in accordance with Uw. 

Wbero io a stiH for confirmatiou of possession 
OQ declara*/iou of tibia, tin tridl Gjurt gois 
both into th^ quo.4tioD8 of poesessim aad title, 
bot lower appellate Court disrni^sc'd tbo appeal 
without c:Q3t'1eriii^ tbc question of possossioo, 
bolding tb.it the pliiotill's title wi8 aot proved, 
the appslliti jii’nsiit ciint 
(ouDded on a very parti tl view of tbe case with^ 
out ro.illy Roin 4 into the question either of po^* 
session or of title. [P 252 C 1] 

Jyolish Chander //a. 2 :ra—for Appellant. 

Sarada Ckarany^is^iti-^Ufr 
dent,. ^ ^ 

Advocate High C*urt 
JamrTtu a Kaihmir 


1918 


Ram Nath v. Natatiar Maiti 


Calcutta 251 


tdoauts of bhs owners of fchc land on tho sprung up in t.liB mid.si rpam was aoc6[)t<^d, 
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Judi{ment —Tius rm aj-iieal by the 
('lii’iHfr :i4‘!u-^‘- flic of the 

i< ic::.-'; Fif^lricfc Jiiilge of 

Mi'Inu.ur, tlio IDth June lOlb, 

:-liiiininL^ iho J.-ci-ion of the ^^llnsif of 
O.iU.ii. Tn s’.nl for coofir- 


iiiation ' J |ios?e?<ion on declaration of 
title, Tho ilisi-ute rc-ally is as to wlie- 
filer tin's land forms a jiortion of the 
(ilaintitt 5 nispe or the dofenclant's nispe. 
The first Court went info the matter 


hotli cf possession and on the question of 
title, iiDil if llroso matters had been con- 


si lei'O'l iiy the learned Jud^fe of the 
lower appellate Ct)urt, tliere would not 
have been much to say against bis julg. 
tnent. But what the le trued Judge has 
(ions in this case is that he has neglected 
tho (jiisstion of possession altogether, 
lie has not come to any conclusion, one 
v.'ay or the other, as to who is in posses 
sion of th ) laud, an 1 on tho qiiostiou of 
title he says th.it it is not proved, solely 
on the ground that the appellant’s 
pleader asked for a local enquiry to 
establish the identity of the land in dis- 
piife within certain days. A judgment 
foundol on those pavticulara without 
really going into the question either of 
possession or of title is one that cannot 
stand. Tlie decree of the lower appellate 
Court must accordingly be sot aside and 
the ca<io sent hack to tint Court for tho 
appeal being he.ird in a proper manner. 
Costs will abide the result of the re- 
hearing by the learned Julge of the 
low’er appsliato Court. 
v.b./r.k. Case remanded. 
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Fletcher and-Walmeley, JJ. 

Harimohon Roy — Plaintiff — Peti- 
tioner. 

V. 

Khalil Bepary and oi/iers—Defen¬ 
dants—Opposite Parties. 


Judgment —This Pule was obtained 

by tlie plaintifl calling upon the opposite 
p.arty to show- cause why the judgment 
and dt^cree, complained of should not be 
set aside. No one shows cause at the 
hearing before u?. The plaintiff brought 
the suit to recover possession under S. 9, 
Specific Relief Act The Court below 
found that the plaintilf was in possessioo 
of the land. Therefore, under the terms 
of the Act, he was entitled to be restored 
to possession. But the Munsif, finding 
the plaintiff to be in possession withoot 
any title, dismissed tho suit. The suit 
being one under the provisions of S. 9, 
Specific Relief Act. the plaintiff, on prov¬ 
ing his posses'ion and dispossession as 
tEentionecl in the section, was entitled 
to be restored to possession. The judg- 
metit and d^^cree passed by the learned 
Munsif must be set aside and in lieu 
thereof a decree must be passed direct¬ 
ing tho plaintiff to be restored to pos- 
session of the suit land. The petitioner 
is entitled to his costs in this Rule. We 
assess the hearing fee at one gold mohur. 

v.B,/r.k. Rule made absolute. 

A I, R. 1918 Calcutta252(2) 

Fletcher and Walmsley, JJ. 

Protap Chandra Dull —Petitioner. 

V. 

Ahhimanini Surini and another —Op¬ 
posite Parties. 

Civil Rule No. 307 of 1913, Decide! 
on 19th August 1918, against order of 
Munsif, Bolpur, in Sm. C. 0. Suit No. 894 
of 1917. 

(a) Civil P. c. (5 of 1908), O 20, R. 4- 
Judgment of Court of Small Cauies— 
sion to give reasons for decision *—High 
Court will not interfere. 

Where iu aocordanco with the provieioDS ol 
0. 20, R. 4 , Civil P. C , the judgment of a Court 
of Small Causes contaius the pilots for deterini* 
nation and the judge’s decision thereon, bat 
omits to give reasons for the docisioo, the High 
Court will not interfere with it. [P 253 0 U 

|b) Practice—Precedents cannot overrid* 


Civil Rule No. 337 of 1918, Decided 
on 9bh August 1918, against order of 
Munsif. 2nd Caurt, Nabinagore. 

Specific Relief Act (1877), S. 9—Plaintiff 
proving his possession and dispossession is 
entitled to be restored to possession irrespec¬ 
tive of question of title. 

Ill a suit under the provisions of S. 9 the 
plaintiff on proving his possession and disposses¬ 
sion as mentioned in the section is entitled to 
be rrstored to possesfion, irrespective of whe¬ 
ther his possession was with or without title. 

tPC52 C 2] 

Oopal Chandra Das—loi Petitioner. 


statute. ■ 

No decision of any Court can get over, add to 
or alter the char words cf a statute. [P 25S C 1) 

Manmothonatk Roy —for Petitioner/ 
Fletcher. J. -This is a Rule calling 
upon the opposite party to show caosd 
why the judgment anddecree oomplain®^ 
of should not be set aside. What bap- 
peoed was this: the plaintiff brought a 
suit against the defendants in the Small 
Cause Court for the price of paddy with 
interest. The learned Judge’s jadgm®o^ 
consists of the following: 
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“The psints for decision are: (1) Whether df- 
fendaats borrowed the paddy in question? (-2) 
Whether plaiotiRis outitled to the iaterest 
claimed? The first poiat is found in the* negitive. 
So the second point does not arise for deter¬ 
mination. Dismissed with costs." 

The pUmtiff complaioed that lie is 
entitled to a judgment setting forth the 
reasons which moved the leirnel Judge 
to come to the conclusion he arrive! at. 
That turns purely on the construction 
of the Statute. 0. 20, R. 4, sub-R. (l), 
says, 

“judgments of a Court of Small Causes need not 
contain more than the poiats for d^tertninatioa 
and the decision thereon." 

That there is a difference between "the 
decision thereon” and "the roisons for 
such decision” is obvious from the terms 
of sub R. (2). The plaintiff has there 
fore, gob to establish that this judgment 
is not a judgment in accordance with 
0. 20, R. 4, Sub-R. (l). Civil P. 0. Prima 
facie it is because the judgment sets out 
the points for determination and what 
was decided thereon. The case, however, 
the plaintiff says, is covered hy the deci¬ 
sion of ths Allahabad High Court in 
Malik Rahmat v. Shiva Prasad (l). Bub 
DO decision of any Court can get over 
the clear words of the section and in so 
far as that decision purported to decide 
that in all cases the Small Cause Court 
must give its reasons for the decision, 
that was clearly in excess of what was 
stated in the Statute. One cannot aid 
to or alter the clear words of the .Act by 
judicial decisions. The Bombay case re¬ 
ferred to namely, the case of Bai Jasoda 
V. Bamansha Mancherji (2), is really 
an authority the other way becauss the 
judgment of the Small Cause Court did 
not state, as pointed out by Fulton, J., 
the points for determination and the de. 
oision thereon. In that view of course the 
judgment did not comply with the terms 
of 8. 203, Civil P. C. then in force. It 
seems to me that in this case we are not 
entitled to interfere, having.regard to 
the terms of 0. 20, R. 4. sub-R. (1), the 
learned Small Cause Court Judge having 
properly set out the points for decisiou 
and his decision thereon. The present 
Rule, therefore fails and is discharged. 
No one appearing on the other side, we 
make no order as to costs 

Walmsiey, J.- I agree. 

V.B./r.K. Rule disoharged. 

1. (1891) 11 All m. 

3 (18M) 38 Bom 834. 


Coral (Richardson, J.) Calcutta 2-')3 
A. I, R. 1918 Calcutta 253 

RlCH.MlDSON AND BnACIICROFT. JJ. 

Chiinha Sarkar and otii'rs — 
Defendants—Appellants. 

v. 

Brojo Gopal Dutia and others— Plain- 
tiffs and O.-fendauts—Responilonfs. 

Appeal No. iDlo, Deciiied on 

18th January of 1018 from apjiella'e de¬ 
cree Suh.Tulg-, 2nd Court, Burdvan, 
D/- 30th rur,8 1815. 

(a) Bonamidftr—D crop binds betie* 

ficial owner -Executi.in sale 0 / h's property 
does not so bind him—He can be met by plea 
of estoppel by benamidar- 

Although the bo«c:i:ial owner ni.w bo b.)und 
by the result of a monov suit ugaiii't his bsiKiiui- 
dar whom he his set up to represent him, he 
necessarily bouud by tbes loof his pr-perty iu 
execution of a decree pa-sed ag liust thob.nami- 
dar. Nevertheless if the bononcial ewuer sub¬ 
sequently seeks to recover tbe prnpertv on the 
grouud that bis interest has not been alTccled by. 
the execution sale, he may be njet by a defence 
on tbe part of tbe purchaser, b.ised ou tbe doctrine 
of estoppel. LD 251 C 2] 

(b) Ejectment Suit—Plaintiff must rely on 
strength of his own title. 

In a suit for ejectment tbe plaintiff mu^t rely 
on the strength of his own title and not on the 
weakness of his adversary’s title il‘ 251 C 2] 

(c) Limitation Act (1908), Art. 142—Sym¬ 
bolical possession in execution does not avail 
against actual party to suit. 

In a suit for recovery of po.-session of laud on 
dcchralion of title, if tbo plaintiff alleges in his 
plaint a previous po.-se-'sion aud a ‘ub?equ:Dt dis¬ 
possession. the burden is on him to prove posses¬ 
sion by himself or hi.s predecessor-iu-interest. 
within 12 yoars of the date of thosuit. Symbolical 
possession in execution of a decree is of no avail 
except agiinst the actual party to t'ne suitor to 
the procoediugs in exeenti m: G C. L.J. 472. Foil, 

LP 255 C 1] 

Dioarka Nath Mitter aod Rishindra- 
nath Sarkar—lor Appellants. 

Ram Chandra Majumdar and Nagen- 
dra Nath Ohosh—lor Reapondents. 

Richardson, J.— The suit out of winch 
this appeal arises was a suit for a half 
share of a holding comprising 12 bighas 
odd, which stood originally in the name 
of one Jagaonath Mitra. The last male 
holder of the entirety was Ramcharan 
Mitra. On his death the bolding devolved 
as to half on his son Bepin Behary and 
as to the other half on bis son Karunamoy. 
Tbe sequence of the subsequent events 
and transactions is as follows; 

On 30bh Agrahan 1291 (November 1884) 
Bepin Behary having died, his widow 
Giribala, who succeeded him, sold his or 
her half, share to the father ofdefendant 1 
and bis oosharera, defendants 4 and 5. As 
to this half there is now no dispute that 
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i- i- in *!;2 puf'session of (!u. o tlofemlants. 
A fo i'i3 o’Mer half Sil'i iS ulii'jh plain- 
ti.: >'"1': l-n r-’covcr, o K irnnaioov's 


■ I' ’ll A n, ‘ to hi.? ujcthev 

(ioiai'P:’O'n'-; nnd on hor 

iloi'.'i' !•' A'lifOth llaMar, 

her‘-’ia.nil- -i !)\ -o lia-i;,!:-er MOiod Niroda. 
A.';!'-;-!i ! i !' 1 11 ' .-ij: ; hf"!! A •••jtior :m 1 for 

K :• 0 r.'.L-;';i e-ni?o i tho share to 

lifientni'cl i:i /a!i.in<l<ul.ooks in the 
n^iino of l^jiraj Mohitji, h.r v.idoi' Cii sister. 
It is coniiiiOQ ';rouiid tliat- Biraj Mohini 
\vas a mere henamidar. On -Ith Fal^un 
1301 Niroilaon liehalf of her son sold the 
shirt- to Mihir, the hrotiier of defendant I 
and the father of defetnlants 2 and 3. In 
IH'JO Niro la or her -on tliiough her 
hroijaht a suit against Mihir to recover 
the s‘'aro. The suit was successful an^l 
in execution of the ilecree, svtoholical 
p-^session v .t; ;^ivcn to A-'iursii Jialdar, 

a; ivpiinst idiiiir. on Idfh Ocf.dier INOH. 
Motiiwhilo in b'.)7 some of the landlords 


in resfio :t of their fractional share brought 
a suit for rent pgi’nsb Jiiraj Mohiui, aod 
obt iined a dece-j against her. It is not 


disputed that this decree was a money- 
decree and not a decree in execution of 
whicli tlio holding itself could he sold. 
Nageulra Nath Pal ihereforo the pur¬ 
chaser at the Court sale which followed, 
purchased only the ri.ght, title and in¬ 
terest of the henamidar. Biraj Mohini. 
On 20th Biisikh 1303(April lOOi) Asutosh 
Ilaldar, then apparently of age, executed 
a release of his rights in favour of Nagen- 
dra Nith Pal. This document was regis. 
tered hut it is clear that the registration 
was void, and accordingly the document 
is not a-.lmissible in evidence. 

On 20bh Sraban 1303 (.oth August 1901) 
Nageodra obtained ‘lytubolical possession 
(against Biraj Mohini) of the share he had 
purchased at the execution sale. On 23cd 
Joista 1309 ( July 1902). the plaintiff pur¬ 
chased Nagendra's rights aod on 9th 
August 1910 instituted the present suit 
under colour of the title so obtained. He 
was successful in the Courts below and 
the principal appellant before us is defen¬ 
dant 1. Defendants 2 and 3, the sons of 
Mihir, and defendants 4 and 5 appear in 
the record as respondents, but have taken 


no active pare. The contest is between 
defendant 1 and the plaintiff. The case 
for defendant 1 is, firstly, that the plain- 
tiff vendor purchased merely the right, 
title and interest of a benamidar and that 
the title which be conveyed to the plain¬ 


tiff is therefore worthless. Secondly, 
while adnutting that Mihir’s purchase of 
Ks. 130 w is made on his behalf as well 
a= ou behalf of Mihir himself, defendant 1 
asserto that before the suit against Mihir 
was insrituted, .Mihir had sold his rights 
aud left the landUnd that be, defendant 1, 
has since been in possession of the dis¬ 
puted share adversely to the title claimed 
by the plaintiff through Asutosh Haidar 
and Niigendia. lie therefore pleads that 
the suit is barred by limitation. On the 
question of title, the learned pleader for 

the pkiutiff veVmd on Rash BeharySarkar 

V. MaJiendra Nath Ghose (1). The posi¬ 
tion that the beneficial owner may bo 
bound by the result of a suit against the 
benamidar wliom he has sot to represent 
him is not in question. It maybe that 
Asutcsli Haidar was bound by the result 
of the rent suit, but as the decree made 
therein sva? o. money decree he was not 
necessarily boutjil by the sale of his |)ro- 
pertyin execution. In such a case the 
rule applicable appears to be that stated 
in Bahuram Uaadar v. Ram Saha^ 
Snhon (2): 

“ Ni) doubt, the s»lo has takou place in execu-. 
tion uf .1 decree for money. Prima facie, alltbati 
biis parsed in execution is the right, litlc and iQ-| 
t3re:*t of the judgmeat-debter. But nevcrtbclesfj 
if too b’nefictal owner subsequently seeks to re-i 
cover the nroperty ou the ground that bis inlertsi 
has not heeo affected bv the execution sal?, bel 
may be met, and under certain bircumstanoesi 
successfully met, by a defence on the part of Ihei 
purchaser, based on the doctrine of estoppeal." 

Baburam Mandar v. Ram Sahat 
6 'a/ioo (2). In the present case there is 
nothing to show that what was sold at 
the execution sale was anything tnore 
than the benami title. Nor is Asutosh 
Haidar or his legal representative a party 
to the suit. The plaintiff cannot say that 
his title is admitted in the suit by the 
beneficial owner. The Courts below have 
not found, nor apparently were they 
asked to find, that the plaintiff’s vendor 
was a bona fide purchaser for value with¬ 
out notice. There may therefore be a jua, 
tertis outstanding and as in a suit for 
ejectment, the plaintiff must rely on tba 
strength of his own title and not on thej 
weakness of his adversary's title. There! 
may be at the lowest a doubt whether 
the plaintiff's title is established. It 
not however necessary actually to deter¬ 
mine this question because, in myopioio^' 
the suit is barred by limitati^.^A?-^^® 

1. A I ft 1914 Oil 352=21 1 0 979. 

2. (190?) 8 0 L J 305. 
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plaintiff alleges in his plaint, a previous 
possession of the disputed sliaro and a 
subsequent dispossession, tlio burden is 
on him to prove possession by himself 
or his predecessor-in-interest within 
12 years of the/late of the suit. For this 
purpose, the plaintiff relies on the sym¬ 
bolical possession obtained by Asutosh 
Haidar on 14th October 1898. But that 
possession was obtained as against Mihir. 
It is said that the decree against Mihir 
bound defendant 1. That may he, but 
symbolical possession is of no avail except 
against the actual party to the suit or 
the proceedings in execution: Mir Wazir-. 
uddin V. Lala Deoki Nandan (o). In a 
suit for ejectment all the parties in actual 
possession whom it is desired to eject 
should be made defendants. Defendant 1 
was not made a defendant and construc¬ 
tive possession as against Mihir is of no 
avail agaicst him. In my opinion there¬ 
fore, the appeal succeeds on the ground of 
limitation and the suit should be dis¬ 
missed with costs throughout, 
Beachcroft, J.— I agree that the suit 
is barred by limitation. 

- V-R'/R K. _ Appefil allowed. 

8 . (iy 07 ) 6 CL J Mi. ' ' 
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Chitty and BiCAcncnoFT, .T.J. 

Krithna Ohandra Dutta Iioy \nd an. 

Pt/ie/—Defendants—Appellants. 

V. 

Hemaja Sankar Nandi Mozumdar 
and ol/ters—Plaintiffs and Defendants -- 
ReepondeDts. 


Appeal No. 536 of 1914. Decided 
July 1917, from Original Deer 
of Sub-Judge, Second Court. Myraeosinf 
D/- 4th Juofl 1914. 

# Minor—Compromue effected by gui 
dian in contideration of tettlement of d 
puted claim it not binding on minor, unl« 

faith-Claim under alleged Will can form 

wb.!. w.,,®,®***'**®'***®" compromi 
where Will U not genuine. 

0^ oompromiae) e 
wbioh the Interest of the minor In an inherii 

estate le given np in oonelderatlon of the otl 
parly giving np a portion of their claim nn< 
an allepd will, Is not binding upon the min 

nnless U Is proved by the otbar pitly that th 
was in /set euob a will and that nn/er that v 
they bad a claim whioh was made bonestlv e 
In good faith, though it lanot inenmbent nr 
them to prove the will In solemn form al 
a long dlstsDce of time, tF 266 G 

Tbs MSitloD of a minor son Is dlffersut fr 
Ihs position of ths father who sxscntei a 


ahapatraon his beb.ilf; for thout:b the father 
might not be ab!o to avoid a niimansliaj atra 
which he h.ad exeeuled for himfelf, the minor 
through his piiiirdiaii can avoid a iiiimansha- 
piVtra executed on Itii Uh-ilf if lii< iiiii rest not 
properly proleettd h\ his fiilher in ex-ciuiiiq it. 

[F il-j 0 J’ -.-GO C 1] 

Jogesh Cha7idra Uoytim] Sasankajiban 
Roy —for Appellants. 

Dwaikanath ChuckeihuUi/, Jatindra 
Mohan Clicudhunj aud Kliiti^k Cliandra 
Neogy —for Hespondeuts. 

Chitty, J.- This tt,''l'< 2 al is piolerred 
by defendflut IS and arises out ot a parti¬ 
tion suit brought by Hemaja Sinker 
Nandi Mozumdar and others aL'aitist a 
number of defendants for partiticu of a 
taluk knoA n as Tilak Nandi Ram Mo'iuui- 
dar No, 21)24 with a Snider Jama of 
Rs, 27-12-0. Out of the same case arose 
Appeal No. 328 of 1914 svhicli «e decided 
last week. The dispute in the present 
appeal is between Krishna Chandra Dutta 
Hoy defendant 18—the minor son of 
Jagan Chandra Dutia Roy and his wife 
Promoda Moyi on the one side aud the 
plaintiffs who are thodescondantsof Pran 
Shanker on the other. The relationship 
of the parties will appear from the fol¬ 
lowing genealogical table. There is no 
dispute as to the share of the plaiubiQ's 
in this estate which they iulieritod from 
their ancestor Pran Shanker. They claim, 
however, in addition to that S-annas 
lO-gundas share a portion of another 
5-annas lO gundas share which in ordi¬ 
nary course of inheritance would have 
devolved from Bimola Shanker upon his 
sister's son, the present appellant. 

OOURI SHANKER. 

1 I ‘I 

Bhawani Shanker Pran Durg,^ 

=TaraSundari Sbanktr. Shanker. 

Krishna Shanker | i 

=Bhubaa Moyi Barcda. Mohima 

I _ L.- - 1 


Hati Gunada Shyama. Hemaja 
Shaoker, Shanker, Shanker, Shanker 
Plfi. Plff. pm. pia. 

2. 8. • 4. 1. 


Bimola Pfomoda Moyi 
Shanker. —Gagao Cbander 
Dutta Roy. 

) 

Krishna Chandra 
Dntla Roy, 

DffS. 18. 

T'he plaintiff’s case is that by arniman- 
Bbapatra, dated 28th March 1906, Gagai 
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Ch'inln Pufcta Roy acfciag as the natural 
' 4 'i:inliai) of liis minor son rolinquigherl in 
fiv(uir of klie plaiiuilVs a park of the 
minors’s sluro in the eibate in cousnlera. 
t ion of t he plain tills not pressing the claim 
which they had to the whole of that 
share under an alteyod will of Krishna 
Slvu'!:6f X u di Mox.anidar. Theonly ques¬ 
tion hufure us is w'nether that relinquisli- 
mont. is i)induig ou the minor appellant. 
The learned Siihordinate Judge has found 
that thcrta was such a will as the plain- 
till's alleg‘d, that the plaintills claim 
under it was honest and liona tide and 
that it icsordingly fDrmed a g;od con- 
sideraLion for the relinquishment. 

The following fa^ts are nob in dispute. 
Krishna Shanker Naudi Mozumdar died 
on 10th March 1902, leaving him eurivv- 
ing his widow Rhuhan Moyi, an adopted 
son llimola Shanker, and a daughter Pro- 
inoda Movi, the mother of the appellant. 
Blmban Mosi died about a year after her 
husband, sometime in 1309. Biraola 
Shanker at the age of 11 or 12 died on 
lUh March 1906. At that time the 
present appellant was only two or three 
months old. He was the nest heir of 
his maternal grandfather. It was nob till 
after Bimola Shanker’s death that any¬ 
thing was heard of this alleged will, bub 
as soon as he had died the plaintiffs came 
fcrward with their claim. We have been 
taken through the evidence of both parties 
and hive examined it minutely, and I 
think that the only possible conclosion 
on that evidence is that there was no 
such ‘bona die claim as the plaintiffs 
would have us believe. It was argued 
that the plaintiffs could nob at this dis- 
bance of time be expected to prove this 
will on solemn form. I do not think 
that any such obligation lies upon them. 
It was, however, necessary for them to 
show that there was a will and that upon 
that will they had a claim which was 
made honestly and in good faith. 

As bo the contents of the mimanshapatra 
there can, of course, be no dispute. It 
was admittedly executed by Gagan at the 
time and under thecircumstancss alleged. 
The recital of that deed is important and 
runs as follows; ’ Now we the first party” 
(that is the plaiatiffs) “contend that the 
said Krishna Shanker Nandi Mozumdar 
deceased executed a will on 18th Falgun 
1308 and thereby provided that in the 
event of his adopted son dying unmarried 
the properties left by him should devolve 


in equal shares upon us, the Nandi Mo- 
zuradars, and that, therefore, the pro- 
perbies left by him have devolved upon 
us in equal shares and wo claim those 
Ijroperbies accordingly and I, Gag»n 
Chandra Dubta Roy, father of the second 
party, (i. e., the appellant before us) 
‘ urge on his behalf that as the aforesaid 
will is nob found it is likely that he" 
(tnetuing Krishna Shanker) “set it aside 
and destroyed it and that, therefore, the 
second party Krishua Chandra Datb Roy 
is entitled bo succeed to those properties 
as the heir of his maternal uncle, the 
said Biinola Shanker Nandi MozumJar 
deceased.” ... It is apprehended that 
if the dispute continues for a long time 
and if litigation be cirried up to the 
highest Court, both the parties will suffer 
much loss and injury and the properties 
which form subject-matter of the dispute 
will go bo rack and ruin. Moreover, no 
000 amongst the co villagers and relations 
of the late Krishna Shanker Naudi Mo- 
zumdar knows of the destruction orcau. 
cellatiou of his will aforesaid and the 
said will was executed iu the preseoce of 
many respectable gentlemen whose names 
are given in Sch (Ka) and they attested 
it as witnesses, and the will after being 
read out in their presence was signed by 
the testator and was then signed by them 
in the presence of the testator as attest, 
iug witnesses. There is no certainty as 
to what the result will be if there beany 
litigation carried on in that connection 
and both the parties are nearly related to 
each other. So we both the parties, set- 
ing through the arbitration of friends, 
relations, well-wishers and lawyers and 
with their advice, settle the matter and 
the dispute amicably in the way stated 
below and execute this deed in this town 
of Nasariabad while in enjoyment of sound 
sense and composed mind of our accord 
and free will.” Gagan Chandra Dutta 
Roy now says that he was threateofl'^ by 
Kali Kumar Chowdhury and thus induced 
to give up his son’s property by the 
roimanshapatra. 

In 1909, the mother of the appellaoi* 
was appointed the guardian of his person 
and property and she represented him lu 

this partition suit and is representing him 

in this appeal. The question appears to 
be not between Gagan Chandra Dutta Boy 
and the plaintiffs but between the plaiu- 
tiffs and the minor. There is a oooei* 
derable difference between the two ^ 
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Gagan Gbaodra mighb not be able as a 
mao of full age, and presuinbaly of in- 
telligenoe, to go behind his deliberate 
deed. It by no means follows, however, 
that the minor son would be bound bs' 
his father’s action. Several cases were 
cited to us by the learned pleader for 
the plaintilf-respondenfcs with regard to 
family settlements. Those cases do nob, 
however, assist us much in coming to a 
conclusion in the present case. There is 
DO doubt as to law. The question is one 
entirely of fact. We were referred by 
him to the case of Mifes v. New Zealand 
Alford Estate Co. ii). That case is cer¬ 
tainly useful as showing what the law is 
in such matters. Cotton, L. J., said ; 

"What 1 understand to be the law is this, that 
if there is in fact a serious claim houestly made, 
the abaudonmeot of the claim is a good con* 
fiideration for a contract; aud if that is the law, 
whatwereallj have to now consider is whether 
in the present case there is any evidence on 
which the Court ought to hod that there was a 
serious claim in fact made, and whether a con* 
tract to abandon that claim was the considera¬ 
tion for this letter of guarantee.” 

He further quoted the dictum of Lord 
Blackburn, in Cook v. Wright (2), to this 
effect : 

“We agree that unle.S8 there was a reasonable 
claim on the one aide, which it was bona hde 
intended to pursue, there would be no ground for 
a compromise; but we cannot agree that (except 
ae a test of the reality of the claim in fact) the 
issuing of a writ is essential to the validity of 
(be compromise.'' 

Bowen, L. J., whose remarks alone the 
learned pleader quoted, also laid down 
tha law bo the same effect. Ho said ; 

We muit treat the thing in a business way 
and draw an inference of laot as to what the teal 
nature of the transaction wae as between business 
men. But an attempt was made to show that 
the forbearance was worth nothing. Of course 
lotbearanoe of a non-existing claim would not be 
lotbearance at all.” 

He then went on to point out that the 
mere fact that the success of the claim 
might be nnlikly would not necessarily 
indicate that it was not a bona fide claim. 

ry, L. J., also agreed in this statement 
T a ® 0^30 the learned 

Judges differed in their view as to whe¬ 
ther the claim there was an honest and 
bona fide claim or not, Cotton. L. J., and 
try, L. J., thinking that it was not, 
while Bowen, L. J., took the opposite 
opinion. Applying that test to the facts 
b6for6 UB, whftt do W6 ded ? In this mso 
plaintiff 1, Hem aja Shankar Nandi Mozum- 

1. (1888) Si Oh D 266=55 LJ Oh bOl 

2. (1861) 1 B * 8 569 = 30 L J Q B 321. 
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dar, and 5 witnesses have given evidence 
on the plaintills' side. Against them 
Gagan Chandra DuttaHoy has been called; 
and his brotlier Shib Ohaijdra Diitta Lioy, 
one Haranath Ghose, a servant of Kri.shna 
Shanker, and 1‘roincda Movi liave also 
given evi lonca. The learned Subordinate 
•Judge lias found bh-it there was in fact 
a will as alleged by the [ilaintiil's. or at 

any rate, that the [daiiTiUs pnh fof.var'l 

an honest claim bona fi le liolioviug that 
Krishna Shanker Nandi Mazuindar had 
executed such a will. The loirnoil Sub¬ 
ordinate du’ige has certiinly in two 
instuices found as facts pruvel whit I 
have been unable to discover in the evi. 
dence as recorded. IJe says that G;,i.i.n 
admitted before the witness Babii Sriiiath 
Roy, a pleader of tliat Court, that a will 
was executed, but that it was destroyed 
by the testator. Now a perusal of the 
evidence of Babu Srinath Hev shows that 
Gagan did nothing of the kind, on the 
contrary the wicuess distrincbly stated 
that Gag,XU denied the will. In cross- 
examination ho state I tluvt he hoard at a 
meeting prior bo the execution of the 
mimanshapatra that the will was an¬ 
nulled. 

When asked in re-examination, who 
told him this, he said that it was Gagan 
Roy. What he meant by the expression 
“the will was annulled ’ is not clear. The 
Judge has taken it as equivalent to des¬ 
truction by the testator; bub that does 
nob, in my opinion, follow. The second 
error of fact into which the learned Sub¬ 
ordinate Judge appears to have fallen is 
when he states that ShyamaChirauBabu, 
another pleader, advised that it was 
possible to obtain probate of a copy in the 
absence of the original will, and that, in 
consequence, an application for probate 
was drafted. It does not appear from the 
evidence of Shyama Gharan Babu or 
indeed from any of the other witnesses 
that bo even gave such advice. He was 
asked, it is true, but what his advice was 
has not been elicited. All Chat he says 
is “everything was settled,” whatever 
that may mean. lie does nob even recol. 
lect thst be prepared any draft of the 
application for probate. Tbe story of the 
plaintiffs, as they now put it before the 
Court, is that soon after the death of 
Bimola Shanker, Hemaja Shanker camo 
to Myrneosingh with a view to applying 
for probate of this will. We are told 
that there was a draft or a copy of that 
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'•vil! •.vltir;ii wvs-:!n'.vn toSliyaruA CliaiaD 
Ua!.-u, that an abtempb \va3 made bo take 
<iufi prolate of tlio will and that an ap- 
idication for that pur|)0S9 was drawn up. 
Heniaja states that jirobably Sliyama 
Gharan Babn drew it up. though the 
I>'6a ler himself doss not remember having 
done so. Then began the negotiations for 
an amicableselbletneDb bst ween the plain- 
Hft and Gigan Chandra, at which at 
leist three pleaders and several other 
perPOD.s assisted These negotiations are 
said to have gone on for eight or tendays. 
wlien ultimately G.igan. on behalf of his 
minor son agreed toexecuteshe mimansha 
pabra upon the plaintiff’s giving up any 
claim which they might have under the 
iilleged will. 

The plaintiffs' story a|)pears to nio to 
t'G full of the iriost suspicious circiim- 
stances Indhefirst'plac'*, Krishna Shaaker 
nad died just four years before his son 
IMiiiola Shanker. in tliose four years 
njthing ha 1 been heard of any will exe 
cuted by him. Now Biniola appears to 
have been very sickly. It is diliiciilt bo 
believe that it a will to ths effect alleged 
really existed, the plaintiffs would not 
have taken prompt measures to establish 
their title under it as reversioners in case 
of Bimola’s dying childless. Theovidence 
so far as it goes, of Krishna Shankr's 
state of -health immediately before liis 
death throws very grave doubt on his 
capacity, both physical and mental, to 
execute a will. lie was suffering, as ap. 
jiears from the evidence of PromodaMoyi 
and llara Nath Ghose, from diabetes. He 
was troubled also with some cerebral 
affection, with the result that he was 
soinstiines unconscious and sometimes 
delirious. lie appears lo have been in 
this state more or less for at least a month 
before his death. Me died on 2Hth Fa!«un 
lo03 (lObh March 1902) and the wiU is 
said to have been executed ou IBcli. It 
is more than doubtful whether he was 
in a condition to execute a will. Directly 
the heir dies the plainbiGs come forward 
with an alleged will, by which ‘Promoda 
Moyi and her son are to be disinherited 
in favour of the cousins of the deceased. 

No one has ever seen this will. 

In the mirnanshapatra it is stated that 
the will was attested by no less than 
persons whose names are given in 
bich. (Ka) to that document. It is not 
suggested lliat all these IS persons have 
died or were not available for the pur¬ 


pose of giving evidence in this case. The 
only one who has been spoken of by any 
witness is Chandra Kishore Sarcar.who 
no doubt, is dead. No one. however, of 
the remaining 17 witnesses was called 
before the Court to state that, as a fact, 
Krishna Shanker executed a will and 
that they attested it. The plaintiffs are 
said to have come to iMymensingh with 
a draft or copy of the will. The plaintiff 
Hemaja Shanker is a medical man and 
presumably a person of ordinary intel¬ 
ligence. Me has not thought fit to state 
to the Court whether the document 
which he brought was a draft or a copy, 
still less has he vouchsafed to give the 
Court any explanation why the original 
will, if it existed, was nob produced, 
wlietlier it had been destroyed or lost. 
This mysterious draft or copy is nob 
forthcoming. Someof the witnesses speak 
to having seen it bub no one says whe¬ 
ther it was a copy or a draft. There is a 
considerable difference, of course, between 
the two, A draft does not necessarily 
implv execution by the testator. A copy, 
if it were a correct copy, would repro¬ 
duce the whole will, including the names 
of the testator and the witnesses. On a 
copy probate might be obtained if there 
was satisfactory evidence of the lessor 
destruction of the will itself, not so of 
the draft. The witnesses state vaguely 
that an application for probate was 
drafted. 

There was no statement, who was 
tho executor named in this will, oi, 
if no executor was named, whether 
the applioat'on was really for letters o! 
administration with the will annexed. 
This must have been within the know¬ 
ledge of the plaintiff Hemaja Shanker. 
No draft or copy of this alleged applica¬ 
tion for probate has been produced. It 
is not stated whether it is in existence 
or not. It is impossible that these 
persons—the plaintiffs, the three plead- 

ders, the Am Mukhtear Ijakshan Chandra 

Laha and Kali Kumar Chowdhury, can 
all have forgotten all the matters of 
importance, which they should have 
spoken to in this connection. The story 
as it is now put forward by the plaintiff 
is entirely inconsistent with fchaevidence 
which Hari Shanker Nandi Mozumdar, 
plaintiff 2, gave on 30th May I91f) 
in Suit No. S3U of 1909. There he stat¬ 
ed that the will was with his jethh 
i. e, Bbuban Moyi, that after Bimol** 
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death they wanted to take out probate 
o( the will and searched for it but it 
could not be found, and that Hemaja 
then attempted to take out probate on 
verbal proof of tlie will. He admitted 
then that he had never seen the will 
and that they had got a draft of the will 
either from Ambica Charan Roy of 
Banagram or Iswar Roy of their own 

village when they made a search for it. 

The draft, ' he said, “ may be with 
U9. Then he said, probably it is nob 
with u3 now.” That presumably would 
be the draft which was taken to Mymen- 
singh for the purpose of the application 
probate. The witness Hara Nath 
Ghose, who was called on behalf of de¬ 
fendant 18, but who appears to have 
been gained over to the plaintiffs’ side, 
gave a version as to the execution of the 
will which is also wholly inconsistent 
with the plaintiffs’ case. In cross- 
examination by the plaintiffs he stated : 


I have heard Krishna Sbankor Mo/.amd.'ir 
cx'xuted a will, j beard of it before the death 

of Kcuhna Shanker Mozumdar, probably 5 or 6 
days he/oro his death. I heard it from Chandra 
Barkar. Ho got a writt.-u piece of piper and 
asKcdmeto raise Krtshni Shanker Mazumdar 
to a sitting posture Wo both raised him aud 
made hitn sit. He signed it and then Chandra 
Satkar took away the paper. He said that it 
was a will.” 

Later ^ he said, I cannot siy who 
attested it.” Apart from the facts that 
this witness had already stated in exami- 
nation. ID. chief that Krishna Shanker 
Mozumdar had become almost uncon- 
soious for 5 or 6 days before his death, 
this evidence is entirely inconsistent 
with the fact of the will having been 
attested by the 18 witnesses named in 
the mimanehapatra. It is impossible if 
such a thing had happened that this 
witness shonld cot know about it, as he 
was in Krishna Shankar’s service and in 
Qjose attendance upon him till he died. 
He states that he was continunusly in 
the ban of Krishna Sankar Roy from 10 
to 15 days before bis death. The evi- 
dence of S ub Chandra Dntt.Roy, who is 
brother of Gagao and a Muktear. does 
not carry the matter any further He 
admits having advised Qagan to settle 
the matter, bub he admits that be never 
saw the will or knew anything about it. 
On this evidence it appears to me to be 
impossible to come to the conclusion 
either that there was a will at all, or 
even that the plaintiffs ever thought 


that there was. There was no honest 

l>ut forward by them 

view to 


moreiy a sham claim with : 


inducing Gagan Chandra to give up some 
ot the property in their favour, [f this 

be the case, it is obvious that the minor 

cannot possibly ho hound by the act of 
his father. There was no consideration 
for the agreement even had the parties 
been of full age. still less in the case of a 

minor could his property he thus hvrgain. 
ed away. 

It was urged upon us that (fagm after 
the execution of this document acted 
upon it ; and we were shown a case in 
which registration of names was effected 
and another case in which he had brought 
a suit in his son’s name for a porbiou of 
the property. Wo are not concerned 
in this matter with what Gagan did. 
It may well he that having e.xecuted 
the document he felt that he had no 
alternative hut to act upon it. His 
suhseqiient: acts, however, cunnot hind 
his minor son if his initial act in execut¬ 
ing the document is invalid against him. 
How Gagan came to execute this Avcu- 
ment there is oot sufficient evidence 
before ns to determiue. Whetiier he 
was fis he now says, f-hreatenod or caj )led 
into signing it, I cannot say. U appears, 
however, probable that considerable 
pressure was brought to hear upon him. 
He is a man in a lowly position of life 
merely a copyist in a civil Court in more 
or less temporary emidoy. It may well 
he, when the plaiutilVs assisted by three 
pleaders, all of whom it may he noted are 
relations of the plaiDtiffs. recommended 
him to. avoid possible litigation by 
entering into this agreeniont, tint he 
consented. 

It does not appear to me to bo the 
act of a man of ordinary intelligence. 
One would at least iuve expected that 
be would ask to seethe will, make on. 
quiries of the witnesses, and most pro¬ 
bably take advice of some independent 
pleader. It is clear that ha did nothing 
of the kind. That the settlement was 
not for the raioor’s benefit cannot be 
disputed. It was directly contrary to 
bis interests. About half his i.'nare in 
the property was given up in exchange 
for what, in my ’opinion, was a sham 
claim on the plaintiffs’ part.* In these, 
circumstances, I hold that the miman.' 
shapatra is not binding on the infant and' 
that his share, which he inherited froml. 
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Himol.'. Shrinker, cannot bo said to have 
li-^en cotivcyed away by that docuoieot. 

' It was sud that it was ChaDdra 

who was DOW ii'.ittinj* forward this plea 
on his son s liohalf. Tiiore doos not 
ap[3ear lo IjO any foundation for that 
no 'louk'i,. he has tiiveo ovidence 
inure or ie^-i in favour of hissonAcoo- 
tcr.tion. li's wife Promala Moyi is her 
son's ceriincaled guardian. She may 
posSihly have l)e.ea assisted by her 
husiiand. What we have to consider 
howevor, is not who is now representin’’ 
the minor, but what are the minors' in¬ 
terests in this matter, have they been 
properly protected, an! if not, what 
should tliis Court now do in his behalf'/ 
It is just as IhuUf’h the minor had at- 
tained Ins majority and was himself 
seekinjt t? impuj’n his father's action. 
It is clear tliat he could not beheld 
bound l)V it. 1 think that the decree of 
the Subordinate .Judge, fo far as it re¬ 
lates to the dispute in this appeal, must 
be set aside and that it must be declared 
that the plaintiffs are entitled only to 
a D annas, 10 gundas share while de¬ 
fendant IB is entitled also to a 5 annas 
10 gundas share in the 'property in ques¬ 
tion. This will necessitate a revision of 
the allotments. PlaintiH's must pay the 
costs of defendant IB. both in the Court 
below and in this Court. 

Beachcroft, J.—I agree that this ap- 
peal must be decreed in the manner in. 
dicated by my learned brother. Before 
stating my reasons for coming to this 
conclusion, I wish to refer to the two 
points on which the learned Subordinate 
Judge appears to have misstated the evi- 
dence, both points of some importance 
one particularly so. He says in his judg- 
ment that Gagan admitted before Srinath 
Roy. the pleader, that a will had been exe¬ 
cuted but destroyed by Krishna Banker. 
In Srinath Roy’s evidence there is no 
allegation of an admission by Gagan, I 
presume the learned Judge is referring 
to two statements, which are as follows: 
" I heard in the sittings that the will 
was annulled;” and in re-examination, 
“ I heard from Gagan Roy that the will 
was annulled.'’ Possibly the learned 
Judge is right in interpreting the word 
“annulled” as meaning "destroyed by 
the testator.” But even so, I cannot 
treat these two sentences as disclosing an 
admission by Gagan that a will had been 
executed. They are equally consistent 


with a suggestion by him that the will 
had been destroyed assuming, while not 
admitting, the allegation of the plaintiffs 
to bo true, that one had in fact been exe- 
cuted. Nor can I find any trace of any 
admission by Gagan elsewhere in the 
evidence that any will bad ever existed. 
Evidence will naturally be somewhat 
vague when the witnesses speak to what 
happened oight voars 'previously; but the 
rest of the evidence, such as it is, sug¬ 
gests the contrary. Kali Kumar says, 

Plaintiffs said that there was a will 
of Krislina Shankar and Gagan Roy 
denied it," Revati Sankar Roy says, 
Gagan could not positively say if there 
was or was not any will.” Lakshen 
Chandra Lahasays,“GaginBabu said the 
will was missing.'' I think it would be 
straining language to find in any of these 
staiemonts an admission by Gagan that 
Krishna Banker had in fact executed a 
will. 

The other misstatement is that the 
pleader Shyama Charan advised that it 
was possible to obtain probate in the 
absence of the original will. Shyama 
Charan does not say so, oor does the 
plaintiff Hemaja. Shyama Charan nodoubt 
says he saw a p.vper purporting to be a 
draft or copy of a will and made a 
draft of an application for probate, but 
he was not asked if be advised that pro¬ 
bate could be obtained without the ori¬ 
ginal. Hemaja does not even say that 
he consulted Shyama Charan. The 
pleaders whom he consulted were Mo- 
hendra Babu and Mohim Roy Babu. I 
think it may be inferred that Shyama 
Charan was consulted even if ^ 
Hemaja, but from the mere fact that he 
prepared the draft of the application for 
probate, if indeed he did prepare it, for 
he does not remember doing so, it oanno 
be presumed that he advised that proba e 
might be obtained. Nor are we told tha 
any other pleader gave such advice. 

Not a single witness has been 
behalf of the plaintiffs to speak to 
fact that Krishna Sanker did eieonto 
will, though a number of persons ar 
named in the compromise as having 
nessed such execution. And it has 
reiterated iu argument that the pl»*° * 
were not bound to prove execution o 
will. No'doubt that is true * n 
equally true that primarily all 
was necessary for them to prove 
that they had a bona fide claim. ® 
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though it may have been a weak one, 
which they intended to litigate, for 
where that is the case, withdrawal from 
litigation is ordinarily a sufficient consi. 
deration and the party supporting a com¬ 
promise is not called upon to prove the 
quantum of the consideration against the 
party impugning it. That they alleged 
a claim there is no doubt and that they 
would have attempted to litigate it is not 
improbable, considering the value of the 
property. But to prove that the claim 
was a bona fide one there could hardly 
have been better evidence than that of 
persons who had seen Krishna Sanker 
execute a will, especially if coupled with 
evidence that the plaintiffs obtained legal 
advice that they had a good fighting 
claim. Not that it was necessary for 
them to show even that they had a strong 
claim or one likely to succeed, for as 
Bowen, L. J., said in Miles v. New 
Zealand Alford Estate Company (l): 

"It 13 a niUtake to suppose it ie not an ad* 
vantage, which a Buitor is capable c! appre¬ 
ciating, to be able to litigate his claim, even if 
be taros out to be wrong." 

Lakghan no doubt says be came to 
know of the will the day after it was 
executed and lieinaja speaks of hearing 
of it 3 months alter Krishna Sanker’s 
death. But none of the witnesses ever 
saw the will, and no attempt appears to 
have been made to take probate of it till 
Bimola died some years later, or even to 
see that it was kept in safe custody. 
There is nodoubt a suggestion in Hemaja's 
evidence that Gagan had taken the will, 
with the implication that he made away 
with it, but the suggestion was never put 
to Gagan, who with the other witnesses 
for the defendant was examined after 
P. W, 2 and before Heraaja. 

It is strongly contended on behalf of 
the plaintiffs that as regards the execu¬ 
tion of a will they need do nothing more 
than refer to Gagan’s own statement in 
the raimanshapatra that a will had been 
executed, and it was repeatedly urged 
that even now Gagan does not deny that 
one was executed. As regards the latter 
point Gagan's evidence is perfectly clear 
that he had never heard of the will be¬ 
fore Bimola’s death and has no personal 
knowledge of there ever having been a 
will. To the first point there are two 
answers; the argument identifies Gagau 
with the minor and thereby begs the 
question at issue, and in fact Gagan in the 
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mimanshapatra does not admit execution 
of a will. What is staled in the docu¬ 
ment is that tlie first party alleged exe* 
cution of a will while Gagan urged tliaC 
the (lisap(iearaDce of the alleged will 
pointed to its destruction, but tlipro is 
no adtni.S3ion by Gagan that a will had 
been executed. Nor do I think that such 
an admission can be spelled out of the 
following sentenc*', tliat certain persons 
named in the schedule wero witnesses 
to the will. Now while,-on llie evidence 
before us, there isevery reason for doul)C- 
ing whether Krishna Sanker did ever 
in fact execute a will, apart from the 
question of his having subseciuently des¬ 
troyed it, what we hivo mainly to look 
to is the facts before the parties at 
the time of the compromi-e, and to 
ascertain whether the compromise was 
for the benefit of the minor and the 
test of the minor’s benefit is not whe¬ 
ther he gob a good bargain out of the 
compromise but whether the guardian, 
who acted for him, acted as a prudent 
man would have acted in arranging his 
own affairs. The minor will not be 
bound by the guardian’s act, if tliere has 
been a concealment of material facts or 
if the facts necessary to enable the 
guardian to correctly appreciate the 
minor’s interests have not been dis¬ 
closed. Gagan says he was induced to 
enter into the com promise by the threats, 
the threats being bo the affect that plain¬ 
tiffs would litigate the matter up to this 
Court and that the property vvould be 
ruined by the litigatioo. Ho says, seeing 
that the property was of small value, he 
realized that litigation would ruin it and 
so consented. It is argued by the plain¬ 
tiffs, and it was so found by the learned 
Subordinate Judge, that Gagan knew that 
the value of the property was consider¬ 
able, certainly much more than be 
chooses to admit that he understood it 
to be. I think that finding to be correct, 
though the fact that Gagan's own house 
was near Gachibata is not, considering 
that Gagan was employed in the civil 
Court, in my opinion, a good reison for 
coming to that conclusion. Ho had how¬ 
ever assisted in the management of tlie 
property after Krishna Sankar’s death 
and must have bad a fair idea as to the 
value of it. Bub that very knowledge 
sboold have told him that there was not 
the same fear of ruin of the property 
from the threatened litigation as there 
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'•■ yukl iiavo liefin ni the case of a smaller 


C'Slatc. iMjts V'iiich justify com- 

prjinite whore a small estate is at stake, 

not justify co-iipromise in the case 
ot a. large property. 

No.v, what; was ilie position ’ The 
minor woul l succeeil to the whole estate 
in the aiiseoce of a will, fjitigatioa was 
t hroatenei on the grcuni tlui ICtishoa 
Hankar hai executed a will, but admit¬ 
tedly DO wia could be found and Gigin 
knew it. Gagan was in strong position. 
One would have expected some evidence 
as to the course which the deliberatious 
took, to show how Gagan was persuade! 
that coopromise was in the minor’s 
interest. .After such a lapse of time the 
evidence might not be very definite as 
to details but tiie broad features might 
have been indicatol. There is no such 
evidence, Tiiere is no suggestion tlut 
any of t!ie I'ersons wlio are said to have 
I'oon witnesses to the will told Gagan of 
what they knew. It is not alleged tlut 
Gagan was shown the draft or copy on 
the strength of which the plaintiffs were 
threatening to apply for probate. It 
wa^ not even suggested to Gagan chat 
he lia-l evor.aeeu that paper. It was 
not suggested that the plaintiffs were 
leady with an e.vplao.ition for the dis. 
appearance of tlio alleged will. Iq fact 
the deed of compromise negatives the 
idea that they ha I any explanation. 
Possibly Gagan was overwhelmed by the 
pleiylers who vvore advising compromise 
as triauds of tho parties. An indication 
that tlioir advice was not altogether 
disinterested is to be found in the evi- 
denca o' Ravabi Sankar Roy. He says: 

in the sitting of execution wc did not raise 
ftny question about will as the matter was going 
to bj compromised between the parties. We 
rather asked him not to do anything which 
would give us the trouble of deposing iu a Court. 
We did nob rai-e any question about any term 
iif tlio solchoami lest tha compromise would 
f.iii. " 

Ravafi does not romember giving any 
help in bringing about the compromise, 
riis evidence rather suggests that he took 
no part i:i it beyond abbestiag the docu- 

ment. He w,as however according to his 

evide.nee given bo understand that the 
will was in existence, and his evidence 
that at the time of execution they askei 
Gagan to do nothing which would bring 
them into Court as witnesses suggest 
that even at tlie eleventh hour Gagan 
was oppressed with doubts. It does not 


appear that Gagin consulted any pleader. 
It 13 argued that he had the advice of 

his brother Sib Chandra Roy, a Mukh- 
tear. That is true and Gagan says that 
Sib Chandra advised him to compromise. 
Sib Chandra admits that he did so, but 
also admits that he made no inquiry 
whether any will had besn executed. He 
says his first impression was that the 
will was in existence. That impression 
was apparently corrected later, though 
we do not know when it was first cor. 
reebed, for he says, "it was said that 
the will had been missing. ” At the 
time of execution of the compromise, he 
says Lakshao Heraaja and Hari Sankar 
said the will was missing. The infor¬ 
mation given to Ravati, to which I hava 
already referred, as to the will being in 
existence shows at least a suppression 
of the truth and to that extent corrobo¬ 
rates Sib Chandra's evidence that ha at 
first believed the will to be in existence 
and that belief might be sufficient to 
cause him to adviee Gagan to compro¬ 
mise. One would have expected that 
advice to be withdrawn when Gagan 
told him, as one cannot but imagine he 
must have, that no will was to be found. 
However it is at least doubtful whether 
Sib Chindra was in possession of the 
full facts when ha advised compromise, 
there is certainly no evidence that when 
•he did so he knew the plaintiffs were 
basing their claim to probate on what 
has been describel as a copy or a draft 
of a will bub the real character of wbioli 
is unknown. 

That Gagan subsequently acted on ths 
deed of compromise as evidenced by 
applications for registration of the min¬ 
or's name and the kabuliyab Ex. 8, is not 
surprising whatever view may be taken 
of Gagan’s conduct in the compromise. 
Tha conclusions, ho which I come on the 
evidence are that it is extremely doubt¬ 
ful wlaether the plaintiffs had a bona 
file claim, for even the filing of an 
application for probate would nob neces¬ 
sarily indicate that the claim was bona 

fide, and that the compromise vjas cer¬ 
tainly not for bna benefit of the minor. 
Gagan did nob act as a prudent man 
would have acted in his own interests. 
Whether he was careless or over-timid, 
it is clear that ho aobei without a proper 
appreciation of the facts and that the 
minor’s interests suffered in bis hands. 
v.B./r.k. Appeal decreed. 
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Sanderson, C. J. and Teunon, J. 

Birendra Kishorc — Plaintiff—Appel¬ 
lant. 

V. 

Mahomad Doulat Khan and others — 
Defendants—Respondents. 

Letters Patent Appeal No. 92 of 191G, 
Decided on Slst Angnst 1917, against de¬ 
cree of Newbonld, J., D/- 3rd April 191G, 
in Appeal No. 1623 of 1914. 

(•) Bengal Tenancy Act (1885), S, 50— 
Enhancement not enforced for 20 years— 
It merely gives rise to presumption. 

Under the Bengal Tenancy Act if a landlord 
abstains from enforcing enhancement of rent for 
20 years or more this in itself confers no right 
■upon the tenant, but merely gives rise to a 
presumption under S. 50 (2) of the Act. 

IP 265 C 1] 

(b) Bengal Tenancy Act (1885), S, 7—Rela¬ 
tionship of landlord and tenant based on 
contract—Tenant’s assertion cannot affect 
terms of contract—Suit for enhancement— 
Law of limitation presents no bar. 

Where the relationship of Undlord and tenant 
is founded upon contract, a mere assertion by 
the tenant, in the absence of a clear statutory 
provision to the contrary, cannot confer upon 
him rights other or higher tbao those embodied 
in the contract. (P 265 C 1] 

IP course of proceedings under Cb. 10, Ben. 
Ten. Act, the plaiatifi applied for enhancement 
of rent and the defendants asserted that the 
tenure bad been held at a rent wbioh bad not 
been changed since the Perrranent Settlement, 
and the rent could not, therefore, be enhanced. 
Thereupon the plaiotifl withdrew bis application 
with liberty to sue afresh. More than 12 years 
thereafter the plaintiff brought a suit foren* 
hancement of rent of the same tenure under 
8. 7, BeDTTen. Act, relying on a contract em¬ 
bodied in some old kabuliysts; 

Held', that the law of limitation presented no 
bar to a suit of this nature. [P 265 C 1 ] 

(c) Practice—New plea. 

An appellate Court is not entitled to accept 
and act upon a case made or Ibo first time before 
it and not made in the trial Court, [P 264 C 2) 

(d) Limitation Act (1908), Art. 144—Ap¬ 
plicability. 

Article 144 has no application to a landlord's 
assertion and tbe tenant's denial of the tight 
to enhance tbe rent of tbe holding. 

[P 265 Cl] 

Dwarlca N ath Ckakravarty and Qobinda 
Chandra Dey Roy—tor Appellant. 

Mohendra Nath Roy and Upendra Lai 
Roy^ioi BaspoDdentSe 

Sanderson, C. J.— I have had the 
opportunity of reading the jodgment 
about to be delivered by my learned 
brother Tennon, J. I agree with that 
judgment. I merely wish to add a few 
words with regard to the second conten- 
tioD raised by the defendants, viz , that 
inasmueh as in tbe prooeedioge inetitated 
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in 1896 under Ch. 10, Ben. Ten, Act, by 
tbe plaintiff, the defendants bad asserted 
that the tenure had been held at a rent 
which liad not been changed from the 
time of thePerraanent Settlement, and 
that, therefore, the rent could not Ise 
enhanced, and that thereupon the plain¬ 
tiff withdrew his api)lication and that 
inasmucli as this suit was not brought 
until IGlh December 1911, more than 
12 yea’rs thereafter, tlie suit was barred 
by the Act of Limitation. Fcr the con¬ 
sideration of this question it must be 
assumed tliat it was one of the terms of 
tbe contract, regulating the rights of the 
parties, that the rent was capable of 
enhancement. If this be so, in my judg¬ 
ment, it was not possible for the defen¬ 
dants by the mere assertion that the rent 
was not capable of enhancement, which 
assertion was not agreed to by the plain¬ 
tiff, to obtain a right which was contrary 
to the terms of the contract; and further 
if the period of limitation were to run 
from the date of such an assertion by the 
defendants, the result would be that the 
landlord would be corapellcd to sue for 
enhancement of rent within 12 years, 
even though an occasion for enhancement 
had not arisen. For theso reasons I think 
that tbe defendants’ contention that the 
suit is barred by the Act of Tjimitation is 
ill founded. 

Teunon, J.—This is an appeal by the 
plaintiff against a decision of New- 
bould, J., afiirmirgon second appeal a 
decision of the District Judgeof Tipperah. 
It arises cut of a suit brought hy the 
plaintiff-appellant for enhancement cf 
the rent of a certain tenure under the 
provisions of S. 7, Ben. Ten. Act. The 
defence of the tenure holder defendants- 
respondents was that the tenure had been 
held at a rent that bad not been changed 
from tbe lime of the Permanent Settle¬ 
ment and that therefore, the rent could 
not now be enhanced. They further say 
that when in proceedings under Ch. 10, 
Ben. Ten. Act, the plaintiff landlord by 
an application under S. 104 (now S. 105) 
attempted to enhance their rent, they 
resisted bis claim on the ground just set 
out and that thereupon the plaintiff 
withdrew his application, though with 
liberty to sue afresh. This was in 1896 
and the plaintiff did not bring tbe present 
suit until 16tb December 1911, that is 
more than 12 years thereafter. They 
contend that since their asseition to tbe 
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plainfift 9 lcnou'I(?fl(<3 of their claim or 
title to holJ as tenanfs at a rent fixed in 
liorj) 0 tuity, fheir po«?PS?ion haa been pro 
tanto a-ivurso to the jilaintiil' and his 
claim to enlumced rent i?, therefore, 
barrod by tlic 12 years' rule of limita¬ 
tion. 

The tiial Court ar.d (ho Court cf first 
:!l'Peal have betb lound that the defen- 
uants hive succeeded in showing that for 
a period of more than 5i.l vears immedi¬ 
ately before suit they hove held at an 
enhanced rent, that is, at the present 
rate, Rs. (iS-fi.?. Indeed tliis position, it 
appears, was nob disputed, and it is 
uecessurily conceded tliab the defendants 
are. therefore, entitled to the presump. 
tJOD created hy S. CO. Ben. Ten. Act. 
sub i.\ (2). The njrncllanfc soufjht and 
seeks to reliuS t! is presumption hv put- 
mg ID evidence two “dour' kahuliyats, 
an ekrainaina, a judgment and a decree. 
Bo‘h Courts have found that these docu. 
inents are genuine, but the learned Dis. 
trict Judge baa futbher found that the 
plaintiff apiiellanb has failed to show 
that they relate to the taluk in suit. As 
to the taluk now in question there is in 
fact no controversy between the parties. 
U is situated in or comprises Mouzah 
Bebugram within pirgana -Nurnagar in 
the plaintiff s zamindari. Chakla Roshna- 
Dad. lb is known as “Jitram taluk" 
being so called after Jitram, thegrand- 
abher of defendants 6 to 7. Jitram died 
eavjDg a widow Indrani and a minor son 
Harish Chandra. Exs. 7 and <J are kabuli- 
yabs executed by Indrani in respect 

19th Pous 

lorfi Sraban 

l^ob Ex. 8 18 an ekrarnama executed 
by Indrani on the date of the earlier 
kabuhyat. By these documents the rent 
of the taluk is fixed at Rs. 28 for the 
years 1218 to 1251. and at Rs. 17 for 
the years 1256 to 1265 {=say 1855-56). 

The judgment. Ex. II. and the decree. 
Ex. 10. next show that in a suit brought 
by the plaintiff’s predecessor against 
lodranis son Harish in the year 1857 

eC 59-ioui-‘0 

In the trial Court the only suggestion 
put forward by the defendants against 
these documents was that they were not 
genuine, and that the kabulivatand ekrar. 
nama being executed by an illiterate 
dashin w-oman should not be accepted 


evidence. On these points the findings 
of both Courts were against the defen¬ 
dants. 

That being so, we are of opinion that 
in accepting a contention put forward for 
the first time in the appellate Court the 
District Judge fell into error. Thede- 
fendants may have other tenures under 
the plaintiff, but it is not suggested that 
they hold or ever held another “Jitram 
Taluk" and there is no suggestion that in 
this Mauza Debugram there was another 
Jitram who like the defendants’ ancestor 
had a taluk named Jitram, and died leav¬ 
ing a widow named Indrani and one 
minor son, be his name Harish Chandra 
or Ilari Narain. In the decree and judg¬ 
ment the trifling differences in thefignres 
of rent, between the second kabuliyat on 
the one hand and the present rent on the 
other, appear to be explained by the re¬ 
ference to a 15 annas" touzi. With 
these materials before him we are of opi¬ 
nion that in accepting and acting upon a 
case made in his Court for the defendants 
and not made in the trial Court the Dis 
trict Judge has fallen into error. When 
it is once found that the documents we 
have mentioned refer to and evidence 
transactions relating to the taluk now in 
dispute, it must be held that the rent of 
this taluk has been varied from time to 
time and is in fact in its very nature 
variable. 

We then come to the question of limita¬ 
tion. The District Judge has applied 
Art. 144, Sch. 2, Limitation Act, and 
in so doing has relied on a number of 
cases decided in this Court. But these 
decisions were all in suits for ejectment 
and can be distinguished, as can the fur¬ 
ther cesis cited in this Court, for in¬ 
stance, the cases reported as Birendra 
Kisore Manikya v. Anandapriya Bai- 
shanabi (1), Birendra Kisore Manikya'^. 
Ram Chandra Day (2), Birindra Kiiore 
Manikya v, Kailas Chandra 5uriflr(3), 
and Aman Gazi v. Birendra Kiskore 
Manikya Bahadur (4). Indeed the only 
cases put forward on behalf of the res¬ 
pondent as directly supporting bis con¬ 
tention are two oases decided by the 
High Court of Bombay and reported ae 
Gopalra o v. Mahadevrao (5) 2 ,ndiTh^ 0 Tt 

1- (1915) 30 I C 946. • 

2. (1915) 30 I C 949. 

?. (1915) 80 I C 937. 

4. (1912) 15 I CG4. 

5 (1697) 21 Bom 394. 
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Fatesingji'V, Bamanji Ardeshir Dalai 
(6). Bub tbe enactinout on which those 
oases were deoiiied has nob boeu placed 
before us and it would seem that there the 
refusal of the tenant to comply with the 
landlord’s demand for enhanced rent en¬ 
titled the landlord to eject. Here the 
tenant’s assertion that his rent was un- 
alterable does nob work a forfeiture or 
entitle the landlord to sue in ejectment. 
II then limitation were bo run from the 
date of the tenant’s assertion, tbe result 
would apparently be to compel the land¬ 
lord to sue though no grounds for en¬ 
hancement in fact existed. Further in 
the present case it has been shown that 
the relations between the parties depend¬ 
ed upon contract. The judgment and de¬ 
cree to which we have referred are found¬ 
ed on contract and, in the absence of a 
clear statutory provision to the contrary, 
a mere assertion by the tenant cannot 
confer upon him rights other or higher 
than those embodied in the same. 

Whether, it being conceded that the 
relationship of landlord and tenants 
exist, Art. 144, Sch. 2, Limitation Act, can 
ever apply to a landlord’s assertion and 
tbe tenant’s denial of tbe right to en- 
hance is a question which I do not think 
it necessary to decide. It may however 
be pointed out that under the Bengal 
Tenancy Act if for 20 years or more 
the landlord abstains from enforcing en¬ 
hancement this in itself confers no right 
upon the tenant, hut merely gives rise to 
a presumption. It is, however, sufficient 
to say that, in my opinion, the law of 
limitation presents no bar to tbe pre. 
sent suit. On these findings we are agreed 
that tbe decree of the District Judge 
must be set aside and the case remanded 
to him in order that be may assess and 
determine the rent to which the plaintiff 
is now entitled. Plaintiff will have his 
costs of this appeal, and of the bearing 
before Newbould .1. 

V.B./r .k._ Appeal all owed. _ 

6, (1903) 27 Bom 616. 
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Ohatterjea andSmitheb, TJ. 
Satya Sankar Ohosal —Appellant. 

V. 

Mon Mohan Ouha Roy —Respondent. 
Appeal No. 34 of 1915, Decided on 1st 
June 1917. 

- (•) Patni Regulation (1819), Si. 3 and 1—* 
Patni tenure can be lold for arretra of rent 


Calcutta 2( 5 

under Bengal Tenancy Act—Frevioui decrees 
for rent are charge enforceable against sur- 
plus sale proceeds of patni sold in execution 
of later dvcree—Bengal Tenancy Act (1885), 
Ss.65, 165 and IBS. ChaiO rjci', J., Smi- 
(her, disseuting). 

Ter ChilUrjexi, J. (Smilhcr, dis«eniin{j;. -- 
Tho Patui Hegiilatiou doe^ not take away Iho 
rights of tbe /.imindar to proceed in the ordinary 
WAY under tho general law to recovtr arrears of 
rent: it only gives him ao additional right to 
recover rent by a summary j>roce^8 of sale which 
is restricted to tbe recoverv of rent for onlv one 
year. [r'iGCCS] 

Not only a patni teinire can he ?rdd in exccu- 
tioQ of i rent decree under tbe liengal Tf.njatuy 
Act, but decrees for rent for earlier icfi<.d> can 
be enforced afjaiust tbe surplus sale-pfocecdr^ ct a 
patni sold in execution of a decree for rent under 
tbe provisions of tbe Bcosa! Tenanev Act. 

IP 271 0 1] 

Rent is a fir>t charge upon the patui tenure 
under the Patni Regulation* as well ai under the 
Bengal Tenancy Act and there is no coniUct bet¬ 
ween tbo two so far as tbe question whether 
rent constitutes a first -charge on tbe patni is 
ccDcerned. Tbe provisions of Cl. 3, S. 3 and 
CK 3, S. 17 of tho latoi Regulation, do not lay 
down that there will be no first charge on a patni 
for rent except for tbe rent of tbe current >ear 
or of that immedialelv expired if ebe sule be held 
at the ccmmeccemeut of the f lowing year. On 
tbe contrary the proviso to Cl. 2, S. 3 und Ss. 11 
and 15 of tbe Regulation, show that tbe rent is 
a first charge on tho patni. 2t7 C 1, 2] 

Tbe provisions of S. 17, Cl. 3 of tbe Regulation, 
vi/. ^ that the former bilance.<> etc , v^i]l te ir.ero 
personal debts of the patuidar. aoplics only when 
the patni is sold under the Patui Ke::uIatioa. 

fP 267 C2: P2C8 0 1] 
Tbo words *^6ale by public auction ' in S. 3, 
Cl. 3, of tbe Kegul'ition, refer tu the summary 
sale under tho Patni Regulation. The provisions 
of that section or S. 17 have nothing to do with 
a sale bold uuder tbe general law* tP 2C8 C 1 ] 
Tbe Bengal Tecancy Act supplemenls tbe pro 
visions of tbe Patni Regulation in matters not 
dealt with by it. [P 2CS Cl] 

(Per Smilhcr, J. contra.) Tho practice of 
taking proceeding under ibc ilenga) Teuancy Act 
for tbe sale of patoi.^ fer arrears of rent, which 
has gone on so long unqueetioued, is un warrauted 
bylaw. [P 271 0 2] 

Tbe procedure prescribed by the Patni Recula- 
tioo for the sale of a patni for its arrears of rent 
is not intended to be optional and is not alter* 
native to a more elaborate prcccdure for sale 
uuder tbe Bengal Tenancy Act. [P 271 C 21 
Tbe words ' public auction" in 8.3 of tbe Patui 
Regatation should be taken to apply to any 
public auction and not limited to an auction 
under the Regulation. Therefore, even if there 
can be a sale of a patui iu execution of a rent 
decree uudoc the provieious of tbe Peugal Ten* 
ancy Act, tbo zamindar can have no charge ou 
tbe surplus sale* proceeds in respect of hi i previ* 
OU9 decrees for rent. [P 273 C 1] 

A landlord's charge for rent uuder S, C5, Ben. 
Ten. Act, can be enforced only by following tbe 
procedure laid down by the Act by getting a decree 
for the rent in respect of which the charge is to 
be enforced and by selling up under that decree. 

IP273 C2J 
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b' 1 lansfer of Property Act (1882). S. 73 
- Applicr(biiity. 

Th- rrini.ipl!' Pinbrdied in rf. 73. is a principle 
if r.jiiit;.- and eo.-,d coiiscienccandshould 
i;oTorc to which that sectiou is not apoii- 

[P 270 Cl] 

(c) Bengal Tenancy Act (1885). Ss. 161 
and 167—Charge on tenure in respect of 
rent decree is not encumbrance and cannot 
ODntjlied under S 167. 

1 '-r (. I^ ?-;i' j, J ,—I he charge upon a tcaure 
'vdicL the liudlord h'isio respect of his rent- 

'l-,.roiji- uu! au encnmoiaoce wiiliiu the meaning 

>. P'l. and ciunct be auiiijlled under S. 1G7 
of fhe Act. It is a charge which cau be enforced 
.igajn-t tli; ijnure and when the tenure i> add 
for arrears of root and the charge cannot be en¬ 
forced against the tenure itself, it must follow 
the s,aU pro.-.'?ds: Kumar Salwi Satdar OhomI 
V. Bi'.i. Appeal from (hiiinnl 

Oaru'Nn. :30> nj lyn. JeeiM on I2lh Mai, 

lOli. ri..t K,. 11 , , [p -> 7 yC 2 'j 

Hash Bt'liari GIiosc M-\ llam Charan 
Mitlra—lox Appoliatits.* 

Dtr-irka ’ Nath ('hackerbuttij. Surat 
thaii-lra Tiijtin Chandra Bqsij 

ani] Sth Chandra Palit—ior Kespon- 
tleufcs, 

Chatterjea, J.— The main question 
involvej in this appeal is whether in the 
case of a patni taluk being sold in execu¬ 
tion of a decree for rent under the provi¬ 
sions of the Bengvl Tenancy Act, the 
^amin lar has a iirst charge on the sur- 
pitis sale proceeds in respect of decrees 
for rent for earlier periods. It appears 
that the defeodanCs-appellants who are 
t!i 0 /iinifi lars obtained a decree for rent 
iigain't the patnidais for the years ia03 
to l'i06 on 2ii6h June 1900 for Rs. 1.795. 
Then on ilth July 1904 they obtained 
another decree for Rs. 2,dG8 for the years 
1337 to 1309 and a third decree for 
Rs. 8,7t)3 for the ye-ars 1309 to 1312 on 
29bh April 1909. The patni taluk was 
sold in execution of the third decree 
dated the 29tli April 1909. free of alien-' 
cumbrances and purchased by one Durga 
Charan on 11th March 1910 for Rs. 40,150 
and the sale was conSrmed on ]3th May 
1910. The defendants appropriated out 
of the sale proceeds Rs 10.626 due to 
them under the third decree and also 

Rs. 1,229, being the rent due from the 
date of the last suit up bo the date of 
the confirmation of sale. The defen¬ 
dants then attached the surplus sale pro¬ 
ceeds to the extent of Rs. 5,519-3 0 and 
Rs. 3,563-4.3 in execution of the two 
previous rent decrees. The plaintiffs were 
purchasers of one of the three mauzahs 
comprised in the patni taluk, and they 
brought-the suit out of which this appeal 
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arises for a declaration that they are en¬ 
titled to a proportionate share of the sur. 
plus sale-proceeds held in deposit in 
Court. The zamindar defendants pleaded 
that they have a first charge on tbe sor- 
plus sale proceeds in respect of two pre¬ 
vious rent decrees. The Court below de¬ 
creed the suit and the zaraindar defen¬ 
dants have appealed. 

Before dealing with tbe main question 
involved in the appeal I will deal with 
the contention raised on behalf of the 
respondents, viz,, that a patni tenure 
cannot be sold a' all under the provisions 
of the Bengal Tenancy Act; in other 
words, that it cannot be sold (for enforc¬ 
ing the rent charge) except under the 
summary process as laid down by the 
Patni Regulation. It is contended that 
the regulation fixes tbe process by which 
patni tenures are to be brought to sale 
and the form and manner of conducting 
such sale, and that therefore that is the 
only manner in which a patni tenure can 
be sold for arrears of rent. Bat the 
Regulation shows that it was enacted for 
defining the relative rights of zemindars 
and patnidars and for prescribing a sum¬ 
mary process for recovery of rent. It is 
true the word summary” is not used 
in tbe Regulation, but the process‘cannot 
but be a summary one when proceedings 
are taken on ex parte statements of the 
zaraindar, and witliout taking evidence. 
The Regulation does not not t'lkeaway 
the rights of the zaraindar to proceed iD| 
the ordinary way under the general law 
to recover arrears of rent; it only gives, 
him an additional right to recover rent 
by a summary process of sale. The Patni 
Regulation baa been in force for nearly a 
century. Patni tenures are sold every 
day under the provisions of the Bengal 
Tenancy Act and no objection has ever 
been raised that a patni tenure cannot he 
sold under tbe provisions of that Act. If 
any authority were needed, I might refer 
to the case of Brindabun Chunder Sircar 
Ckowdhry v. Brindabun Chunder Dey 
Chov>dhry (l), wliere a patni tenure was 
sold in execution of a decree for rent 
under the general law (under S. 105 of 
Act 10of 1959)and the.TudicialCommittee 
had to consider whether the sale was free 
of encumbrance, viz. a darpulni tenure. 

Turning to the main question in the 
case, and leaving aside for the moment 
the ^t^e o|_th 0 charge and the manner 
1. 11873-74) I l"AT78=irB~rrK403(PC). 
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in which it must be enforced, there can 
be no doubt that under S. 6o, Ben- Ten. 
Act, rent ie a first charge on a tcnuro, 
It is oonteniel however thit so far as 
pitni tenures are cDncerne 1 there is uo 
first charge for rent except for rent of the 
current year or of that imtnsiiately ex¬ 
pired, if the sale be at the ojurnence- 
ment of the followin« year, and that the 
provisions of the Bengal Tenancy Act in 
so far as they militate against the provi- 
sions of the Patni Regulation are inopera¬ 
tive, as expressly laid down ia*S. 195, 
Cl. (e) of the former Act. Reliance is 
placed on the provisions of Cl. 3, S'3 and 
Cl. 3, S. 17 of the Regulation, in support 
of the conten’ion that the rent is not a 
first charge o.» a patni tenure except for 
tho period of one year. S. 3. Cl. 3, says 
that the tenure shall be 
“sold by public auction aui tho holder ol the 
teuura will bo OQtilledto aoy excoa? iti the pro* 
ceede ofaach sale beyond tho amount of the at* 
rear of rent due subject however to the provisions 
contained in S. 17 of this R3KUlatioD;*' 

and Cl. 3, S. 17 i)rovid03 that the “former 
balance, that is, the balance due for a 
period earlier than tho year immediately 
expired of the current year, as the case 
may be, is not to be inoluled in the de¬ 
mands of the zicniniir to be satisfied 
from tho sale proceeds. It is argue 1 that 
under S. 3, Cl. 3, and S. 17, Cl. 3, of tho 
Pttni Rogulation, the /amindar’s first 
charge for his rent is restrictoi only to 
the arrears of one yeir, and .that a sub¬ 
stantive right is conferred upon the patni- 
dar to the surplus sale.proceeds after 
satisfying the zamindir'sdernandonly for 
•the period limitej as above, and S. 65, 
Ben. Ten, Act, which gives a first charge 
to the y.amindar beyond the period so 
limited, necessarily alToots the provisions 
| 0 f the Patni Regulation, and is therefore 
iinoperative having rogird to the provi- 
'sioQS of 9. 195. Cl. (ej. Ben. Ten. Act. 
iBub in the first place I tiiink rent 
is a first charge under the Patna Regu¬ 
lation as well as under the Bengal 
Ten. Act, and there is no conflict between 
the two so far as the question whether 
rent constitutes a first ohargeon the patni 
is concerned. The proviso to Cl. 2, 9. 3. 
of tho Regulation, lays down that no 
engagements (by the patnidar with his 
subordinate tilukdar) shall operate to the 
prejudice of the right of the zamiodar to 
bold the superior tenure (i. e., the patni, 
answerable for any arrear of his rent in 
the state io which be granted it, and free 


of all inournbrancos resulting from tho 
act of his tenant. 8 11, 01. 1 (para, ii), 
says that no transfor hy sale, gift or 
otherwise, no mortgage or other limited 
assignment by the patnidar, shall bo per- 
mitted to l)ar the indefeasible rigl)b of 
tho zamiudar to hold tho tenure of his 
creation answerable in the state in which 
he created it for the rent, which is in 
fact his reserved property in tlio tenure,’’ 
except the transfer or assignment should 
have been made wiih a condition to that 
efi’ect under expre-s authority obtained 
from the zimindar, anl C!. 2 says 
that all under-leases originating with the 
patnidar, if oroativeof a middle interest 
between tho resident cultivators and the 
late proprietor-, must be considered can¬ 
celled (unless the authority to grant 
them ahould have been specially trans- 
ferred) and the possessor of such interest 
must consequently lose the right to hold 
possession of the land and to collect the 
rents of the raiyats, this having been 
enjoyed merely io consequence of the de¬ 
faulter's assignment of a certain portion 
of his own interest, 'the whole of which 
was liable for die rent. ” 

Section 15, 01. 2. provi In* for the issue 
of a proclamation declaring that the new 
incumbent, having by purohise at a sale 
for arrears of rent due the /.amindar, 
acquired the entire ri^jhts and privileges 
attaching to the tenure of the late talu- 
dar in thestate in which it was original¬ 
ly derived by him from the zaminJar,’’ 
he alone will be entitled to make the 
zamindari collectiou-a in tho mofussil. It 
is true Ss. 11 and 15 lay do-vu the rightsi 
accruing to a {jurcbaseiat a s.ile under the 
Patni Regulation, but they atthesame 
time show that the rent is a first ciiargc 
on the tenure. In auy case the proviso 
to Cl. 2, S. 3 unmistakeably bhows thati 
rent is a first charge. That olicsedeclares! 
a substantive right an'l is inlependent of 
the particular procedure which may be 
adopted for realizing the rent. S. 05, 
Ben. Ten. Act, therefore which gives a 
first charge to the landlord for his rent 
does not confer any right upon the zamin- 
dar which the latter does not iiossess 
under the Pat.ni Regulation, and that be¬ 
ing 80 , the Bengal Tenancy Act does nob 
affect tho Patni Regulation, so far as the 
question of charge is coucorofel, In tho 
next place, I think that the provision of 
S. 17, Cl. 3, viz., that the former balances 
beyond those of the current year (or of 
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th'tt inrt.eli ttely expired if the sale ba 
th‘^ (•OMitneiieoiu^'iU of the following 
\eivj\\ill I e'nere personU debts of the 
Ipatniilir. ii.[)plios only when the patni is 
A;)!'! v.n ier the Farci Ilo.^ulation. It is 
'''oiitendfd that S. 0|. ij, of the Reg'ila- 
tion, 5],oaks of “sale by public auctioo” 
‘.vitho'if any 'lualiiication aud confers a 
right upon the palni lar to the surfilus 
sale j.vocco ls after satisfying the demand 
of the /Aiiiindar for one year only, which 
cannot he taken awav hv a sale under 

9 

the Bengal Tenancy Act. 

Rut tho words ‘ sale hy publicauction" 
;in S. .'i, Cl. 3 of the Regulation evidently 
■refer to tlie summary sale under the 
F^atui Regulation, whicli alone is dealt 
witli by if.. The provisions of that section 
li-*r of S, 17 have nothing to do with asale 
where it is hel 1 under the general law. 
lit is only wliere the zimindar proceeds 
to recover ariears of rent not exceeding 
one vear that he can avail himself of the 
suinmary sale under tho Reguhtion and the 
provieioris of S. 17, Cl. 3, applyto such a 
case only. The summary process under the 
regulation, a.s stated above, is held on 
the ex parte statements of the zamindar 
without taking any evidence and isthere- 
fore restricted to the recovery of rent of 
only one year. Whore however the 
zamindar proceeds to realize rent under 
the general law (i. e. the Bengal Tenancy 
Act) h is rights are not restricted by the 
provisions of S, 17 of tho Regulation. 
The regulation provides for a summary 
sale only and in so far as such a sale is 
concerned the provisions of the Bengal 
Tenancy Act cannot affect such sales or 
the provisioQS relating tothe distribution 
of the sale proceeds as laid down in the 
Regulation. 

With regard to sales under the general 
law there is no inconsistency between 
the provisions of the Bengal Tenancy Act 
and the Patni Regulation because the 
[after has nothing to do with such sales 
and the Bengal Tenancy Act supplements 
|the provisions of the Regulation in mat. 
tors not dealt with by it. 

The Question whether a decree for 
rent is a first charge on the surplus sale- 
proceeds of a patni tenure was considered 
in the case of Basant Kumar Bose v. 
Khubtaloan Company (2). There the 
zamindar obtained a decree for rent for a 
certain period, and then put up the patni 
tenure for sale under the Patni Reanla 

2Va I R 1915 Ual 24=26 I 0 . ‘ 


tion for the rent of a subsequent period. 
The question was whether the decree for 
r-nt previously obtained was a first 
charge on the surples sale proceeds. It 
was argued in that case, with reference 
to the provisions of S. 17 of the Regula. 
tion, that the antecedent balances 
should not be deemed a charge upon the 
sale-proceeds which represent the pro. 
perty after the sale Ins taken place, and 
that the eflect of the Regulation sale is fe 
destroy the charge which the zamindar 
previously had upon the property in res. 
pect of all arrears of rent. The learned 
•ludges referred to the difference of judi- 
cial opinion in the cases of Peary lUohan 
MukJiopafihya v, Srecram Chandra Bose 
(3) and Jognnatk v. MohiuddinMirsa 
( 0 on the question whether there is any 
conflict between S. 65, Ren. Ten. Act. 
and S. 17 of the Patni Regulation, and 
witliout deciding the question held that 
para. 2, Cl. 3. S. 17, contemplated a case 
in wliicli a regular suit had to bo brought 
for the recovery of the antecedent balance 
as the personal debt of the patnidar and 
therefore could not possibly apply to 
that case where a decree for rent had 
already been obtained before the sale 
Under the Patni Regulation took place, 
and that the patni sale did not destroy 
the character of the decree previously 
obtained as a rent-decree. 

It is contended before us on behalf 
of the respondents that in that esse 
the provisions of Cl. 4, S. 17, viz., 

that any excess of the sale-proccede 
after satisfying the demand of 1^® 
zamindar in the manner described m 
Cl. 3 (viz., the arrears of the current 
year or of the previous year as the case 
may he) shall be forthwith sent to the 
Treasury to be there held in deposit to 
answer the claim of the talukdars of 
the second degree or of others who by 
assignment of the defaulter may b® 
at the time in possession of a valoable 
interest in the patni were overlooked 
and that Cl. 4 is conclusive to show that 
the surplus sale-proceeds are not avail¬ 
able to the zamindar for decrees for an¬ 
tecedent balance. It is unnecessary to 
considerin thiscase whetherthezamindar 

has a first charge in respect of decree for 
antecedent balancesupon thesurplos saw- 
proceeds when the zamindar f.* 
patni tenure under the provisions of^^ 

~3. fi902)‘G C'W N 794. 

4. (1910) 37 Cal 747=6 1 0 371 
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Regulation. In the case of Jogonalh v. 
Mohiiiddin Mirzct (l) it was lieM having 
regard to the provisions of S 17, Cl. 3, 
Patni Regulation, that S. 65. Ben. Ton. 
Act, does not give the zamindar a first 
■oharge on the surplus sale-proceeds for 
antecedent balances and the learned 
Judges did not agree with the view taken 
in the case of Peary Mohan Mukhopa- 
■dhya v. Sreeram Chandra Bose (3) tint 
there was no conflict between S. 65. 
Ben. Ten. Act, and S. 17, Cl. 3, Regn. 8 
of 1SL9. The sale in the case of Jogo- 
nath V. Mohiuddin Mirza (4) however 
was held under the Patni Regulation, and 
the learned Judges in that ease them¬ 
selves distinguished the case of Peary 
Mohan Mukkpadhyav. Sreeram Chandra 
Dose (3) on the ground that in the latter 
case the patni was sold under the Bengal 
Tenancy Act, and not under the Patni 
Regulation. 

It may be coDcedel that the zamindar 
has no right to recover the antecedent 
•balances or to enforce his pharge under a 
rent decree against the surplus sale pro¬ 
ceeds when he choose to a'lopt the sum¬ 
mary process under the Panti Regulation. 
Bub if the zamindar has a first cliarge, 
as I think he has, both under S. 65, Ban. 
Ten. Act, and under the Patni Regulation 
■does he forfeit his right bo enforce that 
oharge against the surplus sale proceeds 
to which the patni is converted even 
though he sells the tenure under the 
provisions of the Bong U Tenancy Act? 
The Bengal Tenancy Act does not contain 
any provision similar to that contained in 
01. 3, S. 17 of the R-ogulation. If the 
zamindar has a first charge for rent both 
under the Bengal Tenancy Act and the 
Regulation, although such charge in res¬ 
pect of antecedent balances may not, hav¬ 
ing regard bo the provisions of 8. 17 of 
the Regalabioo, be enforced against the 
surplus sale proceeds when the patni is 
sold in a summary way under the Regu- 
lation, there is no reason why the zamin- 
dar should lose such charge under a de¬ 
cree for rent when the patni is sold under 
the Bengal Tenancy Act. 

The next question is what is the pature 
of thp oharge which the landlord has 
under the Bengal Tenancy Act upon the 
tenure. The appellants contend that it 
is a oharge which can be enforced by sale 
of the tenure, bub as the tenure has al¬ 
ready^ been sold under the Patni Regula- 
tion, it cannot be again sold for arrears 


cf rent of an earlier period: see Ml. Luti. 
fun v. Shaikh Mean Jan (5) and Prangnur 
Ma.zoomdar v. Himanta Kimari Dehy 
(6), and the charge is. therefore transfer¬ 
red to the surpuls sile proceeds. Oq the 
obliar hand it is c^)'lterhled on behalf of 
the respondents that the first charge 
which the landloul has under S. O'), Ben. 
Ten. Act. can lie enforced onlv under tlie 
provisions of Ch. 14 of the Act, and nob 
in any other wiv, and that wtiero tliat 
romely is not oieuto the landlord by 
reason of the tenure having lieen already 
sold away under the Patni Reguiaf ion, 
the charge cannot ho ruforced against the 
surplus sale proceeds; and reliance is 
placed on the cases of Soshi BhusunGuha 
V. Gogan Chunder Shaha (7) and Aithur 
Henry Forbes V. .1/a/iara;' Bahadur Singh 
(8). These cases however are distinguish¬ 
able, In the first case it was held that 
an assignee of a decree for rent to whom 
the reversion hs'l not been transferred 
cannot avail himself of the charge under 
S. Go, Ben. Ten. Act. It is true in the 
last but one paragraph of the judgment 
the learnal Julge oliHorvod that: 

“the charge under S. G5 of the Act should be 
enforced by the sHe of teouie or holding free of 
eocumbrancee under Ch. 11 of the Act, and if in 
any case the decree for rent either has not been 
or cannot be enforced by the «alo of tbo tenure 
we do not think that the charge created by S. G5 
can be enforced in anv other way.” 

These observatiois however must be 
taken to have been made with reference 
to the question which they had to consi- 
der io the case, viz., whether an assignee 
of a decree forreob can enforce the charge. 
As soon as a decree for rent is asHgoed to 
a stringer the charge ceases to exist, and 
the assignee can enforce the decree only 
as a money decree, and that is all that 
the Court decided in that case. In Arthur 
Henry Forbes v. Maharaj Bahadur Singh 
(8) it was held by the Judicial Committee 
that a decree for arrears of rent obtained 
by a zamindar against the patnidar after 
the former had parted with all his in- 
terest in the zamindari, is not a decree 
for rent within the mean'ng of S. G5 of 
the Act, and that the right to bring the 
tenure to sale attaches to the status of 
the decree-holder qua landlord, andexists 
so long as the relationship of landlord 
and tenant exists. All that was decided 

5. (186G) 6 W R 112, ' 

6. (1S86) 12 Cil 537. 

7. (1895) 22 Oal 861. 

8. A. I. R. 1914 P 0 111=41 Cal 926=23 

I 0 682=41 I A 91 (PC), 
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in tlvit ci ,:0 W '\3 thiif; (bo cliarce created 
by S. rj) in favour of *be landlord only 
:iud. that a stranger tn-ho landlord’s in- 
terest cannot claim charge on the 
ground that the decree was for arrears of 
rent. 

The respondents however rely upon 
some observations in the above oases to 
show that the charge for rent which the 
landlord has under S, G5, Ben. Ten. Act, 
can be worked out onlv bv sale of the 
tenure under Ch. IG of the Act. That no 
doubt is the manner in which the charge 
is to be enforced so long as the tenure has 
not beet) sold away, but the zamindar 
cannot in the present op.qe execute the 
decree in the manner laid down in Ch. IG 
of the Act. because the tenure having 
been once sold for its cwn arrears passed 
to the purchaser free of the charge of 
the landloid under the rent decrees and 
cannot he sold again. The quostion. 
whether the zamindar is entitled to en¬ 
force his charge against the surplus sale, 
proceeds alter the tenure is sold, did not 
not arise nor was considered iu either of 
the two cases. As already stated, the oh. 
servatious made in those cases must be 
taken to have been made with reference 
to the facts of those cases and the ([ues- 
tioDS which arose for consideration If 
the respondents’ contention that ’ the 
charge cannot ho enforced against the 
money to which the tenure is converted 
by the sale is correct, the zamindar would 
lose his charge and cannot enforce it 
against the amount awarded as compensa¬ 
tion under the Land Acquisition Act in 
a car .0 where the patni is acquired under 

that Act. 

The charge which the landlord has for 
his rent upon a tenure is no doubt cf a 

somewhat peculiar character, but if the 

rent constituted a charge on the patni 
when it was sold, the zamindar did not 
lose the charge by selling the tenure. He 
cannot sell the tenure again, and undet 
the circumstances I do nob see why he 
cannot enforce the charge against the 
surplus proceeds of the sale to which the 
tenure is converted. Even if S. 73, T. V 
Act. is not applicable to the present case* 
the principle embodied in that section is 
a principle of justice, equitv and good 
conscience, and I think that where the 
property upon which there is a charge 
is not available, the charge should be al- 
lowed to follow the sale-proceeds of the 
property. S. 73, T. P. Act, would not 
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apply to a case where a patni is acquired 
under (he Land Acquisition Act. but the. 
landlord would have a first charge upon 
«ho compensHtion awarded under the 
Act upon the principles. The charge 
which the landlord has in respect of Ms 
r^ent IS not one created bylaw under 
b lUU Itisa statutory charge and is 
different from an ordinary charge created 
by law. In an ordinary mortgage, the 
mortgagee cannot foreclose without mak- 
leg all persons interested parties and 
giving them opportunity to redeem, but 
a land lord can enforce his charge against; 
the registered tenants without making 
all the persons interested in the tenure 
parties. An ordinary change cannot be 
enforced against a bona fide purchaser 
witliout notice but that principle does 

not apply to a charge under nnder a rent 
decree. 


It is contended that if the decree con¬ 
stituted incumbrances on the tenure, the 
incumbrances did not cease to exist as 
tlie purchaser of the ])atni did not annul 
the incumbrances as required by S. 167, 
Lon. Ten. Act. But the charge under 
t!ie rent-decree was not an incurabrnnee 
within the meaning of S. 161, Ben. Ten. 
Act. and cannot be annulled. It is a 
cliarge which can be enforced against the* 
tenure, and when the tenure is sold for 
arrears of rent and cannot beenforcedj 
against the tenure itself, the charge must 
follow the sale-proceeds. I am accord¬ 
ingly cf opinion that the plaintiffs have 
a first charge in respect of the twoearlier 
decrees over the surplus sale-proceeds. 
The question raised in the present case 
was raised in the unreported case of 
Knviar Satt/a Sanhr Ghosal v. AUty- 
jmnnessa Bihi (9). That was a case re¬ 
lating to the right to the surplus sale- 
proceeds of the very pitni taluk between 
certain mortgagees of the patni and the 
zaraindars. It was held by Stephen and 
Mullick, .IT., that the two earlier rent- 
decrees did not constitute a first charge. 
The learned Judges held that the rent in 
respect of which the landlord has a first 
charge is the rent-decree of which execu¬ 
tion is taken out and does not include 
rent decreed in suits with which the exe¬ 
cution is not concerned. They further 
held that 

“although by S. 100, T. P. Act, read with 0. 34 
Civil p . C. it may be that the appellant bad a 

(9) Appeal from Original Decree No, 302 of 
1911 decided on 12th May 1913. 
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charge on the property, it docs not follow that 
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the appeUauta are in the position of mortg.ipees 
within the meaning of S. 73 of the Act. Tbo ap¬ 
pellants do not possess all the eights of a mort¬ 
gagee but only those defined in Ss. 81 and 82 and 
such other rights as are subservient to the right 
to bring the motlgagcd property to sale. This 
view is in accord with Fotick Chunder Deij Sir- 
car V. E. 0. Foley flO) and Bhusiin Guha 
V. Oogan Chunder Shaha (7).'* 

I regret I am unable to agree with the 

view taken by Stephen and Mullick, JJ. 
I have discussed the first point. As re- 
gards the question of charge. I think the 
learned Judges took a narrow view of the 
nature of the charge which a landlord 
has with respect to rent on a tenure. On 
principle I think that a chargee ought to 
have the same privileges as a mortgogee, 
and even if S. 73. T. P. Act, does not 
apply, the principle of the section should 
be held to apply. The view taken by the 
learned Judges is opposed to that taken 
by Mookerjee and Carnduff, JJ., in Basant 
Kumar Bose v. Khulna Loan Company 
(2), and with which I agree so far as the 
question which has been raised before us 
is concerned. The decision of Stephen 
and Mullick, JJ., was followed in another 
iinreported case by D. Chatterjee and 
Walrnsley, JJ., but we are inforined by 
Babu Ram Charan Mitter that the case 
was nob argued before them and that he 
conceded that the decision of Stephen 

and Mullick, JJ., wouldgovern the latter 
caje. 

Having regard to the conflict of views 
on the main points in the case, I think 
It would have been satisfactory to have 
the points referred to a decision by the 
hull Bench, bub my learned brother is of 
opinion that a patni tenure cannot be 
sold under the Bengal Tenancy Act and 
that being his opinion, the other ques¬ 
tions cannot be referred to a Full Bench. 

|1 am of opinion that not only a patni 
(tenure can be sold under the Bengal Ten. 
auoy Act, but that decrees for rents for 
earlier periods can be enforced against 
the surplus sale.proceeds of a patni 
jtenure when sold in execution of a decree 
jfor rent under the provisions of the Ben- 
gal Tenancy Act. Some questions were 
raised on behalf of the respondents as to 
the effect of the withdrawal of a portion 
of the surplus sale proceeds by certain 
mortgagees and other persons In the pre- 
aenoe of the zamindar defendants and as 
to_wb^her there should not be nnnrt,- 
10. (1886) 15 Cal. 492^ ~—’ 


tionment, but the ipiestions were not 
raised in the Court below and as that 
Court decreed the suit,it wasuniiecessary 
to go into the questions, I’mler the cir¬ 
cumstances, 1 woul-l reverse the decree 
of the Court below, and remand tlie case 
for a decision of the questions raised on 
behalf of the respondents, as stated above, 
and disposal of the case accordingly. 

Smither, J.—The practice of faking, 
proceedings under the Bengal Tenaocy: 
Act for the sale of patnis for arrears of 
rent has gone so long unquestionul thati 
I was prepared to take it lor granted that 
it was well founded in law. I’.ut cow 
that the question has been gone into, I 
have come bo the conclusion that the 
practice is bad. Tliough in cases in which 
other points have been decided, this prac¬ 
tise was taken to he good liy tlie jiarties 
and hy the Court, this question itself 
seems never to have been gene into, it 
was argued that the iirocedure for sale 
under the Patni Regulation is suiniunry 
and, therefore only au alternative to some 
more elaborate i)roc8Jure. It is a sum- 
mary procedure, especially hy the stan¬ 
dard of the present day, but it is to be 
remembered that at that time, nearly 
hundred years ago, all rent suits were in 
the Revenue Courts. They did not come 
under the more elaborate procedure of the! 
civil Courts till later, and at the same 
time some protection was given hy S. 14 
Taking it nevertheless, that the procedure 
is a summary one. as I think it is though 
it probably did not at that time seem so 
summary, compared to ordinary proce¬ 
dure, as it now seems it does nob follow 
that it was merely an alternative to aj 
more elaborate procedure. There is aj 
summary imocedure in many luuttors at 
the present day, i)ut an optional alterna. 
tive procedure, of a more elaborate kind, 
is not always available. I can find noth¬ 
ing to indicate that the procedure laid 
dow’n was intended to be optional. I find 
the contrary. The Regulation itself, in 
its first section declares the purpose for 
which it was enacted. It narrates how 
the Permanent Settlement, then little 
more than 20 years'old, had given rise to 
the creation of patnis. It slates that the 
deeds creating them provide that the 
tenure may be brought to sale for arrears ' 
of rent, but that “the manner of the sale 
is not specified,” and that 

"tbe mischiefs which have ariseo, and tho want 
of a eoasistenk role of action for the guidance 
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of 111 5 C'Uft? i'l reqarj to them have beeu prc- 
4;ic' .e 'f >u..'h coii;i;;i'jn astodemandtheiti* 
l?r' I :)f iIj'- 1'ji-liturc and it has acord* 
hpc'U dr-nied iioco'<-irv to regulate and 
detiac tho n.'.liur; of tbo property given and ac- 
(luirof. 'H the crtation cf a pa'.ui as above 
(.I'-cril).'.!, ai.-o t-deidaro liie legality of the 
yr i.: :<e . f ii i d rlt tliiig in the man nor in which 
i t lu-; h-i n f x-ro d hv p.itnidar* and other*, 
e't.ii.li'Siiii-’, il the ?.uiie time such |)rovi*iors as 
h i'. ; :in[-.,ircJ il.'Ul.ited to protect tho ui.dot- 
Ic-'-tc fiom any cclhi ion of his iinmodi ito siipo- 
ri'T with the / laiindar or otlicrs for hi* ruin, as 
\v;;ll a- IJ'OCiif the i Kt rights cf the-■ imindar 
oil the ^alt! cf any tenure under the stinulations 
of t'i" I'rigioal engagement oiit'Tcd into with 
him. It has further bo‘:‘n deomul indi*p;nsablo 
to fix the process bv which tho >aid tenures are 
to b« b-ciuoiit to sale, at» 1 the form and manner 
of conuucrjng ;ucbsiles.” 

Tlie contanbion ia that the process by 
which such tenm-05 Are to be broui^hl; to 
sale was nevertheless not fixed at all. Imt 
only an 111 liti 'u '.vus made to existieg 
piojts-.e3. Tho words of the Regulation 
are: “It has hecu deeinecl indispensable 
to lix the process. There must be very 
strong reason for it, if it is to be held 
that in spite of this purpose, the Regula¬ 
tion did not fix the process, but left it 
ODtional to ignore the process provided 
by the Regulation and to pursue the old 
processes, which had le i to tho “mischiefs” 
and “confusion” which the Regulation 
was intended to remedy. In the case of 
Brindaban Chiinder Snear Choudhrij v. 
Bnndahun Chunder Dey Chowdhry (1) 
the iiuestion whether a patni could be 
sold under the Bengal Tenancy Act was 
not gone into. The dispute was on other 
points. No case deals with the point. 
Returning to the Regulation itself, when 
it is stated, in S. 3 (3), that the zaroiodar 
has the right to hold the patni answer¬ 
able for any arrear of his rent, the right 
is left subject to whatever time limiba. 
tion may be applied to it. Though in 
cases where the Bengal Tenancy Act ap. 
plies there is a charge for the rent, this 
right also is subject, I think, tosuohlimi- 
tation. A landlord who has allowel four 
years to pass without suing loses the 
charge given by the Tenancy Act. A 
landlord who allows more than one year 
bo pass loses his charge under the Regu¬ 
lation. The essential difference is in the 
time limit only. If he comes in time, 
the landlord has a charge for any arrear 
of rent of a patni, ^von if it be held that 
it cannot be sold under the Bengal Ten- 
ancy Act. 

The same remarks apply to the provi- 
sioDS of S. 11 (l) that the zamindar's 
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right to hold the tenure answerable can. 
not be defeated by any transfer, etc 
Ilis right is subject to a time limit on 

proceedings to enforce it. Under 8. 17 

(3) after deduction of one per cent of the 
sale proceeds to ba paid to Government, 

"tho bxUnce on acouQt of which the saleroav 
have been mad^ sbxll next bo made good in full 
to tbo ;'imiDdar, provided however tbal no for- 
mor bj)anc:>* beyond those of the current jeat 
(orotc,) shill be included in the demand tabs 
tbu- .^itisfied. Such antecedeut balances, if the 
/imiudar shall have omitted to avail himself of 
tho proce*^ -.vitbin his reach for having them 
-*ui-iicd at the time, will have bec.oma in fact 
mere [ocsonal debts of the individusl talokdar 
aud mu-t bs recovered in the same way as other 
debts by a regular suit," 

and provision is then male for payments 
out of the balance to darpatnidars and 
others. This is very important. If the 
zatnindai omits bo avail himBelf of the 
process within his reach for having them 
satisfied at the time, arrears of a period 
before the current year, or the year im¬ 
mediately expired, become mere personal 
debts. The “process within his reach" 
meins the process which the Regulation 
provides. If the zamindar omits toavail 
himself of it, till it is too late, his charge U 
time barred. One of the declared objects 
of the Regulation is to protect the under- 
lessee. This provision protects him; this 
and the provision [3. 17 (4)] that the 
balance shall go bo the darpatnidars, etc. 
The zamindar shall not get it; the dar- 
patnidar shall get it. The decision in 
Basant Kumar Bose .v Khulna Loan 
Company (2) seems to me to be incorrect 
iu this respect. Under S. 17 (4) the 
balance shall go as therein directed. R 
therefore shall not go to the zamindar. 
The Regulation is intended 

"to protect the uuder-leases from soy wuosio 
of bis immediate superior with the zamindar or 
others." 

A patnidar, who has diminished the 
valueof his interest by creating a darpatni, 
is nob to be left able to deprive the dar- 
patnidar, both of his darpatni and of com¬ 
pensation for it, by an arrangement wJt 
the zamindar. If the zamindar’s rentcanac¬ 
cumulate as a charge through many 
tho patnidar not paying it, having 
come to an understanding with the 
zamindar, then on a sale for that l^jS® 
accumulation of arrears, the zamindar 
will get all his rent, and can 8*^® * 

patni bo the old patnidar,on terms be • 
ter for the zamindar than the terms 
of the old patni, and benefiting the P* * 
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Tiidar by the removal of the darpatni. 
dar. They could thus, in the words 
of the Regulation, “ruin" the darpatni- 
dar. In the present case thezamindar 
seeks to take the rent of ten years, or 
more, out of the sale proceeds. 

The longer a zamindar is allowed to 
delay the 6nforc3m0nt of his charge for 
rent, the greater hardship results to tho 
holders of interest subordinate to the 
patnidar. The question is, how long is 
he allowevl to delay the enforcement in 
the case of a patni. In ray opinion the 
Regulation has fixed the time. But even 
if a patni could be sold by “public 
auction” by any process other than the 
process provided by the Regulation, I 
do not find any good reason to hold that 
S. 3 (3) will not apply to that “public 
auction.” Tho declared objects of tho 
Regulation seem to require that the words 
j“public auction” in S. 3 (3) should be 
taken to apply to any “public auction ’ 
and not limited to mean an auction 
under the Regulation, if there can beany 
public auction of a patni other than a 
public auction under the Regulation. 
In my opinion, therefore, the appellants 
have no charge for the amounts in respect 
of which they have appealed. The ap. 
pellants have already got too much. The 

appeal should be dismissed with costs. 
I am also of opinion that if there can be 
a sale of a patni under the provision of 
the Bengal Tenancy Act, the lower Court 
is right in holding that the appellants 
have no charge for the amounts covered 
by the two previous decrees on the sur. 
plus sale proceeds under the last decree. 
A charge for rent is a charge which is to 
be enforced by the special procedure 
laid down for enforcing it. It is a charge 
which results in great hardships in many 
oases. If the'zamindar allows himself 
to become time barred, or if he otherwise 
forfeits his right to enforce the charge by 
the prescribed procedure, he most suffer 
for it. In the present case, the zamin- 
dar has himself made it impossible to 
sell nnder the older decrees, by selling 
under the later decree. He obtained 
his first deores so long ago as 1900, and 
his second decree more than four years 
later. He had sufficient time to sell up 
under his first decree and so on. His 
own delays are the cause of his difficul¬ 
ties. He seeks to escape the penalty 
at the cost of transferees of part of tho 
iproperty. 
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If previous rent can bo reilizeJasa 
charge out of surplus sale proceeds from 
a Silo under a renb-deoro:, after satis¬ 
faction of tlio decree, tliero is nothing in 
the Act to limit tlie charge no such pre¬ 
vious rent as has been previously deeteeJ. 

«* % • lid, but notdscrdfid, wuuld 

he a char,-»e The concoolion leads to 
these diilhultios. Also a suit for such 
previous rent might bo time Irirrod. U 
is nob appirent why tho f-'ct that a suit 
for sucli rent wi^ ti'ne Inrro! slioul 1 
stand in tlie way, if tlio fact that exe¬ 
cution of a previous laereo for rent is 
time barred will nob stand in the away, 
if a /,iinind'»r tries to take the root 
covered by that iiravious dacreo out of 
the surplus sale.preceeds. Tous if tlic 
charge given by S. fin, Ben. Ten. Act, 
is nob a charge which can be enforced 
only by the procedure provided by the 
Act, the question comes up, whether 
there is such a charge for rent for which 
a suit is time barrel; and if there has 
been a suit anl a decree, whether the 
charge will be lost when tho decree is 
time-barred for execution. In my opi¬ 
nion, the right view is tint the charge 
can be enforced only by follo'.ving tho 
procedure laid down by the Act, by gab¬ 
bing a decree for the rent in respect 
of which the charge is to be enforced 
and by selling up under that decree. No 
such difficulty as has been noticed cm 
ariss if this bo hell. And it is no hard- 
ship on a zamindar to have to sue, and 
then bo execute his decree in the time 
allowed by law or forfeit his charge. 
Bub hardship does arise if a zamindar can 
enforce this charge for indefinite numbers 
of years, to the loss of nurtgagees-and 
others. In the present case the total 
rent is for eleven years. On the con¬ 
tentions set up, there might be cases in 
which the period was much longer still. 
In my opinion the appeal should, on this 
ground also, be dismissed with costs. 

By the Court. —As there is a differ, 
ence of opinion between us in this case, 
the order of the Court under S 9b, 
Civil P. 0 , is that the decree cf the 
lower Court he confirmed and tliis appeal 
dismissed with costs. 

V.B./r.k. Appeal dismissed. 
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S.VNDI-liSOV, C. T AND CtlACDlIUHI, J. 

.1 > .1 ii-Kcab, III re. 

Ori^i^'U Ci'.i! Suiti Decided on 14tli 

. u I ' 1 1/. 

(a) L-“dl Prartitioncr—Receiving instruc¬ 
tions only from attorney is beneficial 

Tin'ii-n:' I'.lii-li jl> iiio-* on the O i£;iual SiJo 
of t ii-il; nu il j*'! 0 !iiri t CiUiS;! vIdijU 
lik'j th'ir iri'tr.jclio’)'? only fr-'in Att-'mcvs, 
tbou'i foutiii-»l n:)on n rule of Uw. is a rrD-it 
bODt'iciil out* tri>:u the pjint of vioiv of the 
puoLc nod of thy ’^tr, and slv>uM he raaio- 
tiined. [I’271 C 2; P 27i C ll 

(bl L»gal Praclilio ler —Practice of select 
ing junior by counsel is to be discouraged. 

The prajiicy of a c>uas-d rtbo is already dq- 
gigod ill a c-a^o S' leotiog the other c.iuns I who 
should be brinfeJ with him ii nonlrarv to the 
traduioijs an J t) the b^st inlore-ts of the p-o* 
fe?si )n and ou'lit ti hi disc 'iirtged. [P 275 C 2] 
(cl Legal Practitioner - Fees given for at 
tending trial — C lunsel unable to attend—He 
should return -whole fee and not retain as 
consultation fee. 

Wti-ru ivti a lvccUe accepted n brief inirbed 7 
G \fs.-4 aiid d—coDiainiiig iostruciious for 
him to appear at a trial in (Jalcntta on behali of 
tbo client, but ill c mss'q lenco of an argent pro¬ 
fessional Call elsewhere ho returned the b'ief 
to the attorney with bis notes and claimed to 
have earned the consuUatioo fee of GO. Ms. 
mark‘‘d on the briof: 

Held: fmt theadvocato should have returned 
the whole fee of 7 G Ms as it was given to him 
for the purpose of attending the trial and tlie 
coDSuUalioD wa.s held with a view to liis so doing 
and that he sbonld have returned the fee 
without bring asked so to do. [P 275 C 1] 

E'lr/lley Norton, Jl. D. Bose, S. E. 
Mullick and A Rami —lor Advocate, 
Sanderson. C. J."Id this case we 
have considered the complaints which 
have been made against the advocate. 
After reading the affidavits we thought 
it necessary that we should further eu. 
quire inti the matter, more especially 
with regard to two ques’ious. namely, the 
oiroumstancss under which the work was 
originally undertaken by the advocate, 
and the alUged oon-return of his fees 
when he was unable to couducb the case 
in Court. Accordingly, we held the fur- 
ther enquiry yesterday. We regard to the 
first questioD, we are of opiniou that 
there is no need for any further action by 
the Court. I take the account which is 
given by the advocate himself in his 
affilavit para. 2; after sotting out that 
the petitioner was introduced to him at 
his house by one Mrs. Neil, and pointing 
out that the petitioner told him that he 
had a claim against the Uncovenanted Ser¬ 
vice Family Pension Fund; he goes on to 
say that 

'ha further told me that ccnsiderable corres- 


po.idence excendins over teu or twelve years 
h;(d t.^iken phee with the authorities of the said 
fuod Eiu.J h-i rriuested mi to peruse the whole 
V jlmne of correspond ncc and other papers and 
docummt-^iu couoexiou with the matter and 
to advise him how ti proceed. That thereupon 
he m ide i ver to me a v; ry heavy file of papers 
auJ I douauded from the pivitionar a fee of 
Hs. 500 I'or p8ru>al and opiniou in aulicipation 
of auv course I might advise him to pursue, 
wh''r 0 uojij thi puitiouer paid me Rs. 100 on 
account oil that occosion, aud a further eumof 
R; lUO OQ or about the day folio viog, ’ 

Further money was paid afterwards, 
hut not amounting to Rs. 500, and it 
does not affect the point that I am now 
coLisi leriug. I think it unfortunate that 
thealvocate did not follovv the well, 
known custom and ask that he should be 
properly instructed by an attorney. The 
advice of the advocate was sought with a 
view to civil proceedings being taken. 
Thecus'ombo which I have referred is 
well known, aud is stated in Lord Hals- 
bury's book (TheLawsof England, Vol. 2, 
p. idSO) as follows: 

‘ Tea mage aud etiquette of tie profession ofa 
barrister rrquire that in all but some excep- 
tinnal cases counsel should not undertake any 
professional w.uk as regards which the rsUlion 
of counsel and client can arise except on the in¬ 
structions of a solicitor.” 


That, as we were informed yesterday, 
will not apply literally to the appellate 
side, where counsel are instructed some¬ 
times either by a vakil or a mukhtear or 
in soma cases by dd attorney: 

“Phero is no rule of law to prevent a litigant 
from instructing counsel directly, or to prevent 
counsel so Instructed from appearing on behalf 
of a litigant; but a judicial opinion has been ex¬ 
pressed that it is expedient in the iotereate of 
suitors and for the satisfactory admioisiralinpo^ 
justice to adhere to the ussge which wq®'.'** 
that counsel should not accept a btift/in*®''” 
suit from anyone but a solicitor. To* 
scope of the usage is not very clearly defined, bat 
it extends to ali civil contsalious business and 
to all criminal business except what is known as 
a dock defence. It doss not extend to th® 
pwaiion of a will, ts work before Patliamentaiy 
Committees, where counsel may appear when 
instructed by Parliamentary Agents who need 
Dot be solicitors, or to inquiries under the Iiow 
Government Acts, the Public Health Acts, or the 
Light Railways Act; at such inquiries coonM 
may be instructed by clerks to local aothorUjea 
who are not solicitors. A barrister may advise 
in Don-contentious business without the^ inter¬ 
vention of a solicitor, though the practice baa 
been stated to be uo-lesirable.” , 

The rule stated in Mr. Belchambers 
Book, Practice of the Oivil Courts. 
P 8 , to which the learoel Advocate 
Geoeral referred U3 yesterday, is asfo* 
fows: 

‘The usagb that oounssl should take ^|*®*^*j 
stractioDB only from attornoys is * 
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though founded upon no rule of law, ought to bo 
maintaiaod.’- 

The learned Advocate General, when 
asked whether the course which the advo¬ 
cate adoptei, as sot out in pira. 2 of the 
advocate’s nllidavit to which 1 have re 
ferred, could be said to be in accordance 
with the custon here, sail that accordin-^ 
to his experience it was not so, an>l it 
should nob have basn done. The above- 
mentioned usage is a most benedoial one 
from the point of view of the public and 
the Bar; and if it had been followel in 
this case, much of the trouble which has 
arisen would have been avoided. At the 
same time I do nob think that in this 
Oise the complainant was prejudiced, for 
though the fee demanded vvas a large one, 
namely, Rs. 500, for perueal of th 0 pA[) 0 r 3 
and opinion, the full amount was nob 
paid and it is alleged that there was a 
large volume of correspondence and other 
documents which had to be looked into; 
and, apparently, the advocate took con¬ 
siderable trouble over the matter. As 
regards the second question, it appears 
th b the advocate accepted the brief 
marked 7 G Ms. 4 and 3 “containing 
Instructions for him to appear at the trial 
on behalf of the complainant. Some time 
in March 1916, the advocate alleges, he 
had to go to Hazaribagh on an urgent 
professional call, and before he left Cal- 
outta he returned his brief to the attor- 
ney with bis notes. He did not, however, 
return his fees. Ha had hal the consul¬ 
tation and he claimed to have earned the 
consultation fee of 6 G. Ms markel on 
the brief. In my opinion he should have 
rsturoed the whole fee of 7 G. Ms. It was 
Jtven bo him for the purpose of attending 
■he trial, and this consultation was held 
vlth a view bo bis so doing; and if he 
50uld nob attend the trial, another coun- 
4 al would have to be briefed and a further 
consultation with thesecond counsel would 
be necessary for which the client would 
have bo pay. Under the advice of his 
counsel the advocate has now offered to 

ratarQthe feeof7G.Ms.. and I think 
he should do so. 

Oopies of oartain letters were produced 
by the attorney. These letters are alleged 
bo have been written by bimbo the advo- 
oabe at Hazaribagh. The advocate denies 
having reoeived them and he denies the 
statements contained therein. I accept 
his statement. If he hal received these 
letters and if tbefaots alleged therein were 


proved, I should b.vve t ikan ii much more 
serious view of the mittor. I chink Iih 
should h ive returned liis fees when he 
foun.i in cruld int atrenl to tli-j case 
without iioing asked so to do, cvpocially 
as ho iimst have kno.vn that thecom^ 
pl’.iauib W13 me a mm in allhent cir- 

cu nstances and c!j:ii» Lho noa-ro..urn of 
the fees might place him in a dijilculty. 
d^ortunaLely, howovor, .iintlier consol took 
up thecise for Mr. Cliill anl co-iducbed 

It for him so thii in the end his interests 
did not sutler. T'le cjiKlnct of the advo¬ 
cate with regard to this part ol the ease 

cannot be regirlel with anything hur. 
disfavour; but hiving regard to the cir. 
cumsbances of tlie cise, which I have 
menbionel, I do nob think itnocorsary for 
the Court bo bake any further steps. Con¬ 
sequently, in my opinion, this Rule ou->hb 
to be discharged. I wish bo add a word 
about a matter which has nobbing to do 
with this case, but it is a matter ol; gene- 
ral importanca to the profession. Itcrop- 
ped up during the course of the hearing 
with reference to a pissago in theafJi bwit 
of the advocate in pan. U. in which he 
savs: 

“r madootsr my brief wiib all tbe notes I bad 
prepared for mv own u<e to the att -rney wbeu I 
left Calcutta, and I ftatc th.it I had no hand in 
tho eeUolion of my juaior/* 


I hippenod to piss' a rem irk about that, 
and, thereupon, one of tlia learned counsel 
alleged that it wis by no means an un¬ 
known or unc.jramon practice for one 
counsel to select another counsel to act 

with him in the case. I should be very 
sorry to believe that this is so. I do not 
refer, of course, to a learned counsel hold- 
log a brief for another when he is tem¬ 
porarily unible to attend to a evse. 
That is a very dilTarenb nutter. What 
was suggested was that a counsel a!- 
ready engaged in a case selected the 
other counsel who should be briefed with 
him. If such a thing has been done, f 
think that it must have been on compara¬ 
tively rare occasions, suob a practice is 
contrary to the traditions of the pro- 
feision and it is also contrary to the best 
■ interests of the profession, and such a 
praobicj ought to be, and I feet sure would 
be, discouraged by a I who have the inter 
eats of the profession at heart. 


Chaudhuri, J. —I concur, but I want 
to al I a fa V words in ranp^cb of one of 

the charges in this CIS?, whi ;h wae that 
the advocate concerned had nnmiaatecl 
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hi' junior. Mr. Nori-oo stated that it ha I 
hsGo no a so n-awhat iroiueot prv'jiiee at 
tha Oilcut!’,!. lUr. (or seniors fcD nime 
their juniors, anl hs also sii<l that 
juniors'.ometimes no oinatei thoirsoniors 
anl tint in fic' his ninvo hil ono-o baen 
struck out by a junior mernoar of the 
Bu . This is 0 very serious matter, but 
rts iul^os o( the Court, wo cm hanlly do 
ariythinj' in our judicial capacity to pre¬ 
vent such i»ro 3 s hreicho? of the rules of 
the Bar. Wh-at was statal to us implie.l 
that work was thus bsinil kc[)b within a 
circle. The matter beins mentioned to 
the Advocite-fToneral, ho agreed tint it 
was reprehensible conduct, and assured 
us that he would take immeiiate action 
if the matter was brought to his notice. 
Thera is always great reluctance to bring 
these unpleasant matters to the surface, 
but I tliink the Bar o-vos it bo itself to 
take action in these mitters. The Cal¬ 
cutta Bar has justly prided itself on its 
strength and independence, and I appeal 
to it to see that its high position is always 
maintained. Work naturally gets into 
the hands of a limited circle and there is 
nothing improper, and it is quite legi¬ 
timate. for a senior bo askajunior to hold 
a brief for him, but to form a group isen- 
tirely improper. I feel that any attempt 
to form such a group should be discour- 
aged by the Bar. Mr. Norton’s name being 
struck out by a junior shows, nob only 
that a Bar rule was broken, bub also 
want of respect for senior members of the 
profession. We honoured them when we 
W 0 were at the Bar. The respect we show 
to our seniors results from the feeling of 
respect one ought always to have for one’s 
profession. I worked as a member of the 
Calcutta Bar for over 25 years. Its in¬ 
terest and welfare are almost personal 
questions to me. Although I am now 
sitting as a Judge, I feel I am a member 
of the Calcutta Bar and I hope my appeal 
to them will not be in vain. I am glad 
to say the charge made in this case has 
not been substantiated. I regret to say 
that the day-book of the attorney in this 
case doss nob inspire the confidence such 
a dooumenb deserves, and I hope the at- 
torney will take note of the fact and im¬ 
prove his methods of work. 


v.b./r.k. 


Rule discharged. 
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A.!. R. 1918 Calcutta 276 
Walmsley and Panton, J-I, 

Sasi Sekhareswar Boy Bahadur — 
Plaintiff—Appellant. 

V, 

Hajiraiinessa Bibi ando/Zters — Dsfeo- 
dants —Bespcindents. 

Appeal No. 29J of 1917, Decided oo 
24tJane 1918, from appellate decroeof 
Dist. Judge, Rajshahi, D/- 7bh November 

Principal and Agsnt—Suit for accounti 
—Dsath of agent—Legal representative* ar« 
not exonerated from ail liability to principil 
—Accounts. 

Tbsdoatb of ai aieat during the pendeDcyof 
a suit agaiu^t him for accounts doiii nottsone- 
rate hh legal rspresentaUvea from all lisbilitf to 
the priucicial. After the deith of the a^ent the pro¬ 
per procedure in the suit would be that the sUte* 
meut of claim put in by the pUiatid should bs 
inves'l^atsd. preferably by a Commissioner in 
the presence of the ropressntatives of the de¬ 
ceased ai’eni. The onus would be onthe plsinlid 
to prove each item in the sum which he claims, 
i. e., to prove thatcaohitem was actuUly redized 
by the a^eut aad further that it was not pail to 
his credit. The representatives of the deosasei 
agent would b? at liberty to adduce suohevideace 
as they please to show either that the money nzs 
not re.alizsd by the agsnt or that after realization 
it wae paid to the pliintiC. The amount aotually 
due being thus ascertained, the Court would pie* 
adeoree against the assets of the deceased ageut 
in the hands of the representatives: I6 J C 
n-jt FolL [P 277 01,8] 

Gunada Charari SewWor Appellant- 

Wahed Bossaiii—lot Respondents. 

Walmsley, J.—This appeal is prefer¬ 
red by the plaintiff. The case has bad a 
long history. The deceased defendant 
Baharulla executed a kabuliyat in 
of the plaintiff, by which henndertoos 
to pay to the plaintiff a sum of Rs 
per annum and in return to 
rents of a Mahal belonging to th© 
tiff. He failed to carry out the condition© 
of the kabuliyat aud the plaintiff instiiu- 
ted this suit in April 1908 as a ten, 
suit. Baharulla filed a writen skatemen, 
in which he objected that the sum to © 
paid by him could not be treated 
and a few months later the plaintiff 
ended his plaint and converted the soi 
to a suit for money instead of a suit f 
rent. The amendmeDb was allo^o - 
The first Court then decreed theeni** 
respect of the claim for damages for no^ 
delivery of papers but dismissed 1 
far as the claim for money due under 
kabuliyat was concerned, as not boin 
maintainable in the form in wbio 
was brought. The learned . 
Judge on appeal upheld that deoi©* 
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Than the ease was brought to this Court 
aud it was ordered by this Court that the 
suit should be treated as a suit for ac¬ 
count and it was remitted to the first 
Court. 

Before the case could be taken up by 
the learned Subordinate Judge Baharulla 
died. The plaintiff then brought his re¬ 
presentatives on the record in his place. 
Thsy objected that the suit could not be 
maintained as against them and both the 
lower Courtshaveupheld that contention. 
The learned District Judgo purports to 
base his views upon the case of Kuvicda 
Ckaran Bala v. Asutosh Chatlopadhya (l). 
It has been urged before us on behalf of 
the plaintiff-appellant that, in spite of 
the death of the agent, he is at liberty to 
continue the suit against the representa¬ 
tives and that if the representatives can- 
not be asked to explain the papers kept 
by the deceased agent, at any rate, he, the 
plaintiff,is entitled to have his statement 
of claim against them investigated. It 
appears to me rather an extraordinary 
contention made on behalf of the defen¬ 
dants that the death of Baharulla should 
at once exonerate them from all further 
'liability to the plaintiff. If the agent 
collected money belonging to the plain, 
tiff which he ought to have made over to 
the plaintiff and failed to do so and died 
while such money was still due to the 
plaintiff, it is hard to believe that the 
jigent's representatives are free from all 
|!iabi)ity, and the case of Kumeda Cha. 
'ran Bala v, Asulosh Chattopadkya (1), 
to which 1 have just referred, appears lo 
me to be an authority for taking this 
view. 

Id fact, the present case is a stronger 
one, because tlie suit was brought and 
the order cf this Court in appeal was made 
against the agent himself, whereas the 
case to which I have referred was brought 
after the agent’s death against the repre¬ 
sentatives. It appears to me that the 
proper order to pass in this case now is 
that the case should go back to the first 
Court and that the statement of claim 
which the plaintiff put in after the death 
of Baharulla should be investigated, pre¬ 
ferably by B Commissioner, in the pre- 
senoe of the representatives of the de¬ 
ceased agent- The onus will be on the 
plaintiff to prove each item in the sum 
whioh he claims, that is, to prove that 
each item was aotnally r^lized hv the 
~1. (1913) 16 1 0 74a 
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agent and further that it was net paid tor 
liis credit. The defendants will 1)6 at ii-' 
berty to alduco such i-vidence as tliay! 
please, to show cither that the mnnev 

a 

was nob renlizo.i by thengonfc or ili\tafber| 
realization it wi\s paid to tbs j.laintii't'.; 
The amouni actually due -vill i>o ascer. 
taioe.l and the Court will ))as> a decree' 
against the assets of the deceased agent' 
Baharulla in the hands of the represenba-, 
lives, that is to siy, if any sum is found 
due to the plaintiff. The decree of the' 
first Couj't with regard bo the sum of 
Rs. 50 for damages will stand The order 
of the first Court making the plaintilt li¬ 
able for proportionate costs to the defen¬ 
dants is set aside. The plaintiff will get 
bis costs in this Court and in the lower 
appellate Court from the contesting de- 
fendauts. The learned vakil on behalf of 
the defendants asks that the plaintiff 
should ha required to issue f.'-esh proces¬ 
ses against the minor dofenlants who 
have nob entered a.upearanco, This may 
he unnecessary but the plaintiff is direct¬ 
ed to do so. 

Panton, J.— I agree. 

V.B./U.K. Suit remanded- 

A. I. R. 1918 Calcutta 277 
Walmsley and Panton, JJ. 

Felu Sarkar and others —Defendants 
—.•Appellants. 

v. 

Uemanla Kuviari Dehya —Plaintiff— 
Respondent. 

Appeals No=«. 1544, 2084. 2085. 20SG, 
2087 and 2088 of 1910, Decided on 1st 
July 1916. from tlie appellate decrees of 
Addl. Sub.Judge, Rajsl^alue, D 30th 
March 191(). 

Trantferof Property Act (1882) S. 52 — 
Suit for ejectment against ijardar pending 
—Lease by ijardar after expiry of ijara is 
not valid. 

.4. wbowas the owner of 12-annas abarc and 
an ijiradar of tbe rdmaioint; four-annas share of 
certain land^, made a settlement of tbe lands on 
tbe expiry of tbe ijara, while a suit by tbe pro¬ 
prietors ff*t bie ejectment from the four-annas 
share overed by lb's ijara was pending; 

Held: that theraiyats with whoa A bad setll- 
od the lands '.vere liabli to be ejected from tbe 
four-annas share cjv-jre4 by tae ijar* by the 
proprietors thereof, as .1 did not act in jrood 
faith in making tbe settlement. [P 278 C 2j 

U. N. Sen Gupta, Biraj yfoiian Ma- 
jumdar and Probodh Kumar Das — for 
Appellants. 

BepinBehari — for Respondent. 

Judgment. —These appeals are pre¬ 
ferred by tbe principal defendants, tbe 
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tenant.!. The [>:aintiil' brou'Tit the suit 
lioai whiuii fciioy arise to recover khas 
possession of hoi share, approximately 
lour aunas, in orta'n htii, by ejecting 
fhe priijci[tal flcfen I'.nts, anfl she male 
the M;luaporo kiominlavy Company, 
ouncis of the remaining interest, pro 
forma dofendants. Her case was tliat 
site granted an iiara of her olnre to 
Messrs. Watson A Co., predec-ia^ora of 
the Midnapore /jcmindary Cnmpany, and 
that at the expiry of the ijira shebrought 
a suit against them in 1908, andobtainjd 
a decree, and tliat the tenant-defendants 
obtained settlomont of the lands during 
the pendency of that suit. The suits were 
dismissed by tbo first Cjurt, but they 
were decreed on appeal. The defence was 
that the defen lants ohtainei settlement 
from Messrs. Watson S:Co. in 1305 while 
the latter ware in possession under their 
ijara loase. The contentions pressed by 
t!ie afipsllants defendants are base 1 main¬ 
ly on the assertion that they obtained 
settlement in 1305, and I think it will 
he convenient to state them baiore turn- 
ing to the findings recorded by the learn, 
ed Subordinate Judge. They are as 
follows; 

(1) The settlements were taken from 
Messrs. Watson & Go. who were owners 
to the extent of about 12annasani ijara- 
dars of the balance, and, therefore, it 
cannot he said that the defendants came 
upon the Ian 1 other than in good faith; 
(2) even if it lie held that the ijara lease 
came to au end before 1305, the suits are 
barred by limitation; (3) if Messrs. Wat- 
son & Co. were not ijaradars in 1305. 
they were at any rate proprietors to the 
extent of about 12 annas; the defendants 
obtained settlement from them and after 
being in possession for twelve years,they 
acquired rights of occupancy which can 
not be assailed; (d) the tenants were 
not made parties to the suit of 1903. 
although the plaintiff could not get khas 
possession without obtaing a decree 
against them and, therefore, the present 
suit is borred by 0. 2. f?. 2; (5) as 
to the finding that the lands are pro¬ 
prietor s nij jote, this claim wasnofcmado 
in the plaint, it was not advinoed in the 
first Court, and no evidence was addujs.i 
in regard to it- The proposition em¬ 
bodied in the first four arguments are 
elementary, and it is oonesded on the one 
hand that if the defendants obtained 
settlements in 1305, the arguments are 
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unansworibla, and ou the other that 
they hive no foundition if the defendants 
dil nob obtain settlement until several 
yeirs liter. The learned Subordinate 
Judge bsgins his julgmenb by an unfor. 
tunabe missbateraent: ha says that the 
ijira expired before 1305, whereas it is 
almitted that there is no evidence to 
sho.v when it expired. The mistake, 
however, does not vitiate his judgmeot, 
he goes on to record clear findings which 
are nobalfecfel by his belief that the ijara 
hal Undoubtedly come to an end before 
1305. He points out that there are no 
kxbaliyats in respect of the settlements 
eaid bo have been made in 1305 and 1310: 
that the kabuliyabs of 1317 were exe- 
cutod while the title suit was pending: 
and that the explanation offered for the 
absence of dakhilas during the period 
1305 bo 1310 is not satisfactory; he then 
holds that the settlements cannot be 
placed earlier than 1317 and points out 
that at least some of the defendants 
knew of the litigation that was in pro¬ 
gress, and that at any rate the pro forma 
defendants who granted settlement oao- 
nob have been acting bona fide. These 
findings of fact dispose of four-of the ar¬ 
guments advanced by the appellants, and 
it is unnecessary bo say anything about the 
question whether the land is the pro- 
prietor's nij jote or nob. The appeals are 
dismisfed with costs. 
v.b./r,k. Appeal dismissed. 
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Mookerjee and Walmsley,')•!• 
Secy, of Siaie—Defendant—App0ll^°^' 

V. ' 

Gangadhar Nanda^ Plaintiff 
pondent. 

Appeal No. 405 of 1914, Decided on 
22nd August 1917, from original decree 
of Sub Judge, Midnapur, D/- 26th Mftre“ 
1913. 

Limilalion Act (1908). S. 15(2)-S. 15 U) 
doe» not apply to <uit« under Ben, Ten. Ac . 
(1885), S. 104 H. 

Section 15(2), Lim. Aot,'cannot be applied » 
extend the perioi of six months provided f®* 
institution of suits under S. 104-3, Ben. Tw- 
Act. [P2S0C1) 

Ram Charan Mitra —for Appehftof'» 

B. Ckakravarti, Shib Chunder Palih 
Kshirod NarayanBhuiya and Dhirendra 
Krishna Roy —for Respondent. 

Judgment.—This is an appeal by the 
Secretary of State for India in Connoil 
against a decree in a suit instituted by 
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the respondent on I6th -May 1910, unler 
S. lOl-H, Ben. Ten. Act. The lands in 
suit are comprised in three villages — 
Dakhin Baraj, Uttar Dighe aod Dhai 
Hukusria. The settlement roll, to which 
exception was taken by the plaiobiff, was 
published, in the case of the first village 
on 2nd June 1910, and in the case of the 
other two villages on iTtih June 1910. As 
regards the claim in res[)ecu of the first 
village, objection is taken that the suit is 
barred under suh-S. (2), S. 104-H, 
which provides that a suit under sub- S. 
(l) must be instituted within six months 
of the date of the certificate of final 
publication of the Record of Rights. This 
objection does not apply to the second 
and third villages, and for the reasons 
assigned in our judgment in Secy, of 
Stale V. Dioamhar Nanda (l) (Appeal 
from Original Decree No. 252 of 1913) 
the case muct bo remitted to the Suh. 
ordinate Judge for investigation, whether 
the plaintiff is an occupancy raiyat or a 
non-occupancy raiyat in respect of the 
lands comprised in these two villages and 
for ascertainment of fair and equitable 
rent payable in respect thereof. In res¬ 
pect of the lands of the village Dukhin 
Baraj, however, the question of limita- 
tioa requires careful consideration. 

The Record of Rights was finally 
published on 2nd June 1910. The suit 
was instituted on 1st December 1910, 
after the expiry of the periol of six 
months prescribed by S. lOl-II, sub- 
S. (2). The plaintiff claims the benefit 
of S. 15, sub-S. (2), Lira. Act, which pro¬ 
vides that in computing the periol of 
limitation prescribed for any suit of 
which notice' has been given in accor¬ 
dance with the requireoaents o! any 
enactment for the time being in force the 
period of such notice shall be excluded, 
lo the case before us the plaintiff served 
a notice as required by S. 80 of the Code 
of 1908, which provides that nosuitahall 
be instituted against the Secretary of 
State for India in Council until after the 
expiration of two months next after notice 
in writing has been delivered or left at 
the office of a Secretary to the Local 
Government or the Collector of the 
District. Coosequently ifIS. 15, sub-S. (2), 
Lim. Act, is held applioible to the case 
before us, it is plain that the suit is nob 
open to objection on the ground of Umita- 
tioD. Now the term ‘‘prescribed*’ as 


used in sub-S. (2), S. 1”), read with S. 3, 
obviously inieans “pvescrihel liy Sell. 1 
Litn. \ct”: cons3i|uentl\', this pro¬ 
vision cannot, by its own force, extend 
tli 0 period of sis months mentioned in 
S 104-11, suh.'^. (2/, Ben. Ten. .Act. The 
jdaintifi-respondfiu has thus been forced 
to ar;.u 0 that S. 20, Lim. Act, and Ss. lb'4 
anl 1^5, Ben. Ten. Act make S. 15, siih- 
S (2). Lim, Act, apiilicihlo to suits under 
S. 104 H. Beu. Ten. Act . In our o|ii. 
nion there is no fo’-co in this cmtuntion, 

Section 20 (l) (D provides ih.it noth¬ 
ing in the Tji:iiitation .\:t, sImII alloi.t cr 
alter any period of iimitation specially 
prescribed for any suit, ajipeal or afipli. 
cation by any special law or Iccil iaw 
DOW or hereinafter in force ia British 
India. S. 18l, Ben. Ten. Act, jiiovides 
that the suits, appeals and applicaiicns 
specified in Sch. 3 annexed to the Act, 
shall be instituted within the time pre¬ 
scribed in that schedule for thrm rfs- 
pectively, and every sucli suit or appeal 
instituted or application made after the 
psriod of limitition so prescribed shall 
be dismissed, although limitation has not 
been pleaded. S. 185, sub S. (i), then lavs 
clown thatSs. 7, 8 and 9, Lim. Act. 1877, 
shill n)t apply to suits cr applications 
inentionol iu S..184. S. 185, sub-S. (2), 
next provides that subject to the provi¬ 
sions of Ch. 16, Ben. Ten. Act. the pro- 
visions of the Lim. Act, 1877 shall ap 
ply to all suits, appeals and applications 
mentioned in S. 184; that is, suits, ap. 
peals and a|)|dications specified iu Sch. 3. 
It is plain beyond reasiuahlo controversy 
that S. 15 (2), Lim. Act, which is made 
applicable to suits, a|ipeals and applica 
tions mentioned iu Sch. 3, annexol to 
the Bengal Tenancy Act, by virtue of 
S. 185, sub-S. (2), cannot possibly apply 
to suits instituted under S. 104-11, 
which are not mentioned in Sch. 3. This 
view is supported by the decision in 
liadha Shyam Kar v. Dinabandhu Bis- 
wal (2), where it was ruled that S. 18, 
Lirn. Act, dees not apply to an applica¬ 
tion under S. 174, Ben. Ten. Act. Much 
stress, however, has been Uil on the de¬ 
cision of a Fall Bench of the Allahabad 
High Court in Dropadi v. Ilira Lai (3) 
where a question arose as to the appli¬ 
cability of the provisions of the Limita- 
tioD Act to proceedings in insolvency. 
That case is clearly distinguis hable; but 

a. A 1 R Idu Cal 46=20 I 0 760. 

8. (1912) 84 All 496=16 I 0 149. 


A 1 R 1918 CM 1=4S I 0 48=16 Cal 160. 
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ni.u' i 0 ulicorvoil th it tho <.leaision has 

!i l.POli rPpai'do.l with flVOUC! 

I'h'ikui Pr,isa<i v. Vunno Lal{\), A/«n. 
lUiuri SivariTmmaiinii v. Singumahanti 
Pujanfia luioio) an.l Al>u Baker Sahib 
V, Sect/, of State (li), Thera is also no 
an ilogy between the cise before us and 
the decisions in Sharonp Dan Mandal 
y. ■feggessur Roy Chowdhrij {7). Dtilhin 
Mathura Kocr -v. Ba}isi(l!iar Singh (8) 
and Sriniram Aiyangar v. Secy, of 
•Sinia (9). A Quesuion of the descriptiou 
now before us must be determined by a 
reference to the terms of the special 
statute, and on a plain reading of the 
provisions of S. 185, Ben. Ten. Act, 
taken along witli S 15. suh.S. (2), Tiim. 
Act, we feel no doubt whatever that 
15 (2) eiiinot possibly be applied to 
oxtend tlie period of six months provided 
for 1,00 institution ofisuitsunderS lOl-II, 
Ben. Ten. Act. In our opinion, the suit 
is barred by limibition in respect of the 
lands comi>risad in village Dakhin Bavaj. 

The result is that this appeal is al¬ 
lotted and the decree of the Subordinate 
Judge set aside. The suit will stand dis- 
missed in respect of the lands in village 
Dakhin Baraj. With regard to the lands 
of Utter Dighe and Dhai Kukusria, the 
decree of this Court will declare that the 
plaintiff is a raiyat and not a tenure- 
holder and the case will be remitted to 
the Subordinate Judge to determine whe- 
thei tlie pUintill is an occupancy raiyat 
or a non-occupaccy raiyat and then to 
ascertain the amount of fair and equit- 
able rent payable by bim according to 
his status. Each party will pay his own 
costs both here and in the Court below up 
to the present stage. The costs after re- 
mand will abide the result. 

_ A ppeal allowed. 

A. (191-3) 3o A]UlO=2t> I C 67.8. 

5. (191G) 39 Mad 593=201 C 70. 

6. (1911) 34 Mud 505=5 I C 88j 

7. (13991 20 Cal 6Gt. 

8. (Hll) 10IC3.S0. 

9. (1915) 38 Mad. 82=18 I C G17. 
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Eichardson and Beaohcropt, JJ. 

Bhushan Chandra Dutta and others-- 
Accused—Petitioners. 

V. 

Chairman of Koteohandpur Munici¬ 
pality— Party. 

Criminal lievn. No 1137 of 1917, De. 
cided on 30bh November 1917. 


(a) Bengal Municipal Act (1884), Ss. 6 (4) 
and 204 —' House ’—Meaning of, stated 

For the purposes of S. 201 too teem “house’’ 
.as mtorprt-ted in S. C. Cl. (4). of the Act is not 
cocfined merely to the four walls and the roof 
within whieha man dwells or carries on business 
bunt may vTell include the land or premises 
which aro enjoyed or held with the buildioe. 
It IS a question io each case whether any parti¬ 
cular land adjoining a building is part and 
parcel of the bouse or not. [P 281 C 11 

(b) Bengal Municipal Act (1884), S. 204— 
Palit land adjoining house—“ Obstruction 
placed in front of house’’ illustrated. 

Where on the west of a road the petitioner had 
a house, to the north of which there was apiece 
of patit laud <adjoiniDg, which was acquired after 
the laud on which the bouse stood had been 
acquired and the two plots were separated by a 
Will and a privy, and on the patit land was 
alAcked a heap of khapra or broken potlerv which 
extended from the land on to the road : ’ 

Jlchl : that in tbs absence ofadeduitc find- 
mg by the trial Court that the patit land was 
held and enjoyed along with the house as part 
of the premise.s, it could not be .«aid that the 
.'tack of khapra wus an obstruction placed in 
front of the bouse witbio the meaning of S. 204 
so as to warrant the petitioner’s conviction under 
o 213 of the Act. (p 28l 0 1} 

Dasarathi Sanyal and Debendra 
Naraiyi Bkultacharji—lor Petitioners. 

Taraheswar Pal Chowdhury —for Op¬ 
posite Party. 

Judgment.—The f etitiooera were con¬ 
victed under S. 2lS, Bengal Municipal 
Act of the offence of failing to comply 
with a notice issued to them under 
S. 204 of the Act. S. 204, in so far as 
it is relevant, runs as follows : 

The Commissioners may give notice in writ¬ 
ing to the owntr or occupier of any house M' 
quiriQg him to remove or alter aoy projectioUr 
erictoacbnoent or obstructiou erected or placed 

agaiost or io front of such house.. 

the same overbaugs the road, or juts loto, or io 
any wav projects or encroaches upon or is an 
obstruction to the safe and coDvenient passage 
along aoy road.'* 

Now the road in question runs from 
north to south. On the west of the 
road the petitioners have a house and to 
the north of the house there is a piec® 
of land adjoining it, which is variously 
describad as patit land or as an orchard. 
There is evidence that the land on which 
the house stands was acquired at some 
date prior to the date on which the ad¬ 
joining piece of land was acquired. The 
two are separated by a wall and a privy 

the privy standing partly on the old 
land and partly upon the new land. 
There is, however, no door in the wall or 
in the privy communioatiug with the 
new land. The obstruction complained 
of is a heap of khapra, or broken pottery. 




1918 


which 13 said to extend from tho new 
land on to the road. It has been found 
that the khapra or part of it is stacked 
OQ the road. Assuming, as we think we 
may do, that this heap or stack of khapra 
IS aD oUtructi,n within the meanini; of 
-U4. the principal question that has 
heen argued before us is whether this oh. 
struction IS m front of the petitioner’s 
house Now.in S 6,C1. (4) of the Act, 
he word house is only interpreted to 
the extant that 'it includes any hnt 
Shop, warehouse or building” and we 

dTenitl.'’^'”'’* 

The word J3 in some respects an am- 
higuous one. which may have different 
meanings according to the context in 

certainly do not 
say ohat for the purposes of S. 204 the 
term IS confined merely to the four walls 
ind the roof within which a man dwells 
or carries on business. There would 
seem to be no reason why the term 

wh?c , ’““'“'io/he land or premises 

which are OQjoyel or held with the 

'l’^«3tionin each 
case whether any particular land is part 

and parcel of a house or not. In the 

preaent case there is no detiniio finding 

that the patit land or orchard was held 
ind enjoyed along with the house as part 
of the premises. The fact that the two 

pieces of land were acquired at difl’erent 

imes 13 an element which we think may 
be taken into consideration. U is no^ 

th6‘'’'pB°itr‘“"‘’°;.‘'’“ “ ““''SyMCO Of 

Whole land, new as well as old lu our 

before us! u 

i llf • of the petitioner’s house. In 
'that view, we make the Rule absolute 

Jenff. petitioners and the 

r^^^sef .side. The due, if p„ia, ,, 

VB./r.k. Rule made absolute. 
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MOOKBR.7EE AND BeaCHCROPT, -TJ. 
mmoni Dey-Petitioner. 


Nidmoni Dry v. IIiua Lal 


Calcutta oyj 


V. 


Bira Lai I>aa—Opposite Party 

c"etV67’cf mi: 


CivNP. C. (1908),S, 73acdO. 3i R 2- 

. , /i and ( appointed execulors-,V creditor 
oUsU e gelling decrre aKain.l and ;* 

oniy .1 being himself creditor obtaiuint; 
decree ngauHt /; and C-Two decrees c^n be 
re arded as passed against some judgment 

>» entilled to rateable dislri- 
Puuon along with .J. 

^ 1 creditor, irislituced a 'iiit, 

agamst./and ;7cnly fer recovery nf bin dues 

ora the estate of ihc docciised tesiiitor aud pot 

au exparlo decree. J. one of tbe f xc-nm r' 
who was himself !i creditor of tie estfir u'y 

i/c/,.': that noUrUbMauding the j.rcvi.iru, -,f 

.ol,ll 2, Civil I 0., the tAo decrees mieliL 
be regarded as ag^iost the.can r jndvinAt- 

debtor.and tbaumderS. 73, A- vasemitlcd m 
claim rateable Oistribulicn cf tbo • 

(r c T' 

Noni Lai Deu-hr l^elilioner. 

Opposite 

f 1 • . .—The events which led to 

the issue of t^iis Rule may i,e bHoflv 
Stated. One Bhusan Chandra Blmr ai) 

pointed three persons .-1 n and C as exe 

cutors to his win. After his death one 
0 h,9 creditors AT.nstituteh a suit afi.iinst 

tuo of these executors .land /; fer re. 
coyery of his dues from the estate. The 

suit was not defended and an ex p,.rte 

decree was made on 17th Apiil Ihl?. J 
one of the executors, who was himself a 
creditor of tho estate, instituted a suit 

against B and 0 for recovery of his dues. 
Ihe claim was decreed. The question 
now arises, whether these tuo decree- 
holders are entitled to rateable di^tribu 
tion of the assets under S. 73, Civil P. C 
The Subordinate Judge has held that V 
is not entitled to claim rateable distribu¬ 
tion along with A. In our opinion ibis 
view cannot be supported. 

It may be conceded that 0, 31, R. 

^ivil P. 0., provides that where there’ 
are several executors, they shall all be 

made parties to a suit against one or 
more of them, provided that the execu- 
tors who have not proved their testator’s 
will need not be made parties. From 
thi3 point of view, it is conceivable that 
the petitioner should have instituted this 
suit against A. B and C. No objection 
however, was taken to the frame of the 
suit, and it is now impossible to hold in 
these proceedings that the decree made 
therein is not operative against the estate 
of the testator, merely because one of the 
executors was not joined as a party. The 
view, we take, receives some support 
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from the decision in Ilnfizabai v. Kazi 
Vuivl K>nnn i\). What his hapi'.eDed 
in snhstanco is that there are now two 
dccioes a; 4 ainst the estate, each obtained 
against two out of tluee executors. One 
of thes ‘1 two executors is common to the 
twi^ suits. Kach decree is prima facie 
oii^a'ile of execution aj’-vinst the estate of 
the ilecoi?cd testator. In these circum- 
stances, we are of opinion that the twe 
lecrers tnay, without unduly straining 
the languit'e of S. 73. be regarded as 
[)a3serl against the same judgmeut-dehtor, 
namelv, they arc hotli decrees against the 
estate of Hhusan Chandra Bhar, in one 
case represented liy -1 aod B, iu the other 
case by-R Wo may aid that we 

are not disposed to put a narrow con. 
strufltion upon the terms of S. 73, so as 
to defeat the ends of justice. We hold 
accordingly that llie two decree holders 
must rateahlv divide the assets under 
S. 73. The Rule is made absolute and 
tho order of the Court below set aside. 
The record will be returned to the Sub- 
ordinate Judge in order that this order 
may be carried out. We make no order 
as to the costs of this Rule. 

V H./r K. Rule mo de absolute. 

“rrri~^T 
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Richaruson and Beacucroft, JJ. 


Jaha'^ali and others — Defendants 
Appellants. 

V. 

Ajimnntiessd Bibi and otfeers — Plaintiff 
and Pro forma Defendants—Respondents. 


Appeal No. 1891 of 1915, Decided on 
11th January 1918, from appellate decree 
of Sub-Judge, Hooghly, D/- 3rd May 
1915. , , . 

Legal Praclilioner—AdmiMion of fact by 
pleader i« binding upon bia client—Evidence 
Act, S 18. 

Ad admission of fact by the pleader of a party 
is bioding upon bis client and tbe opposite party 
cannot be arbitrarily deprived of tbe benefit of 
tbe admission. [P 282 0 2] 

A Munsif made tbe following statement in tbe 
course of bis judgment : ‘The learned pleader 
for the plaintifi coiicedes in his argument that 
the land in suit is included in tbs lands men* 
tioned in the sale certificate.' In decreeing the 
appeal from the decision of tho Munsif, tlie ap¬ 
pellate Court eiJtirely ignored this admission or 
concession of tbe pleader made in bis argument 
in the triaj Court: 


Eeld: that as tbe appeliate Court did not ap¬ 
preciate or realize the legal eficctof tbe admission 
by the pleader, tbe case must be remanded to 


that Court in order that the appeal thereto might 
be rebeard, on the footing that the admission 
iii queilioa was in fact made in tbe trial Court. 

[P 283 Cl] 

Mohendra Nath Roy and Jyotis Chan¬ 
dra Ilajra —for Appellants. 

Dwarkanath Cliakraluty and Pha- 
nindra Nath Das for Nishith Nath —for 
Rsspondents. 

Richardson, J.— This appeal turns 
upon a short point The contest relates 
to certain property. The plaintiff in the 
soit Sriinati Ajimannessa Bibi makes a 
title totho property under a hiba-bil ewaz 

dated 28th Gliailra 1316 B. S. (April 1910) 
executed in her favour by hsr deceased 
husband Kebad Ali. The principal de¬ 
fendant, defendant 3, on the other hand 
claims to have purchased the property in 
the year 1901 at a Court sale held in ex¬ 
ecution of a decree obtained against Kebad 
Ali. One of the questions which arose 
was, whether the property claimed by 
the plaintitl' was identical with the lands 
specihed in the sale certificate issued to 
defendant 3 On this point the learned 
Munsif in the trial Court makes the fol¬ 
lowing statement in the course of bis 
judgment : 

"Tbe learned pleader for tbe plaintiff concedes 
in bis argument tbatt^e land in suit is Included 
in the lands mentioned in tbe sale'certifioate," 

Now the learned Munsif is plainly 
speaking of an admission made by the 
plaintiff’s pleader of the identity of the 
land claimed in the suit with lire laud 
mentiooed in the sale certificate. In the 
Court of appeal below however- the 
learned Subordinate Judge entirely 
the go by to this admission. Heseems to 
have treated tbe almission or coocesaion 
as an admission made for the purpose of 
the argument. That is clearly not tbe 
nature of the admission and it is impos¬ 
sible on the face of the record, regard 
being had to tbe whole tenor of the 
Munsif’s judgment, to accept tho learned 
Judge’s view of vvhat took place in the 
trial Court. Having disregarded tbe ad¬ 
mission the learned Subordinate Judge 
has found that the property in question 
is not identical with the property men. 
tioned in the sale certificate, and so finding 
he look what may be termed a short out 
to the decision of the appeal. I 
opinion that he was not entitled to deal 
with the case in that way. An admission 
of fact by a learned pleader is binding on 
his client and the opposing party cannot 
be arbitrarily deprived of the benefit 0‘ 
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Calcutta ■2^'i 


Sarada Ciiaran V. .Tu 

the admission. If aoy authority is ro- 
qairad. raferanoa may bo !uala to thaoaso 
of Sreemutty Dossee v. PikwiUr Pu}t<hih 
(l). It is avideut that the learned Sub. 
ordinate Judge did not ap[)r 0 ciate or ro- 
aliza tlia legal effect of the adrnissiou as 
4Q admission by a (tlaaderon behalf of bis 
client. 1 may add tliat if there was any 
mistake on che Mujisif 3 part, it seems 
extraordinary that no steps were taken in 
his Court by way of reviaw tocorrect the 
plain and cloirstatomcnt in his judgment. 
The point again vvas not taken in the 
grounds of appeal filed in the lovverappel- 
lato Court and it is impossible to suppose 
that if the admission hal not in fact been 
made, that point would have been omitted. 

In the ciro.i -tstanoes, I am of opinion 
that the judgment and decree of the lower 
appellate Court must be set asi leand the 
case must be remanded to than Court in 
order that the appeal thereto may be re¬ 
heard on the footing that the admission 
in question was in fact made in the trial 
Court. The costs of the appeal will abide 
the result. 

Beachcroft, J. —f agree. 

V.P../r.1C^ C-ifie re,nani^e(i. 

1. (Ibtifii W K m. - - - ' • — 
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Teunon and Newbould, JJ. 

Sarada Ckaran Basar and others “ 
Plaintiffs—Appellants. 

V. 

Juroram Manial — Defendant —Res¬ 
pondent. 

Appeal No. 191 of 1916. Decidel on 
11th January 1918, from order of Sub- 
Judge. Khulni, D/.1.5ch April 1916. 

Beng.l Tenancy Act (18 J5'. S 66-Ap- 
pUcation for exteniion after expiry of period 
-Court can yet grant exteniion. 

It H open to a C >urc to grant an extension of 
the lime limited by 8. 65 even where the applica* 
tlou for extension ie made after the c-xpiry of the 
period pre4otib8d by the section. [P 2?3 C 2] 

Jddunath Kanjihl-^ior Appellants. 

Satindruncith Mukherjee —for Respon¬ 
dent. 

Judgment. —This appeal arises out of 
proceedings in execution of a decree for 
rent made under the provisions of S. 66 , 
Ben. Ten. Act. The order for eject¬ 
ment could therefore not be carried into 
effect until after the expiry of the 15 
days allowed for payment by sab 8 . 2 
of the section which we have 
cited. The decree was made on 24th May. 
The order was drawn up and signed on 


•list Miy. The arrears sliouM tlioro- 
foru havo heoti paid on or befuro 
June. \h a matter of fact the amoimt 
was not 3 C 1 paiii into Court, and on Otli 
August the deereo holder applied for o.se- 
cution. Notice was issued upou the jiidg- 
inont debtor, and on Tth September lie 
appeared and applied for 'exteu'^ion of 
time, it being his cvso that lio bad no 
notice of the decre.i and blr.t no notice of 
the application in execution was served 
upon him. Ttie lirsf Court fouiKl no reason 
to extend tlie time and accordingly rL*je(!t. 
ed his applic.vr.ion. Against that order the 
tenant judgmeut-dcditor prefened an ap. 
peal to the D;sci jcL Judge of Ivhulna, and 
at the hearing of the appeal the learned 
Subordinate Judge extended the time by 
a period of one week from the date of his 
order. We are inforrael that the payment 
has been made in accordance with the 
terms of that order, against which the 
decree holder now appeals. 

His main oontentimi is that iuismuob 

as before 7rh Sefitetiiher. on vvhich date 

the judgm mt-debtor made liis application 
for extension, the perioI of 1 j da>s bad 
already expired, it was no longer open to 
the (Jourt to enlarge the time. In support 
of this contenrion he refers us first to the 
ciseof Sunkar Snuj'iv. Huree Mohan 
Thakoor (!), in wliich it waj heM uudor 
the corresponding provisions of Act 10 of 
1859 and Act 8 of 18:39 that no exten¬ 
sion of the period of grace could be grant- 
oi. But under the law as contained in 
those two enictments the Cmrt had no 

power, or at least was notexprassly given 
the power, toextend the stitnSory period. 
Under the present .Act by virtue of Sub- 
b. (3), S. 66 , the Court is expressly au¬ 
thorized and enpowerel to enlirgethe 
time. The appellant has next sought to 
distinguish the case of Bodh Narain v. 
Mahomed Moosa (2), io which it was held 
that under the provisions of S. 66 , Ben. 
Ten. Act and the provisions of S. 214 
now S. 47, Civil P. 0., it wasopen to the 
executing Court to extend the time, on 
the ground that there the application by 
the judgment debtor was mvie before the 
expiration of the sr.atutory period. That 
no doubt is so, but the reasoning which 
led the Ju iges to theoonciusiou at which 
they arrived would e jually support an 
extension granted on an application made 
after th e statutory period had expired. 

1. (1874) 22 W. R. 460. 

2. (1699) 26 Cal. 639. 
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Wo :i]?o I'm 1 tiiab 111 S. 14S, Civil P. C. 
tl'.e princii'le tint the Court may enlarge 
a imriol [ii esnribe'l or allowed even though 
tin* perio'l originally fixed rtay hivo ex¬ 
pired has hopn expressly recognised, and 
v,o further tinl that even under the old 
Rent Act in the case of Tiao Banee liam 
V, Pran7i‘illi Hhaha Koyal (3) an exten¬ 
sion of time was granted though the sta¬ 
tutory period had expired before the ap¬ 
plication for enlargement was made. We 
can see no roison why the power of the 
Court to extend or enlarge the period 
allowed by law should be restricted in the 
manner suggestel by the appellant. In 
so far as the exercise of the appellate 
Court’s diicretiou is concerned, we are 
(;f opinion that for the extension of time 
the learned Suhordinate Judge has given 
sullicirnt reason and has exercised bis dis¬ 
cretion in a proper manner. He points 
out that the dec-ee here in question was 
an ex parto decree and there is nothing to 
shew that it w’as in fact brought to the 
nolice of the judgment-debtor until the 
proceedings in execution were taken. 
Further, as the learned Subordinate Judge 
has pointed out, in making the decree the 
first Court had omitted to specify, as he 
should have specified, the amount of the 
arrear and of the interest due. For these 
reasons we dismiss this appeal with costs. 
We assess the hearing fee at two gold 
inohurs. 

V.B./u.K. Aprcal dimissed. 

■3,'(lS7-2) 18 W R 142. 
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Trunon and Smitheb, JJ. 

Prafulla Nath Tagore and others — 
Petitioners. 

V. 

J. Hodding and others —Opposite Par- 
ties. 

Criminal R^vn. No. 282 of 1917, Deoi" 
ded on 2oth April 1917, against order of 
Suhdivisional Migistrate, Pafuakhali, 
D/- 3rd December 1916 

(a) Criminal P. C. (1898). S. 146-Order 
can be made only when possession cannot 
be determined. 

•\n order under S. 146 can ba made only 
whore the Jhgistrate is unable to satisfy himself 
ns to which of the conteading parties is in pos¬ 
session. [P 285 C 9] 

(b) Criminal P. C. (1898), Ss. 146 and 439 
—No effort to determine possession—Evi¬ 
dence leading to correct conclusion rejected 
and order under S. 146 passed—Order held 


to be without jurisdiction and involved mate¬ 
rial irregularity—Proper order indicated. 

Where a >ra 2 i.=!tfii'o after havin'’ legally insti¬ 
tuted pr.^ceodings under S. 145, Oriminal P. C... 
made noc-ff-^rt wliatsoever to ascertain the fact 
of pc^sessiou. but after cliscardibgand rjecting 
on erroneous grounds practically every piece of 
evidence that might have led him to a correct 
conclusion as to possession, made bis final order 
under S. 146. Criminal P. G. 

Held-. (1) that the final order made by the 
^facistrate under S 146 was eirber without juris¬ 
diction or involved such gross and materialirregu- 
larities as to «eriouslv prejudice one of the parlies 
to the orrcepdini;: (2) (hot the final order must be 
set aside and the proceedings resumed from the 
poiut reached v/ben the two p.arl’.eR closed their 
evidence, with liberty to them to adduce such 
further evidence as either of them may be ad¬ 
vised IP 2>’5C 2: 1*286 0 11 

(ci Criminal P. C. fl8981. S. 145-Entry ire 
Record of Rights under Ss 40 and 41—Bengal 
Survey Act is preiumptive evidence of pos¬ 
session- Bengal Survey Act (5 of 1875),. 
Ss. 40 and 41. 

Where a previous dispute between tlie partic.* 
to a proceedinc under S. 145, Criminal P. C.. 
wa<! terminal^d b.- an order under the provision* 
of 40 and 41. Bengal Survev Act 5 of 1875, 
and an entrv in the Recoid of Rights was made- 
in accordance with that order, the Magistrate in 
determining the quosticu of possession should in 
the first instance presume that the possession of 
the land in dispute is with the parly in whose- 
favour the ord^'c under the Bengal Survey Act 
and the entry in the Record of Right? were 
made (P 285 0 1] 

Dasarathi Sanyal and Ilira Lai 
Chahrabarti —for Fef'tioners. 

Surendra Nath Guha —for Opposite 
Parties. 

Judgment.—This Rule is directed 
against an or(il 0 r made by the Sub-Divi¬ 
sional Magistrate of Patnakhali under 
the provisions of S. 146. Criminal P. C., 
by which he has attached a certain plot 
of land which is (Sescribed as a partially 
excavated tank. The dispute which gave 
rise to the nroceedings under S. 145, 
Criminal P. C., was one between the 
owners ol a mauza called Algi towar(J9 
the west and the owners of the neigh¬ 
bouring manza called Chandkati on the 
east. Between these two mauzas there 
runs a khal now in a great measure silted 
up. Id the map prepared in the course 
of the Record of Rights in connexion 
with these two mauzas that khal has 
bean marked as nlot No. 107. Of the 
partiallv excavated tank, part of it ap¬ 
pears falls in plot marked No. 68, which 
it is not disnnted is within the boundary 
of Mauza Algi, and another large 
is within the khal marked No. 10‘- 
Whether the tank does or does not extend 
also to some small extent on to threo 
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plota of M^uza Clianclkati, Nos. .1, 0 
»Qd 9, is a matter which has not he^'n 
definitely cleterrained. 

We then find that in 1902 hefcwaon the 
iproprietors of these two mau/.as there 
was reguding the khal a disputo which 
was terminated by an order under tlie 
provisions of Ss. io and 41, Bengal Sur- 
*vey Act 5 of lS7o. The order wliich was 
made by the Collector was in favour of 
tho owners of Mauza Algi, and it is not 
disputed that that order has the force of 
an order of the civil Court. lu addition 
to that we have also the entry in the 
Record of Rights which is in accordance 
with that order and is also in fa/our of 
the owners of Algi. It is then practically 
conceded that up to the time when the 
■work pf excavation of this tank began, 
the site of the tank was lying fallow at 
least in so far as that site falls within 
the khal and the boundaries of Mauza 
Algi. That being so, it seems to us clear 
that when the Magistrate proceeded to 
idetermine the question of possession 
which arose between the parties, he 
Ishould in the first instance have pre- 
;sumed that the possession of this fallow 
land was with the owners who bad title 
•48 determined by the decision under 
3. 41, Survey Act, and which title was 
iurther to be presumed from the entry in 
•the Record of Rights. If he had started 
his investigation upon that basis, he 
would then have next determined or 
proceeded to determine the exact posi¬ 
tion of this bounlary Ifne; and as a mat¬ 
ter of fact - in order to detormino the 
boundary line he deputed a survey o'fieer 
for the purpose. That officer,a kaoungo, 
prepared a map in which be has shown 
the boundary line as ascertained by him 
on a comparison of the maps prepared in 
the course of the Record of Rights, that 
is to say, the map of Mauza Algi and the 
map of Mauza Chandkati. 

Instead of proceeding in the way we 
have indicated, the Deputy Magistrate 
has first of all dlscirdel in toto the deci- 
sion arrived at under the provisions of 
the Survey Act, and for that he gives the 
following reasons: lie says that it is not 
clear that the dispute in that decision 
was between the Mauza Algi on the one 
side and Mauza Chandkati on the other, 
and suggests that it was between Algi and 
another mauza of the name of Jamalkati, 
This reason or argument he fonnds on 
what appears to be an endorsement by a 


ministerial officer in tho Collector’s order 
made in 11)02. That end |•l^'^0lU0IJt iif^jcars 
to have been made with a view to an 
entry in soma register; and apart fiom 
tho fact tliat Jamalkati iip[)ears (o be a 
clerical error for Chandkati. for of the 
existence of any mauza of the name (J 
Jamalkati tlmro is no trace, tho eodoise- 
mont has no evid ‘ntiary value, and is 
indeed in"', Imissihle in ovidence. In tho 
next place, he says, that the sud ler 
kaaur.go in pro))aring hi^ m.ip liai nog- 
leote j to relay tlm revenue siuvey line, 
but here agahi ho overlooks tliat tho 
revenue survey Idie is of no importanco 
in this case, because long after tho reve¬ 
nue survey had takeu place, thohuundary 
line between the two mauzas was definite¬ 
ly decided and determined in the [iro- 
ceeding in 1902 He then discards en¬ 
tirely the results of the investigation 
rnade by the sudder kanungoand the map 
prepared by him, on the ground that the 
District Settlement Map of Algi and the 
District Sattlement Mip of Chandkati 
do not agree in all particulars. But that 
sort of discrepancy very frequently 
occurs io cases of survey of adjoining 
villages; and he has altogether overlooked 
the fact that the line ascertained by the 
kaoungo is nob one taken from either tho 
map of Algi or the map of Clvandkabi, 
hub is the result of tho kanungo’s recon¬ 
cilement of the two. 

.An order under S. 146, Criminal P. C.,. 
can bo made only when the Magistrate is 
unable to satisfy hipiself as to which of 
tho contending parties is in possession. 
In this case for the reason that wo have 
given aliove we can only say that the 
Snb-Divlsional Magistrate IviS not applied 
his mind to the essential question and 
has made no edort whatsoever to ascertain 
pessession. He has discarded and reject- 
ol on erroneous grounds practically every 
piece of evidence that might have led 
him to a correct conclusion. We do not 
say that in the first instance when he 
initiated the proceedings under S. 145 
there was any lack of jurisdiction. It 
does not appear that there was any such 
lack of jurisdiction, inasmucli as it seems 
that there was a dispute. But having 
initiated the proceedings under S. 145 
he has made bis final order either with¬ 
out jurisdiction or after such gross and 
material irregularities as seriously to 
prejudice the second party. For these 
reasons we set aside bis order and direct 
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Azimi dI'IN V. Taka 

tint tl.o |iror;co<liii[t» l)e rc.Mui.ei at the 
I’- ifji I- - i whe?) Ilie; .vo partiof^ closed 
:' fl I v;-l( tu-G it Irdiii; liow 0(.Pri to thfifTl 
'j' a I'tijL-j r-i;cii t'li: I 1 l- nco :!S either 
ui rJiti/i iiiav l.'C) iidvi- 

\ . 1 .. 'KiJc-r .-ict imiile. 

A, I. R. 1S18 Calc'itta. 2SS 

W .\l,.MS!,i;V AND i’AMON, -f.T. 

A:nnulih)i M-iU'lal and De- 

fon lants -Appellants, 

V. 

Tarn San''ar Ohose iinA others —Plain- 

tilth—PiLnpi)|).|eu(;a. 

Appeals Nos. 1819, i'<o?, 

I86G. 18')S, Ls.yj. isdi, to inns, 

1870 to IS7;i. isth, ISTS. l-ssnnd 189-) 
of I91d, l^ecided on 8:li July nil's, {roiii 
appellate ilocrees ()f Spcciil Su'i -Tudgo, 

Boara, i\. .■Id'll Sentemlier 19I'J 

Civil P C (19081, O .11. R 4-N cejsary 
pat'ly Api iication for enhancement of rent 
by two landlords — Appeal dismissed as 
against one landlord for want of prosecution 
-Appeal tails in its entirety. 

Au a[)()u.il uaim i pr coed iii'l’s.: all the par¬ 
ties iicuc<>}if.\ for tiia dptermitiat on of the case 
iico broii^lil b'-foro the C..iirt. In a ca-e which 
aroje out of an application made tinder S. 105 by 
two liitullofds for settlement of fair root and for 
ouhancemont, after the decision of the lorer 
appellate Court one of the I mdlordf died hiaviog 
two SOLS, of whom one wa.s a major and tho 
other a minor. The tenant d'-fendaots, who 
preferred an appeal to the High Court having 
failed to pay tho costs cf the Deputy Registrar 
who was appointed guardian of the minor eou, 
the appeal as against him was dismissed at the 
risk of the appellants: 

Held: that the appeal must fail in its entirety 
as all the pardcs necessary for the disposal of the 
ease were not before the Court. fP 2'»7 C 11 

Mahendra Nath 2?oj/and BankuBehari 
Bkaduri —for Appellants. 

Sarai Cfiander Roy Choivdhnry and 
Bhudeh Chandra Boy —for Respondents. 

Walmsley, J.— These appeals are by 
the tenants and they arise out of pro¬ 
ceedings under S. 105. Ben. Ten. Act. 
The plaintifls were the two landlords 
Tara Sankar and Kali Sinkar. After the 
decision of the lower appellate Court, 
Kali Sankar died leaving two .sons, Asu- 
tosb a major and Sudhansu a minor. The 
appellants applied to have the heirs of 
Kali Sankar substituted and caused a 
notice to be issued to Asutosh calling 
upon him to show cause why he should 
not be appointed guardian of his minor 
brother. Asutosh did not appear. Orders 
were then passed by tho Court that the 
Deputy Registrar should be appointed 
guardian of Sudhansu. Defendants failed 


Sankar (Wdlmsley, .J.) 

to pay tho costs of the Deputy Registrar, 
with tho result l.tiat, on 12'.h June 1918 a 
Beurh of this Court orlered that the a[i- 
[leal.- <houM s'.and dismisse-l as against 
the niinor at, the risk of tlio appellants. 
Tho only ro?ii.ondents, therefore, now be¬ 
fore the Court are Tara Sankar, one of 
the original I'iaititilTs, and Asutosh one 
of the two sous of pinintiff 2. A prelirai- 
nary ohjeetion is taken on behalf of the 
respondents that in (he absence of Su- 
dhausu the a[t[ie:ils cannot proceed on the 
ground tini': all the parties necessary for 
'he d-*teviniuition ol the case are not be¬ 
fore the Ci)uir. 

It is pointed out that the case arose out 
of an application made under S. 105, Ben. 
Ten. .\ct, for settlement of fair rents and 
lor eohancemdot anrl that such an appli¬ 
cation must under S. 183 be made by all 
the landlords; but the result of what has 
happened in the course of the present 
appeals is that one of the landlords is 
now absent. Reference is made to the 
case of Bejoy Gopal Dose v. Oviesh Chan¬ 
dra Bo.se (i). where a somewhat similar 
situation arose. The Judges there held: 

‘The decree was a jjiot decree in favour of all 
the plaiutifTs. and if the defendant desired to 
que-tioD tho correctness of teat decree, be was 
bound t) bring b>>forethe Court all the parlies 
affected by that decree," 

and the appeal was dismissed as he had 
not done so. Another case is Tarip 
Dafadar v. Khotejannessa (2). A third 
case is Basir Sheik v. Fazle Karim Bis¬ 
was (B). It is urge! on behalf of the 
tenants that between the case of Bejoy 
Gopal Bose v.Umesh Chandra Bo^e (D 
and that of Basir Sheikh v. Fazle Karim 
Bisioas (.3) the new Civil Procedure Code 
came into force: and the difference bet¬ 
ween 0. 22, R. 4 cf the new Code and 
S 368 of the old Code is emphasized. 
Under the law as it now stands the words 
‘ as against the deceised defendant” have 
been added after the words “thesait shall 
abate." It is also pointed out that in 
the case of Basir Sheikh v. Fazle Karim 
Biswas (3) the Judges proceeded very 
much on the ground that two of the 
plaintiffs being omitted from the appeal 
they would be able to execute the decree 
in its entirety. That is one of the rea¬ 
sons given. But the learned Judges also 
referred to the oases of Bejoy Gopal Bose 
V. Umesh Chandra Base (l) and Tarip 

1. 1902) 8G W N 192. 

2. 1900) 10 C W N 93i. 

3. 1915) 26 1 C 703. 
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Dafadar v. Khotejayinessa (*2) wliicli T 
liave just inentione.l, and it appears to 
me tlrat blioee earlior oases proceeded not 
eu the words o( S. 308 Init on the gene, 
ral principle that all the parties necessary 
for the disposal of the case must ho 
brought before the Court. i think, 
therefore, that the preliminarv objection 
must bo sustained and the appeals refer¬ 
red by the tenants he, dismissed svith 
costs, one gold mohur in each case. The 
learned vakil on behalf of the landlords 
intimites that he withdraws the cross- 
objections filed in connection with these 
appeals. We make no order as to costs, 
in the cross-objections. 

Panton, J.—I agree. 

V.B./b.k. Appeals dismissed. 

A. I. R. 1918 Calcutta 287 

Fletcher and Shamsul IIcda. JJ. 

Haridas Dey —Plaintiff—Appellant. 

V. 

Kailask Chandra Bose and others —De. 
fendants—Respondents, 

Appeal No. 1703 of 1915. Decided on 
30th January 1918, from appellate decree 
of Otfg., Sub-Judge, Dacca, D - 23rd 
April 1915. 

(a) Civil P. c, fl908), O, 41, Rr. 4 and 33 
—Appallate Court cannot vary decree in 
reaped of peraona who are not parliea to ap¬ 
peal. 

Except under 0. 41, R. 4 an appellate Court 
cannot vary a decree of a lower Court aa re;;ards 
Its adjudication OQ the rights and liabilities of 
the parties who have not joined in the appeal and 
who are not parties to the litigation in the appel¬ 
late Court. [P 2^8 0 11 

(b) Civil P. C. (1908). O. 41, R. 33-AppIi. 
cability of. 

Order 41, R. 33, docs not apply to a person who 
ifl not a parly to the appeal. iP 288 0 1] 

(c) Arbiirftlion—* Reference*-* Qiieere. 

(Juaere.— Whether an order of reference lo 

arbitration made by the Court on the application 
of tbeplaintiO and one of the defendante is legal? 

fP 28d 0 1] 

Sarat Chandra Roy Chowdhury and 
Saaadhur Roy — for Appellant 

Upendra Lall, Dwarka Nath Chakra, 
barti and Prokash Chandra Pakrashi — 
for Reapoadeots. 

Fletcher, J.— This is an appeal by the 
plaintiff against the judgment of the 
learned Subordinate Judge of Dacca, dated 
83rd April 1916. modifying the decision 
of the Munsif of the a true place. The 
plaintiff brought the suit to recover poa- 
eeaeion of a plot of land on the ground 
that the pro forma defendants who were 
hia bargadara had been diapoBaeased by 


defciiihint 2 and dcfundiint'^ I and 3 (o 7 
aU acting togolhor, Osto tlofcndant only, 
namoly, liofimdant 2 oontesied ilio suit, 
and, tliorfforc, it seorns to Invo l.ocn :is- 
siiiiioi tliiit uii.ler the tcrins ( f dm Cdvil 
I’rccednro Code tlio filainiiil ;ir ;l dofon- 
dant 2 were Mio only paitif? who wore 
intirestoi] in die matter and accordingly 
those two parties—(ho plaintilf and dofen- 
dant 2 agrerd to refer (ho m.attor to arbi¬ 
tration. The arbitrators liad tniido their 
award. The award was pr<-sentc i to (.lie 
Court and no ohjectii.m within the lime 
allowed by the fjiniil.ation Act wa'; pivferr- 
ed ag.iinst the award so male. Tiie e ise 
then came on for final disposal hefom the 
learned Munsif 'tnl the loarne] Munsif— 
whether it was noticel by the partiot he. 
fore or not I do net know and it dies not 
matter—proceeded in this way: First of 
all, he recorded evidence aa against the non- 
appearing defendants and then he decreed 
the suit in the bermsfollowiap: The suit 
be decreed in accordance with the award 
of the arbitrators in so far os it relates to 
the plnint.ilfs title to the land, that the 
plaintiff’s title to the land bodeclared and 
that he do recover i^osspssion of the dis¬ 
puted land as against the defendant. It 
is quite clear that it was a good order 
which all the defendants were hound to 
obey, namely, to deliver possession of the 
land to the plaintiff in accordance with 
the judgment of the learned ATunsif. 
Thereupon defendant 2 alone preferred an 
appeal to the learned Subordinate Judge. 
The learned Subordinate Judge dismissed 
the appeal of defendant 2, but set aside 
the judgment of the learned Munsif so far 
as it related to the non contesting defen¬ 
dants who had not joined in thjappeal bo 
the learned Subordinate Judge. Now, we 
have an appeal and a cross objection. 

The cross objection was preferred by 
defendant 2, who was one of the parties 
who went to arbitration. HU case can 
be very shortly disposed of. He lodged 
no objection against the award made by 
the arbitrators and in accordance with 
8 . 16, Sch. 2, Qivil P. 0., the Court pass¬ 
ed a decree. It is not soggested that the 
decree so made ie in excess cf the award, 
nor is it suggested that it is not in accor¬ 
dance with the award. The provisions of 
the existing Code of Civil Procedure 
clearly prohibit questious as to the vali- 
dity of the decree after it has been passed, 
except in cases whe^e the decree la in ex¬ 
cess of or is not m accordance with the 
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iuvarj. Tliiii; being so, whatever may be 
ono’^ o.vn vie.vs with regirJ to the order 
ot reference mitlc in the soit between tlie 
I'i liutiif :iD ! (iefenilaut 2, it is much too 
Uto now to ijjostion the validity of the 
decree pn-^sod on the award. Tlte cross- 
objejlion of defendant 2 must accordingly 
he rcfiHsl. The appeal of the plaintirt' 
itny al-^o a’sj be dis|ics5ciof ia an equally 
short uaj. The non-contesting defen- 
d'nts were directed by the learned Judge 
of the jiriinari. Court to deliver over pos¬ 
session of the land to the plaintiff. They 
proferrcl no appeal against thaterdar and 
it was not competent to tholearne.l Judge 
of the lower appellate Court in the aj). 
peal 1 0 whicli tiie non-contosting defen¬ 
dants were not parties to vary the decree 
of the lirst Court in the manner hedid as 
hog lids them. 

It is suggested that he had power under 
0. 41, R. dd, Civil P. C. That obviously 
is not so. Tint section does not apply bo 
a person who was not a party to the ap- 
peal. These non contesting defendants 
.were not parties to the litigation in the 
lower appellate Court. Obviously, on 
first principles, the learned Judge in that 
Court could not vary the decree of the 
Court of first instance as regards their 
rignts and liabilities as adiudjeatad on by 
that Court. The appeal must therefore 
be allowed to this extent that the decree 
of the lower appellate Court, in so far as 
it concerns defendants 1 and 3 to 7, must 
be set aside and the decree of the Courb 
of firsb instance as regards them will be 
restored. The appellant will be entitled 
to realize his costs in this appeal from 
defendants 1 and 3 to 7. The appeal as 
against defendant 2 will be dismissed. 
Defendant 2’s costs in the appeal and the 
plaintiff's coats in the cross objection will 
be set olf one against the other and neither 
of these two parties will be entitled to 
claim anything against the other. 

Shamsul Huda, J.— I agree. 

v.b./r.k. Appeal allowed. 

A. I. R. 1918 Calcutta 288 
Chitty and Walmsley, J.T. 

Fazarali Mahaldar and others^Ap. 
pellants. 

V. 

Poroo Mian And another —Respdts. 

Appeal No. 2262 of 1916. decided on 
1/th June 1918, from Appellate Decree 
of Sub-Judge, Murshidabad, dated 14th 
July 191G. 


Bengal Tenancy Acl(8 of 1885),Ss. 161 (a) 
and 167—Incumbrance—Interest of pur* 
cha»er of portion of tenancy is net encum¬ 
brance. 

Tbs iotercst of the purchaser of a portiou of a 
toQiocy is nota i incumbrauce within themeau- 
iog ot S. 161 fa) which the purchaser of the 
teu-incv iu execution of a rent decree would have 
to annul under S 167. An incumbrance ioiplies 
a iiojitation oi the rights of the tenaat, and uot 
a total oxtinction'of them. [P 238 C 2] 

Anitendra Nath Roy Chowdhury—[ot 
Appellants. 

Shyama Chum Mitra—lor Raspand- 
ools. 

Judgment. Tliis is an appeal by the 
pl.riutill's arising out of a suit brought to 
recaver a plot of land meiisuring 1 bigha 
14 cottahs. Pliiutitfs were the landlords 
aud they purchased the land in execu¬ 
tion of a rent decree obtained by them 
against their benaub Bandia Bowa. It is 
said that Bandia Bewa had sold 5 cottahs 
of the land to defendant 2. The ques¬ 
tion is whether tint creates an in- 
cumbranoa which the purchasers would 
have to annul, The learned Subordinate 
Judge relied upon the case of Chundra 
Saki V. Kalli Prosanna Chuckerbutty 
(l) and held that it was an incumbrance. 
Ha also referred to the case of Jogeshwar 
Mozumdar v. Abed Mahomed Sirkar (2). 
Those cases, however, have been distin¬ 
guished in more recent cases. In 
TamizuddinKhanv. Khoda NawazKhan 
(3) the case last cited was di3tiDguis.hsd 
and it was held that an incumbrance 
must imply a limitation of the rights of 
the tenant and not a total extiootion ofl 
them In the case of Abdul Rahmanl 
Chowdhuri v. Ahmadar Rahman (4) the 
same view was taken. That was a case 
of sale of a portion of a putni tenure ; 
but otherwise it was indistinguishable 
from the present case. We think that 
these recent decisions should be followed 
and that the judgment of the learned 
Subordinate Judge cannot bo supported. 
The most recent case of Abdul Rahman 
Chowdhuri v. Ahmadar Rahman (4) does 
not seem to have been brought to his 
notice. We accordingly allow the 
appeal, sst aside the decree of the lower 
appellate Court and restore that of tha 
Court of firsb instance with costs in this 
Court and in the lower appellate Court. 

v.b./r.k. Appeal allowed. 

1. (1896) 23 Cal 251. 

2. (1899) 3 0 W N 13. 

3. (1910) 6 I C 116. 

4. (1906) 43 Cal 553=31 I C 554. 
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Elahi Baksha v. Empehok 

A. I.R. 1918 Calcutta 289(1) 
Fletcher and Walmsley, .T.I. 

Jo^endra Nath NalUk —Tudstuent— 
Babtor—Petitioner. 

V. 

Shib Naratian Mnkerjec ~DecreQ- 
bolder—Opposite Party. 

Civil Rule No. 3o3 of 1918, (lecideJ 
on 19bh August 1918, against the or.ler 

of Muusif, Isb Court, Howrah. 

Bengal Tenancy Act (1885), S. 170 (3) — 
Right of purchaser—Purchaser at rent sale 
cannot deposit decretal amount of subse¬ 
quent rent decree against original tenant to 
which he was not party—If such purchaser is 
benamidar of original tenant he has no 
interest at all voidable or otherwise and has 
no right to make deposit. 

A purcbasQc at a sal-} in oxecutioo of a rent- 
decree, who is not a party to a subsequent decree 
for teat obtained by tbe landlord against the 
original tenant, is not entitled under S. 170 (3) 
Bang. Ten. Act to deposit the decretal amount 
due under the latter decree, inismuch as bis 
interest is not voidable at the sale in exeontion 
of the deetee against the original tenant. 

[P 2?9 0 1 ) 

If snob a pucohaser is a benamidar of the 
original tenant, he has got no interest at all in 
the bolding, voidableor otherwise, and, therefore, 
has DO right under S. 170 (3) to make the deposit. 

[ P 289 C 2 ] 

Hemendra Chunder Sen for Jotindra 
Lai Banerjee —for Petitiiooer. 

Sureiidra Nath Boy —for Opposite 
Party. 

Judgment.— This is a Rule calliDg od 
the opposite party to show cause why 
the order complained of should not be 
set aside and the petitioner permitted to 
pay the amount of the rent decree into 
Court. The petitioner alleged that he 
had purchased the bolding at a sale in 
execution of a rent-decree. Subsequent 
to that, tiie landlord opposite party 
brought a suit for rent against the 
original tenants and obtained a decree. 
Thereupon, the petitioner applied to 
deposit the decretal amount into Court 
under the terms of S. 170 (3), Ben. 
Ten. Act. The Court below has found 
that the present applicant was not a 
party to the rent suit and that the 
rent-decree was not passed against him 
and has accordingly refused the petition¬ 
er’s application. Of course, the peti¬ 
tioner does not cime under the pur¬ 
view of S. 170 (3), Ben. Ten. Act. If 
his story is true that be has got an 
interest, it is not an interest voidable on 
tbe sale beoanae the sale of the judgment- 
debtor’s property will not include the 
property purchased by the present peti- 
1918 0/37 k 38 
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tioner. Tlioroforo, if that is right, the 
applicant does rmt come under S. 170(d). 

The other allegation is tliat the prosont 
appliciot is a benamidar. If ho is a 
benamidar ho has no interest .at all, 
voidable or otherwise, and has got no 
right under S. 170 (3) Bon. Ton. Act to 
deposit the monov. The present appli. 
cation is wholly misconceived. This 
Rule, thorofove, faiB and must ho dis¬ 
charged wii.h costs, ono gold moliiir. 

V.r.. /il, K. Rule disell arged. 

A. I. R. 191S Calcutta 289 (2) 
Richardson and Heachcroft, ,T.T. 

Elahi Bahsha Kazi “.^piicli mt. 

V. 

Emperor—Opposite Party. 

Criminal Appeal No. 713 of 1917, Be- 
cidad on 29tb January 1918, from the 
order of Add). Soss. Judge, Dacca, D/- 
26th Septenchar 1917. 

Civil P. C. (1908), O. 18, R, S-Non-com* 
pliance with provision of R 5 does not make 
depositions entirely inadmissible—Object of 
provision is to ensure accuracy—Diposition 
notread over to witness is admissible in 
evidence-Evidence Act (1872), S, 80. 

TheprovisuainO. 18, R.SCivilP. C.,requiring 
a dpeosit.i''u to be read over to the witness ia in 
its ua'.ure directory; u jucompliance with it does 
not rjakc tbe deposition entirely inadmissible 
in ovideaje (even in a prosaeution for perjury in 
respect of tlie deposition) an) the deoo.ution oan 
bo proved in some way other thm bv calliii» iu 
aid tbe provisions of 3. 80, Esridenco Act : GCal 
762, not Foil. 

Per Bcachcroft, ./.—Tbe object of the provision 
of R. 5 0. 18, Civii P, 0., requiring a deposition 
to be rci'l over to a witness is to c-a>ure ,ic:uracy. 
Nju-coiupliance with it may create d.mbts as to 
wbclber the reord oorrecily represents what 
the witness .said, but it cannot aSect the admis¬ 
sibility of the document iu evidence if tbo mak¬ 
ing of tbe document is ollierwise proved. 

[P 292 C 1 i 

Djsaiathi S anyal and UpendraLal 
Roy—ior Apiooliaob. 

for ths Crowu. 

Richardson, J.— The appallaot was 
trie! before the Acid, Hess. Judge of 
Dice I and -i Jury on charges ot aljotmenb 
of forgery and ahotrnenh of (he use of 
forged documents framed under Ss. 467 
anl 471, I. P. C., real in eaoh case with 
S. 109 of the simo Code. The Jury re- 
turned a unanimous verdict of guilty on 
both the charges and the learned Sessions 
Judge accepted the verdict and sentenced 
the appellant for each olfoncelosi.x years’ 
rigorous imprisonment, directing, how¬ 
ever, that tbe sentences should run con 
currently. The charges relate to a aeries* 
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< { ci-'vo'.i ’! ri'I'. The cn-e fi.r the p.-o^ecu- 
bic:; i.. i l-utvls wc-r^j forged 

1 ' ''It!; ll't f of c ue •'riilani 

IT. ;. i< • ! k t • he Mio j'li'ce: i \( n g' inline 
I (''Ills I' ;i|’t Our-’ tii'.n-Sridi.in and his 
lir> ' K'm - i'/fi I'Ori d m(Ji-yirciii Nakari 
(If ]KT. [:!•;' Ill r of hi1 ;iiiCt'aiji;raGope, 
tile ccioi'iai''••lA io I l.o [ rc^enb rase. It 
i:" 1 o' !; -i f-ii tie iirr'i A^win 131G, 

l>ci t(i:>l cr If'Of',’h^i'idain execute.1 seven 
lon'U in lavcni cl Nakari, cii which 
N ikaii s son Mohiiii, Nakaii tiinisolf hav¬ 
ing in tlic ii.-janlin:e dice]. instiUitecl a 
suit on the loth Ai.gusi 1013. The suit 
was against Sridam and his hi others. On 
the IStl) Novendc-r lOld the latter tiled 
their written stnoim-nl and v.ith it t.hey 
hied the I cmis'’.hifh are alleged to he 
forged. The eiidcrii inciifs on llie liack 
of those lends, jairporting to show that 
the I'othU were san^lied hy ).aymoi.l. on 
tlio yiit Chai'ra are niso said to be 
foigc’i'ivt.. Mohiiij s juit was tried by the 
Ahuisif, w!:o icund tlait tlie londs pro¬ 
duced hy the plaintiil’ were .genuine and 
that tli 0 I onds proiUiced iw therlefcndants 
with thofMjd!' Miinerits were fcrgtd. After 
thnl d'. ci.i n Mi.'him presented anapplica- 
tioi, for Jea'.e to prcsecute Siidam and 
his 1 I f. th' 1 ' t( r i( 11 '-.-i y ‘'or; >A her cifsRCi'S. 
The Icf.rncM Miin.-if V, hu i.itd tlio suit 
refused tu grant the saT'ction. Mohim 
then n;ovt:d tlie District Judge who, 
uiulerS, 47h, Criminal 1*. C., directed 
that Sridnin and his brother should be 
prosecuted for certain obcnces including 
forgery. A inofcion against that order was 
made to the High Court, but the Court 
refused to entertain it. Then followed 
further proceedings, the result of which 
was that Sridam and his brothers were 
tried for forgery and that Sridam was 
convicted of the ofl’ence. The order of 
the District Judge under S. 476, Criminal 
P. C., also directed the piosecution of 
the present appellant Elahi Baksba Kazi. 
The latter was tried for perjury and was 
acquitted of that ofl'once. He was then 
placed on his trial on the charges of 
which he has now been convicted. 

The learned pleader for the appellant 
has contended before us that the trial in 
the Court below is vitiated by the reeep. 
tioD of evidence which is not admissible 
under the law, The contention relates 
to the deposition of the appellant in the 
suit brought by Mohim, and the point 
taken is that the formalities required by 
Er. 5 and 6 of 0. 18, Civil P. C., were not 
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observed. It is not disputed that the 
evidence was given on oath. But it is 
?aid that after the deposition had been 
written down by the Tducsif, it was not 
read over to the witness as Pi. 5 requires 
or at any rate that it was not read to the 
witness in the presence of the Judge. 
Upon that it is argued that the deposition 
it not legally a deposition at all and that 
the Judge was wrong in allowing it to go 
to the Jury. In support of the contention 
reference is made to the casesof il/ayadgi 
6 'o.?simG In the matter of the petition of 
(l) and Kamatchinathan Chetty v. 
Emperor (2). If as a matter of fact the 
appellant's deposition was not interpreted 
and read over to him in the prescribed 
manner, the cases cited support the 
contention advanced, unless the rule 
laid down is to be confined, as it 
seems to have been in the past, to pro¬ 
secutions for perjury. Ourattention, how¬ 
ever, has also been drawn to the case of 
Begra In re (3), where a diflerent note, 
and as it seems to me, the true note is 
struck. The cases of Mayndeb Gossoini, 
In the matter of the petition 0 /( 1 ) and 
Kamatchinathan Chetty v. Emperor (2) 
have Ieen followed in other cases, 
lor instance, Emperor v. Jegendra 
Nath Gliose (l). Speaking for myself, 
however, witii great respect I am not 
sure that I clearly understand the princi- 
pie of these decisions. Under S. 60, Evi- 
decco Act, the dejO'iticn of a witness 
taken in accordance wi*^h law and pur¬ 
porting to be signed by a Judge or Magis¬ 
trate proves itself. No other proof is re-' 
quired than the production of the deposi¬ 
tion. I should have thought that a pro¬ 
vision requiring a deposition to be read 
over to a witness was in its nature di- 
rectory, and that if it were not complied 
with in a particular case, the deposition, 
while it might perhaps lose the benefit 
of S.80, Evidence Act, might still be pro¬ 
ved in some other way. No doubt S. 91 
of the same Act says that in all cases in 
which any matter is required by law to 
be reduced to the form of a document, 
no evidence shall be given in proof of 
such matter except the document itself. 
But even if a deposition comes within 
that enactment, no question arises of 

1. (1681) 6 Cal 762. 

2. (1905) 28 Mad 208. 

3. (1911) 34 Mad 141=7 I C 414. 

4. A I R 1914 Cal 789=24 I C 671=42 Cal 
240. 
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proving the contents of a deposition 
except by the pioduction of the doposi. 
tion itself. The ijnestion is, liow is the 
deposition to be proved. There is no pro¬ 
vision in the Code of Civil Procedure 
which expressly precludes a deposition 
from being received in evidence unless 
it has been read over to the witness in 
the presence of the Judge. 

In the case of a document which re- 
quires registratiou but is not registered, 
it is inadmissilde in evidence not by 
reason of the provisions of S. 91, Evi- 
dence Act, but by reason of the express 
provisions on the subject contained in 
the Registration Act. As at present ad¬ 
vised, I can 860 no reason why even in a 
prosecution for perjury failure to comply 
with the provisions of R. 5 and G, 
0. 18 should render a deposition entirely 
inadmissible in evidence, or why,if S. 80 
cannot bo called in aid, the deposition 
should not be proved, for instance, by 
the .Tudae who took it down or by 
the admission of the deponent. If it can 
be proved in some such way, S. 91 will 
have no applicaf ion. But it is not neces¬ 
sary to determine this n.uestion in the 
presr»nt case. i)ecau30 the I'cirned pleader 
for the .appelliiQt has not it jon aide to 
satisfy me on the record as it sfaidn rluil 
the deposition of the appellant was not 
in fact read over to him as the Code ro- 
quires, The Munsif was put in the wit- 
ness-box for the prosecution. The pleader 
for Sridam’s brother was also examined. 
Neither was asked in cross-examination 
whether the appellant’s deposition was 
read over to hirn after it had been record- 
od by the Code. The deposition bears the 
signature of the Munsif. It also bears 
the signature in Bengaliof theappellant. 
The porsenoB of the appellant’s signature 
at the end of the deposition certainly 
supports the inference that the document 
was read over to him. There‘is nothing 
in the record to show that this was not 

“2*®* , signature was presumably 

aflixed in token that deposition had been 
correctly recorded. No doubt the words 

which sometimes appear at the end of a 

deposition^^ read over and admitted to 
be correct do not appear in the present 

case before the appellant's signature. 

But the Code does not require that 
those words should be inserted. From 
my experience of the practice of the 
Courts below I may be more disposed to 
doubt whether the reading over of the 
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depositon took place in the presonco of 
the Munsif. Bub it still I'enviiiis that 
there i:^ no suggestion in the evidence 
that the law was not complied with. In 
my opinion, as the record stan Is, there 
is uo ground for the contention th it this 
deposition was not almissihlo in. ovi. 
aence. Tlie point, I niav add, was not 
taken in the Session Courr. As to the 
substance of the matter, tliere is no 
shadow of a euggostlon that theappellant 
did not say what ho is recorded as having 
said. The objection taken to the trial is 
an entirely technical one, and it ia con¬ 
ceded that apart from this technical ob¬ 
jection, the propri:ty of the appellant’s 
conviction canuot be contested. In view 

of the charge of the learned Sessions 
Judge there appears to be no doubt and 
in fact no dispute that the appellant was 
the writer of the documents v,diich have 
since been found to be forged documents 
and if his deposition was. as I hold, pro- 
perly received in ovi-lo.nce, the Jury had 
ample grounds for ending that the part 
wliich iie took was a fraudulent and dis¬ 
honest part. The learned pleader for the 
a])pcIlaDt has asked us to use our powers 
under S. 428. Criminal P. C„ and to exa¬ 
mine or to direct the er.iminaMon of 
t!i.) P.jshkar of the ^dunsifa C 'Urt at the 
time when the aiipellant's deposition was 
recorded in the civil c-uit. In support of 
that application the learned pleader has 
filed a copy of the deposition given by 
the Peshkar in the course of the trial for 
perjury. I have read that deposition and 
come to the conclusion that no useful 
purpo.so woutd ho served by directing ad¬ 
ditional evidence to be tiken at this late 
stage. In the result. I would aOirra She con • 
viction. As regards sentence. I think that 
four years rigorous imprisonment would 
sufficiently meet the ends of justice. I 
would, therefore, reduce the sentence 
from six years to four years' rigorous im¬ 
prisonment under each charge and main¬ 
tain the order that the sentences are to 
run concurrently. With this modifica- 
tion, the appeal should be dismissed. 

Beachcroft.J. —I agree. I have always 
felt doubt as to the correctness of the 
decision in the case of Mayadeh Gossani 
In the matter of the petition of (l) and 
take this opportunity of endorsing the 
opinion expressed by my learned brother 
on the point decided in that and other 
similar • oases. S. 91. Evidence Act. is 
based on the principle that bibeonly pro 
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I'.'ir !-v{i'!t-‘^nce'’f theconfeonfcsof a docciment 
Ml ■'!''curi)."i ti And che object of 

fch'- nrr.vi^ion in O. IH. R. 5. Civil P. (A 
re'.nirbu' a ''loiiosition to ha real over to 
'a wittii--'' ' o on.'iiro aciuracv. I conioss 


f do not 1.0 \vliy on principie a Court 
shonid bo precluded from ascertaining 
what iji in a •iociinent, irom the docu¬ 
ment mereiv because the contents 

of the ilncuincnt niav not in fact he cor¬ 
rect, Failnro to take the necessary pre. 
[caufioiis to ensure accuracy may create 
doubts as to whsthcr the record correctly 
represents what the witness said, but, in 
mv opinion, it cannot, allect the admis¬ 
sibility of the document in evidence if tlie 
making oi the document is otherwise 
prc ved. 

v,B./n.K. Sentence reduced . 
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Fletcher and Richardson, T.I. 

Amar Krishna Shaha —Defendant— 

Appellant. 

V. 

Abdul Jalel Miyan and others —Plain¬ 
tiffs—Respondents. 

Appeal No. 499 of 1913, Decided on 
28bh February 1917, from original decree 
of Sub-Tudge, First Court, Chittagong, 
D/- 27th August 1913. 

(a) Bengal Revenue Sale Law (1859)—Pay* 
ment of May instalment of revenue by 
money order before due date not credited for 
error in description and number of taluk— 
Sale in default of payment of May instalment 
is invalid. 

The proprietor of a Noabid taluk sent by a 
^'ovemio money order on 13lh May 1911 the 
'.ustaliiieut of the revenue payable on the 25t.h 
ci{ th;it month. The money was received in the 
OoDectcratfl ou the 15bh May, ten days before 
the due date, but it was not credited on the 
ground that there was a slight error in the 
description and number of the taluk n.s given 
in the revenue money order. Too taluk was 
sold under tho provisions of Hie Revenue Sale 
Law on 2'2nd August 1911 for default in the 
payment of tho May instalmenc of Lbe jear: 

He/d* that the sale was not a val'd silp, 
payment of tho May instilment having been 
made by the proprietor and tho money hiving 
been received by the Collector -bc-fore the due 
d.ate, althoiifih for tho w.int of m.ikiag proper 
inquiries tho oiBcsrs itr tho Colloctor.ate were 
not aware in re.’pect of wliich taluk the nay* 
merit bad boon luado at-.d therefore could not 
credit the payment- to the taluk in quostion. 

[P293 C 1] 

(b) Bengal Revenue Sale Law (1859)—Ap¬ 
plicability of caveat emplor — Civil P. C. 
(1908), O. 21. R. 93. 

Tho rule of caveat empt-or does not apply to 
•,b\lp6 made for tlovernment revenue. (P 293 0 1] 


(c‘ Bengal Revenue Sale Law (1859)— 
Sale set aside — Purchaser is liable for 
mesne profits. 

Wu*;n -i nndor tbc provisions of the 
reveou--- sah U .v is ,et aside by a suit the 
purchie.T ba-i to give b.ick to tho proprietor tho 
pnnerty purcbissd together with mesne profits 
and t]»e costs of the suit. [P 203 C 2] 

Jojesh Chandra Roy, Kshitish Chan- 
dr.i Sen, Chandra Sehhar Sen and Bha. 
girath Chindra Das—lor Appellant. 

.4 K. F.izlul Ilaq anl Charu Chandra 
Sen—(or Respondents. 

Flstcher, J. —This is an appeal by 
the defendant from the judgment of the 
learri d Subordinate -Judge of Chittagong, 
dated 27th August 1913. The plaintiffs 
who were the owners of a certain taluk 
brought the suit to set aside a sale that 
had been made of their taluk on 22Dd 
August 1911 for arrears of Goverumant 
revenue under Act 11 of 1659 and Act 7 
of 1868, The plaintiffs’ taluk was 
Noabad taluk, Fateh Ali bearing Tauzi 
No. 1408/20626 of the Chittagong Col- 
locfeorate. The Government revenue 
assessed on the taluk was a sum of 
Rs. 30 only payable by two instalment, 
namely, an instalment of Rs. 18-12.0 
payable on the 25th February every 
year and an instalment of Rs. 11-4 0 
payable on the 25th May every year. 
The sale which was made by the (5overn- 
ment under the provisions of the revenue 
sale law was made on 22Qd August 1911 
and it was purported to be made for 
default in the payment of the May in¬ 
stalment of the same year. The evidence 
establishes it conclusively that on 13th 
May 1911 one LUit Mohan Mukerjee 
who was the agent of the plaintiffs seat 
through post by money order, which is 
called revenue money order, the sum of 
Rj. 11-4-0 (that being the instalment of 
the revenue payable on the 25th May of 
that year) to the Collector. The money 
was received by the Oollectorate on i5th 
May 1911, ten days before the due date; 
bub it was nob credited to the plaintiffs 
on two grounds, namely, that the taluk 
was described as Fateh Ali Nazir and 
that the number of the taluk as giver 
contained a slight error. But the evi¬ 
dence of the clerk of the Sardar Khas 
Mahal was that the money was received, 
that he did not know in respect of what 
taluk it had been paid, and that there¬ 
fore the amount was not credited to the 
plaintiffs. 
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That is a conioion fact aufl tlio sub. 
sequent letters to tlie postmaster at 
Fatikoherry, written by Lalit Mohan and 
the oertiBcate granted hy the postmaster 
are not material because there is evi¬ 
dence that without doubt the instalment 
was received in the Collectorate on 15th 
May lOli. The evidence seems to estal). 
lish that the clerk of the Siuilsr Khas 
^lahal could have found out by icpson* 
able in ]uiry in respect of what taluk the 
pajiii^nt of Government revenue had 
been made. There were only two taluko 
bearim/, the nanie of Fateh Ali u-jiistered 
in the Collectorate. One bore a Govern. 


been the fortunate possessor of a pro¬ 
perty worth Rs. (),000 for the sum of 
Rs. 1.050 only. Whoii tiio contraiy 
ha[)i)ens a-nd the sale is set asido, he 
becomes the uniorrunatc; ios'^r of die 
pro|)erty Abioijhf has go', (.o give iuck 
to the pliiintif! t« gother with mesne pro 
fits and (djo cos's of fclie siiit. I agiee in 
Mie ooiioluoion :irri\.il at liv the learned 
ot L.iu GoO'i i.i.iow. 'j'lie pre^ient 
appoat, theiefcKo, f.ds and musi he dis¬ 
missed w ifh cell's 

Richard son, J.— 1 agiee v. iih tdio 

learned iSulior.linate 1 iidge tluit tiiu slih 

should i o set aside tL'.d aueeut hi.s rea. 


inent revenue of Rs. 2, so the payment 
obviourly could not Lave been in respect 
of lint taluk. The other taluk hearing 
the name of Fateh Ali was the plaintiffs’ 
taluk and any reasonable inquiry between 
the lOtb May and the date of the sale 
would have shown in respect of what 
taluk the money had been sent to the 
Collector. It is said that the number of 
the taluk as given v.sn slightly wrong. 
But that could have been within the 
length of time that r lapsed between the 
15th May and the date of the sale easily 
checked even if there were a thousand 
odd mahals registered in the C- llec- 
torate. It has been laid clow D Tuore 
than once that these powers the Govern¬ 
ment have cf selling a property for de. 
fault of the payment of Govermnent 
revenue are stringent powers and can 
only be exercised when the cases nven- 
doned in the Act have aetuallycccurred. 
The payment having been made by the 
plaintiffs and the money having been 
received by the Collector, although for 
the want of making proper inquiries the 
ofuoers in the Coliootorato were not 
aware in respect of which taluk the pay¬ 
ment had been made, the Government 

olearly was not entitled to sell the plain, 
tins taluk. 

J agree in the conclusion cf the learned 
Subordinate Judge that the sale of the 
plaintiffs taluk to the defendant was 
not a valid sale. Then the deteudant 
says that he having bought the property 
worth Rs. 6,000 for Rs. 1,650, it is 
hard to make him liable to pay mesne 
profits and the costs of the suit. Ido 
.not agree that caveat emptor applies to 
Bales made for Government teveoue and 
the defendant made the purchase with 
ali the benefit and all the luiden. If the 
Bale had been supported he would have 


souings Tl.o 
costs. 
v.p./r.k. 


appeal is (li.smisaeti wiUt 


Appeal d/smissi‘ti. 
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Fletcher and Siiamscl Huda, JJ. 

Lakshmi Prasanna Mojiimdar —Judg- 
menb.Debtor—Appellant. 

V. 

Rajindra Peddar — Decree-Holder — 

Respondent. 

Api^ea! No. 293 of 1916, Decided un 
2/th May 1918. from the order of Suh. 
Judge, Noakhali, D/. 2lst June idlO. 

Evidence Act (1872 . S. Il5-0n J. D's 
undertHking to waive objections sale post* 
poned—Objeclions cannot be raised after 
tale. 

A judgment dtbtor, getting an execution fale cf 
bis proicrti*> postponed by giving an undertak¬ 
ing, would uoi raice any objection on tbc ground 
of illegalily or irregularity, andcarnot, after 
tbc sale bas taken place on the po^tpAiKcl date, 
ask to ssl it a.ddo o;i ibt ground (f an;, illegulitv 
or irregularity of wbicb he wa.-; coguisant at tho 
time be gave Lis ur5d* rliit;iiig [p ;'J 4 c i] 

Troilahkya Nath G/msc~foi' Ai/Uol. 
lant. 

Rupendra Lai Iloy — icr Kesponj.-nt. 

Fletcher, J. —This is an appeal In the 
judgment debtor against iho Jocision of 
the learned Subordinate Judge of Noak- 
hali, dated 21st June 1016. The point 
lies in a very narrow compass and it is 
this: The properties of the judgment- 
debtor had been atbachod and wire to lie 
brought to sale on 17th April 1916. Ou 
that date, the judgroeut-fiebtor put in a 
petition to the Judge asking that tlie jale 
might be postponed and that it might 
take place on the next sale day without a 
fresh proclamation of sale and the att ich- 
ment subsisting. Tiie j-etition shows 
that the Court was not satisfied with 
that and required that the judgmarifc. 
debtor should add a further undertaking 
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‘-I' ['e!if-ion. n:x:nely that the julg- 
riip.'i. I'-l’T-.r not rai-o ativ ohiection 

on {!'!.;;^roun 1 c\ ille^-ilitv or irrCir^'hiriiy. 
Th'i! heiii-t a.l lM, tlic Court .lirante'l a 


<if tiin'^ tIg I'.n-l tlie 
ti-'!-•' Cie >ol'l until M’tv 


pr-po'-- 

Thea 


tl'O prc.j'or! havin.y been fold, fliejudit 
menl-'lehfor [irtferred :i [letition on I7th 
Juno inii'i to the Jud ‘^0 a?kin" that t.lu* 
sale should I -3 set n-xlde on tlio ''ronno of 
illegality and irrottularity. The learned 
Tu(l "0 took the vie« that thero was a 
distinct hrecch of the UDdevtakiDit given 
to the Court on the footing of which the 
judgment-dohtor obtained a postpone¬ 
ment of the sale. I think the learned 
Judge was riglit and for this reason: 
whatever view may he taken of theternis 
of the undertakiDg given on I7th April 
191h. it is (juito clear that that under¬ 
taking covered all illegalities and irregu- 
laritiesof which the judgment-debtor was 
then aware. In the present case there 
is DO allegation by the judgraent debtor 
that ho was not aware of' the matters 
stated in his petition at the time he gave 
his undertaking to the Court on 17th 
April 1916. It is quite clear that as re¬ 
gards all matters, at least of which he was 
cognizant at the time he gave liis under¬ 
taking on 17th April, the judgment-debtor 
waived his right to object. 

The Qise ol ])Jia7iu]cdh(iri v. Nathuiii 
Sa/j« (1), that has been cited before us, 
is clearly distinguishable. In that case 
the learned Judge found that the judg¬ 
ment-debtor could not waive his objection 
as regards certain particulars on the 
ground that ho had been kept out of 
knowledge of them by the fraud of the 
decree-holder, which is a totally different 
case from the present. The facts in the 
present case seem to be extremely simple. 

I think the learned Subordinate Judge 
came to a correct conclusion that, on the 
allegations made by the judgment-debtor, 
he precluded himself from going into 
these matters. That hsiug so the present 
appeal fails and must be dismissed with 
costs, one hundred rupees, 

Shamsul Huda, J. —I agree. 

v.E /r.k. Appeal dismissed . 


1, (1907) G C L J 62=rll C W N S48. 
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Kali Da.) Chandkari and ot'hen — D;'- 
fendants—Ai'pellants. 

V. 

Danpadi Sundari Plaintiff— 

nespjndeiit. 

Appeal No. 61 of 1916, Decided on 2nd 
Februtry 1917. from original decree and 
judgment of Greaves, Judge, D/. 3lst 
January ISlG. 

(a) Limitation Act {19ff8), Arti. 106 and 
120—Suit for declaration of dissolution of 
partnership and for accounts is governed by 
Art 106 and not Art. 120 — Contract Act 
(1372). S. 253 

A suit for A declaration that the plaintiff re¬ 
tired from a partnership on a certain date and 
tha t so far as he was concerned the partnership 
was dissolved at that time and for accounts and 
the share of the profits found due to him on 
such accounts being taken is governed by 
Art. 106 and not Art. 120 (P 297 C 1; P 301 0 1] 

(b) Limitation Act (1908), S. 19—Liability 
to account acknowledged in part—S. 19 does 
not operate to save entire right, 

Where there is a liabilitv to account and the 
liability is admitted in part, the admission does 
not under S. 19, Lim, Act operate to save the 
entire right. 

Plaintiff sued beyond the period of limitation 
for taking accounts of a partnership up to the 
year 1910, and relied under S. 19, Lim. Act, 
upon a letter written by the defendants admit¬ 
ting their liability to account up to the year 
1904:' 

Held, that the admission by the defendants 
only operated tosave the plaintiff’s claim un to the 
year 19C4 and not further. [P 208 C 1; P 8 OIO Ij 

(c) Civil P. C. (1908), O. 6. R. 17 - Suit 

for account of partnership—Amendment to 
convert suit into one for remuneration of 
service is not permissible. 

Leave to amend a plaint should be refused 
where the proposed amendment would introduce 
a totally different new and inconsistent case. 

Where a plaintiff bases his claim upon a spe¬ 
cific legal relation alleged to exist between him 

and the defendant, he should not be allowed to 
amend the plaint soastobase it on a different 
legal relation. [P 299 C 21 

Plaintiff sued for a declaration that a firm in 
which he was a partner along with the defeod- 
auts was dissolved on a certain date and for 
acconnts and got a decree. On appeal finding 
thai bis suit was baffl’d by limitation be ap¬ 
plied for leave to amend his plaint so as to base 
his claim on the relitiouship of master and 
servant and to sue for remuneration for services: 

TfeM, that the ameudment could not be al¬ 
lowed because (a) it would introduce a totally 
uew case; (b) it was applied for too late; (c) if 
the plaintiff were to institute a fresh suit an the 
proposed cav.-o of action it would be barred by 
limitation (P 297 0 3] 

S R. Das and S. D. Mitter for—.Ap¬ 
pellants. 

B. C. ^Hitter and N. Sircar — for Res-' 
pondent. 
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Kali Das v. DANrADi 

S&nderson, C, J. —This is an apj'Oftl 
from a iudgmeut; of my learned hroblier 
Greaves, J., and fche sole quesbioJ whioii 
has been argued before ns is whebhor the 
claim in the suit was barred by the 
Statute of Limitation. I will deal in 
detail with the nature of the suit direct¬ 
ly. The suit was brought on 3th Fohru- 
ary 1913, and it was alleged to be in res- 
pectofa certain partnership of which 
the plaintiff Hari Prosad Saha was a 
member up to 27th June 1910. Before 
the case came on - for trial it was dis¬ 
covered that a necessary party Mokshoda 
Sundari Chowdhurani had not been added 
and she was added on 12th February 1914 
30 that as regards the added party the 
claim was barred or was alleged to be 
barred and, consequently, as he was a 
necessary party, the claim was alleged 
to be barred against the other parties. 
Therefore when the case came on for 
trial the learned Counsel appearing for 
the defendant Mr. S. R. Das, according 
to the minutes said, 

"the suit is barred as they bad added Mokshoda 
Sundari as a patty defendant after the lapse of 
three years,” 

Mr. Mitter said 

‘‘I know nothing about It—my friend should 
have raised the point by a supplemental written 
statement. But there is an admission of Uabilitv 
by the letter dated 12th August 1013.” 

Then the learned standing counsel said 
further on, 

"I shall put in a formal petition showing ad¬ 
mission of liability but if I require any other 
amendment I shall then ask for an adjournuient. 
But I do not think I shall require,” 

Then there were 2 para, added by 
way of amendment whereby 

the plaintlQ submitted that there had been a 
valid admission of liability in writing signed by 
the defendants or their duly authorized agents 
within the period of limitation and such admis¬ 
sion was contained in the letters o! 5th July 1909, 
2nd October 1912, Ctb October 1912,2l8t January 
1913 and in the written statement filed in this suit 
and the plaintiff was advised and submitted that 
the proper period of limitation in the suit was sii 
years from the time that the original plaintiff 
had retired from the partnership business.” 

Those paragraphs were added on the 
day of trial SlstofJanuary 1916. Then the 
learned counsel for the defendant. Mr. 
Das, said that he did not rely any longer 
upon that part of the defence which set 
up the allegation that the plaintiff had 
only remained with the firm, to use a 
neutral expression, up to 1311 B S 
ioorresponding with 1904-05) but that 
he simply relied upon the statute of 
Imitation. The learned Judge held that 


(Sandeison.C. T.) Calcutta '2:)“) 

as ro.;ards tlio Statute of Liniitatiou 
120, Sell. 1, liimit.atioi) Act 
applio.l and fchoroforo, tlio suit was not 
baiTOi. Tlio case now comes Inifoi'O us 
the learned ooimsel for the appellant 
urging that the learned Judgo was wrong 
and tint Art. JOG applies and conseijuont- 
ly the suit is li.irred hy tlie Limitation 
Act. It is iiecossary to refer perhaps 
once more to the words of the statute. 
S, 3 says, 

"Subject t.D lb'' [‘rovi-iviiJ oontaiU 'il in Sj. i 
to25 (inclusive) every suit instituted, uppoal 
preferred and iippliciti.jn made .after tlie period 
of limitation prescribed therefor by Soh. 1 sliall 
be dismissed although limit itioii has ml been 
set up as a defence.” 

Then in Sch 1 one finds three 
columns which of course are familiar to 
everybody, the first column of which sets 
out the descriprion of the suit, the 
second tlie period of limitation, and 
the third, the time from which the 
period begins to run. Therefore, it is 
necessary to see what isthedescription of 
the suit in the first instance; and for that 
purpose I turn to the plaint. But before 
I turn to the plaint perhaps I might 
refer to two letters to see. quite apart 
from the plaint, what was the real nature 
of the suit. On 27bh Tune 1910 the 
plaintiff’s solicitor wrote a letter saying, 

‘‘\Vo arc iiifctmed by our cliant lUbii Hars 

Prosad Siba.tb.at be has been acliu" ai 

gomastba of the firm of Jiwarka Nath Makhan 
Lai Sbaha since its constitution in the year 1279 
B. S. on the express understanding that beshould 
receive three annas share of the not profits as 
bis remuQcra'.ion. It is for-this rea¬ 

son that our elicut has been obliged to have 
recourse to tbi-lelterin order to impress upon 
you tbeearues'ness of liis desire and has instruct¬ 
ed us to give you notice, which wo hereby do, 
that he rotirea from the firm and all his connec¬ 
tion therewith will cease from the bo'^iuaingof 
the ensuing business year of the said firm which 
commcoces in the Bengali month of Asat or 
Sraban every year,” 

That might be said to be a letter which 
cuts both ways; it may be said to he 
quite consistent with the position that 
the plaintiff Ilavi Prosad Saha was a 
mere gomastha and servant remunerated 
by a share in the profits, or there are 
some phrases in it which go to show that 
he was alleging that he was a partner of 
the firm. But looking at the next letter 
written by the plaintiff’ssolicibor on 10th 
January 1913, I find it is in these 
terms:— 

"I understand from mv client Babu Hail 
Prosad Shaba of Urapura iu the District of Pabna 
that be was a non-capitalist partner In the firm 
ofDwatkaNath Makhan Lall Saha carried 
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’ll L.ilr iitt I for -ovi'r-il lears aiul rstireil frct: tbc 
Piir{ni!r. bi;-5 ui'times on 57tli Tuno 1010 after 
g'virc ••.-.II noticocn that dav tlirongh bis then 
aclicitors Messrs. DnUa and fJnba. Mvelient 
rrejnostM ycni sevcnl times to arrive’-it an 
adj'istmenf of acroiints vip to the dissolution 
afoiT.s,<it] of tbc ••lid c->('arliiersL!p firm of 
Dv.arlca Nii|> v^khan I-.l S.i[iaand to (..ay to 
him Mil of of tbc parh*cr>bi[Mvha^ oa 

sueb sbonld b.-' found due to ray 

ch-iit hut h.'tbi.,;; b-r, .ct Urn dciio in that 
dir.-rf;o!:. f ;.in furtber iiif.-nued th,n .a largo 
sum fif mon«v v.ill be fi -nd tn he du- imv 
client on-mch adjiisimenl bcine o..idc as aUre- 

I arn uov,- m drucird hy niy client to renne-.t 
you W bicb I brreby do to adjust fbo s-.id accrun»c 
and thereafter to pr-. tho ammnu duo to him 
within a wf-l: fr m fhe date herr'f go (hat uo 
iinidoasanliir-. m.iv ,i,ise i-i ihH coj-ikc' ion 
wmeh my client U r-.^cr jf po,..;[,]„ ■■ 

I think n.liioiiy >':u5 il.iubi, iipon rbiuliug 
thafc lottii- th.ifi the (.Inintifl's solicitor 
'va.s imtb'.n ■ forw.in] a position that his 
cliont, tho had been a non-ca- 

piraiist p,rtn«r. that on 27th June 1010 
hs save notice fcliat Iio was retiring from 
tho firm, anrl he treated it as a dissolu- 
tion of the partnership which had existed 
upfco'27fch June J9I0. Then, when we 
come to the plaint, as my learned brother 

pointed out m the course of theargument, 

this IS a plaint apparently to which some 
extraordinary importance was attached 
because although it was drawn by Mr' 
b. K.Chakravarty. yet the parties were 
not satisfied with that and they got it 
settled by the Advocate-Generai. Upon 
bolnng at the ))laint, to my mind it is 
obvious that It was a plaint which was 
based upon tho allegation that the plain¬ 
tiff had been a partner in the partnership 
business, becauso it says in para. 1, 

namesj '^ (sotting out the 

business 

‘ 0^ the Saha 

Jir P^'^tneos tho hoir or heirs of such 

decoised partner will take his place and become 
a partner or partners of such business and that 
the said business will not bo dissolved by tho 

partners^" of Saha Chowdhury 

3o that there is a distinct allegation 
that the parties agreed to be partners and 
that there was a term in the agreement 
—which is somewhat out of the ordinary 
—that as regards the Saha Chowdhury 
partners, bhedeath of one of them would 
not put an end to the partnership. But 
there was no arrangement that if the 
plaintiff were to retire or were to die 
hia death would not as in the ordinary 
course put an end fco the partnership. ‘ 
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Then in para. 3 it is further alleged 
that 

the plaiiftiff under the deiiominatiou of gadain 

gemastha contributed labounod skill for the 

promotion aud carrying on of the said business 
but he did not bring in any capital, and it was 
agreed and arracetd that the jrlaintifT should get 
3/lGth share of tbc profits and bear S/l6tb share 
of the los.=> arising from the .-aid business. The 
plaintiff is advised and submits (hat his posi¬ 
tion 10 the said firm was that of a uon-capita- 
]ist working partner aud that in any event”— 

E suppose that tneaus whether in point 
of fact or of law a partner or not— 
he IS eijtifled to have the Recounts of the said 
firm taken ou the basis aforesaid and to receive 
rem the defendant what may be found due utxra 
tuG tftljinf'of such accounts.'’ 

Then in para. 6 it says that 

the plaintiff being desirous of retiring from the 
'aid business gave formal notice to all the part¬ 
ner-; on or about 27th June 1910 of such 
reHreraeut through his then Attorneys, Messrs- 

Uutta an.dGuha, and called upon them to have 

tho accounts of the said partnership adjusted 
and to pay the plaintiff his share of such profits ' 

as on such adjustment might be found due to 

aim. 

Tha plainfciff’sprayer was that it mighft 
be declared that the plaintiff retired from 
the said tirni of Dwarkc Nath Makhan 
Tial Saha on or about 29th June 1910, 
and if necessary it might also be declared 
that so far as he was concerned, the said 
partnership came to an end and was dis. 
solved at that time, and that the acccunte 
of the said firm might be taken by and 
under the direction of this Court to as. 
certain what amount was due to the 
plaintift as his share of the profits of 
the said firm at the time of his retire¬ 
ment. Therefore, when I consiiJer what 
was the.descriptioD of the suit which the 
plaintiff was bringing in this case, I have 
no doubt whatever that it was a suit 
which would come within the exact des- 
oripfcion of Cl. 106 which is as follows: 

buit for an account and a share of the 
profits of a dissolved partnership," as 
his prayer is, as I have said just now, 
for a declaration that he retired from the 
said firm on a certain date, that so far 
as he was concerned the partnership was 
dissolved at that time, that accounts 
might be taken and upon such ftcoonnts 
being taken, he might get what share of 
the profits would be found due to him. 

If I had any doubt about this, that 
doubt would be removed by referring to 
the provisions of the Contract Act and 
seeing what the definition of tho term 

partnership” is in S. 239 of that Act, 
which provides: 
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Patkuersbip is the rcUtiou which subsists 
between persons who have agreed to conibioo 
their property, labour or skill Jill soma business, 
and to share the proiita thereof between them.” 

Then S. 253 provides: 

"In the absence of any contract to the con¬ 
trary, the relations of partner-: to each other arc 
dr-termined by the following rules”; 

and E. (7) provides, 

if from auy cause whatsoever any member of a 
partnership cesses to bo so, the partnership is 
dissolved as between all tho other members:” 

R. (8) provides; 

“unless the partnership has been entered into 
for a fixed term, auy partner mav retire from 
it at any time'” 

In this case there is no suggesiion that 
the partnership was for a fixed term. 
That being so, the plaintiff might retire 
from the partnership at any time, and if 
he retired from it at any time, then he 
ceased to be a raemher of the partnership 
by reason of his retirement and the re 
suit svas that hy reason of the provisions 
of the Contract Act the partnerslup was 
dissolved not only as between him and 
and the other members bub as between 
all the other members. To my mind 
there is no doubt whatsoever that that 
was the (iascription of the suit which 
the plaintiff brought and that it came 
iwjthin Ait, 106, and that inasmuch as 
the suit i,»ust be deemed to have been 
brought on 12th February 1914, it was 
brought after the period of limitation 
specified in the Schedule to the Limita¬ 
tion Act, and was therefore barred unless 
it can be said to have lieou brought 
within tlia provisions of S. 19 by reason 
of the alleged acknowledgroeut In the 
letters to which I have referred. 

Now, before I deal with the acknow¬ 
ledgment, 1 have to deal with the point 
which was urged, and strongly urged by 
the learned standing counsel that even 
if this Court were of opinion that the 
auit did come within Art. 106, the 
plaintiff'ought to have an opportunity to 
amend his claim, [n order to see whether 
the plaintiff ought to have such leavo, it 
13 necessary to examine what it is that 
he wants to do. 

The plaintiff as I have already Scaidi 
brought his suit based upon theallegation 
that there was a partnership existing bet- 
ween him on the one hand and the defend- 
ants on the other. When it is found 
that that suit is barred by tbe Limitation 
Aot, be then wishes to tarn round and 
bring a suit which is based upon the aU 
wgation that he is not a partner but is 


luoroly a setviinL of the defendants al¬ 
though he was to be roiniitiorafod hy ro- 
ceiyiug asharo of tho prolUs v. hioli uoiihl 
in laot, as was pointe) out by tlm learn¬ 
ed Counsel for tho appellant, amount to 
tills that he uants to abandon all the 


iiuitorial ollegutions uhicli are set mil in 
his plaint, and adopt those wliich are sol. 
out in the defendants’ wrilten siaroniotii.. 
Il wo were tu grant his appi ic-u; ion for 
amendniont, it would aiuouut to gNuitiugi 
him lei \0 to bring a freslr snir of an 


entirely fliaevonl iiaturo, uInch suit, if’ 
brought now. would bo l),xrre I hv tiiei 
Statute Oi Limitation. It hrs heen s’.i-i' 


that every amendment oii.ght to he grant¬ 
ed if the party against v\ho!o tho ainrmd- 


tueut is granted can he compensated hy 
an order as to costs. But this is not one 
of the amendments which car^ he cured 
by the panacea of costs, because if we 


were to allow the amendmerifc, we would 
be allowing the plaiutili to bring an ac- 
tioQ within the time specified in the 
Schedule; wiiereas il we were not to grant 
tho aroeudment, his suit might be barred 
hy the Limitafion Act. For tht-e reasons 
I do not think it right and just to allow 
the amendment to be made. 


With regard to the riuestion of acknow- 
ledgn.ent, that depends upon .S. 19, Lim. 
Act. which runs in those words, 

“wbero before the expiration of the ppnod nres- 
critwffl for a suit or api'lic.\lion in r^^ipcct of aaj 
property or right an acknowledgment of liability 
lu respect of «uch propertyor rjgbthns been made 
m wr-ling signed by the partv a<,-aijsL whom 
such property or ri;>ht i^ '•Ivimcd, , r by .=ome 
person through wh-rn ho de-iv; title or lisbility, 
:i fre.vh period ol -h ill be comiiuled 

from tbe time when the .tekuo iled^uient \v,is so 
signed.” 


The letter upon wliich tho real reliance 
was placed in this case was the iettnr of 
2 l3t January 1913, which was written by 
tbe solicitorsof thodofendants, and there- 
fore :t would be signed hy a person who 
is ftp agent duly authorized in this be- 
half and do point arise.s in that respect: 
and it is also an acknowledgjuonfc of some 
liability to the plaintiff. But tho .jues- 
bion is whether it is an acknowledgment 
of the propertyor right which is the sub¬ 
ject matter of the suit. Now what was 
said is this; 

“Your client Babu Ilari Prosad Saha was the 
gomastba attalciitta in the employ of the firm 
of Dwarka Nath Makhan Lai Saha, remunerat¬ 
ed by shares of the profits and being liable for a 
proportionate share of the losses. Ho was struck 
by paralysis in the Beugali year UOT. from wbich 
time he could not do active work. He however, 
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C'-ntinii^ri t. bp in Calcutta till 1311, when be 
lei> (. u‘i.\ ;iac] \V'*nt av.av to his lome at 

I rivv!.» {)i\v clioiHs have all alon^; beoo rcadv 
.uk] willing to have the 4ceoiint>‘ diilv taken up 
to ilje Mine that your el lent retired fr;m Cal- 
ciUia. 'i 11 r cl ion t the m'l naming 2 onia*tha 
ba< tu in iko up and explain the acconnt? 'ip to 
that time. Onr clients will offer evorv facility 
in the matter of tlie acljustcnent of accounts. . . . 
Iti- ii:d ibc fici that >our client retired on 27th 
Juno IdlO. Me ceased to do active work in 1307 
and retired in LHl, Our clients have no recol' 
lection of any notice from Messrs. Dutta and 
Guha. Our clients are readv to pay to vour 
clients whatever may be found due on an adjust¬ 
ment of the accounts up to 1311.'* 

Now as I read that letter that contains 
three material statements: it contains a 
statement that the plaintiff was gomastha 
of the clefendaDts! the second statement 
is that he was employed up to 1311 B. S. 
(corresponding wifch 1904—05) and no 
longer, and the third statement is that 
the defendants were willing and ready to 
pay to the [ilaintitf whatever might be 
found due to him on an adjustment of the 
accountsupto 1311. Now what istheclaim 
of the plaintiff in this case; He brought 
his suit in order to establish his right to 
have the accounts taken upon the basis 
that he was a partner, and that he was 
entitled to have the accounts taken down 
to June 1910. 

The defendants’ solicitors wrotetbathe 
was not a partner and that he was not 
entitled to have the accounts taken upto 
1910, hut that ho was only entitled to 
have the accounts taken upto 1311 B. S. 
(corresponding with 1904—05). I cannot 
understand how that can be taken to he 
an acknowledgment of the right which 
|the plaintiff was endeavouring to sub¬ 
stantiate in his plaint. I can understand 
it being said and argued with consider¬ 
able force that it was an acknowledgment 
of some part of the plaintifiF’s claim, in- 
iasmuch as his claim was to have the ac¬ 
counts taken up to June 1910 and inas. 
much as the defendants admitted that be 
'was entitled to have the accounts taken 
|Up to 1904—05; To that extent it is an 
jacknowledgment, but in my judgment it 
is not an acknowledgment of the right 
alleged by the plaintiff, namely, that he 
was entitled to have the accounts taken 
upto June 1910. Inasmuch as the learned 
counsel for the appellants stated that they 
are willing that the accounts should be 
taken between the plaintiff and the de- 
fendants, upon the basis of the plaintiff 
being a partner in the firm down to the 
end of the Bengali year 1311, this Court 
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will make an order that the accounts 
should bs taken between the parties upon 
that basis. 

The result is that thisappeal isallowed 
and we direct that an account be taken 
Upon the basis of the partnership upto 
the end of the Bengali year 1311. As re¬ 
gards costs, the appellants will have the 
costs of this appeal, but each party will 
pay his own costs of the suit in the Court 
of first instanco. The decree of the Court 
of first instance will, therefore, be varied 
by substituting the words ‘end of the 
Bengali year 1311”forthe words* twenty- 
seventh day of June, one thousand nine 
hundred and ten” (in line 25 of thedecree 
at p. 36 of the paper-book) and also by 
substituting the words "each party do 
pay his, her or their own costs of this 
suit” for the words, 

“the adult defendants personally and tbc infant 
defendant out of the assets of tbc said partner* 
ship drm do pay to the plaintifi bee costs of this 
suit” 

(to be taxed by the Taxing Officer of this 
Court on scale No, 2), with interest there¬ 
on at the rate of six per cent, per annum 
from the date of taxation until realiza¬ 
tion. The rest of the decree will stand, 

Mookerjee, J. — I agree that the 
decree made by Greaves J , cannot be sup¬ 
ported. The plaintiff, who has died dur¬ 
ing the pendency of this litigation, in¬ 
stituted the suit on 8bh February 1913, 
for reliefs on the allegation that be was 
a partner in the firm of Dwarka Nafch- 
Makhan Lai Saba and that as he contri¬ 
buted labour and skill but no capital, be 
was, as arranged amongst the partners, 
entitled to receive 3/l6th3 share of the 
profits and bound to bear 3/16th8 share 
of the loss arising from the businesfl. He 
further alleged that he had terminated 
his connexion with the firm by notice to 
the other partners on 27th June 1910. 
He accordingly asked for a declaration 
that he had retired from the firm on 27th 
June 1910, and that so far as he was con¬ 
cerned the partnership had come to an 
end and was dissolved at that time. On 
this basis, he prayed for an order that 
accounts be taken to ascertain what 
amount was due to him as his share of the 
profits of the firm at the time of his re¬ 
tirement and that the defendants do pay 
hinfi the sum so ascertained. The defen¬ 
dants, in their written statement, raised 
substantially four grounds of objection. 
They contended, first that the suit waa 
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defective in form as one of the original 
partners, Beni Madhab Saha Chowdhury, 
had died in 1895 and his representative 
had not been added as a party, secondly, 
that the plaintiff was not a partner as he 
alleged but a servant, thirdly, that his 
connexion with the business had termina¬ 
ted not in 1910 as he alleged but during 
the year 1904—05, and fourthly, that 
the claim was barred by limitation. The 
plaintiff thereuponi'applied to the Court 
on 12th February 1914 to add the repre- 
sentative of the deceased partner as a de¬ 
fendant. 

The result was that under S. 22, Lira. 
Act, the suit had to be regarded as institu¬ 
ted on 12bh February 1914, as against 
the added defendants, and, if as against 
him, the suit had to be dismissed on the 
ground of limitation, it was hound to 
fail as against the other defendant as 
well, because obviously no account could 
'be directed in respect of a partnership 
business in the absence of one of the 
partners. Consequently, at the trial, the 
plaintiff found himself in a position of 
considerable embarrassment and so he 
asked for and obtained leave to amend the 
plaint by the insertion of two paragraphs. 
One of these paragraphs recited that the 
suit was saved from the bar of limitation 
by reason of the acknowledgment con¬ 
tained in four letters which had passed 
between the parties before the institution 
of the suit. Para. 2 recited that the 
proper period of limitation was 6 years 
4rom the time that the plaintiff retired 
from the partnership business. There 
was no prayer for araendroent in any 
other respoot, though the minute, show 
that the plaintiff indicated that further 
amendment might possibly be necessary, 
ihe case then proceeded to trial on the 
assumption that the plaintiff was a part- 
net and had retired on 27fch -Tune 1910, 
as alleged by him, and the question was 

argued whether the suit was barred by 
limitation, 

On behalf of the defendants, reliance 
was placed upon Art. 106, Lira. Act and 
it was contended that as more than three 
years (calculated-from the date of retire¬ 
ment of the plaintiff) had expired on 12th 
February 1914, when the suit mus^ be 
deemed to have been instituted, ib was obli¬ 
gatory upon the Court under 8.3 to dismiss 
the suit. The plaintiff replied that Art. 120 
which provides for a period of six years 
was applicable and that if this cooten- 


tion f.iilol, 8. 19 save! Mio suit from the 
bar of liiiiitation. Oreavos, J. lu\< vome 
to the conclur-ion tint Art. h'O was 
not applicable and that the was 

governed hy .Art. 120. in this viow he 
Ins not discussed the question ci the 
applicability of S, 19. On the present 
appeal, Mr. Das ins contended on behalf 
of tho dofendants-appellanfcs that .Art. 106 
is applicable and that the suit i? obviously 
barred by limitation. On behalf of the 
respondent, Mr. Mittor lias not seriously 
contested this position hut he has argued 
that S. 19 saves the suit from the bar of 
limitation. He has also prayed that tho 
plaintiff might be allowed at this stage 
to amend the plaint, on the footing that 
be was not a partner, as asserted by him 
in para. 3 of his plaint, but a servant as 
alleged by the defendants in para. 1 of 
their written statement. It is convenient 
to consider the application for amend, 
ment at the outset. In my opinion, the 
plaintiff should not be allowed to amend 
the plaint in the manner proposed at this 
stageof the litigation. It is well settled 
that where a plaintiff baseshisclaimupon 
a specific legal relation alleged to exist 
between him and the defendant, ha should 
not he allowed to amend the plaint so as 
to base it on a different legal relation.' 

to one aspect of t!ie broader 
principle that leave to amend should be 
refused where the amendment would in¬ 
troduce a totally different, new and in¬ 
consistent cise. Here the plaintiff came 
into Court deliberately on the allegation 
that be was a partner of the firm along 
with the defendants. The defendants 
denied that he was at any time a partner 
and assertel that he was a servant. The 
case has pr ceedod to trial on these plead, 
ings : tlie plaintiff has succeeded and has 
got a decre • for accounts on the footing 
that he wa- a partner. 

He cannat now bo permitted toabandon 
that decree, to discard the fundamental 
allegation made in the plaint, to adopt as 
the foundation of his claim the allegation 
made by tho defendant? in their written 
statement, and to seek relief on the basis 
thereof. There are furthor two weighty 
reasons why the application should be 
refused as made at a very late stage of the 
proceedings. In the first place, if the 
plaintiff were now to institute a suit on 
the allegation that he was a servant, it 
would be sucoossfuliy met by the plea of 
limitation. It is not necessary to hold. 
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ill" AiialMl.ri':! lli..’l! Ccurfc li;s done in 
fhe i.-uHs of r>-i}horon V(■■c-dhiia v. Goya 
Ihn ( 1,1 i-n-l ^liihomvttul Snniq v. Abdul 

the Curt is not ccm- 
pefonf Ai.nv ;’.n ari:endment cf tlie 
plaint ;•( a.s infrc.lnce a cause of iicjion 
« liicli ,tt the iLoioent is barred by iimifca- 
tion. fill,'- ii is plain that the Court 
woulc 1,0 very roiuctanb to deprive the 
delen-lani,-' in this manner of valuable 
rifdil. which bney have alre iily aerjuired by 
the op(-r:‘-ion of the Statute <1 Limita¬ 
tion: .M f' Steward v. North j\Jr troj olitav 
1 rainif Co. fd) ar.<i the cl:‘:ervalioi.9 
of liC'pts, 1, .1., in Weldon v. Neal f4). 
Ibis olc" i !y :? not a caso v.heie the other 
side van t o crruni-psated by auavn cf ccst> 
" Inch I f-s I oen described Ijy Bowen, L. J., 
as tlv' Cue ]>aijacea which heals e\ery 
sore M, iiijy.i.ion: Crop/rr v. Si/i/lh Cjj. 
In the «e(;oiid |»bic'e. the jdaiotitl lias died 
dunttp f,;c |: '-;deccy of the litigation and 
''6 C:if! i:o jongor have bis testimony, 
" lucb ■ onld have l)een of primary im- 
porlam t upon thy question of his status. 
On ihc^o grounds T hold that the appli- 
cation lo*- amendment should not he en¬ 
tertained, Two qv’.efchicns consequently 
require exarninatiou. namely, 6r8t, is 
Arts, JOG or 120, T-irri. Act, applicable to 
this oa,-e‘ and, secordly, if Art. 106 is 
applicable, does S. yj assist the plaintiff; 
and if ?c, to wlmt extent? Art. 106 pro^ 
vides that 

“a suit tor au accenut and share of tbe profits of 
a dissolv. d partnersbip inusl bo instilutcd with¬ 
in three \cafs from tlic date cf dissolution.” 

hat th^n is the true meaning of the 
expressicn "dissolved partnership?" The 
defendants contend that this has reference 
to a partnership which so far as the 
plaintiff is concerned has been dissolved: 
in otbor woni^, the suit contemplated hy 
Art. lOf. jp brought by a plaintiff who 
has ceast'il to be a member of the partner¬ 
ship and has consequently become en- 
titled lo claim nn account, and a share of 
the prohts. The plaintiff' contends, on 
the other hand, that if the partners other 
than the partner who has retired carry on 
the business, there is no "dissolved part¬ 
nership" within the meaning of the arti- 
cle. In my opinion the interpretation 
suggested by the defendants gives effect 
the ^10 inten tions of the legislature, 

1. A I R 1914 All 80=24 I C 256=36 All 370 

2. (1911)33A11C16=10I C 476. 

3. (1886) 16QBD178. 

4. (1887) 19 Q B D 894=50 L J Q B 621 
6. (1884) 26 Oh. D. 700=63 L J Oh. 891. 


as is clear froo'. the provisions of the 
Contract Act relating to the dissolution 
of partnerships [Ss-. 239,253 (7) and (8)]. 
In the case before us, the plaintiff alleges 
that lie retired from the partnership on 
a speeilisd date, ho seeks a declaration 
that in so far as he is concerned the 
partnership was dissolved on that date. 

« immaterial whether the 
busioess was or was not carried on after 
his letirement by the otbor members; for 
it it was carried on. ir was not a partner- 
ship in which he waa interested as a 
putDfT. Prom this point of view, Art. 106 
is obviously apidicablo Ahiusa Bihi v. 
Aldal Rader Sahib (6) and Sudarsatiam 
Montri V. Norsimhulu Maislri (7). In 
tbo second of these cases Bhashyam 
Ay\aDg4r,.T., formulates the law in terras 
with which I find myself in complete 

agreement: 

From the\ear 1894, the iilaintil! ceased to 
ho a memher of the allefed p.'irtnership: (vide 

5. 253, Cl. 7. Contract Act), aud in fact ho re¬ 
tired fr^'ra the partuetfibip which bad not been 
entered into fet any fixed term (Cl. 8, S. 258, 
Coutract Act). It is therefore clearthat the pre¬ 
sent suit, viewing it as one for winding up tbe 
affairs of the partoersbip which terminated or 
was dissolved in 1894. ia barred by tbu Law of 
Limitation. Ibo fact that after retirement of 
one of two partners, the remaining partner carries 
On the same busine.-s makes no difference: Knox 
V. Gj/c (8). The case of Nc.yes v. Crawley (9), 
cited on behalf rf (he respondent, is in point and 
Vice-Chancellor Malins expzesses bis full concur¬ 
rence in the following statement of the law by 
Lorol Lindlcy in his treatise cn Patrnersbfp, 
Edn. 4, p. 966: ‘So long indeed as a partnership 
is subsisting and each partner is oxercising hi» 
rights and enjoying bis own properlv the Statute- 
has, it is conceived, no application at alT, but ft®- 
soon as a partnership i.s dissolved or there is any 
exclusion of one partner by ethers, tbe case ia 
very different and the Statute begins to run.' 
Tho same learned author, on the authority of 
Pearce v. Linehay (10), say.s that a dissolution 
of a partnership-at-will may be inferred from 
circumstances. . . .Havinjt regard to the above 
authorities and Cls. 7 aud 8, S. 253, Contract 

Act, it is iujpobsible to accede to tbe contention 

of the learned Advocate-General that there has 
yet been no dissolution of the alleged partner¬ 
ship between tbe plaintiff and defendant 1, and 
that, therefore, tho suit is not barred bv Art. 166, 
Lim. Act,” 

The view attributed .to Lord Bindley 
was emphasised by him ia tlie case of 
Betjemann v. Betjemann (ll). There 
a partnership had been carried on by 

6. (1902) 25 ^fad 26. 

7. (1902) 25 Mad 149. 

8j (1872) 5 H L 656=42 L J Ch 234. 

9. (1879) 10 Oh I> 31=48 L J Oh 112. 

10. (1S60) 3 De G j & S 139=46 B R 591. 

U. (1895) 2 Ch, 474=64 L J Oh 641. 
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three persons A, li and C. Of those A 
died with the result that the partner¬ 
ship was determined hy that event. The 
<ludstion arose whether the partnership 
which was subseqently carried on hy B 
and C was the original partnership ora 
new partnership. Lord Lindloy hold 
that the two sons continued the partner¬ 
ship bub it was in point of law a different 
partnsrship, namely, a partnership bet¬ 
ween the two: see also Barton v. Narth 
SLiffordshirc MiUerv. Miller 

(13). I hold accordiugly that on his 
retirement the plaintiff ceased to be 
a nsember of the firm, that in so far as 
he svRs concerned, the partnership was 
then dissolved and that time must lun 
under Art. 106 against him from that 
■date. In this view the claim was prima 
(facie barred on 12th February 1914, when 
the suit must be deemed to have been 
instituted. This renders necessary an 
•examination of the effect of S. 19 Lim. 
Act. S. 19, liim. Act.—I quote only so 
much thereof as is applicable to this case 
provides that where before the expira. 
tion of the period prescribed for a suit 
in respect of any right, an acknowledg. 
ment of liability in respect of such right 
has been made in writing signed by the 
party against whom such right is claimed, 
a fresh period of limitation shall be com- 
puted from the time when the acknowledg. 
ment was sc signed. Reliance is placed 
m this connexion upon a letter, dated 
2bt January 1913. in which the defen¬ 
dants admitted that they were liable to 
render accounts to the plaintiff up to 
the year 1904-05, and at the same time 
Stated specifically that the plaintiff re- 

and not on 27th June 
iJlO. as he alle^d. This letter con- 
sequendy does embody an aoknowled-^- 
JSJven within three years from 
27th June 1910 when the partnership 
was dissolved) of the right of the plain- 

account of the profits 
of the firm from the defendants down to 
the year 1901-05. But it docs not go 
twther. I cannot accede to the conten¬ 
tion that as there was a liability to 

I!;® ’’ability was admitted in 
part, thyight was saved in its entirety. 
No authority has been mentioned which 
sustains the view that there cannot be 

(S’) ?E°': 
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The decision in Prance v.^Sr/wp-w?, (m) 
undoubtedly does not support this l)roa(l 
proposition iin l is clearly distingnishahle. 
On ilio other lianJ, the ih'oisioii of tlm 
Judicial Cominitteo \n Manirani Seth 
Seth Jiiipchinid (15), wheio lofi-rence 
is made in terms of apjn-oval to tli<5 judg¬ 
ment of Mellish, fj. J., in River Steamer 
(. 0 ., In re, Mitchell, Kx p(Tri(j([6) pninfc'^ 
to a difiorent conclusion. Mollish fj. J., 
hold that an aeknowled’ment to take a 
case cut of the Statur.o of Imnd.xtion 
must he, first, one from which, an absolute 
promise to piv can ho inferrel; or 
secondiy, au auocn litional nroinisj to 
pay tho specific debt; or thirU;,, ihore 
must be a conditional lo n.vv the 

debt and evidence that tiia condinon has 
bem performed. Con3equen^dv, thoeffect 
of the acknowledgment must depend in 
each case, upon the nature of the parti¬ 
cular right claimed and the terms of the 
acknowledgment.^ In this case, there 
was an unconditional promise to pay 
whatever might be found due unou ac.| 
counts taken, down to the year 1901 — 05,1 
coupled with an express denial of iiabi.'; 
lity to account for the siibse( 4 uent period | 

I hold accordingly that S. 19 saves that: 
portion only of the claim which is ad-; 
muted in the letter. The appeal must 
accordingly be allowed and the decree 
modified to the extant indicated, 

Appeal allotoed. 


14. (IS64J Kay 078=59 E R 'isy. 

15. {1906} 33 Cal 1047 =33 I A 165 fP C) 

10. {1871} 6 Ch 822=25 LT 319. 
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Nepusi Rewa—Aj)])ellant. 

V. 

N asiruddin —Respondent. 

on 

30th August 1917, made by Munsif. Bogra 
in Suit No. 997 of 1916. 

Succeaiion Cerlificalr* Acl (7 or 1839) S 4 

original plaintiff - Substituted 

plaintiff IS not entitled to decree without 
production of Certificate-Principle whether 
“ to execution proceeding. (g«flerr)., 
Wtthout theproinction of one of Ujc cortificiteR 
mentioned m S. 4, no decree can b.= passed in 
favour of a Persian who has bcc-n subUitufc'^d as 

piamtiQma suit for recovery of money duo on 
abmduijou the death of the orivinal 
guasre-Whotherthe same princi^ e afe to 
exeoiufon proceedioua. 

E. 1,0 46. Civil P.C., 1903. The qiioa. 

tion referred hae beeo framed by^ the' 
Court below m these terms : ^ • 
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■J.er S. A, Succ.:r.iioti Corlificaio Act. 
i. ;!i ;.ll (c. il -• C;i--c c.f a i)erson who 
’,i> [il-di)ti:T lor one who b.is 
: j tlu* suit. 


. I > 


The iefereiic3 }iO\'.ovc;r must l-e liiiiited 
to I;''-; 'I'U.: -COpt'' 01 Cl. ( i), =ub-S. 1, 1, 

V. e : ' r ':ci cei i eel v. i; h a. suit ai >i i-ct 
with execufciiii I'rcceeoiiif; wbicii is 
guvei :.'' i I V S. I (1) (b). One Dalimullah 
oistituterl this 3uit on 28th 
.^ug'Pt BiKi) for recovery of ironey due 
onabiul. The plaint was registered, 
and the case was fixed for disposal on 
2]sfc September lOlfi. On that date it 
was reported that the plaintiff was dead 
and the ense was adjeurued. On I5th 
Daceroher I'JIG the widow of the deceased 
plaintin Pi'idied, for lierself and on he. 
half of her infant sons and daughters, for 
leave lo ['losacuto the suit and an order 
for substitution was accordingly made. 
The trial Court has now made this re¬ 
ference for thedeterroination on thetjues- 
tion, wh.ether the substituted plaintiffs 
can obtain a decree against the defendant 
without the production of one of the 
certificates mentinned in S. 4. Succession 
Certificate Act. We arc of ojiinion tli.U 
a decree cannot bo passed in favour of 
the substituted plaintiffs without the 
production of such a certificate. 


'The iiuestion raised is really concluded 
by authority. In the case of Sahadev 
Sukl V S:fkhoH'at[Inisain{l)& suit had 
been instituted on the mortgage for re¬ 
covery of the dues of tho mortgagee, first 
by sale of the mortgaged properties, and 
then by tho sale of other properties of 
the mortgagor. The Court made the 
usual decree for sale ; the mortgaged pre- 
raises were sold and the sale.proceeds 
proved insufficient to satisfy the judg. 
ment debt. Meanwhile, the mortgagee 
had died, and his legal representative ap- 
plied to the Court to pass a personal de¬ 
cree against the mortgagor under S. 90, 
T. P. Act, Objection was taken on be¬ 
half of the mortgagor that a decree could 
not be made in favour of the applicant 
except on production of one of the cer¬ 
tificates mentioned in S. 4, Succession 
Certificate Act. The Court of first instance 
overruled this objection and passed a 
decree under S. 90. Upon appeal this 
decision was reversed. On second appeal 
to this Court, it was argued that as the 
succession had opened out during the 
predency of proceedings in Court, a sue- 
" 1, (1908) 7 O il J 668. ' “ 


cession certificate was not necessary- 
This contention was overruled, and the 
view taken by tbs District Judge was 
affirmed, notwithstanding the doubt ex- 
l)re?5ed in the case of Baid Nath Das v. 
Shamanaiid Das {'2), where this parti¬ 
cular point did not arise for decision. 
Precisely the same view was indenpen- 
deutly adopted by Mijclean, C. J. and 
Coxe, J., ir. Abdul Sattar v. Satyn Bhu- 
shall Das (.3), which was decided before 
the case last mentioned had been reported 

Maclean, C. J., held that having re¬ 
gard to S. 4, Succession Certificate Act, 
the Court could not pass a decree under 
S. 00 in favour of the personal represen¬ 
tative of the mortgagee, till a certificate 
had been granted to him under any of 
the Acts mentioned in that section and 
that the fact that a certificate had been 
subsequently granted was not sufficient 
to get rid of the'difficulty in his path 
created by the clear language of S. 4. 
The view taken in these two cases is in 
accord with that of Farran, J,, in Tor- 
rearosa Vasquez v. Pragji Hurji (4) 
wi-iere he held that upon the death of the 
plaintiff pendente lite, though the suit 
mav ho continued by his represenrative, 
a certificate in proof of his rei)resentative 
title must be produced before a decree 
can be passed in his favour. The com¬ 
prehensive language used in S. 4(l)(s), 
namely, that 

“ No Court shall pass a decree against adebter 
of a deceased person for payment of bis debt to a 
person claiming to be entitled to the eSects of the 
deceased person or any part thereof, ” 
is undoubtedly capable of the interpre¬ 
tation adopted in these cases. The claim 
contemplated by S. 4 (l) (a) is a oU'™ 
made by a person in the capacity of and 
as a personal representative of a deceased 
person, and from the point of view of the 
purpose of statute as set out in the pre¬ 
amble, it is clearly immaterial whether 
the decree has to be made in favour of » 
personal representative who has himsel 
instituted the suit or in favour of one 
who has taken the conduct of the suit m 
hand after its institution by the origin^ 
creditor. The essence of the matter is 
that, in both the cases, when the decree 
is passed, it is passed in favour ofapersoo 
who claims to be entitled to the effects o 
the deceased person and who must 
quently produce proof of the rep resetat^ 

2. (1895) 22 Cal 148, 

3. (1908) 35 Cal 767. 

4. (1892) 16 Bom 519. 
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title. Wliethor the same principle does 
or does not apply to execution cases, does 
not arise for consideration on thajiresent 
reference, but it may be observed tliat 
there appears to be a substantial dili'ei. 
ence in phraseology between Cls. (a) 
and (b) ; the fomer contemplates the 
point of time when the decree is passed, 
the latter refers to the point of time 
when the Court is called upon to proceed 
on the basis of tbe application for exe¬ 
cution: Mahomed Yusuf v. Abdur Rahim 
Bepari {5). We hold accordingly that 
S. 4 (l) (a),'Succession Certiheate Act, 
applies to the case of a person who has 
been substituted as plaintiff upon the 
death of the original plaintiff during the 
pendency of the suit. 

The records will be returned to the 
Court below; if the trial Judge holds 
that the plaintiffs are entitled to a decree, 

a reasonable opportunity must be afforded 

to them to produce the requisite certi¬ 
ficate. 

V.B./r.k. _ Orde r accordingly 

6. (1899) 26 Cal 839, '~— 
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TliUNOiN AND NewBOULD, JJ. 

Charu Chandra Bhattacharjec —Api el 
lant—Petitioner. 


* » 

Hem Chandra Mookerjee and another- 
Respondents Opposite Parties. 

Civil Rule No. 219 of 1918, Decided ( 
24th June 1918. 

Provincial Insolvency Acl (3 of 1907).S J 
-Receiver attaching and taking possessic 
of property a, of insolvent-Perion ciamii 
0 be owner becomes “aggrieved--Applic 
lion should be made within 21 days fro 
dale of possession by receiver 

Who to a receiver in inBolvency at the instan 
of a creditor attaches and takes possession of 
property as the property of the insolvent, a tbii 
person claiming to be tbe owner of the properl 
,‘88rieved- within the meaning 
-Vh?’ aPPhcallou by him under th; 

^ 21 days from ti 

date of tbe act of the receiver in taking possessio: 

ni • . lP 303 C 5 

Dhrendra Nath Mukerjee-fot Bet 
tioner. 

Karunamoy Bose and Baniim Chandr 
Mukherjee—ht Opposite Party. 

. Judgraent.-The present Rule is or 
issued under the provisions of the provie 

Insolvencv Ac 
1907. It appears, and it has been foom 
that at the instance of one of theoreditoi 
and after the taking of evidence on 27t 


V. Hem Chandra Calcutta 30;3 

November 11117 the receiver, uiipointed 
in certain insolvency [troceedings, tocic 
possession of certain boats as tbo|)roperfcy 
of the insolvent. Jt has furttier been 
found tdiat the .attachment and the taking 
of iiossesdou were to the knowled^^e of 
the petitioner. Thereafter, on IDth De¬ 
cember, the petitioner hofere ns made an 

application to the Ccurt of th-i Suhordi. 

uate Judge having jurisdiction in the 
insolvency proceedings in question, and 
tlierein prayed that the Couit should 
reverse the act ororderofthe receiver and 
return the boats to him as being his pro¬ 
perty. The Subordinate Judge held that 
under the terms of the proviso to S. 22 
the application was barred by limitation. 

On appeal the District Judge confirmed 
that order. 

The argunaent of the petitioner before 
us is that limitation should run not from 
the date of the act of the receiver in 
taking possession but from the date 
namely 14th December, on which he 
reported his action to the Court. On the 
facts found in this iiarticular case we are 
unable to accede to that contention. It 
is quite clear that the attachment by tbe 
receiver and his takinu of po^.-ession are 

acts bv which, within the mtanii'g of 
S. 22, Provincial Insolvency Act, a third 
I'ersoD churning to be the owner wi.s, if 
tlie real owner, aggrieved. He .should, 
therefore, have made his application under 
S. 22 within 21 days from that date, In 
support of his contention before us the 
petitioner refers us to the case decided 
by this Courtand reported as Uansesivar 
Ghose V. Rakhal Das Chose (l). But that 
decision may. we ihiuk, be distinguished 
as It is quite clear that by the act of the 
receiver in the present case the applicant, 
if the true owner, was deprived of the 
possession of his property. In support 
of the view we take we may further refer 
to tbe decision of the Allahabad High 
Court reported ae Thakur Prasad v. 
Punno Lai (2) and a subsequent decision 
reported as Mool Chand v. Murari Lai 
(3>. For these reasons we discharge this 
Rule with coetH, one gold mohur, to be 
paid to the creditor who has appeared and 
one gold mohur to be paid to the receiver. 

V.B./r.k, Buie discharged. 


1. A I R 1914 Ual 886=20 I 0 683-- 
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l l.lTCIII i: A>;i> SliAMSCL IIUDA,.j-T. 

!‘r:o,hith — Apjiyllaiit, 

S’, 

Kuni'in Das — Dtifendaot — 

litwj.onflonr, 

Appeal N',). 2^2^, of lyid, Docide-l on 
[(■(ii M;-v iOU's licuti appoliat-e decree 
ol Di^t Midnapovo, D/- ‘23rcl 

Au '.'i--’ ll'in. 

Tfnancy Act (8 of 1885). S. 87 — 
Usufriicti'i'ry mortgage of non-transferable 
occupancy holding— Landlord is not entitled 
to recover possession — Conditions when 
landlord entitled to possession laid down. 

Whoif) an occupancy raiy.at executes au usu- 
Irnctnary Di'.rtgiac of his non-transfcablr h.ld- 
iop and •‘1'’“ niortiraeoe in posse-sion, the 

laiidloril i^ not Oi'dinaril\ oiitilkd to rof-'VCr 
p:5.if“i>icn of the holiing, unless ahero hbe- been 
(a) .in ahU’Oonineiit ( f the bolding within the 
meaning of S. 67, or (h) a relinquishment of the 
bolding, or (c) a repudiation of the tenancy. 

[P 304 C 1] 

Jyotish Chaiidra Uazra — for Appel¬ 
lant. 

Satcowripati Hoy —for Respondent. 

Judgment.— This is an appeal by the 

plaintiff agiinst the judgment of the 

learned Additional District Judge of 

Midnupur, dated 23rd August 1916, 

atrirniing the decision of the Munsif of 

the same place. The suit was brought 

for khas iiosaessioc. The plaintiff was 

the landlord. The defendant was an 

usufructuary mortgagee of the recorded 

tenant who had been put into possession 

aud the plaintiff therefore sued the 

defendant to recover possession. What 

the learned .Judge of the lower appellate 

Court has found is this; He has found 

that the facts proved in this case do not 

show that the tenant abandoned the 

holding within the meaning of S. 87, 

Ben. Ten. Act. But it is laid down by 

the Full Bench of this Court in the case 

of Daijamoyi v, Ananda Mohan Roy (1) 

that where the transfer is the sale of 

the whole holding the landlord, in the 

absence of his consent, is ordinarily 

% 

entitled toenter on the holding, but where 
the transfer is of a part only of the 
holding or nob by way of sale, the land¬ 
lord, though he has not consented, is 
not ordinarily entitled to recover posses¬ 
sion of the holding, unless there has been 
(a) an abandonment within the meaning 
of 8. 87, Ben. Ten. .Act, or (b) a relin. 
Vquishment of the holding, or (o) a repu- 
diabion of the tenancy. Thelearned Judge 

1. A~^'R 1915 Cal 212^42 Cal 173= 27 I 0 
19 [F B). 


in this C1S3 has i^only inquired into (a)- 
namely, as to whether there had been 
an ahandonurent witlrin the meaning of 
S. 87, Ben. Ten. .Act. He has nob inquired 
into either (b) or (c), as he ought to have, 
to find whether the landlord has a right 
of re-entry. The decree of the lower 
appellate Court mu^b therefore be set 
aside and the case sent back to that 
Court for the lo.T.rood -fudge to come boa 
conclusion as to whether there was a 
rolinquishinenb of the holding or a repu¬ 
diation of the tenancy and bo pass a 
proper decree. Costs will abide the result 
of the re-hearing by the lower appellate 
Court. 

v.B./R.K. Case sent back. 

A. I. R. 1918 Calcutta 304 (2) 
Chitty and Walmsley, JJ. 
Chand Tarafdar —Petitioner. 

V. 

Shamsher Fakir —Opposite Party. 
Criminal Revn. No. 1386 of 1917, De¬ 
cided on 28bh January 1918. 

Criminal P. C. (1898), Ss. 350 and 16— 
Difference of opinion between even number 
of Honorary Magiitrate -**■ Cate shall be re¬ 
ferred back to District Magistrate — On 
reference, S. 350 will apply—Criminal P.C. 
(1898), S. 16, Rules under R. 6. 

Rule 6 of the Rules framed by the Bsngal 
Govornmenl under S. 16, provides that in case 
of a di&eroncQ cf opiuiou between an even 
□umber of Honorary Magii^brates the case shall 
be referred back to the District Magistrate or 
Sub-Divisional Officer, as the case may be. 

[P 806 Cl] 

Where a case is thus referred back under this 
rule to the Sub-Divisional Officer, the provisions 
of S. 350, apply to the case, so that the Magis' 
trate does uot act without j irisdiotion if in the 
absence of any demand for a de novo trial on 
the p.u t ol the accused he hears arguments and 
passes judgm::nt without holding a de novo trial. 

[P 305 C1] 

Maymatha Nath Mookerjee, Jogendra 
Narain and Amulya Kumar Bhatta- 
charjya —for Petitlooer. 

Dasaraihi Sanyal aud ProvatChayidra 
Dulta —for Opposite Party. 

Judgment.— In this case the peti¬ 
tioner Chand Tar.ifdar’was charged nocler 
Ss. 147 and 324, I. P. C, baforo a Beooh 
of two Honorary Magistrates exercising 
3rd Class powers. The two Magistrates 
differed io opinion and the case was 
under R. 6 referred back to the Sub- 
Divisional Magistrate. He did nob try 
the case de novo but heard arguments 
and passed judgment convicting the ac¬ 
cused under Ss. 147 and 324,1. P* 
and sentencing him to six months’ rigor- 
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oug imprisonment. The aoouseil appealed 
and his appeal was heard by the Second 
Additional Sessions Judge of Mymen. 
singh. He held, on the autliority of 
U If at Sheikh V. Emperor (l), that the 
Sub Divisional Magistrate had no juris, 
diction, and that the case should have 
been decided by the casting vote of the 
Chairman of tlie Bench of Honorary 
Magistrates, though at the same time he 
pointed out that no Chairman appeared 
to have bean chosen. He accordingly 
set aside the conviction and sentence and 
remanded the case for re.trial by a 
Stipendiary Magistrate. Against that 
order the accused applied for and ob- 
tained this Rule. We must at once point 
out that the learned Judge was in error 
in supposing that the old R. 6 of the 
Rules framed by the Local Government 
under S. 16, Criminal P. C., was still in 
force in Mymensingh. The new R. 6, 
which provides that in case of a differ- 
ence of opinion between an even number 
of Magistrates the case shall be referred 
back to the District Magistrate or Sub- 
Divisional Officer, has been made appli. 
cable to the whole of the Presidency of 
Bengal, as now constituted, by Govern, 
meat Notification 95 j.A, dateil 30th 
January 1914. The Sub-Divisional Officer 
had therefore jurisdiction to deal with 
the case. The difficulty however does 
pot end there. It is not quite clear what 
is meant by the concluding words of 
R. 6: 

‘‘tbo case shall ba referred back to the Dinrict 

Magistrate or the Sub-Divisional officer, as the 
case may be. ” 

Does it mean that he is merely to 
hear arguments and record his opmion, 
as was done in this case, or is he to try 
the case again da novo ? Though the 

Tu, - to indicate 

that the case was to be sent back as an 
untried case, we do net think that this 
19 the only possible interpretation. In 
any case we see no reason why the 
provisions of S. 350. Criminal P. C. 
should not apply to this case. Here the 

accused did not demand a de novo trial 

before the Sub.Divisional Officer: nor 
does he now express any such desire 
un the contrary he begs that he may not 
he tried all over again, but that his 
appeal may be lieard on the merits. To 
this the complainant, whose pleader we 
permitted to address us on the point 
1. A I R 1914 Cal 56=21 I 0 1004.-’ 

1918 C/39 & 40 


has no objection. We accordingly made 
the Rule ahsolulc, set aside the order of 
tli 0 Second Adtlitional .Sossioua Judge 
and direct that tho appeal bo heard on 
its merits. The accused may remain on 
bail pending the homing of the appeal. 

V.B./r.k. liiile mide ahMiite. 


A. I. R. 1918 Calcutta 305 

CniTTY AND BRACMICROPT, JJ. 
Bimal Chandra Baiierjcc —I'oullonQY. 

V. 

Tez Chandra —Opposite Party. 

Criminal Revii. No. 290 of l‘>18, Deci¬ 
ded on 23rd Marcli 191S, against order of 
Dist. Magistrate. Alipere. 

Criminal P. C. (1898). Ss 181 (2) and 531 
Lriminal breach of trust by servant—Con¬ 
viction cannot be set aside on ground that 
trying Magistrate had no jurisdiction if there 
has been no failure of justice. 

potion 531 is imperative and the Court is re¬ 
quired to see in every case, in which it asked 
to set aside a conviction on the ground that the 
trying Magiatratc had no jiuisdictioa to try the 
case, whether there basin fict been a fail uVe of 
justice. Tho accused, a TahMldar, r.-alued a large 
sum 0 money from the tenants of his master at a 
place .][ and bimg boun'i to renaer accounts at a 
place ^ preseot^d there a faNo accoUQt vvith false 
0Dtr.es ID bis papers, sbowine that a much lesser 
sum than what he had realized m.is due from him- 
//eW: hat It was doubtlu! ^^hcth^r ttioCouri 
at_If would have jurisdiction to trv tho offence of 
criminal breach of trust against the accused, 

nf [i’30GUll 

Maumatha Nath Mukherjee^oi] Satin- 

draNath Mnkherjcc-^lor Petitioner 

Orr Atidyx Charan Bose and Amaren- 

dra Nath Bose —for tho Crown. 

_ Judgment.-In this case a rule was 
issued at the instance of tho petitioner 
Kimal Chandra Bmerjee cillingoa the 
District Magistrate to sliow cau?e why 
the conviction and sentence upon him 
Uhe petitioner! should not be set aside on 
fche ground that the Alipore Court had no 
jurisdictiOD to try the cise. The peti 
tioner was a Tahsildar in the employment 
oI Mr. Beyomkesh Chakerbertty with 
reference to Mr. Chakerbertty’s Jessore 
estates. The complaint against him was 

o eoA - misappropriated a sum of 
Ra. 600 which he had rec?ived by way of 
selami from tenants on three dates bet¬ 
ween January and March 1917 . The 
charges, which are in identical terms 
mutatis mutandis were that the peti' 
tioner at ‘ 

“ Gangralia Cutcher.v, Police Station M.igura 
District .fesnore b3iog a servant in tho emplov- 
menlofMr. B. Chakerbartty, in such capLty 
being entrusted wuh such and eucb a m 

mittod criminal breach of trust 
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Bhagwan Das v. 

the 5 :tid amount by criminally misapprcpthitiog 
the and tiicroly cc»imittcd au offence 

jiirn^hiiblo under S. l.P.O, 'Aitbiu my 

Thecasewas heiDg tried hy an Honorary 
Mi-’istratewith Firit Class j-.owers at AJi- 
I ore. Pioceedinsa had been commenced 
atjainst the petitioner before in tho Ali- 
poro Court on the same charge and he 
was discharged un<ler S. 203 on the ground 
that that Court ! ad no jurisdiction. The 
District Magistrate however on applica¬ 
tion l>y the complainant was of a different 
opinion and directed the present trial. 
Tlie charges may be objected to on the 
ground that they are not clear and pre¬ 
cise; for instance, if the entrustment and 
criminal misappropriation took place at 
Cangralia as alleged in the charge, it is 
difficult to see how they could fall within 
the cognizance of the Magistrate at Ali- 
poie unless some other words were added 
as to tho place of misappropriation. 
S. 181 (2), Criminal P. G., provides: 

"The offence of crimioal mi.'appropriatioD or 
of ctimiual breach of trust may be inquired into 
or tried by a Court within the local limits of 
>vhose jurisdiction any part of the property which 
is the subject of the offence was received or re¬ 
tained by the accused person or the offence was 
committed.” 

It has been argued here for the Crown 
that although the moneys were undoubt¬ 
edly received at Magura, still the accused 
was bound to account to the complainant 
at the Sudder CuLchery at Bbawanipore 
and that he was actually so called upon 
to account in the month of May 1917. In 
presenting his account at that time he is 
siid to have made certain entries in the 
rokar, and to have urged on the strength 
of those entries that only a small sum of 
4 annas 2 pies was due by him to the 
complainant. It may be doubtful whe¬ 
ther this would bring the case within the 
jurisdiction of the Alipore Court— whe¬ 
ther it could be said that the offence was 
committed within the limits of that 
Court's jurisdiction. It is not how. 
ever in our opinion, necessary to discuss 
that point, because it appears that the 
case may be decided on the provisions of 
S. 531, Criminal P. C. That section pro- 
provides: 

“ No ending, sentence or order of any criminal 
Court set aside merely on tbe ground that the 
inquiry, trial or other proceeding in tbe course 
of which it was arrived at or passed, took place 
in a wrong Sessions division, district, subdivi¬ 
sion or other local area, unless it appears that 
such error has in fact occasioned a failure of ius- 
tioo." * 
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That section is imperative and the 
Coiiit is required to see in every such 
case whether there has in fact, been a 
failure of justice. Now iu this case the 
accused undoubtedlydeojuired at tbe first 
opportunity to the jurisdiction of tbe 
Alipore Court. He again presented a peti¬ 
tion just before the trial before tbe 
Honorary Magistratecommenced, in which 
he stated that he would he seriously pre. 
judiced in bis defence if the trial went on 
at Alipore instead of at Magura and that 
it would be almost impossible for him to 
produce all the necessary papers and 
witnesses from Magura That was his ap¬ 
prehension when the case was about to 
commence. But we do not find in his 
petition here a single statement to show 
that those apprehensions have been rea¬ 
lized in any way whatever. So far as can 
he seen from tbe order sheet, he made no 
request to the trying Magistrate to sum- 
mon any witnesses on his behalf from 
Magura or elsewhere, or to give him faci¬ 
lities for producing papers or documents. 
He does not appear to have intimated 
that he wished to call evidence in hia de¬ 
fence. Id his petition before this Court 
he does not allege that he did anything 
of the kind, or that it was refused or 
that he was in any way prejudiced by the 
trial having taken place at Alipore. He 
merely stated that he desired relief from 
this Court on the ground that the Magia- 
trateof Alipore had no jurisdiction to 
take cognizance of the complaint. In these 
circumstances, we do not think that w© 
should interfere. It does not appear that 
the petitioner has been prejudiced in tbe 
slightest degree. The Rule is accordingly 
discharged. The petitioner mustsurrender 
to bis bail and serve out the remainder 
of bis sentence. 

v.B./r.k. Rule discharged. 

A. I, R. 1918 Calcutta 306 

Fletcher and Newbodld, JJ. 

Mahunta Bhagwan Das — Defendant 

Appellant. 

V. 

Surendra Narain Singh —Plaintiff”" 
Respondent. 

Appeal No. 1786 of 1916, Decided on 
18th July 1917, from appellate decree of 
Sub.Judge, Muisbidabad, D/- 30th May 
1916. 

(a) Specific Relief Act (1877). Si. 19 and 21 (b> 
—Conirdct to prepare and Hie «el of 
waiil baki cannot be apecifically enforced 
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non-performance cannot be 
awarded m absence of actual loss. 

A contract by a lessee foe tho preparation of a 

bak> and jama mufassil papers 
and filing them with the lessor at the close of 
every year cannot be specifically enforced by a 
Unit as such a contract falls under S 21 (b). 

In a suit for specific perforinauce of «u-h \ 
co^ract, the plaintiff cannot, ou his alternative 
prffyet for damages under S. 19, get a decree fo? 
daraagts, unless he gives evidence of the actual 
OSS Um ,or „on-pe„„,a.aoce ^‘“he 

7.: r [1^ 307 C 2] 

Qiiaeitf.—Whether a contract for pronaration 
of jama wasl baki runs with the land ^ a 

fat?ral contract, or meant to bo col- 

■ [PS07C1] 

Karunamoy Bose for Guuada Charan 

-Das—for Appel. 

Dwarkanath MtUcr-iov Respondeot. 
rletcher, J.—This is an appeal from 
a decision of the learned Subordinate 
Judge of Mursbidabad dated 30th Mav 
1916, reversing the decision ofthoilunsif 

of Rilbagh. The case is an interesting 
one. The question is: 

be had against 

the defendant of a covenant contained in the 
lease under which he^holds.” 

■‘T?l^n terms: 

Jd fJL °^asil baki 

yMr.’^’ pape rs at the close of every 

Neither the plaintiff nor tho defendant 

are the original lessor or the lessee. The 

and the liability is 

sought to be enforced against the defen- 

f tho privity of 

estate. The first question, therefore, that 
has been argued IS an important and in 

many cases, a difficult question. I think 

this cass it ie a diflicuU question, 
namely, as to whether this particular 
oovenant runs with the land. The ule in 

todere‘ihi?o.le“‘ir:S7^“"I 

point that arises is “can the CourtVant 
apecifio performance of a contract • 
-mature?’- The contract tha haf 
ordered to be specifically performed .W 
ggntract for the a sft ® f 

1. (1908) 1KB 029=77 L riuTMi;^ ^ 
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ST'l paper. 

That of course, ceonis to mo to ho , ,1"^, 

feliefAct. It IS a contract whid, from 
ts \6r\ nature is such that tho Court, 
canno enlo, c6S],ooilio i.ei'fornw.co. .-Uso, 

tb.nl. .t, comes w.tbin u,e other rvord, 

n the same subsection. 1 think no case 

either m tins country or iu Imdand 

o.derins si.ecihc iwiormanceofacontract 
'\hether the document to he prepared is 

a jama wasil haki and jama mofu s 

«asil baki and jama mufassil i.aper^ 
No authority has been shown tc us in 
^hich the Court has ever undertaken 

nature" " ‘contract of this 

The alternative case for rlama^es that 
IS made in this case seems to be one that' 

cannot be decided in this suit, ^^7^the^; 

^amages can be obtained on a confcrac o 

this nature under S Iff. Specific ReHe! 

Act, 13 no« a matter to be conaidered 

^^-hlance that 

del^'r^lroh^iLTorif" 

damages. The plaintiff, if be has“Vhat 

other r it in any 

othe proceeding which he may headvised 

to take, !□ tne present suit, it is admitted 
sult^Pd f" ’^r 7'':'®"®®‘>f"etuaIdamago 

suite.ed by the plaintiff. Jn that view 
wa must sot aside the decision of fh» 
iearcol Subordin.tc an,, rcsto c 

tlie decree of tho Mur.s.f, The resnon 
dent must pay to the .appellmt hi.s costs 

b“l2" 

Newbould, J.-i agree. 

' Decision set asirle. 


A. 1. R, 1918 Calcutta 307 

‘fANDERSON, C, J. AND .AIOOKERJEE .J 

ApSf.'"" 

Appea, No. 52 of 19IC, Decide on 
lOth^anta,. loiy, - 
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properly lo mortp'^gor except on ccrloln 
terms does net amoiinl to coercion. 

A e. v. bo t rcconvey Ibe mort- 

to tbe in rtija'^or CNCrpi on 
lonn>» raiinot-to be uulav.fully 
(]f>l iirinc or ihnMteiiins 1 r d tj^in pny property 
'.vithill tie meaning (*1 S. 10, Contract Art. 

[r30uC23 

(b) Praclice—Cosls^Discrelion — Appel¬ 
late (ourt ia averse to interfere—Solicitor 
aciir>g on his own behalf is entitled to same 
costs as if he had employed solicitor—Legal 
practitioner. 

The High Court is a^e^se to interfere with the 
discretion of a Judge on ibe fiuesticn cf costs, 
but the discretion must be exorcised judicially- 
The ordinary rule is that a party who succeeds 
upon n partienUr issue gets the costs of that 
icsiic, unless there is a Kood came for depriving 
him of the costs of that i-iiia and unless the 
issues in the ca^e are s^ closely connected that 
they cannot be separated one from the other. 

[V m C 2: P311 C 1] 

A solicitor, who is a party to a suit and acts 
cu hi** own behalf, is entitled to the same costs 
hs if ho had employtd a solicitor, except in 
respect of items which the fact of bis acting 
directly renders unnecessary- [V 311 C 2] 

huckiavd and for Appellants. 

Hyam and S. N. Ghose —for Respon. 
dents. 

Sanderson, C, J,—This was an action 
brought hy the plaintift's for an account 
in respect of certain building transac¬ 
tions which were undertaken by the 
defendants for the plaintiffs, Mr. Hyam 
and Mr. .Jones. Those building transac¬ 
tions were undertaken in pursuariceof an 
agreement dated 21st January 1909. It 
is not necessary for me for the purpose 
of this case to deal in any detail with the 
terms of that agreement. It is sufficient 
for me to state that the defendants, the 
Bengal Stone Co. Ltd., were to erect 
two sets of premises, one in Park Street, 
and the other in Bow Bazar Street, and 
that they were not to be liable to spend 
on all accounts more than a specified sum 
of money, and the method of payment 
was that 

“the owners (tbe plaintiffs in this case) should 
pay the Stone Company (the defendants) for all 
materials tbo actual cost price thereof plus all 
charges and expenses actually paid or incurred 
by the Stone Company in collecting and placing 
the same on site and also the actual cost of all 
labour employed by the contractors in or about 
the erection of the buildings and of completing 
and equipping the earns in terms of the ag;ee- 
roerit.” 

There were provisions for the remu¬ 
neration of their services in respect of 
supervision and other matters, and then 
the payment of a sum equal to ten per 
cent on the aggregate amount of all the 
items specified in the said clause of the 


agreement was provided for. The build, 
ings were completed although not within 
the specified time. There was also a 
provision in the agreement that a mort¬ 
gage should be given by the owners of 
cne of tlia premises to secure a sum of 
monev which was eventually agreed upon, 
Rs. 2,50,000. Now, this action was 
brought, as I have said, primarily for an 
account. When it came on for trial, 
there were really two main questions: 
first, the point raised by the defendants, 
tirat there bad been an account stated 
between the plaintiffs and the defen¬ 
dants, and that consequently the plain, 
tiffs were not entitled to an account; 
and, secondly, the point raised by the 
plaintiffs that a certain letter which was 
dated 22nd August 1911 was obtained 
from the plaintiffs by the cosreion of 
the defendants. That was a letter in 
these terms: 

“In consideration of the Bengal Stone Go., 
Ltd., this day reconveying and releasing the pre* 
miscs Nos. 294 and 295, Bow Bazar Street, mort* 
gaged by us to the Bengal Stone Co., Ltd., we 
hereby admit and acknowledge that the said 
reconveyance and release only relates to the said 
prcmircs Ncs. 2P4 and 295, Bew Bazar Street, 
and wo hereby undertake to pay the said Bengal 
Stone Co., Ltd., not later than Slst December 
1911, any sum which may hereafter be found to 
be due ifroir. us to the said Bengal Stone Oo., 
Ltd., under or in connexion with the agreement 
dated 21st January 1909 and made between the 
said Bengal Stone Oo , Ltd., of the one part and 
ourselves of the other part. We hereby also 
agree to forgo any and all claims that we may 
have bad or have against you in respect of delays 
in completion of the buildings at Park Street 
and Bow Bazar Street and will only make such 
corrections iu your bills and accounts as we may 
find to be erroneously or excessively charged. 
All other items of the contract agreement 
dated 21st January 1909 to bs considered as io 
force.” 

Now, those were the two main issues 
that were to be tried by the learned 
Judge, aod I must say I am distressed to 
think that this action took no less 
16 days in trial. In my view it should 
have been obvious, unless the learned 
Judge was satisfied that there had been 
an account stated between the parties, 
that there must be a reference for the 
purpose of an account to be taken bet¬ 
ween the parties, and how the case 
which (with the exception of one or two 
subsidiary matters the facts relating to 
which lay in a small compass) was limi¬ 
ted to these two questions: first, whether 
there had been an account stated; end 
secondly, whether the letter of 22Dd 
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August 1911 which had been olitainod by 
coercion could have taken IG days for trial, 
is certainly beyond my comprehension. 
Now, with regard to the first point, the 
learned Judge has found that there was 
not an account stated. We have heard 
the arguments on the one side as well as 
on the other, we have read the learned 
Judge’s judgment, and the facts to which 
he referred, and have heard the facts put 
forward by the learned counsel for the 
defendants and I think, even assuming 
the facts which he has stated, that there 
was not an account stated between the 
parties: and, for this reason we did not 
think it necessary for him to go through 
the evidence as he had offered to do. 
With regard to the other point, we agree 
with the learned Judge that the letter of 
22nd August 1911 was not obtained by 
coercion. The section upon which this 
matter depends is S. 15, Contract Act. 
In order to understand that section, it is 
neceesary to refer to Ss. 13 and H. S. 13 
says: 

Two or more persons are said to consent 
when they agree upon the same thing in the 
same sense." 

Section 14 says: 

Consent is said to be free when it is not 
caused by—(1) coercion, as defined in S, 15, or 

(2) undue influence, as defined in S. IG, or 

(3) fraud, as defined iu S. 17, or (4) misrepresent* 
ation, as defined in S. 18, or (5) mistake, subject 
to the provisions of Ss. 20, 21 and 22," 


The only subsection of S. 14, which 
can be said to apply to this case is 
subsection (l), namely, “Coercion, as 
defined in S. 15." S. 15 says: 

Coercion is the committing, or threatening, 
to commit, any act forbidden by the Penal Code, 
or the unlawful detainiog, or threatening to 
detain, any property, to the prejudice of any 
pereon whatever, with tho iDteotioD of causiog 
aoy peraoQ to enter into an agreement. 

It is ftdnoittsd that the present case 

does not come within the meaning of tho 

first part of that sectiou, namely “the 

committing, or threatening to commit, 

any act forbidden by the Indian Penal 
Code. 


Bub it is said that what happened in 

this case, to which I will refer more in 

detail, directly brings the matter within 
the words: 

“unlawfully detaining, or threatening to detain 
any property, to the prejudice ofloy person 
whatever, with the intention of caueing any 
person to cater lato an agreemeat.’* 

What happened in this case was this- 
shortly stated, Mr. Hyam and Mr. Jones 
bad mortgaged this property at Bow 


Ba/,ir Street to tho defendants for 
H^. 2,50,000. Mr. IIyam \v is anxions — 
Mr. .lonos was avvay anil Mr. IIyam was 
autin^ on hohalf of Mr. Jones—to soil the 
promises and apparoutly he got a piir- 
chaser, hut ho was not a very willing 
purchaser, and it was necessary for hi n 
to gob tho ejuity of rodomntiun uonvoyed 
to him by the mortgagees. Tlioro was 
a discussion first of all as to whctlier 
Mr. IIyam would give a promissory note 

I ought to liave said that tho defend- 
ants were alleging that tho total of iiieir 
bills would amount to aconsidorahlo sum, 
above Ks, 2.50,000. Ho was willing to 
give tho promissory note. Tlieo an arrange¬ 
ment was come to whereby Mr. IIyam 
agreed to pay over the balance of the 
purchase.tnoney, after deducting the 
amount which vvould be required for the 
first mortgage of the property, and also 
a Slim of Rs. 4,000 as brokerage. It 
would leave about Rs. 2,BO,000 and ha 
agreed to pay over that. Now, he alleges 
that thib discussion arnountel bo 

“» tbrealeiiiiig to detain anv pr;pcrtv to the 
prejudice of aiiv re>'s:)H with the intention of 
Ciusiag auy porsou t) eotor into au asreemcat/’ 

The property which Mr. IIyam, the 
learned counsel who argued the case on 
behalf of the respondents, relied upon 
was the equity of redemption; and, he 
said that the defendants threitenod to 
detain the equity of redemption and there 
was an unlawful detaining or threaten¬ 
ing to detain.” inasmuch as the defend¬ 
ants were refusing to convey the equity 
of redemption unless they were faid 
more than tho sum necured by the mort¬ 
gage. In my judg-nenb, tliat was not un¬ 
lawfully detaining or threatening to detain 
any property, within tho meaning of 
S. J5. 

With regard to tho law of duress in 
England, it is well known that that was 
limited, and no doubt for very good 
reasons limited, to the duress of person: 
and I may quote t!ie following passage 
which I find stated in a convenient form 
at p. 351 of the 3rd Edn. of Leake on 
Contract: 

“Duress may also cooMst of threats of persoual 
violeoca. But the fear must coocern the safety 
of the person of a man; anJ not his house or 
goode, because he may recover the same, or dam* 
ages to the value, without aoy corporal hurt. 
Again, if the fear do concern the per-son, yet it 
must Hot be a vain fear, but such as may befall 
a constant man. li'ear of imprisonment is 
Butficient, for the Jjiv has special legard to the 
safety and liberty of a man," 
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fthit ;i -luotatioo fronn Co. Lib. 
\i't>,T.re:itly, when tiie lo^islituro was 
otin?) let in,*^ this matter (or tho ()urpo 33 
«'!’ applying the law to lulia, they 
thought it right to extend it and not to 
limit I he law of cocroioa to a coercion of 
a man 5 fier.v)n Init expended it heyonl 
fhe l iv. (.f J.iigianJ bo unlawfuUydatain- 
ing or toreitouing todetainany i “opsrtv. 

I ash luvself, can it ever haveljeen in- 
fenilod to afiply it bo such a transaction 
as has occurrod intliis case? Can it be 
said that when a person who has refused 
to eonvey the eiuity of relamption ex¬ 
cept on csrt<ain terms his uoliwfully 
detaiuod or threitened bo detain any pro- 
])6ity within the nieining of S. lo, 
Contract Act. Having regird to the 
ordinary meaning of the Engiisii laog- 
umo, I have no iiositation in saying 
that tl)0 refusal to convey the equity 
of redemi-tion. 0 xce|)t on certain terms, 
did uot come within the ineining ofS. 15. 
I think that the loarnod Judge was right 
io saying that what took place in this 
case did not amount to coercion. There- 
(ore. 1 think that the plaintid’s’ cress- 

ohjecticn upon the question of coercion 
fails. 


Then Mr. llyam for the plaintiti 
raised two other points which I ma 
describe as loss important points. Th 
Grst one was that the leirneJ .Judge w.i 
wroug in fin ling Hut tlie defendants wei 
nob bound to chaigo the rates of labou 
which wove spocitied by the latter c 
2-tjd December 190d. I think that th 
leu no 1 Julgo was right. That let-toi 
^ 1 have said, was written oa 22n 
December 190S. and the contract wa 
not male until 2lab January 1909. 
have read the clause which relates t 
the rate of labour I read it again t 
make my msaning clear. 

Tbo owDers should pay also the actual coi 
of all labour emolyed by the contractors in < 
about the erecti n of the buildiugs and of con 
pletiug and equipping the same in terra? of th 
agreement.” 

In my judgment that is a clause wit 
governs this matter, inasmuch as i 
was made subsequently to 22Qd Deoem 
her 1908; I do not think it is possible fo 
us to say that it was irapliel that th 
rates of labour specified in the letter o 

22nd Decembsf wore bo be incorporated‘ii 

the contract. If it bid bean so intended 
one would have expected the contract t. 
contain some such words as these 
"that the ownars should pay also the actua 


C)5t of all labour, having regard to the rates of 
lioour which had boon .?gr«d upon between the 
partijs on -2-2nd Lacembor I90S.” 

The other point was that the learned 
Judge misunderstood the evidence with 
regard to the steam-plant. What he says 
is this : 

“In rc-spcct of the steam-pUnts I accept the 
version put, forward by the defendant Company 
and I hold that they ate entitled to charge the 
plaintiffs Rs. 150 per plant per month for the 
actiul period during which the steam-plants 
were working on the sites ” 

We have been referred to the evidence. 
In my judgment there was sufficient evi¬ 
dence on which the learned Judge could 
arrive at that conclusion, and J see no 
reason for interfering with his decision 
upon a question of fact in that respect. 
That disposes of the main points that 
were raised in this appeal. As I have 
already said, it must have been obvious 
from tlie beginning of the case, as it was 
obvious from the beginning of the appeal, 
that the matter must ultimately go to 
reference : and the result is that the 
matter must now go to the Official 
Referee, unless the parties agree upon 
some other person who can take an ac¬ 
count quicker and more expeditiously : 
and, after considering the arguments on 
both sides, I think that the learned Judge 
was right in the form of the order by 
which he directed it. It has been read 
by Mr. Buckland at my request, and I do 
nob propose to read it agaip. I do not 
think that the form of the order as to 
the account ought to be interfered with 
at all. Then comes the questionof costs. 
The learned Judge made an order as to 
the costs in these terms : 

It is further ordered and decreed the defen¬ 
dant Company do pay to theplaintiffe their costs 
of this suit up to and including this decree to 
be taxed by the Taxing Officer of this Court under 
tho heading ‘Class 2 ordinary causes’.” 

In my judgment that was not a correct 
direction as regards the costs. There 
was a clear and distinct issue raised by 
tho plaintiffs that the letter of 22Dd 
December 1911 had been obtained by the 
coercion of the defendants. The learned 
Judge has not given any direction as to 
the costs of that issue: and, although the 
plaintiffs failed upon that issue, he has 
given the plaintiffs the costa ol the 
whole trial of the action. Now, it 
quite true that this Court is most averse^ 
to interfere with the discretion of s 
learned Judge upon the question of costs j 
But the discretion of the learned Judge 
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upon the question of costs has to he 
oxeroisel judicially, and the ordinary 
rule is that a party who succeeds upon 
a particular issue gets the costs of that 
issue, unless there is a good cause for 
depriving him of the costs of that issue 
and unless the issues in the case are 
jso closely connected that they cannot 
ibe separated one from the other. That 
is not the case here: it was a quite 
clear and distinct issue'in this case, quite 
apart from the rest of the case. I have 
ashed mvself what good cause there was 
for depriving the defendants of the costs 
of that issue. I 6od none. Therefore I 
think the learned Judge was not right in 
the exercise of his discretion in depriv¬ 
ing the defendants of the costs of that 
issue without :a good cause. In my 
judgment, the defendants out to have the 
costs of the issue relating to the question 
whether the letter of 22Qd August 1911 
was obtained by coercion. But it would 
be difficult in view of the protracted na¬ 
ture of the trial, as pointed out by Mr. 
Hyam, the learned counsel for the plain¬ 
tiffs, for the Taxing Officer at this stage, 
without going into the matter at length 
and putting the parties to a considerable 
expense, to come to a satisfacto'y conclu¬ 
sion as to what costs should be allocated 
to the issue of coercion, and I think we 
shall be doing substantial justice if we 
direct that one-third of the costs of this 
suit ought to be allocated to the issue of 
coercion and two-thirds of thecosts ought 
to bs allocated to the other i sues. 

Therefore as regards the costs of the 
suit, I think the plaintiff ought to have 
two-thirds of the costs of the suit and 
the defendants ought to have one-third; 
and. the costa ought to be taxed uponthat 
basis, for the reason that the defendants 
have succeeded on the issue of coercion 
and the plaintiffs have succeeded upon 
the issue whether there was an account 
stated. As regards the costs of this ap- 
peal, I think that each party ought to 
bear bis own costs, for the reason that 
the plaintiffs have failed in part and the 
defendants have also failed in part and 
both the defendants and the plaintiffs have 
succeeded to some extent. Aa regards 
thecosts of the reference those costs will 
be in the discretion of the Official Referee 
or the person who takes the reference. 
As regards the last point taken by Mr. 
Buokland on behalf of the defendants, 
mainly that there ought to be a special 


direction as regards the costs of Mr. 
Joues, the point is this: It appears that 
Mr. Jones is a solicitor, anl that atone 
time he was in partnership with Mr. 
Mitter, carrying on business under the 
name of Jooes Co.; Mr. Mitter died 
early in these proceedings, it is said before 
thoaflilavit of docutnents was pub in. 
Therefore substantially we may say that 
Mr. Jones was acting as solicitor in this 
case on behalf of the plaintiffs. The ques¬ 
tion is whether we ought to give a direc¬ 
tion to the Taxing Oificcr to tax thecosts 
upon the principle of the rule which is 
laid down in the case of London Scottish 
Benefit Society \. Chorley (l). That 
was an action brought against the soli¬ 
citors for inooey not accounted for. The 
learned Judge, Sir William Brett, Master 
of the Rolls, said this: 

“Jt is true however to say that the costs of a 
solicitor appearing in person must be Uxfd differ¬ 
ently from those of aa ordioarv litigant appear¬ 
ing by a solicitor. The unsuccesstul adversary of a 
solicitor appearing in person cannot be charged 
for what does not exi.st; be cannot be charged for 
the solicitor onsnltiiig himself or instructing 
himself or attending upon himself. The true 
rule seems to be that when a solicitor brings or 
defends an action in person, he is entitled to the 
same costs 13 an ordinary litigint appearing in 
person, subject to this restriction: tbit no costs 
which are really unnecessary can be recovered. 
Of this kind are the costs of instructions and at¬ 
tendances.'’ 

The report says '“an ordinary litigaut 
appearing in person,” which is a mistake 
as appears from the title of ‘'errata” and 
shoul-l road by an ordinary litigant ap¬ 
pearing by a solicitor.” The rule laid 
down by this case and affirmed in TolpiUt 
v. Mole (2) is that the solicitor is entitled 
to the same costs as if he hal employed 
a solicitor, except in respect of items 
which the fact of Ills acting directly^ 
rendered unnecessary. Wepropose togive 
a direction to the Taxing Officer -that ho 
should tax the costs of Mr. Jones upon 
the principle laid down iu that ease. We 
think that the costs of the paper-book in 
the appeal should be equally divided bet¬ 
ween the parties in this case. 

Mookerjee, J.— I agree. 

V.b/h.k, Decree varied. 

1. B L)H7:i=53XT(^ir6M. 

2. (1911) I K B. tj36=8C L J K B 686. 
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Ft.i iriin: and Ciiaitkrjha. JJ. 

C7nc“^h CLi}j‘J:-a Dntla uni anclha — 
I'l.urjtilis—Ai'pfJliiuts. 


V. 

Joij Nalh Dn^ acd “thers —Defendants 

—hesponderUs. 


A[)peal No. 1519 of 1915, Decided on 
2itti August 1917, from appellate decree 
of Add!. Diet, Judge, Mymensingb, D/- 
29th March 1915. 


Landlord and Tenant—Occupancy holding 
• Portion cannot be devised by will. 

A fonion of a ncn-transferable occupancy 
hcldinB, apart from custom or local u?a?e, can* 
net be devised hv svill: .1 I B 1015 Cal ^‘2, Diss. 
and.l/ moiS Cfl/4:!. Foil. [[' .^12Cl; I* ?14 C 1] 
Ptr thaitciji’n, ,1. Ti.e validity of a tran.-fer of 
Iho whole 01 part of an occupmev bolding n)ade 
voluntarily appear--, to dcpriid upon tbc priot-iplo 
of rstc pcej. and ll.at r f a tr.iiufer made iuvoluD* 
tari]\ up 0 tlic piiDciplo of acqllie^ct•uc'e and 
waiver. Xo ^UL•il priuciph.s arc a'’plieahle to the 
case of a Uitaim niary dis; csitiou. [P S13 C 2J 

Brojnlai CJiuhcyluTlij for Govtnda. 
Chander Dc lioij tind. Jatindra 2dohan 
Ohowdhurxi — iQt Appellants, 
J^geshChunder Roij —for Re^pondants. 
Fletcher, J. The only ()uestion aris 
ing for decision in this case is whether a 
portion of a non-transferablo occupancy 
holding can be devised by wi.l The facts 
are extremely simple. The holding in 
question belonged to three brothers. Ram 
Jiban Das. Jugal Kishore Das and Lob 
Narain Das. Lob Naraiti died on 23rd 
Baisalth 1314. having by his will dated 
30th Baisak 1298 (which was duly admit* 
ted to probate), bequeathed his ehaie to 

his widow, Jagat Tara. The widow sub¬ 


sequently made a gift of the property 
sued for to the plaintiff. The defendants 
claim through the other brothers. So the 
claimants to the property are on the one 
hand a person claiming through the Will 
of Lob Narain and on the other hand per 
sens claiming through his heirs. Now it 
was decided in this Court in the case of 
Mmw //a Batan Sarkar v. Tarini Naih 
■Dey ( 1 ) that a non transferable occupancy 
molding is not capable of being devised 
by will. This case was followed in the 
case of Ktinja Lai Boy v. Umesh Chan- 
dra Rcy (2). These cases are clearly 
binding on us and govern this case, cn. 
less a different role applies with refer¬ 
ence to a portion of anon-transferable oc¬ 
cupancy holding. 

_ Reli ance in the present case Ins been 

1. A I H 1915 Cal 48=42 Cil 264=27 i C 235 

2. A I R 1915 Cal 320=27 I C 352 


placed by the appellant on the decision 
of a Full Bench of this Court. But as 
Alookerjee. J , points out, the validity as 
against the raiyab of transfers by him of 
his holding for value depends on the doc. 
trine of estoppel and in cases of involun¬ 
tary transfer by sale in execution where 
the raiyat does not apply to have the 
sale set aside on the doctrine of acquie- 
scence or waiver. It is suggested that 
the decision of the Full Bench above re- 
ferred to has moditied considerably the 
remarks of the learned Judge, but I am 
unable to agree to this view. The learn¬ 
ed Judges in Amulya, Ratan Sarkar v. 
Barini Nalh Dey (l) lay down dehnitely 
that a raiyat has no right of testation 
with regard to a non-transferable occu¬ 
pancy holding and the principles enun¬ 
ciated by the learned Judges apply equal¬ 
ly to tlie whole or a portion of occupancy 
holding. The principles laid down by 
the Full Bench on which transfers inter 
vivos for value of a holding are support¬ 
ed do not apply to the case of a bequest 
by will. The present case does not in any 
wav involve the consideration of the 
rights of the landlord. The only qoes-' 
tioD is one of competition between a per¬ 
son claiming under a will of an occupancy 
raiyat and a person claiming under his 
heir. 

I am of opinion that the present case is 
governed by the principles laid down in 
Amulya Ratan Sarkar v. Tarini Nath 
T)ey (l). That being so, in nay opinioD» 
the present appeal fails. 

It is conceded that the plaintiff-app®!* 
lant is entitled to a declaration that he 
is entitled to the share in the khanabati 
which belonged to Lob Narain and was 
transferred to the plaintiff by the deed of 
gift executed by Lob Norain’s widow but 
that his claim for possession of the 
khanabari lands should be disallowed. It 
is also agreed that the mesne profits, in¬ 
stead of being ascertained in the execu¬ 
tion proceedings as directed by the lower 
appellate Court, should be ascertained io 
this suit. Subject to these slight varia¬ 
tions the decree appealed from is con¬ 
firmed and the present appeal stands 
dismissed with costs. 

Chatlerjea, J.— The question involv¬ 
ed in this appeal relates to the validity 
of testamentary disposition of a part of 
an occupancy bolding, not transferable 
by custom* It appears that a certain 
occupancy holding belonged to three bro- 
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therg one of whom LobNaraiu bv his will 
bequeathed his share in the holding to 
his wife Jugab Tara absolutely, and the 
latter made a gift of fche sliaro of the jo(o 
to her brother’s son the plaintilV. The 
defendants, the song of the other two 
brotiierg of LobNarain (who arethe heirs 
of the latter on the death of Jagat-Tara), 
dispossessed the plaintiff and hence the 
suit. The only reference in the Bengal 
Tenancy Act to the testamentary power 
of an occupancy raiyat over his holding 
IS contained in S, 178. Sub-S. 3, Cl. (cl), 
of that section provides that nothing in 
any contract between a landlord and a 
tenant, after the passing of the Act, shall 
take away the right of a raiyat to trans¬ 
fer or bequeath his holding in accordance 
With local usage. It is nob suggested io 
the present case that there is any local 
usage under which a raiyat can bequeath 
his holding.^ S. 26 of the Act deals with 
the devolution of occupancy rights on the 
death of a raiyat dying "intestate” in 
respect of an occupancy holding, but no 
implication arises from the section in 
favour of testamentary disposition gene¬ 
rally, because a raiyat has the power to 
bequeath his holding in accordance with 
local usage. In two recent cases in this 
Court, it has been held that a raiyat is 
not competent to make a testamentary 
disposition of a non-transferable occu- 
pancy holding: see AmulyaRatanSarkar 
v.Tar^nlNalhDty{\)^v^A Kunja Lai 
Hoy v. Umesk Chandra Hoy (2). In these 
cases the entire holding appears to have 
been devised. 

In the first case it was pointed out that 
in the case of a transfer inter vivos for 
value, there is an estoppel in favour of 
the transferee as against the transferor or 
persons claiming under the latter and 
that even assuming for the sake of argu¬ 
ment that the same principle applies to 
the case of a gift, the principle can have 
no operation in the case of a testamentary 
devise and the contrary view taken in 
the case of Hart Das v. Udoy Chandra 
Id;, by Doss, .T., wag dissented from. As 
observed in Amulya JRatans case (1) it 
18 open to the testator to change his 
mind up to the last moment of his life 
and revoke his will, and the right of the 
heir to the holding under the law comes 
into operation immediately on the death 
of the testator. That being so, the 
grounds upon which a testameutarv dis- 
8. (1908J12 0 wlTiose. 


position of an entire holding is invalid 
would apply equally to ^ucli a disposi¬ 
tion of a part of the ludding. It is con- 
tended, however, on behalf of the ;i[i|el- 
lant that the case of Amuiya Hatnn Surlcar 
v. Taiini Nolh Dey (1) was decided he- 
fore the i'ull Bench decision in Diiya. 
moyi v. Anaiida Mohan Hoy Cliowdliuri 
(4). and that tho Full Bench has held 
that the occupancy raiyat has a firoperty 
in his holding which can lie transferred. 
Ooeof the questions (in the third case) 
referred to the Full Bench no doubt was 
whether a right of occupancy which is 
not transferable by custom or local usage 
is a right which can hetransferred at all, 
and tlia answer was in tlio aUirmativo. 

But the Full Bench did not fay down 
that an occupancy raiyat has an absolute 
power of disposal over his holding, ff it 
ware intended bo hold that he had such a 
right, it would have been wholly unneces¬ 
sary to consider or lay down In what 
cases a transfer is operative against tho 
raiyat. The answer must be read with 
the question referred, viz,, whether it 
can be transferred at all, and subject to 
what was said in the earlier part of the 
judgment where tho Full Idench laid 
down that In certain cases a transfer by 
an occupancy raiyat of his holding is 0 |) 0 . 
rative against him. A transfer for value 
of the whole or a part of an occuirancy 
holding apart from custom or local usage 
is, according to the Full Bench, operative 
against the raiyat (a) where it is made 
valuntarily, (b) where it is madeinvolun- 
tarily .^.ud the rai\at with knowledge 
fails or omits to have the sale set aside, 
and the transfer of the whole or part is 
operative agaiust all persons (other llian 
the landlord) whereit isoperative against 
the raiyat. The Full Bench did not deal 
with the power of an occupancy raiyat 
to bequeath his holding nor lay down any 
principle contrary to that upon which 
the case of Amulya Hatan Sarkar v. 
Tarini Nath Dey (l) proceeded. The 
validity of a transfer of the whole or part 
of an occupancy holding madevoluntarily 
appears to depend upon the principle of 
estoppel, and that of a transfer made in- 
voluntarily upon the principle of acquies 
cence and waiver. No such principles are 
applicable to the case of a testamentary 
disposition. That being so, the grounds 
upon which a testamentary disposition of 
an entire holding is invalid, would apply 

4, A I B 1915 Cal 212=s27 I (j 61=4aJ I72C2. 
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e iiully fo <?uch a -li^position of a part of 
I'.iJ liii-,. It i< tru9 the Full Beach 
hi 1 io.vij tliat in ttin case of a transfer 
(-! ;i pirt of a hollin^, the lin'llord is not 
orJinaril/onlitlcHo re-enter. But the 
c3n-i lerations ni>on which the right of 
t!ie I'.'j.ll M-1 . 1 = against a transferee of a 
part uf :i II iMiug have to be 'iotenninofl 
liav,' no I'jaiiug upon the question of the 


vaiioicv of a bequest of a part of the 
hol'liiig as between the devisee and the 
hoir-aL law. I am accordingly of opinion 
that a portion of an occupancy holding, 
apart from custom or local usage, cinnot 
be devised by will, and the appeal must, 
therefore, he dismissed with costs subject 
to the slight variation agreed to between 
the [)artio3 as mentioned in the judgment 

of my learned brother, Fletcher. J. 

* 
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Te :non and Shamsud Huda, JJ. 
Ashraf .1//—Accused—Appellant. 


V. 

Empero )—Opposite Party. 

Criminal Appeal No 267 of 1917, De- 
cideil on oth .July 1917,against an order of 

Sess, Judge., Chittagong, D'.2Gtb Febru- 
ary 1917. 

fa) Evidence Act {1872), S. 114-Prima 
tacie case made out against accused—Accu¬ 
sed withholding evidence in disproof-in¬ 
ference unfavourable to accused may be 
drawn. 


Per Fciiion, •/.—Whor^ afteta prima facie case 
ot cifcuni'i.nices, inaldnq out or tsudiug to sup- 

agiinjt ibe accused, baviog b^en 
cstAblisbeJ, the acciiseJ withholds evidence in 
disproof or explanation avaiUble to him and not 
accessible to the prosecution, inference unfavour¬ 
able to the accused may legitimately be drawn. 

rmr • • .-r . , ^ [P315C2] 

Jb) Lrimtnal Trial—Duly of Prosecution. 

The prosecution :s not required to produce and 
examine a witness whom the Crown regards and 
has resonable grounds for regarding as an acorn- 

. . IP 315 C 11 

(cj Criminal Trial — Proof — Standard of 
proof does not vary with enormity of crime. 

Iq criminal c&S6s ths stdod^rd of (^roof does 
not vary s\itU the magnitude or enormity of the 

[P 310 0 1] 

(d) Criminal P. C. (1898), S. 297-Mi8- 
direction — Murder committed in boat— 
Failure to bring to notice of jury indications 
appearing in prosecution evidence of ac* 
cuied having left boat some time before oc- 
currence amounts to misdirection. 

Where iu a trial by a Jury oo a charge of mur¬ 
der committed in a boat, it appeared from the 
pro-ccution evidence that the accused had left the 
boat sometime before the alleged lime of the 
murder, but the Judge did not bring that portion 
of the evidence specifically to the notice of the 
Jurv: 


Hehl: that the omission of the Judge amounted 
to misdirection. [p 3^5 q j] 

(e) Criminal P. C (1838). S. 297—Omis¬ 
sion to draw attention of Jury that eye¬ 
witness is not examined by prosecution 
amounts to misdirection, 

Per .'ihamoil Htitla, J ,—The Judge should draw 
theatteutiou of the Jurv t^the fact that an eye >it- 
ne-s to the occurrence has not been examined by 
the prosecutioQ and whether there was sufficient 
justificilioo for the noo-examination of that 
witness. The orai«sion of the Judge to do so 
amounts to a mis iirpctioo. [P 317 01 2] 

<f) Criminal P C. (1898), S. 297—Whole 
evidence circumstantial — Direction not to 
acquit accused because in their opinion he 
may possibly not be guilty is misdirection. 

Jt is also a misdirection on the part of the 
Judg.:, in a case where the whole of tho evidence 
is circumstanti.il. to direct, the Jury that they 
must not acquit the accused simply because in 
their opinion he may possibly not be guilty, but 
that they should do eo if they think the prosecu¬ 
tion exidenco is for good reasons not satisfactory. 

CP 317 C 1,2] 

(g) Criminal Trial—Jury—Case resting en¬ 
tirely On circumstantial evidence—Jury mutt 
be satisfied that facts are inconsistent with 
any other conclusion than that person is 
guilty. 

Where a case rests entirely on circumstantial 
evidence, before the Jury can find the prisoner 
iruilty, they have to be satisfied not only that 
tbos' circumstances are consistent with his hav¬ 
ing committed the act but that t*ie facts are 
such as to be inconsistent with any other 
rational conclusion than that the prisoner is the 
guilty person. [P 318 Cl] 

(hi Evidence Act (1872), S. 106—Trial for 
murder — Presumption under S. 106 is ex¬ 
tremely weak in comparison with dominant 
presumption of innocence. 

Where iu a crimiual case there is a conflict 
b;tween the presumption of innoconte' and any 
other presumption, the presumption of innocence 
prevails. The strength of this presumplion 
varies according to the seriousness of the charge 
upon which an accused person b put on bis 
trial. [P317C2J 

Whatever force a presumption arisins under 
S. 106 may have in civil or less serious criminal 
cases, ia a trial for murder it 13 extremely weak 
in comparison with the dominant presumption 
of innocence. [P3lSC2j 

Jacob, Khitish Chandra Sen aod Pro- 
bhat Chandra Dult — ior Appellant. 
CarneU —for tbe Crown. 

Teunon, J.— In this case the appel¬ 
lant before us has been convicted under 
S 302,1. P. C. and sentenced to transpor¬ 
tation for life. The trial was by Jury 
and in finding the appellant guiltyi tb® 
learned Judge has agreed with the majo¬ 
rity in their verdict. We have anxiously 
considered this case and havecome to bb® 
conclusion that there are defects in the 
trial which render it necessary to set 
aside the conviction and sentence and 
direct a re-trial. In the first place there 
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js evidence that at the place spoken of as 
Bhftramba the appellant loft the boat now 
in question with the clerk .losendra at 
about 6 to7 p. m.and followed the laitor 
up to Munsihat, a distance of some 1 ^ to 
- miles from the ghat. It is not cfear 
jfrom the record of the heads of charge 
that this portion of the evidence was 
brought specially to the notice of the 
dury. At the same time it would seem 
to be clear that the appellant could be 
convicted only if the Jury were satisfied 
that the appellant returned to the boat, an 1 
returned in time to take part in causing the 
disappearance of the peon whose death 
IS in question. The second contention 
urged on belnlf of theappellant was based 
on the noD-examination of the second 
boatman Abdul Majid. On the case for 
the prosecution ths Crown regarded and 

'aui grounds for regarding 

|.Yaul Majid as an accomplice. I am un. 
lable to read the case of Dhunno Kazi, In 
fhe mciUer of the petition o/(l) as an 
authority for the proposition that the 
prosecution is required to produce and exa- 

imme such a witness. Bub as this person 
has been examined as an approver on the 
former trial of ths accused Raham Ali, it 
would doubtless have bean more satis, 
factory if the prosecution had at least 
secured his aUendance. and failing in this 
had given detailed evidence of the elTorbs 
made in that direction. 

A third mattertouchecl on in course of 
argument was the question of the coat 
eaid to have been found in the Manjhi 
Kaham All s possession. On this point. 

1 find no tmsdireebioo. In my judgment 

evidence of Raham Ali’s conduct in re. 

gard to the coat is nob admissible against 
the appellant but the evidence going to 
show that this coat was found in Raham 

All 8 possession and identifying the coat 
as belonging to the deceased is in mv view 
admissible as corroborating the other 

boat identity of the 

With regard to the further observations 

which I have had the advantage of perns, 
ing, I may remark in the first place that 
It baa not been suggested and indeed can- 

InLw learned 

Judge failed sufficiently to impress upon 

the Jury that a person placed on his trial 

f^oritninal offoDce must he presumed 

(1832) 8 Cal 121=10 C L R in. 
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to bo innocent until tbo contrarv has been 
estabhsliod bo the satisfaction of the Jury. 

iini.uh, it has not been hero said or 
suggestel that a prima facie ease of cir 
cunistances making out or tending bo s-ip. 
por. the charge against the accused hay. 
ing lacn esbablishe.l, the accused has 
lyithhebl evidence in <)isproof or explaua 

tioii available to him and not accessible 

to the prosecution, in such a case in- 
orences unfavourable to Llio accused mav 
iegitimately be drawn but so far as ap' 
pears It was not urged on bubalf of the 
Oiown that the proient is a cise of tlmt 
nature and there is no such suggestion 
in the charge, On the contrary tlie learned 
Judge clearly instructed the Jury that it 

was not incumbent upon the accused to 

adduce evidence. On the other hand, 
under the provisions of S. 342. Criminal 
1.0., It IS open to the Court and the 
Jury to draw such inferences astheymay 
think jnsfc from the answers made bv the 
accused to the necessary questions put to 
him by the Court. The Jury were suffici¬ 
ently instructed that they were the sole 
judges of fact, and, therefore, of the value 
of the evidence given. It was certainly 
open to them to draw inferences un¬ 
favourable to the accused from his false 

flenia of his presence on the boat (if 
they believed the denial to be false) and 
irom his failure in ihai view to ol'i'er any 
explanation of the deceased’s disappear, 
anco. If in the opinion of the learned 
Judge (an opinion wbieh. as had been 

clearly cxplainel, Jury were at liberty 

JO di.sregard) this false denial and this 
failure to explain were strong points 

against the accused, it was no misdirec- 

tion in him to say so. 

In short the question in the present 
case was not one of adnucing or of with- 
holding evideoce but one of the infer- 
eoces to be drawn from conduct of which 
the omission and the denial a’aove re- 
lerred to arc but items. That there was no 
Irect evidence, that the evidence was pure¬ 
ly circumstantial and that such evidence to 
the minds of reasonable and pru loot men 
must satisfy certain conditions were all 
clearly explained to the Jury, and to sav 
that these directions were all neutralised 

by the concluding sentence of the beads 

of charge as recorded is in my judgment 
to detach that sentence from its context 
and to misapprehend its meaning. No 
doubt the sentence might have been more 
happily worded, bub it follows immedi- 
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fitely nj'on the cii?toiiiary warning that 
Hio J:;ry ninst give to the accused the 
hcM'‘lifc of (louht iui'l as \ read it embodies 
coii^stdv tlio dulgj’s furtlur explanation 
tint such flouht inusl be a i'easonal)lo and 
not a fanciful anti fantastic doubt, and 
his further warning thatthey should ac- 
ijiiit if they, as reasonable and prudent 
men for good reasons, thought that the 
prosecution evidence was “nob satisfac- 
fcory >i e , (as is apparent from thepre- 
ce.ling sentences) did not satisfy them 

that guilt bad been brought home to the 
accused. 

I am also unable to hold that there has 
been any misdirection in the charge re¬ 
garding blia crime committed. There ap¬ 
pears to he no evidence or suggestion that 
the deceased was an unliealthy man suller- 
ing from enlargerl splo.n or any other 
form of disease and if from the evidence 
as a whole, e g., from the presence of the 
mill-stone tied round the neck of the 
decoised an 1 the other circumstance, the 
dury were satisfied that the death 
was due to violence (neither accidental 
nor self-inflicted), it was also open to 
thorn to conclude that the crime commit- 
ted was murder. With such hypothesis 
as arose on the evidence the learned 
Judge has. in ray opinion, suificiontly dealt 
jEastly, I must emphatically dissent from 
the pioposition that incriminai cases the 
standard of proof varies with the raagni- 
tude or enormity of the crime. No doubt 
lu the charges of certain learned Judges 
observations to that effect may be found, 
but such observations cannot be regarded 
as e.mboJjing the true or accepted view of 
the law. For the differing reasons given 
in our respective judgmsuts, we agree in 
setting aside the conviction of and 
sentence imposed upon the appellant and 
diroot th^t he he re fcried. 

Shamsul Huda, J.— The appellant 
Ashraf Ali was tried by the Sessions 
Judge of Chittagong with the aid of a 
Jury and^the learned Judge agreeing with 
3 out of 5 jurors convicted him of the 
offence charged, viz., that he on or about 
10th January 1916 on the Karnafuli 
rivar or at a p!ac3 nsir about it com- 
mibted murder by causing the death of 
one Saroda Charan Dey. a peon of the 
ouperintendent s Office at Rangamati, and 
thereby committed on offence punishable 
nnder S 302, I. P. C. .\shrat Ali as a 
result of the conviction was sentenced to 
transportation for life. The points 


argued on either side involve a considera¬ 
tion cf the facts, which are shortly these. 
The Assistant Superintendent of Chitta- 
gong Hill Tracts was travelling by road 
from Chandraghona to Bunderban. His 
clerk Jogendra Mohan Biswas had to 
follow him with furniture, papers etc., 
accompanied by the peon Saroda Charan 
Bay, Saroda impressed two boats out of 
which Jogendra selected one. The pre¬ 
sent accused and Abdul Majid were the 
mallas and Raham Ali was the manjhi 
of that boat. At about midday Jogendra 
and Saroda started from Chandraghona 
on the boat. On reaching Berbambba 
Jogendra left the boat to spend the night 
at his house, which was at a short dis- 
lance from that place. He left instruc¬ 
tions with the boatmen and Saroda to 
take the boat next morning to a bridge of 
the Boalkhali khal where ho said he would 
rejoin them. Next morning Jogendra 
went to the appointed place, but did not 
find the boat though he waited long for it, 
nor did Saroda appear. On 14th January 
he gave information to the Police. 

The next day, i. e., on 15th January 
the dead body of Saroda was found with 
a grindiug stone tied round the neck at a 
place near the mouth of the Boalkhali 
khal, and was subsequently recognized as 
that of Sarola. The post mortem took 
place on 18ih January but the body was 
then too decomposed to allow auy opi¬ 
nion to be expressed as to the cause of 
death. Saroda is said to have written on 

a slip of paper the namesandaddresses of 

the 3 boatmen and to have kept it in » 
box which was in the boat. This box 
was caught in a a fishing trap sometim© 
on the morning of 11th January, but no 
information was received in the thana 
about the finding of the box till I'^th 
January, Tbe slip containing the names 
and addresses of the boatmen was found in 
the box and with the clue furnished by it 
the Police went to Gurdawara and 
searched for the accused but could net 
find them. On 28tb January the boat was 
found sunk in the river close to the house 
of Raham Ali with its number obliterated. 
Warrants were issued against Raham Alii 
Abdul Majid and Ashraf Ali on 7th Fe¬ 
bruary 1916; the first two surrendered 
on 21st February 1916 and were placed 
00 their trial and one of the boatmen 
Abdul Majid was tendered a pardon by 
the committing Magistrate on 23rd May 
1916 and was examined as a witness 
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under S. 337. Criminal P. C. llltimatoly 
Raham Ali was oonvioted. Tl\6 present 
appellant. Ashraf Ali. was arresfcel sub. 
eequently and placed on his trial on a 
charge of murder. In his statement he. 
fore the learned Sessions Judge he stated 
that he was innocent, that he knew noth, 
ing abou^ the case an! that he did not go 
to Chandraghona in Rahara Ali’s boat. 
He examined no witnesses in support of 

his defence. 

In appeal it has been contended by Mr 
Jacob on behalf of the appellant that the 
leurned Judge misdirected the Jury on 
several important points. The evidence 
shows that when Jogendraleft the boat to 
visit his houseat Sarwatoli. Ashraf Ali had 
accompanied him for some distance up to 

Munshi sHat. Jogendra however told him 

not to come as he could go alone, but Ashraf 
Ah went upto Munshi’s Hat as it was a 
Hat day. It is argued that there is no 
evidence that the appellant ever returned 
to the boat from Munshi’s Hat and that 
this was an important point in his favour 
to which the learned Judge failed to draw 
the attention of the jury. In reply the 
earned counsel, appearing for the Crown 
has referred to the evidence of two 
prosecution witnesses, Mukhlesur Raha- 
man and Abdul Kzh (Nos. 15 and lb), to 
the effect that Ashraf Ali had lafbGurda- 
wara on a Sunday in Pous and had re- 
turned on the Tuesday following with 
the boat and the other two boatmen. A 
reference to tlie heads of charge shows 
that the learned Judge placed this evi- 
dence before the jury and made a pointed 
reference bo it. I do nob therefore think 
that there is much force in'this objection. 

The next objection to the charge by 
the learned counsel for the appellant re. 
labes to the absence of Abdul Majid from 
the witness box. It is contended on the 
authority of Dhunno Kazi, In the mat¬ 
ter of the petition of (1) that it was the 
clear duty of the prosecution to examine 
this witness, specially as he was the 
only witness who could give direct evi. 
dence of the complicity of the accused in 
the crime the rest of the evidence being 
wholly circumstantial, that no sufficient 
reason was shown for not calling this 
witness, that the learned Judge should 
have told the jury that from this omis. 
Bion on the part of the prosecution they 
would be justified in drawing an infe. 
renoe adverse to the prosecution and 
favourable to the accused. In reply it 
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is urged that the oviJonce of wit¬ 
ness 15 Mukhlesur Hahamui shows that 
Ah.lul Miji.l had loft tho village uppa. 
reutly on tha conclusion of Raliam Ali’s 

trial, saying he would go to Cah'Utta, 
that this ov'ido'ice must have hcoo placed 
before tho jury as an explanation of Abdul 
Majid s absence from the witness box. 
There is. how-over, nothing to show Hn.t 
the attention of the jury was at all 
directol to this aspect of tlio ciso. As¬ 
suming that Abilul Majid was al)S0nt 
from his village and was in Calcutta or' 
somevvhere else, in the absence of any- 
thing to show- that an effort was made 
to ascertain his whereabouts and to pro¬ 
duce him in Court his absence from the 
village can hardly be said to be a sulli- 
cienb explanation for his non production, 
This omission was all the more prejudi- 
cial to the accused by reason of tbe facti 
that tho learned Judge told the jury that 
the accused had said nothing about what 
bad happened to Saroda and had given no 
explanation as to how- Saroda came by 
his death and that this was a strong 
point against the accused. 1 think the 
learned Judge pressed the case unduly 
against the accused. Regarding the pre- 
sumption arising from the accused's in- 
ability or unwillingness to give an ex- 
planation of Saroda’s death it may be 
observe], as pointed out by the learned 
Judges in the case already cited; 

■‘that tho iiecuseJ is merely on the defensive 
and owes iiodiity except to himself that be is 

at liberty as to the whole or any part of the 
case against him to rely on the witnesses for the 
prosecution or to call witnesses cr to meet tho 
charge in any other way he chooses and no in¬ 
ference unfavourable lo him can properlv be 
drawn beiause ho takes one course rather than 
tbe other." 

Reliance is placed on behalf of the 
Crown on the provisions of S. 106, Evi- 
dence Act, which places the onus of proof 
as regards facts specially within the 
knowledge of a person on that person. 
Bub it seems well established that'where 
io a criminal case there is a conflict bet¬ 
ween the presumption of innocence andi 
any other presumption the presumption! 
of innocence prevails [li. v. Twyning 
Gloucestershire { Inhabitants) (2)]. The 
strength of this presumption varies ac¬ 
cording to the seriousness of the charge 
upon which an accused person is pub on 
his trial. It has been said that the 
“greater the crime the stronger is the 
2. (1910) 2 B & Aid 38C=10G E R“407. 
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TToof re'iilirorl for eoDviot'on.” \Ue lloh, 
Ron (3)\ I’ho same iirinciple was laid 
down i,y Tin-ial. C.J., in Bland, lie (4). 

In 1 liis Ccurt ib was laid down in the 
case of Chandra Hoy v. Ern- 

peror {.}) tliat the fac-; that an accused 
person ua= found witl-. a gun in his hand 
iriKnoiliately after a gun was Hred and 
a man was killel on the spot from winch 
the gnn was lircd may he strong cir- 
cumstaritial evidence agdirst the accused, 
but it is an error of law to hold that the 
burden of proving innocence lirs upon 
the accused under such circumstances. 

It seems, therefore, to follow that what- 
|ev0r force a presumption arising under 
jS, 100, Evidence Act may have in civil or 
in less serious criminal cases, in a trial 
[for murder it is extremely weak iu com- 
Iparison with the dominant presumption 
'of innocence. Wills, in his Treatise on 
Circumstantial Evidence (j:dn G, p.308), 

referring to the observatiun of 'Tinda!,’ 

C- J. 

“Chat jn civil as well as in criminal cases where 
there is a certain appeaianco made out against 
a party, if he is involved by the evidmee in 'a 
state of eoDsiderablo suspicion, he is called upon 
for his own sake and his own safety to slate and 
bring forward the circumstances, whatever they 
may be, which might recoucile such suspicious 
appearauces with perfect iDnccenco/' 

says: 


V. Dinabakdhu 1918 

Upon the evidence on the record the 
possibility or even the probability of the 
deceased havii^g met his death as the 
result, for instance, of a rupture of the 
spleen caused by a kick by one of the 
three boatmen and many other probabili¬ 
ties of the same kind have not been ex¬ 
cluded, and I am not satisfied that this 
aspect of the case was present in the 
minds of lbs Jury when they gave their 
verdict. It was the duty of the Judge to 
have given the jury clear and unambigu. 
ous directions on these points. The di. 
rectioDs given in the beginning of the 
charge were neutralised by what the 
learned Judge said in concluding it. For 
all these reasons I hold that the learned 
Judge misdirected the Jury on material 
points. I would therefore agreeing with 
my learned brother set aside the convic¬ 
tion and sentence and as there is some 
evidence to go to a Jury, I would direct 
that the appellant Ashraf Ali be retried, 

v.|{./r.k. Conviction set aside, 

A. I. R 1918 Calcutta 318 

Fletcher and Shamscl Huda, JJ. 

Dnrga Prasad /ana—Plaintiff—Ap¬ 
pellant, 

V. 


It L;is been well observed that'this doctrine 

IS to he cautiously applied and onlv in cases 
\vhero It IS manifest that proofs uct accessible to 
the prosecution arc in the power of the accused.” 

As the case rested entirely on circum- 
stantial evidence before the Jury could 
find the prisoner guilty they had to be 
'Satisfied not only that those circumstances 
wore consistent with his having com¬ 
mitted the act hut that the facts were 
such as to be inconsistent with any other 
rational conclusion than that the prisoner 
was the guilty person: Rex v. Hodge (6). 
The learned Judge, however told the jury 
in concluding the charge that they must 
not acquit the accused simply because 
in their opinion he may possibly not be 
guilty, but that they should do so if they 
thought the prosecution evidence was for 
good reason not satisfactory. The pro- 
secution evidence, so far as it goes, may 
be quite satisfactory and yet may leave 
ample room for doubt regarding the com- 
plioity of the acc used in the crime. 

?. (1827) 1 Lew. C C 2G1. 

4. 18 State Trials, 1180. 

5. (1907) 11 C W N 1085. 

6 (1829) 2 Lew, C C227. 


Dinohandhu Jana and others —Defen¬ 
dants—Respondents. 

. Appeals Nos. 216 and 330 of 1914, De¬ 
cided on 6th January 1918, from original 
decrees of Sub-Judge, First Court, Midna- 

pur, D/- 30th January 1914. 

^ Specific Relief Act (1877), S.21—Per 

cher,.Shtm^iU, <}ltida, J. Dissenting —Ag¬ 
reement to refer to arbitration—Mere filing 
of suit is not refusal on part of plaintiff to 
perform bis contract—Suit is not barred by 
provision to S. 21. 

I cr Fletcher, J. (Shamsul Huda, J. dissent- 
iup), The mere filing of asuit by a plaintiS who 
has entered into an agreement with the defendant 
to refer the matter in dispute to arbitration is 
not a refusal on bis part to form his contract 
within the meaninc of S. 21, Specific Belief Act, 

[V 319 C 1] 

The plaiutifi and the defendants who were 
brothers entered into a registered agreement 
whereby to avoid litigation, they agreed to refer 
their dispute to arbitration. The pliintiS, how¬ 
ever, shortly afterwards {instituted a suit in res¬ 
pect of the matter covered by the agreement; 

Held.'pet Flelclicr, ,7.—That the suit was not 
barred by the proviso to S. 21 . Specific Belief Act. 
inasmuch as its mere institution did not amount 
to a refusal within the meaning of that section. 

- tP819C2j 

Per Shamsul Huda, •/.—That the-insiitulion 
of the suit amounted to a refusal on the part of 
the plaintifi to perform the contract he had cb* 
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tered into to have the dispute settled bv arbitra¬ 
tion instead of by suit, so that tho suit’was barr¬ 
ed by the proviso to S. 21, Specific Relief Act. 

Bcpin mart Ghosh, II, and Sajani 
Kant binha~ior Appellant, 

Manmatha Nath Hoy, Jyotish Chandra 
liazra and Gopendra Nath Das — for 
Eespondents. 

ATo. 330 0/ 1914. 

Fletcher, J. —This is an appeal by de. 

jfendant 1 against the judgment of the 
Jearned Subordinate Judge of the First 
Court at Midnapur. Tho plaintiff brought 
the suit for partition of properties alleged 
to be joint family properties. Eight issues 
were framed in the lower Court, all of 
which except as to a property in the 
bunderbans to which appeal No. 216 of 
1914 relates ths learned Judge decided in 
favour of the plaintiffs. On the hearing 
of the present appeal the first point argu¬ 
ed was that raised by issue No. 7 in the 
Court below. It appears that two days 
before the institution of the suit the par- 
ties entered into an agreement to refer 
the matter to arbitration. The appellant 
therefore alleges that the suit is barred 
under the provisions of S. 21, Specific 
Eelief Act. There is no allegation i in the 
written statement that the plaintiff re- 
fused to perform the contract to refer to 
arbitration, nor was any evidencegiven to 
prove such a refusal The question is, 

jtherefore. whether the filing of the suit 
amounts to a refusal within the meaning 
of b. 21, Specific Relief Act. The autho- 
rities in this Court appear to me to be 
ouite clear that thefilingof a suit is nob a 
refusal within the meaning of S 21. The 
first decision I would refer to is the case 
of Koomud Ckunder Dass v. Chunder 
Kant Mookerjee fl). which is exactly in 
point. No doubt that case was a decision 
of a Biugle Judge sitting on the original 
side bub the decision which was given in 
the year 1879 has never been questioned, 
i he next decision I would refer to is that 
0 rtsp V. Adlard (2), which was an ap- 
peal from the Recorder of Rangoon. 
Against these decisions of the Court which 
nayestood for many years the appellant 
relies en the decision \n Ham Chandra 
Pal V. Eyishna Lai Pal (3). 

That decision can be supported on the 

ground that the learned Judges held that 
^ s^wa s not cog nizable by a Court 

1. (1880J 6 CaU99. 

a- (1896) 3SCal96G. 

8. (1912) 17 I 0 600. 
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of Small Causes. Hut in so far as it iield! 
that tho more filing of a suit was a refusal 
within S. 21, Specific Relief Aci, I pujst 
respectfully ,ii?sent from lhat decision, 
buch a view, having regard I.■ tho fact 
that the learned Judges held that the suit 

was not cognizable by a Court of Small 

Uuses, was unnecessary for their deci 
siOD. Moreover, the learned Judges do 
not consider Ihe terms of S. 21 or the 

earlier decisions of this Court which an 
patently were notcited to them. I a^ree 
with the learned Subordinate .fudpe That 
lb IS not shown that the plaintill has re. 
fused to perform the agreement to refer 
to arbitration and that S. 2], Specific 
Relief Act is not a bar to the present 
suit. I regret that my learned brother 
IS of a different opinion on this issue 
Ihe only other point argued in tliis ap- 
peal is the question raised by issue No 4. 
This matter can he dealt with sbortlv 
ihe defendants set up a false case of an 
earlier separation between the parties 
which the learned Judge found against 
them in the Court below and which thev 
have not attempted to support in this 
Court. The appellaot has also in this 

Court not challenged the finding of the 

learned Judge that the pucca house is 
joint family property. 

Nor is it challenged in this appeal that 
on the death of Narahari, the grand- 
father of the parties, certain properties 
passed to them as joint. There is also 
the admitted fact that after tho death of 
Narahari certain lands were purchased 
on behalf of the family although tho de- 
fendants have tried to explain away this 
purchase. I agree with the learned Judge 
that there was a nucleus of joint family 
property out of which other properties 
could be acquired. Moreover the kar- 
bars appear to have been carried on in 
the joint house of the parties and no re- 
liable books of account have been produc¬ 
ed to show that they were the property 
of the defendants. The evidence esta- 
blishes that either the properties in ques¬ 
tion were acquired out of the joint 
family properties or were brought into 
the common stock by the parties. It is 
much too late now for any of the parties 
to attempt to get back portions of the 
property as his self, acquired property. 

I agree with the conclusion of the learned 
Subordinate Judge. But asl have already 
stated my learned brother and I are not 
agreed as to whether S. 21, Speoifio Re 
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lief Ac‘ a l;ar to tlio suit. Accordiug- 
Iv iiu(l-r the 1 /'ovisions of S. 98, Civil P. 


C., tho [‘i-erieiit apped is dismissed with 
cost, three hundred rupees. 

Aj pr.il No. ’2l() of 1914. 

Tiiis is an appeal hy the plaintitl' 
against tiie fit ding of the learned Juilge 
that a [ rnpeity in the Siinderbans did 
not form a portion of the joint family 
property. Part of the |)roperty vvas trans- 
lorred l)V deel of gift by Prasanoa Kumar 
dana to the son of defendant 2. The 
plaintifl’s case was that the transfer was 
really one in favour of the family in con. 
aiderution of debts due by Prasanna to 
the family. But there is no reliable evi¬ 
dence that such debts were in fact duo. 
There is no reason to dissent from the 
finding of the learned Tulgs in this res. 
pect, As regards the Sunderbans Lot 
No. lo-J, which was acQuired in the name 
of defendant 2, there is nothing to sup- 
port the plrinbitTs case with regard to 
this. On the other hand the mortgage to 
Ram Prasad Pera cn 28th Pebruari 
1911 appears to support the ease of defen. 
dant 2, I am not disposed to differ from 
the learned Judge on hisfindings as to the 
Sunderbans properties. The appeal of the 
plaintiff must accordingly be dismissed 
with costs, three hundred rupees. 

Appeal No. 330 and 2l6 of 1914 
Shamsul Huda, J.—I regret I am un- 
able to agree with any learned brother io 
theconstruction ho has placed onS. 21, Spe¬ 
cific Relief Act. It may beconvenient be¬ 
foregoing furtbershortly to statethefacts 
so faras they bear on this question. Plain, 
tiff and the defendants are brothers. A 
dispute seems to have arisen between 
them regarding the partition of their an. 
cestral properties and properties subse. 
quently acquired. Matters seem to have 
reached a climax seven or eight days be- 
fore 5th August 1911, when plaintiff 
sent his son to Midnapur to institute a 
suit against the defendants. However 
on 3rd August they enteral into an 
agreement called the Salisnamah, where¬ 
by to avoid litigation they agreed to refer 

their dispute to the arbitration of Babu 
Shib Prasad Jana and two others and to 
be bound by the decision of the arbitra¬ 
tors. The document was registered on 
the same day and remained in the Sub- 
Registry Office at least until 9th August. 

It appears that the plaintiff changed his 
mind almost immediately after the exe- 
oution of the document and we have it on 


the record that the very next day, i. e. on 
Friday at 11 o’clock he sent a telegram 
to his sen to file the suit and the suit 
was accordingly tiled on Saturday 5th 
August. There is no doubt that the suit 
and the agreement cover the same ground. 
Upon these facts the question arises whe¬ 
ther the institution of the suit amounted 
to a refusal on the part oc the plaintiff 
to perform the contract he had entered 
into to have the dispute settled by arbi¬ 
tration instead of by suit. I think it did. 

It is, however, urged that a refusal pre¬ 
supposes a demand and as in the present 
case defendants did not call upon the 
plaintiff to go to arbitration, the institution 
of the suit ciDDot amount to a refusal. 

I cannot accede to this contention. In 
the first place, neither the demand nor 
the refusal need be express and they may 
both be implied. It is true the defen¬ 
dants did not expressly call upon the 
plaintiff to perform his part of the con¬ 
tract but it may safely be inferred, and 
there are no ciroumstances leading to a 
contrary conclusion, that the defendants 
were insisting on the plaintiff to go to 
arbitration and would have made an ex¬ 
press demand upon him if only they had 
the opportunity of making one. The time 
for submitting the case to the arbitrators 
bad not come, for it would have been 
necessary for the arbitrators to refer to 
the terms of the agreement and as I have 
said the document was still in the Sub- 
Registry Office. In the second place, it 
seems to me that there may be a re/upl 
in anticipation of a demand. If. for iQ- 
stance, a contractor builds a house forma 
and before he has made the necessary 
measurements to prepare his bill and 
submit it for payment I write to him say¬ 
ing that he has done the work so badly 
that I refuse to pay him anything, I do 
not think I would be using inaccurate or 

inappropriate language. The institution 

of the suit in the present oaseconclusive- 
ly showed that plaintiff was determined 
not to go to arbitration. 

This is also apparent from his sub¬ 
sequent conduct. When defendant 1 
pleaded in the written statement that 
S. 21, Specific Relief Act was a bar to the 
suit, plaintiff tried to meet the objection 
by stating that he had exeented the agree¬ 
ment on blank paper, had registered it 
without understanding its contents and 
that he had agreed to the arbitration of 
seven persons and not of three. He al^o 
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pleaded that one ot the arbitrators had 
refused to arbitrate. The learned Sub. 

ordinate Judge, whilst holding that the 

institution of the suit did not amount to 
a refusal, has not accepted this story of 
the plaintiff and I agree in thinking that 
it is untrue. Its inherent improbability 
makes it unnecessary for me to enter into 
a detailed examination of the evidence 
bearing on the point and I hold that 
plaintiff’s conduct in asking his sou to 
institute the suit and its subsequent 
institution and plaintiff's attempt to re¬ 
pudiate the agreement are susceptible of 
one explanation only, namely, that plain 
tiff had made up his mind not to abide by 
his agreement and such determination on 
his part coupled with the institution of 
the suit, in my opinion, amounted to a 
refusal to perform the contract embodied 
in the salisnamah. I am fortihei in this 
view by the decision of two learned 
Judges of this Court in the case of Ram 
Chandra Pal v. Krishna Lai Pai (8) 
In that case Brett and Richardson, JJ.* 
held that where a person has agreed with 
another that all matters in controversy 
between them should be referred to arbi- 
tration, it is nob open to that person to 
resile from the agreement unless for good 
and sufficient cause. It has been urged 

however that this decision is an obiter 
dictum. 

What happened was this. The defen. 
dant in a suit instituted in the Court of 
Small Causes pleaded that the suit could 
not proceed, as there was a subsisting 
agreement to refer the dispute to arbitra- 
tion. The plea was overruled and a de¬ 
cree passed in favour of the plaintiff. 
Defendant then moved the High Court 
under S. 25, Mofussil Small Causes Courts 
Act and obtained a Rule upon the plain- 
tiff to show cause why the decree should 
not be set aside on the ground that it 

was barred by S. 21, Spscitic Relief Act. 

1 he learned Julges mads the Rule 
absolute and they expressly stated to 
have done so on the ground on which it 
was issued. Then they apparently pro- 
oeeded to strengthen their position by an 
expression of opinion that the suit was 
not cognisable by the Court of Small 
Oauses at all. But the principal basis of 
the decision was the oonsbruotion which 
the learned Judges placed on S. 21 
Speoiffo Relief Act. It cannot, therefore 
be said that the decision is an obiter 
aiotum so far as it oonoems the present 
1918 0/41 & 42 


question. !□ support of the opposite 
view reliance has Peen placed on the de- 
cision of Wiiboii, J , ill tliecaseof A'oowiiif 
Uiunder Dass v. Ckumhr Kant Mooker, 
KJ (U. In mv opinion the law laid 
down in that ease has reference to its 
particubar facts. In tint case defendant 
not only had opportunities for calling 
upon the plaiutill to submit toarbitration 
but as observed hy the learned Judge in 
the course of argument, an occasion 
arose before the institution of the suit 
when, if thedafondant wance.l toinsiston 
arbitration, he ought to have made a de- 
mind 

but he omitted to do so. That is a fact 
which seems to distinguish that case 
from the present. I do nob think that 
decision was intended to lay down an 
abstract proposition of law without re- 
fdrence to the facts. In view, however, 
of the seeming conflict between this 
decision and the decision of Brett and 
Richardson, JJ., referred to above, I 
would have been glad if my learned bro¬ 
ther had agreed to refer the ease to a 
Full Bench, bub if I have to follow one 
or other of these two decisions I prefer 
to follow the decision of the two learned 
Judges of this Court. Any other view 
of law will have the effect of unduly 
narrowing the scope of S. 21, Speific Re- 
lief Act and making the provisions of 
that section practically nugatory. 

On behalf of the plaintiff reliance has 
also been placed on the case of Tahal v. 
Bislieshar (1). In this case plaintiff’s 
suit was instituted more than a year after 
the agreement to refer to arbitration. The 
learned Judges founl that the arbitrators 
did not decide the case because the parties 
were contentious among themselves," 

and they expressed the opinion tha^ the 
contract the existence of which would 
bar a suit under the circumstances con- 
template! by S. 21, must be an operative 
contract and not a contract broken up by 
the conduct of all the parties to it. I 
think the words underlined (italicised) 
by me laydown the true test to be ap. 
plied to all such cases. It has also been 
urged that the refusal must bo antece¬ 
dent to the suit and reliance has been 
placed on the case of Crisp v. Adlard (2). 

In that ease after the institution of the 
suit the defendant had called upon the 
plaintiff to go bo arbitration in accord 
anoe with a p revious agreemani: anri this 
4. (1886) 8 All 67. 
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tlie refused to do, and the learn, 

ed Judges field that tliis refusal could not 
bar a suit { reviously instituted. In that 
case the question was not raised and per¬ 
haps havinf* rej^ard to the facts of the 
case it could not he said that the institu- 
'tion of the suit itself amounted to a re¬ 
fusal, and the learned Judges were not 
called upon to express an opinion on that 
point nor did they express any. It has 
also been urged that it is inexpedient to 
refer the parties to arbitration after the 
case has been fully gone into and a deci¬ 
sion obtained on the merits. The words 
of the section are, however, peremptory 
and leave no room for exercise of any 
discretion. In the view that I take, Ap- 
peal No. 3d0 of 191-t should be decreed 
with costs and the decree of the Subordi¬ 
nate Judge reversed. I agree with my 
learned brother on the other points dis¬ 
cussed by him in his judgment and also 
in dismissing Appeal No. 210 of 1914 
with costs. 

V. B, / R. K. Ap pea Is d i sm i ssed. 
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Walmsley and Panton, JJ. 

Monohar Mukherjee— Plaintiff—Ap¬ 
pellant. 

V. 

Kali Das Nandi and oi/iers—Eespon- 
dents. 

Appeil No. 2261 of 191G, Deoided on 
Ist July 1918, from appellate decree of 
Sub-Judge, 2nd Court, Burdwan, D/.4th 
August 191G. 

Land Tenures—Chowktdari Cbakran Lands 
within putni belong to palnidar on resump¬ 
tion—Putnidar enjoying services of Cbowki- 
dar before resumption is not liable to pay 
rent or cess in excess of what zamindar has 
to pay to Chowkidari fund unless latter Is 
entitled to profit by terms of putni lease— 
Bengal Village Chowkidari Act (1817) S. 51. 

Chowkidari obakran lands situate within the 
ambit of a putni belong, on tbeir resumption, to 
the putnidar, and where the putnidar has been 
enjoying the services of the chowkidar before the 
resumption, be is not liable to pay for those 
lands any rent or cesses in excess of what the 
zemindar has to pay to the chowkidari fund, 
unless by the terms of the putni lease the zemin¬ 
dar is entitled to a profit in respect of such lands 

[P 322 C 2] 

Bira Lai Ghuckerburty and Taradaz 
Chatterjee — for Appellant. 

Bepin Bekari Qhose and Sajani Kanta 
Sinha — for Respondents. 

Walmsley, J. —The suit out of which 
this appeal arises was brought by the 
plaintiff against his putnidars for a de- 
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claration that he was entitled to khas 
posses«»ion of some chakran lands which 
had been resumed or, in the alternative, 
for a declaration that the putnidars must 
pay him rent at the rate of Rs. 3 per 
bigha. Both the lower Courts dismissed 
the plaintiff’s claim for khas possession, 
and with regard to his claim for rent, 
they limited him to the sum which the 
zemindar liad to pay to the chowkidari 
fund and cesses. The plaintiff haspre- 
ferred an appeal to this Court. So far 
as his original prayer for khas possession 
is concerned, the case of Banjit Singh 
V. Kali Dasi Debi (l) is conclusive against 
him. With regard to his other claim, 
the Courts below proceeded, first, on the 
wordings of the Pattahs granted to the 
putnidars and, secondly, on the fact that 
it was the putnidars who enjoyed the 
services of the ohowkidars prior to the 
resumption. IChe Pattahs have been 
placed before us and the passages whioh 
relate to the matter of the chowkidari 
chakran lands and the contingency of 
resumption have been discussed in detail.! 
It appears to me that the Courts below 
have put a right interpretation upon the 
words used in those Pattahs, and on that 
ground alone I think that the zamiodar's 
claim cannot be sustained. The further 
fact that it was the putnidars who were 
enjoying the services of the chowkidars 
makes it even more impossible to allowj 
the zemindar more than has been awarded' 
to him. On these grounds I think that! 
the appeal should be dismissed with 
costs. 

Panton, J. —I agree. 

v.B./^K._ AvD eal dismissed. 

1. AIR 1917 P 0 8=4Tcd 841=40 1 C 
44 I A 117 (PC). 


A.I R. 1918 Calcutta322(2) 
Richardson and Walmsley, JJ* 
Basiruddin —Plaintiff—Petitioner. 


v. 

Sadhu Tanti — Defendant Opposite 
Party. 

Civil Rule No. 85 of 1918, Deoided on 
18th February 1918, against order of 
Dist. Judge, Midnapore, Miso. Appeal 
No. 169 of 1917. 


Civil P. C. (5 of 1908), O. 9, R. 13 mcI 
O. 43, R, (1) {d)-Applic8tion ta aet 
decree on ground of no authority to filep«ti* 
lion for compromife it witbin the tcop6 ot 
R. 13—Order of rejection it eppeelable. 

Per Curiam (Richardson^ dubitanU.jan 
application to set aside compromise deoree on 
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ground that the applicant waa no partv to ths 

tofiK^n^v authoritv 

tofilethe petu.onof comoromUe, is an applica¬ 
tion wuhm the scope of 0. U. R 13 Civil P C 

an order refusing such ap: 
plication. fp 323 p 

Jyotisk Chandra Hazra — for Peti 
tioner. 

^^Sarada Chandra d^aitij—lor Opposite 

Richardson, J.-Toe petitioner in 
this rule broaglit a suit against the op¬ 
posite party aud others. In that suit a 
petition of oonapromise was 6led, to which 
the opposite party was apparently a party 
Accordingly a oonsent decree was made 
founded on the petition. When the peti- 
bioner took steps to execute the decree 
the opposite party applied to the trial 
Court to set aside the decree on the 
ground that as against him it was an ex 
parte decree. The learned Munsif on the 
merits refused the application. The on. 
posite party then appealed to the District 
Judge, who took a different view of the 
facts and set aside the decree by his order 
of 4th January 1918. That order is the 
subject-matter of this rule. It is con¬ 
tended that the proceedings were not nro 
wedmgs under 0. 9, R. 13. as they pur'. 
port to be and that the appeal was \q. 
oompeteDt. Now it ia not disputed that 
It was open to the opposite partv to 

apply to the trial Court to set aside the 

oompromise decree on the groun i that he 
was no party thereto and that he had 
given no authority to file the petition of 
compromise The gnsstion is, what is 
the nature o( such an application. Is it 

i.l’ri.Si i- ° in its inherent 

jurisdiction or is it an application within 

tho scope of 0. 9, K. 13, It appears to 

^ve been held in the cases ol Koroona 

Moyee Dyssee v. Nubo Khhore (1) and 

Bholai Naskar v. Alack Naskar (2) that 

LV?nn!“ ? ° "ill' auch 

an application aa^an application to sot 

wide an ex parte decree. The case of 

has perhaps an opposite tendency but 
that case was diatinguiahed in tho Jase of 
Bkola, Najkar y. Mach Naskar (2) The 
subsequent case, however of 
Uisra v. Hirnashi Naik li) t f. T I 
ooofliet with the deoiai;„ ii 
Naskar V. Alaah Naskar (2). 
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1. (18 GG)GWRMis 8S. 
' 2 . (1906) 30LJ 153. 

8. (1870) U W R‘299. 

4. (1916) 97 I C 297. 


(1 )'^omodar J/„™'.,easo 
(1) that .a petitiOD to set aside a oonsaut 

toThn;, --if- 

to those winch oxi>t in the present case 

ould not be treated as a petition under 0.9, 

K 13. bpoaking for myself, if there Ind been 

no preyiou.s decision 1 should have [ire- 

casein Si 7’^ ^ viewexj.ressed in that 
case by Stej.hen. J. and Mullick. .1. The 

previous cases, hoivever. were appirently 

not broughG to their notice, i’iiere is 

also this to he said that tho case (AJihol.i, 

ci-6d With approval in ti.o suhseipient 

cases of Bchart Ghosc v. DurQa. 

moniDasi io) andGolabKorr v. nadskah 
Bahadur ib}. In the circumstances re"ar.l 
being bad to tho state of the authS 
on a question which is one of proXe 
and not of principle, I think weight to 

follow the decision in the case of XLa? 

A.iy/xfir V. Alack Naskar (2) Jf the 
application to the Munsif was ca,:able of 
being dealt with under 0. 9. R I t than 
ao appeallay to the Oist.ici Jud-’e frl 

the Munsif s order rojeebing the a'ppli^ 
tion and District Judge's order cannot bo 
euccGsMu.iy challenged on the merits 
o cannot go behin.l tho District Judge's! 
finding The result, therefore, is tin 
this rule must be diaebarged w ti co t 
one gold rnohur 

_ V.R./ii.i^_ (lischaraed 

6. (19061 3 C L J ICO- 

G. (1909)2 1 0 129. 
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Cmm' AND Richardson, JJ. 

^nga Khan—Petitioner. 

V. 

Almpcror—Opposite Party. 

Criminal Revn. No. 907 of 1917 Do 
cided on 30th August 1917, against the 
conviction of Dist. Magistrate. 

Police Act (1861). S.. 17 a„d 19-F«ilure 

by perfon appointed special constable to obey 
lawful order amounts to neglect or refusal 
to serve as special constable. * 

Tbe Uilura of a person, appointed a sDeeiftI 
constable under 3. 17 to obey a lawful 

issu^ to him to attend a police station to rtceivo 
hi8 belt and to take charge of his appointment 
amounts to a neglect or refusal to serSe as L7«- 

r«! meaning of 8 W; 

VaimDist. tP 324 Cl. 2 j 
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K:ili 'Prc^ottnn Plplai —for Potitioner. 

C<nnell —for the Crown. 

Judgment,— This is a Rule issued at 
tlie instance of Muga Khan cilling on fclia 
District Mai'istrate to show ciuse why 
the conviction and sentence passed on 
tho petitioner under S. 19, Police Act 
(5 of sliouldnct he setasido, on the 
ground tliat the more failure to attend 
the polios station to receive his bait and 
take charge of his appointment as a spe¬ 
cial constable did not amount to a refusal 
to serve within the meaning of ‘that sec- 
tion. Other grounds were put forward 
hy the petitioner before us but the Rule 
was confined to the ground above stated. 
It appears that on 17th April 1917 a 
notice was issued to the petitioner recit* 
ing the necessity for the appointment of 
special constables and informing him that 
he was appointed a special constable for 
three mouths under S. 17, Act 5 1861. 
The notice concluded as follows: 

“Bd it stated that you should appear io police 
station Darguna within three days of the receipt 
of this notice and take b.dt and orders of your 
duties; otherwise the law will be enforced.” 

The petitioner deliberately refrained 
from attending at the police station; and 
as appears from the judgment of the 
Magistrate, bis mukhtear frankly stated 
that he did so in order to raise the lega- 
lity of the order under S. 17. Police Act. 
That matter was gone into before us and 
there can now be no question as to the 
legality cf that order. We have, there¬ 
fore, to determine whether the refusal or 
neglect of the petitioner to attend at the 
office in pursuance of this notice brought 
him within the purview of S. 19. It is 
argued that a mere refusal to go to receive 
orders could not be a refusal to serve. 
But the section says: 

"If any person, being appointed a special police 
officer as aforesaid shall, without sufficient ex¬ 
cuse, neglect or refuse to serve as such, or toobey 
such lawful order or direction as maybe given 
to him for the performance of his duties, he shall 
be liable to fine.” 

Id this case it would appear that the 
notice quoted being a proper notice and 
the order on the petitioner requiring him 
to appear at the police station being a 
lawful order, it was disobedience of that 
order for the petitioner to remain at his 
house and decline to go to the police sta¬ 
tion. We are also of opinion that it 
would be a neglect if not a definite refu- 
sal to serve as a special constable, because 
undoubtedly his service in that capacity 
‘ was to commence by his attendance at 
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the police station in order that be might 
be properly instructed in his duties and 
receive the necessary orders for their per.i 
formance. The case of Baman Singh v.| 
QueenEmpress (l) was relied upon by thj 
learned Pleader for the petitioners. That 
case is distinguishable in its facts from 
the present and the remarks of the Court 
given at p. 414 must be read with refer- 
ence to the particular facts of that case. 
There tho Court considered that the con- 
duct of the accused in that case in deolin. 
ing to accompany the Police Inspector 
to Bakhtiarpore did not amount to a re¬ 
fusal to serve. The learned Judges thought 
that it was simply a refusal to go to6a. 
khtiarpore and that that would not fall 
within S. 19, of the Act. That case, whe¬ 
ther rightly or wrongly decided, is dis¬ 
tinguishable from the present. We think 
that in this case there has been an offence 
committed within the purview of >S. 19i 
Police Act and we accordingly discharge 
the Rule. 

V.B./r.k. Rule discha rged, 

1 . (1901) 28 Cal 411. 
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Fletcher and Shamsul Huda, JJ. 

Sashi Bhusan Panignahi and others^ 
Plaintiffs—Appellants. 

V. 

Lahanyabati Debya and others —Defen¬ 
dants—Respondents. 

Appeal No. 312 of 1915 . Decided on 
6th December 1917, from original decree 
of Sub-Judge, 2nd Court, Midnapnr, 
D/. 23rd June 1915, 

Hindu Law—Parlilion—Intention to top 
rate communicated to others 5s suf/icu*'t 
effect separation—Will admitted to proba « 
Cannot be questioned in suit— Statemen 
Willis sufficient evidence of inlention- 

Will. 

Iq a Mitakshara family any member leaj 
exercise his intention without the assent oi 
other members to go iout of‘^the family 
have his share of the property; 
rate that intention is comconnioated to the o 
members of the family, there is a 8“p 2] 

A, a member of a Mitakshara Hindu 
executed a wfll which was admitted to pro • 
B, a brother of A, brought a suit for * *,.j 

tion that the alleged will was fraudulent, in 
and could not affect the plaintiff's rigb J 
survivorship to joint family property: ^ . 

Held-, (l)thatthewill having been adm»»« 
to probata must be taken to bo a ggg fl 1 ] 

(2) that the statement in the will Jl***,?!**^ 
had been a separation was a Isufficient ev 
of intention to separate and to go ^ g j] 
family. 
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DwarkanathChakrabarty and Molujii 
Nath Bose —for Appellants. 

MohcKdranath Roy and Mohini Mohan 
Ckatterjee —for Respondents. 

Flatchar, J. This is an appeal by the 
plaintiffs from the judgment of the 
learned Second Subordinate Judge of 
Midnapur, dated 23rd June 1915, dismis¬ 
sing their suit. The suit was brought by 
the father of the present appellants ask- 
ing for a declaration that the will, said 
to have been executed by the brother of 
the original plaintiff dated 1st Assar 
1316, was fraudulent and invalid and 
could not affect the plaintiffs’ right by 
^rvivorship to the joint family property. 
The defendants were the widows of the 
deceased brother of the original plaintiff 
and they raised moie than one defence, 
the chief amongst them being that this 
family was not governed by the Mitak- 
sbara School of the Hindu law and that 
a separation had taken place between the 
original plaintiff and bis brother, the 
deceased Chandra Mohan. As I have 
already stated, the original plaintiff died 
and the present plaintiffs were substi¬ 
tuted in his place. The learned Judge of 
the Court below came to this conclusion: 
First of all, he found that this family 
was governed by the Mitakshara School 
of the Hindu law and secondly, he found 
that, although there had been no parti¬ 
tion in fact, yet the deceased Chandra 
Mohan had before his death expressed 
his intention of separating, from his 
brother Sasi Bhusan and that that inten- 
tioD had been communicated to the origi. 
nal plaintiff prior to the death of Chandra 
Mohan. The will, which was alleged to 
he fraudulent and which was executed by 
Uhandra Mohan, has been established in 
certain Probate proceedings which were 

original plaintiff. So 
|6hat there can be no doubt that there 
was a will and that that will was pro- 
per y executed in the manner required 

valid document. .The only question, there- 

upon? 

p»88 under the will of Chandra Mohan iLT Sl- 
beea admitted to Probate 

There has been a certain amount of 
discussion as to what is sofficient to 
effect a separation in a Mitakshara 
family. Mr. Dwarkanath Chakrabarty 




OQ behalf of tho plaintiff' has argued tliafc 
a declaration of intention oven when 
coinniunicatod to the other side, tinloss 
It IS assonted to or followed hy a suit, 
is not sufficient to effect a separution, 
That won't do on tho state of tho aiitho- 
uties. The authorities, in my opinion, 
are quite clear in this respect. It is not 
necessary to go further than to recite 
the recent decision of the Privy Council 
in the case of Mt. Girja Bai v'.Sadnshio 
Dhund 'naj (l), and it seems to me not 
open to douht that any member of a 
Mitakshara family may exercise his in 
tention without the assent of the other 
members to go out of the family and to 
have his share of the property aud if, at 
any rate, that intention is communicated 
to the other members of the family, 
there would be a good separation. There 
cannot be any doubt about this. The 
only question, therefore, in this case is. 

does the evidence show that Chandra Mohan 
aid prior to his death express his intention of 

s^e^pafateh-?'' enjojing his share 

The will that has been admitted toi 
Probate does, in fact, state that there 
had been a separation and that I take 
18 a sufficient evidence of intention to 
separate, and in a document that was to 
take effect after the death of the testator, 
tho testator would not have made a state 
ment like that unless he intended to 
separate from the other members of the 
family, The question is, 
was that intention coramunicated to the other 
adult member of the family, the only other 
adult member being Chandra Mohan’s brother 
the original plaintifl?" 

In this case, the evidence is not diffi¬ 
cult, because there is a gentleman who 
has given evidence in this case and 
whom the learned Judge of the Court 
below has believed implicitly and the 
learned vakil for the appellant stated 
that he did not intend to challenge his 
evidence. That gentleman is a member 
of the legal profession and his name is 
Kumuda Churn Chose. He is described 
in some part of the proceedings as an old 
and rsDowned pleader. By that I sup¬ 
pose he is a person well-known in the 
district he comes from. His evidence 
is that ho was called in to prepare this 
will for the deceased Chandra Mohan, 
that he went and saw the original plain¬ 
tiff Sasi Bhusan and informed him of the 
i ntention of Chandra Mohan to make a 

1 A 1 tt 1916 P 0 101=43 Cal 1031^rFc 
821=43 I A 151 (P C). 
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will of hi5 S anna shares of the property 
and r.hat, instead of insisting that 
Cliandra Mohan could not make a will, 
Siisi Bhuran approached the pleader 
Kuniuda Laliu and a^ked him to prevail 
on his brother Chandra Mohan to make 
a dispcsilicn of half of his 8 annas 
share of the property in his favour; and 
what js mere, according to the pleader’s 
evidence, the original plaintiff remun. 
erated Kuniuda Babu with a fee of Rs. 4 
lor what he asked him to do. Kumuda 
Babu then approached the deceased 
Chandra Mohan: but Chandra Mohan 
was not willing that any share of his 
property should go to his brother Sasi 
but he did. in fact, make a disposition of 
a quarter of bis property in favour of 
basi s son Profulla. It seems to me that, 
on these facts, if that evidence is ac- 
cepted, It cannot be doubted that Sasi 
l-ffuisan. tlie original plaintiff, was well 
aware of the intention of Chandra Mohan 
to separate and go out of the family, 
inese facts are not in doubt. 

^Miatever may be the question as to 
the earlier separation, whether we be. 

liov^e that or not, namely that the dece. 
used Chandra Mohan when he contem. 
plated marrying a second time told his 
nrsb wife that he would nob leave his 
wives unprovided for and that he would 
separate and make a will of his 8 annas 
share of the property in favour of the 
two ladies, the ether portion of the evi. 
dance, namely, as to what took place at 
the time the will was being made is riot. 
in the circumstances, open to doubt, as 
Mr. Dv\arknath Chakrabarty stated that 

he did nob clialleogo the evidence of 
Rumuda Babu, the pleader. If that is 
so. lb seems to me that the intention of 
the deceased Chandra Mohan that 
Kumuda Babu, pleader, communicated 
to Sasi, namely, that Chandra Mohan in¬ 
tended to make a will of his 8 annas 
share, which cuuld only be on the foot- 
iug that there had been a separation and 
the request by Sasi, the original plaintiff 
to Kumuda Babu that he should prevail 
upon bis brother Chandra Mohan to make 
a disposition of half of his property in 
his favour, are only consistent with the 
fact that there was an intention to sepa- 

communicated to the 
plaintiff of which he was fully aware at 
the date of the will. I think the learned 
Judge of the Court below came to a "or- 
rect conclusion in this case. The pre. 


sent appeal must, therefore, fail and be 
dismissed with costs. 

Shamsul Huda, J.—I agree. 

^.B.;R.k. Appeal dismissed. 
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Mookerjee, and Walmsley, JJ. 

Sivanaranan Mukhopadhga—VhintiQ 
—Appellant. 

V. 

Bhutnath Guchait and another~De. 
fendants—Respondents. 

Appeals Nos. 2176 and 2177 of 1915, 
Decided on 30th May 1917. from Appel¬ 
late decrees of Dist. Judge. Hooghly, D - 
loth June 1915. 

(a) Landlord and Tenant-Custom of re¬ 
mission of entire rent on inundated lands ii 
not valid. 

A custom set up by a tenant that the entiia 
rent in respect of a certain quality of land must 
be remitted when the lands are inundated, irres* 
pective of the e^itent of the flood or its destruc¬ 
tive effect on the crops, is vague and unreason¬ 
able and therefore cannot be valid according to 
^ [P 327 0 2 P 928 01] 

—" Unreasonable ” explained. 
Where the validity of a custom is challenged 
on the ground that it is against reason, the 
reason referred to is not to be understood as 
every unlearned man’s reason but 
artiffcial and legal reason warranted by authori¬ 
ty of law. Consequently when it is said that 
the custom is void because it is “onreason- 
able, ’ what is meant is that the unreatoa- 
able chiractic of the alleged custom con¬ 
clusively proves that the usage, even though it 
may have existed from lime immemorial, must 
have resulted from accident or indulgence and 
not from any right conferred in ancient times. 

[P 327 0 2J 

(c) Custom — Custom prejudicial to clan 
and beneficial to individual is unreasonable 

—Test of. 

A custom which is prejudicial to a class and 
is beneficial only to a particular individoal is 
repuguant to the law of reason. [P 327 C 2] 
The test applied is whether the custom allegfi^ 
to exist could have a lawful commencement. 

[P 327 0 2] 

Bash Behari Ghose, Dwarkanath Cha¬ 
krabarty, Surendra Nath Boy, Surendra 
Chandra Sen, Biraj Mohan Mazumdar 
and Satyendra Nath Boy—for Appel¬ 
lant. 

Bepin Behari Ghose and Krishna 
Kamal Maitra —for Respondents. 

Judgment.— This is an appeal by the 
plaintiff in a suit for recovery of arrears 
of rent. The case for the plaintiff is 
that rent is payable at the rate of 
Rs. 77-10.0 per annum for'the disputed 
holding, which comprises 25 bignas 
18 oottahs and twochhataksof land. The 
defendants allege that the area com- 
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prises two classes of laud, namely, three 
oottabs and seven cbbataks of uibaja lands, 
for which a rent of Re. 1 is payable and 
bighas 14 oottahe and 11 chhataks of 
hajabad lands, for which a rent of 
Rs. 76-10-0 is payable. It is thus clear 
that there is no dispute between the par¬ 
ties either as to the area orthe annual rent 
payable in respect thereof. Thedefen- 
dants however set up a customary right 
to abatement of rent on account of the 
hajabad lands. They assert that the 
nihaja lands are free from.inundation and 
are always subject to payment of rent, 
while the hajabad lands are liable to 
inundation and are exempt from payment 
of rent when the crops thereon are des- 
troyed by inundation. They allege that 
this custom has prevailed in the estate 
of the plaintiff as also in adjacent estates 
from time immemorial and from genera¬ 
tion to generation. The custom is form- 
ulated in the following terms in the 
written statement: 

" In the years of inundations, the zaraindar 
never gets rent on account of the hajabad por¬ 
tions, not do the tenants pay them; in the 
yeara of inundations, the tenants only pay rents 
for the nihaja portions." 

The defendants assert that, during one 
of the four years for which rent is 
claimed, there was inundation and they 
are entitled to reduction of rent, not as 
a matter of favour but on the basis of 
customary right. On these pleadings, 
the point arose for deterinination: 
“whether there is auy custom in Mauza Kura- 
dhara (where the defendants’lands are situate) 
of remitting rent in the year iu which there is 
baja or inundation." 

The Courts below have found on this 
question in favour of defendants and have 
partially decreed the claim accordingly. 
On the present appeal, the decision of 
the District Judge has been assailed on 
the ground that the custom alleged is 
unreasonable and uncertain and that 
there is no evidence to show that it is 
compulsory on the landlord to allow 
abatement of rent on account of inunda- 
tion. It has not been disputed before 
UB on behalf of the tenants that the al- 
leged custom, in order that it may be 
deemed valid in law, must be proved 
to be reasonable and certain: Tywn v. 
Smith (l) and Mahamaya Debi v. Hart, 
das Haidar (2). The landlord-appellant 
urges th at the custom U unreasonable. 

1, (1888) 9 Ad 406=1 P * D 307 

2. A IB 1916 Cal 161=27 I C 400=42 Cal 

465, 


As explained in the second of the two 
cases just mentioned, if the validity of a 
custom is challenged on tlio ground tliati 
it is against reason, the reason referred 
to is not to be understood as meaning 
every unlearned man's reason, but arti. 
lical and legal reason warranted by autho 
ritv of law. Consequently, when it is 
said that a custom is void because it is? 
unreasonable,” what is meant is that the 
unreasonable character of the alleged 
custom conclusively proves (hat the 
usage, even, though it may have existed 
from time immemorial, must liavo resul. 
ted from accident or indulgence and not 
from any right conferred in ancient times 
Salisbury V, Gladslonei^). It is obvious 
that a custom which is prejudicial to 
class and is beneheial only to particular! 
individual is repugnant to the law ofj 
reason. 

On this principle, it has been ruled 
that a custom in a manor that the com¬ 
moner cannot turn in his cattle until 
the lord has put in his own, is bad, for 
it is injurious to the multitude and 
beneBcial only to the lord: Tanistry’s 
case (4). Similarly, it is no good cus¬ 
tom that the lord of the manor shall 
detain a distress taken upon the demesne 
till a fine at his will is paid for the dam- 
age, Various other instances of enstoms 
between landlords and tenants, which 
have been considered unreasonably and 
consequently unenforceable in law, will 
be found collected in Yiner’s Abridgment 
(Vol. 7, pp. 180-185, Customs E. G.). 
The test applied is whether (he custom 
would have a lawful commeucfroent 
Now, in the case before us, the custom] 
pleaded is that the rent must be abated' 
when the lands are inundated; in other 
words, the entire rent for the hajabad 
lands must be remitted, irrespective of 
the extent of the destructive effect of 
the inundation on thecrops. The alleged 
custom is obviously unreasonable. It is' 
also Uncertain, if the landlord is bound 
to grant a remission without reference 
to the actual effect of the flood on the 
holding. The custom pleaded is thus of 
a very vague character, and. read literal¬ 
ly, would lead to this ridiculous and 
unreasonable result that the entire rent 
for what is called the hajabad lands must 
be suspended irrespective of 'the extent| 
of th e floodorits act u al des tructive effect.' 

3. (18G1) 9 H L 0 092=34 L J 0 

4 , (1674) Davis 29=80 B R 516. 
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Wef\r(}of opioioD that the alleged cus- 
tuin dops not aitord a valid defence to 
tlio olaitn. The result is that this appeal 
must ho allowed and tli 0 suit decreed 
with costs in all the Courts. This judg¬ 
ment will govern the other appeal in 
which a similar order will he drawn up. 

' Appeals allowed. 

A. I. R. 1918 Calcutta 328 
Richardson and Braciicroft, JJ. 

Lakshmi Narayan i?oy and others — 
Plaintiffs—Appellants. 

V. 

Secretary of Defendant—Res¬ 

pondent. 

Appeal No. 2K)5 of 1915, Decided on 
30^h January 1918, from appellate decree 
of District Judge, Midna|)ur, D/. 4th 
Juno 1915. 

Bengal Tenancy Act (1885), S. 74—Pesh- 
kash cannot be regarded a« imposition in 
nature of abwab-Righl to it i, interest in 
land-From antiquity and purpose of pay¬ 
ment legitimate origin can be inferred. 

Tbe levy of peshkash by the proprietors of the 

two estates known asJalamutha aod MajDamutha 

m he District of Midnapore from the nisSdars 
(holders of resumed lakbersj lands) and lakherai' 
darso those estates is not illegal, as p-shkash 
cannot be regarded as an imposition in the nature 
of an abwab but a right to it is an interest in the 
land to which a title may be made out bv pre- 
scnption. rpgng? 

situation and character of 
the lands of the estates and the antiquity and 

0 ^ pesh kash. it may be 
inferred that a right to levy it had a leoitimate 
contractual foundation a' its inception. ° 

^ Jyolish Chandra Hazra —for Appel* 

Ram Gharan Miiter—tor Respondent. 
Judgment.—This appeal is preferred 
oy the plaintiffs in a suit against the 
Secretary of State and relates to a charge 
described as peshkash which the Collector 
has levied from the plaintiffs in execution 
of a certificate issued under the Public 
Recovery Act (Bengal Act 1 of 
^cyoj. The plaintiffs sue foradeclaration 
that the levy of peshkash is illegal and 
they further pray for the cancellation of 
the certificate, for the refund of the 
amount levied thereunder and for a per. 
petual inianction restraining the Secre¬ 
tary of State from levying peshkash in 
future. It appears that there are two 

estates, known as Jalarautha and Majna- 

mutha .n the District of Midnapore, the 
history of which is adverted to in the 
judgments of the Courts below. At the 
time of the Permanent Settlement the 


proprietors refused to accept the settle, 
ments offered to the mand the estates have 
ever since been temporarily settled. Their 
situation renders them liable to inunda- 
tion and grambheries or village embank¬ 
ments are maintained to protect the cul- 
tivahle lands. It is asserted for the 
Secretary of State that peshkash is a fixed 
annual sum payable by the nisphidars 
(holders of resumed lakberaj lands) and 
lakberajdars of these estates as a con. 
tribufcion towards the not inconsiderable 
expense which has to be incurred every 
year by the proprietors for the time being 
in repairing the embankments. As the 
estates are at the present time under 
direct management that expense is cow- 
met by the Government. Both the Courts 
below have found as a fact that the prac¬ 
tice of levying and paying peshkash has 
existed from a very long time. The learned 
Munsif in the trial Court says that the 
proprietors from time out of memory 
have been realising peshkash from laklieraj- 
dars and nisphidars and in some cases 
from tenants of lakberajdars and nisphi¬ 
dars. The learned District Judge in the 
lower appellate Court says similarly : 

“There caa be no doubt from the oral and 
documentary evidence adduced for the defendant 
that pesbkosh, although its actual origin is un¬ 
known, was being realised by the proprietors of 
the two estates from lakberajdars (whether their 
title was valid or not)and from mal tenants from 
1207 (1800 A D ) and that it was taken as a 
contribution by the aid of which the proprietors 
were to repair the village embankments within 
the estate." 

The inference which the District Jadg® 
has drawn from the evidence is that the 
practice has existed for so long that it 
must be referred to some legal origin, and 
he holds that there must at sometime 
have been an agreement between the pro* 
prietors of the two estates and those who 
hold land therein that the former should 
maintain and repair the grambheries in 
the estates with the aid of funds contri¬ 
buted by the latter. He refers to Mr. 
Bayley’s report on the Settlement of 
Majnamutha in 1844 as authority for the 
statement that prior to that year, pro¬ 
bably in 1827, in the case of mal tenants 
or tenants of rent paying lands, peshkash 
was amalgamated with rent. In the case 
of thelakherajdars no such amalgamation 
could take place and when some of the 
lakberaj lands were afterwards resumed 
the nisphidars continued to pay under a 
separate head and apart from their rent 
the sum which they had previously 
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on this aeoouot ag lakherajilars. The 
annual payment for which the plaintilTs 
have been found liable was fixed in 1844 
or beforeat Rs. 13-1.8 g-indas. The main 
contention of the learned pleader for the 
plaintiffs is that peshkash isan abwab and 
as such 18 prohibited by the tenancy law 
in this country. If that contention has 
any substance it is somewhat surprising 
that the fact was not discovered before 

this. 

The collection of abwaba has not been 
prohibited for a great number of years. 
bo far as we are aware, theobjection taken 

on this ground has only once been taken 
before and then unsuccessfully in a case 

to which I shall shortly refer. We are 
jSatisned that peshkash cannot be regarded 
as an imposition in the nature of an abwab 
within the meaning of the various pro¬ 
visions which have been enacted from 
time to time on that subject. The plaint- 
iffs own kabuliyatof 1844 shows that the 
amount due on account of peshkash was 
deducted from the assets of the land and 
tbatrent was assessed onlyon the balance 
of the assets after this deduction had 
been made. That indicates that the pay¬ 
ment comes out of the land and that the 

right to It is an interest in the land to 

which a title may be made by prescrip. 

tion. The peculiar situation and character 

of the land and the antiquity and purpose 

of the payment all point to its having a 

legitimate contractual foundation. If the 

statutory law governing the relations of 

landlord and tenant must be applied, the 

modern analogue is to be found, nob in 

»• <4, Ben. Ten, Act relating to illegal 

cesses, but rather in the provisions of that 

Act relating to improvements [Ch. 9 and 
a. 30 (cjj. 

We are supported in the view we take 
by an unreported decision of Sir Lawrence 
Jenkins, C. J„and Holmwood, J., (Second 
Appeal No. 44 of 1912 decided on 30th 
July 1915). Sir Lawrence Jenkins, re¬ 
ferring to a chiim for peshkash in the 
Majnamutha estate, said that the bnsis of 
tbe claim was long.oontinued payment 
beyond the memory of man, which was 

m Itself a title in favonr of the recipient 
of the payment. He referred to Sambhoo 
Italv. Collector of Surat (1), where the 
payment in question might have had a 
vicious origin and added that there was 
no vice in the origin of peshkash, the con- 
^ 0^ wb ioh on fchd contrary was 
l. {1869-61) 8 M i A 1=4 W B P oTlTtPC). 
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most beneficent work. It was suggested 

ID the argument that in the case of the 

plaintills it has not been shown th.nb they 

have regularly paid peshkash. It is in 

evidence, however, that peshkash wag 

levied from them under the certificato 

procedure in the year 1904 and poshkasit 

19 mentioned in their kabuliyatof 1844. 

We are satisfied that there are materials 

on the record upon which the Court below 

was entitled to come to the conclusion 

that peshkash is payable in respect of the 

land held by the plaintiffs. The learned 

pleader for the appellant has not pressed 

the point taken in the Court lielow that 

the Public Demands Recovery Act was 

not applicable for the purpose of enforcing 

the payment. The terms of tbe Act of 

1895 are sufficient to meet the point and 

lb could not have been urged with success. 

Theappeal must accordingly be dismissed 
with costs. 

V.B./r.k. Appeal dismissed. 
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Richardson and Beachcpopt, JJ. 

JoQendra Kumar Qhose and others — 
Appellants. 

V. 

Ananda Chandra Mozumdar and 
others Respondents. 

Appeals Nos. 1710 of 1915 and .3818 of 
1914. Decided on 17th January 1918.from 
appellate decrees of District -Judge, Noa- 
khali, D'. 2l8t March 1914. 

CivH P. C. (1908), O. 7. Rr. 14 and 
1 « —Document not filed with plaint nor 
within time fixed by Court-Document in 
exulence at lime of institution of suit—Rejec¬ 
tion of document held not proper exercise of 
discretion. 

The plaintiff brought a suit foreubaucemeut of 
rent on the basis of a kabuliyat which was not 
med with the plaint as required by 0. 7, R 14 
but was filed in Court after tbe time within 
which parties were directed by tbe Court to file 
tbeir documents, and was therefore not received 
ID ovidoDce at tbe hearieg of the suit; 

Held: that as there was no doubt that the docu* 
ment was in existence at the date of the institu¬ 
tion of the suit, and also having regard to the 
proceedings which bad taken place in the suit, 
tbe rejection of tbe document by tbe Courts below 
was not a propar or judioial exercise of the dis¬ 
cretion conferred by 0. 7, R. 18: 2 /. C. 946 and 
8 Bom. 877, Foil. [p 380 C 1, 2] 

Probodh Kumar Das~{or Appellants. 
Surendra Nath Das Gupta- -iov Res- 
pondents. 

Judgment.— S. A. No. 1710 of 
1916. This is an appeal by the plaintiff 
from the judgment and decree of the Dis¬ 
trict Judge of Noakhali, dated the 2l8b 
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March 1914 corifirmiiig the decree of the 
^^cnsif of Ijakhipur, dated the 27th April 
1913. The suit is a suit for rent at an en- 
hanced rate on the footing that the te- 
nants, defendants, are in possession of an 
area in excess of that for which rent had 
previously been paid. The suit was ins¬ 
tituted on 10th April 1912. The hrst 
date for hearing was 3rd July 1912. But 
thereafter there were a oumherof adjourn¬ 
ments an 1 on 10th August 1912 the parti- 
es were directed to file their documents 
within seven days and the kabuliyat to 
which this appeal relates was in fact 61ed 
hy the plaintitl'on 9th September 1912. 
The order then made was that the docu- 
meets should be kept on the record. Fur- 
ther proceedings followed, including a 
local enquiry by an amin. The case did 
not come on for hearing till 2l3t April 
3.913. Then in the courseof the examina¬ 
tion of one of the witnesses the kabuliyat 
to which I have referred was tendered in 
evidence on behalf of the plaintiffs. The 
learned Munsif refused to admit it on the 
ground that it had been Qled out of time, 
lie decreed the suit for rent at the previ- 
ous rate but dismissed it in so far as it 
related to the claim for increase of rent. 
The learned District Judge agreed with 
the Munsif that the kabuliyat was Gled 
out of time and dismissed the plaintiff’s 
appeal preferred in hie Court. It appears 
that the Courts below refused to accept 
this kabuliyat in evilence on the ground 
that being a document on which the suit 
was in part based, it was not filed along 
with the plaint under R. 14, 0. 7. In 
such cases R. 18 of the same 0. gives these 
Courts a discretion to accept a document 
not filed with the plaint. The rule says 
that a document whichougbttohave been 
produced in Court by the plaintiff when 
the plaint was presented and was not so 
produced 

‘aball Dot without the leave of the Court be re¬ 
ceived in evidence at the hearing of the suit.” 

Now the cases of Devidas Jagjivan v. 
Pirjada Begam (1) and Mewa Lai Sahu 
V. Kumerji Jha (2) illustrate the princi¬ 
ple applicable to the exercise of the dis. 
oretion thus conferred. The kabuliyat in 
question appears to have been exhibited 
in a previous suit and no doubt is suggest¬ 
ed that the document was in existence at 
the date of the institution of the present 
suit. Having regard, moreover, to the nro- 
~r. (1884) 8 Bom, 377. ’ 

2. (1909) 2 I 0 946. 
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ceedings which had taken place and ex¬ 
pense which had been incurred in conne¬ 
xion with the local enquiry by the amin, 
W 0 find ourselves unable to say that the 
rejection of this document by the Courts 
below was a proper or judicial exercise of 
the discretion which R. 18 confers 
The result is that the decrees of both the 
lower Courts must be set aside and the 
suit remitted to the first Court in order 
that it may be re-tried on the evidence 
on the record and such other evidence as 
the parties may produce. The costs of 
this appeal will abide the result. This 
judgment will govern the analogous appeal 
(Second Appeal No. 3818 of 1914). 
v.b./r.k. Suits remanded. 
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Fletcher AND Newbodld, JJ. 
Durga Kanta Sarma —Petitioner. 


V. 


Anto Koch and another — Opposite 
Parties. 

Rule Nisi No. 237 of 1917. Decided on 
3rd August 1917, against order of Diat. 
Judg3, Assam in Misc. Appeal No 11 of 
1916. 

Civil P. C.(1908). 0. 9, R. 9,0. 17, R. 3. 
and S. 115—Application for poitponment on 
ground of illness of plaintiff rejected^Suit> 
dismissed—^Application to set aside dismit^^l 
is to be disposed of under O. 9, R 9-^0, 17, 
R. 3 is anapplicabie. 

Aa application under 0. 9, R. 9, must be dis* 
posed of on the evidence, whether viva voce or by 
affidavit, after it has been properly recorded, and 
not on a view of the Judge as to whether 
plication is bona fide or not. ^31 0 8J 

On the day fixed for the beariog of a suit. 
plaintiS's Pleader applied for postpoceio^*^* 
the ground that the plaintiff could not attend 
owing to bis illness. The Court rejected the ap* 
plication and ultimately dismissed the suit* 
sequently an application made under 0. ^ 

set aside the order of dismissal was also dismia^d 
by the Court without recording any evidence, 

appeal against this order was dismissed, on tba 
ground that 0. 17, F, 3, applied to the case and 
not 0. 9, R. 9. On an application to the Hig 
Court for revision under S. 116. , 

Held: (1) that 0, 17, R. 8, did not apply to tue 
case, as no evidence bad been recorded, no plan 
ingi had been opened and the Judge ip 
Primary Court was ignorant of what the suit was 
brought for and what was the evidence tbe parkiee 
were going to adduce in support of or against the 
case, (2) that the application to the Prioiefy 
Court was clearly an application within the terms 
of 0, 9, R. 9, and the case ought to have 
decided on that footing IP 331 0 3] 

Nitish Chandra Lahiri for Kshitif^ 
Chaiidra ChakerbiUty —for Petitioner. 

Prokask Chandra Majumdar^ for Op¬ 
posite Parties. 
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Fletcher, J. This is an application by 
the plaintiff in a title suit under the pro- 
visions of S. 115. Civil P, C., asking that 
the order of the learned District Judge of 
the Assam Velley Districts as well as the 
order of the Munaif of Gauhati should he 
set aside, on the ground that they have 
improperly exercised the discretion vested 
in them by law. The suit that had been 
instituted by the plaintiff was apparently, 
what is called, set down for hearing. That 
I take it, means, appeared in the peremp. 
tory list of causes for disposal in the 
Primary Court on 19th April 1916. The 
case without being formally before the 
Judge was adjourned on the ground that 
the witnesses were not available that day. 

That is a common form of application in 
the Courts of any country and it is not 
unknown in the Courts of this country. I 
have seen hundreds of applications like 
this perhaps more. The case was accord¬ 
ingly directed not to appear in the list 
until 16th May 1916. 

On 16bh May 1916 the case again ap. 
reared in the list of causes for disposal 
by the learned Judge of the Primary 
Court and a furbherapplication was made 
by the petitioner's Pleader for postpone- 
raenb, on the 'ground that the j»laintiff 
could not attend owing to his illness. 

That application was refused by the Mun- 
sif, and the case, I suppose, being reached 
in the ordinary course, was dismissed. 

Then on 8th June 1916, an application 
was made to the learned Judge of the 
Primary Court under the provisions of 
O. 9, R. 9, Civil P. C , to set aside that 
order of dismissal. It is said that the 
learned Munsif, who was the Judge in the 
Primary Court dismissed that application 
^mmarily without recordingany evidence. 

Thereupon an appeal was preferred against 
that order to the learned District Judge, 
asking him to review the reasons that 
had been given by the Munsif in dismiss- 

the application under 0. 9, R. 9, Civil 
1.0 , summarily. Tne learned District 
Judge considered the application as an 
Application under 0.17. R. 3,of the Code., 
noldiDg that the suit bad been decided 
within the meaning of that rule. Of 
course, nobody on either side suggests 
that such a view is capable of being sup. 
ported. ^ No evidence had been recorded; 
no pleadings had been opened. Judicially 
the learned Judge in the Primary Court 
was ignorant of what the suit was brought 
for and what was the evidence the parties 
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were going to adduce in support of or 

against the case. It is quite clear in a 

case like this that the learned Judge ol 

the Primary Court could not have tieci-i 

ded ^the suit forthwith as mentioned ini 

G. 1/, R. Civil P. C. The apfjlication 

was clearly an application within the, 

terms of 0. 9. R. 9. Civil P. C.. and the' 

case ought to have been decided on that 
looting. 

The question, is "what ought we to do 
DOW." It is quite clear tiiab the judg¬ 
ment of the learned .ludge of the lower 
appellate Court cannot stand. That has 
not been sought to bo supported by any. 
body except the learned vakil of the de¬ 
fendant, who says that the learned Judge 
expressed an opinion on the merits. He 
has made some observations on theraerits; 
bub he has not found whether theabsence 
of the plaintifls was or was not due to a 
sufficient cause, which after all was a 
material matter for consideration as the 
application was made on the ground that 
the plaintiff was ill. Of course, in these 
applicationsfor postponement, tbegrounds 
set forth of some illnessor seme domestic 
tragedy in the family are not always 
found to be accurate. I have tried many 
eases where postponement v\as soughffor 
on the ground of the death of a member 
of the family. lu one of these cases, the 
person said to have died was seen walk- 
iDg along the Post Office Street about the 
time of the hearing of the application. 
Other applications of similar nature have 
been made to other Courts also. But 
still the case has got to be disposed of on 
the evidence, and nob on the view of the 
learned Judge as to whether these appli. 
c&tioDS aro booa fido or not. 

The rule is also directed against the 
order of the learned Judge in the Fitsb 
Court, dated 2nd September 1916, by 
which he summarily rejected the applies- 
bion under 0. 9. R. 9, Civil p. 0. The 
learned Judge observed that he was nob 
going over the same grounds again. Of 
course, an application under 0. 9, R. 9, 
Civil P. C., most be disposed of on the 
evidence after it has been properly re¬ 
corded. Whether the procedure of the 
Court 18 to take the evidence viva voce 
or by affidavit, the Court roust deal with 
an application like this after the evidence’ 
is taken. The learned Munsif's view tbatl 
he was nob going over this matter again 
because it was really the same ground 
that was urged by the pleader on the 
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former occasion, caont be supported. I 
tliick \V 0 must set aside the orders both 
of the learned Judge of the First Court, 
dated 2[)d Sefiteiiitier lOKi, and of the 
District Judge, dated 2.>ch January 1917, 
and send the case back to the first Court 
in order that the learned Judge in that 
Court may proceed to hear and determine 
the application under 0. 9, R 9, Civil 
I*. C., on the evidence that may be ad¬ 
duced by the parties before him. The 
opposite party must pay the costs of the 
petitioner in this Rule. We assess the 
hearing fee at one gold mohur. 

Newbould, J.~I agree. 

v.P./H.K. Case remanded. 

A. I, R. 1918 Calcutta 332 
Richardson and Walmsley.JJ. 

Mifhiaporr Zntiindary Co. Ltd. —De¬ 
cree-holders— Appellants. 

V. 

Dina Nath Sahu and others —Judg¬ 
ment-debtors—Respondents. 

Appeal from Order No. 35 of 1917, 
Decided on 25th January 191b, from order 
of Dist. Judge, Midnapore, dated 14th 
November 1916. 

Execution—Diimissal for default *— Fresh 
application beyond 3 years’ period of limita¬ 
tion under Bengal Tenancy Act is not main- 
tainable—Application is not one in continu* 
ation of previous execution application dis¬ 
missed in default- Bengal Tenancy Act (8 

of 1885), Sch. 3, Cl. (6). 

In execution of rent-decree tbo property of 
the judgment-debtor was sold but the sale was 
afterwards set aside on the latter’s application. 
The decree-holder taking no further steps the 
executing Court thereupon passed the following 
order: ‘Sals set aside: the decree-holder taking 
no further steps the case is dismissed for default.” 
On a second application for execution being made 
by the decree-holder, beyond the three years’ 
period limited by Cl. (6), Sch. 8, Ben. Ten. Act: 

Held: that the second application could not 
be regarded as one in continuation of the pre¬ 
vious application for execution which ended with 
the order of the Court dismissing that execution 
case for default of the decree-holder. 

[P 332 C 2] 

U. N, Sen Qupta and Probodh Kumar 
Das —for Appellants. 

Santimoy Majumdar — for Eespon- 
dents. 

Judgment. —This appeal arises out of 
proceedings in execution of a rent decree 
and the question for determination is 
whether an application for execution of 
the decree is or is not out of time. An 
application for execution of a rent decree 
must be made within the period limited 
by Cl. (6), Sch. 3, Ben, Ten. Act. For 


the present purpose that period is 3 years 
from the date of the decree, which was 
made on 14th June 1911. The relevant 
dates are ias follows: The first applica- 
tion for execution was made on 6th March 
1914; on the 25th April of the same year 
the property of the judgment-debtor was 
sold by the Court. On the 23rd June 
following the judgment-debtor applied to 
have the sale set aside and on the 16th 
September the sale was set aside. On 
the 2dth September the Court made this 
order: “Sale set aside decree-holder 
taking no further steps, case dismissed 
for default." The decree-holder appealed 
from the order setting aside the sale. It 
does not appear whether the appeal was 
filed before or after the 28th September 
but the appeal was dismissed on ^nd 
.January 1915. The decree-holder took 
DO further step for over a year. Then 
on l6th February 1916 he made the 
application to which the appeal relates. 
The Courts below held that the applica. 
tion is out of time because it was made 
more than three years after the dated 
the decree. 

It is contended, however, for the 
decree-holder that this application is 
merely a continuation of his previous ap¬ 
plication of 6th March 1914. His learned 
pleader relies on the case of Abdul Kha- 
yar Abdul Hague v. Reazuddin Ahmad 
Chowdhury (l) and if it were not for the 
order of 28th September 1914 dismiseing 
the previousapplication for default, there 
might be something to be said in decree- 
holder’s favour. But there is that order 
on the record. It is -not a mere order 
striking a case off the file for the con¬ 
venience of the Court. It is an order by 
which the decree-holder was bound. He 
took no steps by way of review to have 
the order set aside or modified and ho 
waited for more than a year before ho 
came into Court with his present appli¬ 
cation, In my opinion the previous ap¬ 
plication ended with the order of 28tb 
September 1914, and in that view there 
can be no continuity between the previ 
ous application and the present applio** 
tion. I agree with the conclusion arriv¬ 
ed at by the Courts below and would dis¬ 
miss this appeal with costs, one goU 
mohur. 

Walmsley, J.—I agree. 

v.R./R-K. Afippal dismissed._^ 

l. (1909) I I 0 341. 
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Teunon and Newbodld, J.I. 
Nafar Chandra Plaintiff— 

Appellant. 
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V. 

Bejoy Cha7id Mahatab Bahadur and 
others Defend anfcg—Respondents. 

Appeal No. 3168 of 1913. Decided on 
19th December 1917, from appellate 
decree of Diat. Judge, Murshidabad, dated 
4th August 1913. 

(a) Lease— Conatruckion—Putni granted in 
respect of whole mouza-Chowkidari chakran 
land forming part of zemindar’s estate in 
toe mouza is included in it. 

Where a putni is granted in respect of a whole 
mouza, unleae there is a provision to the contrary 
m the terms of the putni lease, the chowkidari 
■chakran lands which form part of the zamindar’s 

■estate in the mouza must be held to be included 

in the putni. gg, ^ 

(b) Lease—Construction—Putni lease— 

Clause conferring right on zemindar to 
appoint or dismiss chowkldars-Chowkldari 
CDftkran landf are not excluded. 

A clause in the putni lease of a whole mouza 

zemindar 

appoint or dismiss chowkidats has 

Nath Roy —for Appellant. 

RashBehari Chose, Basanta Ku 
mar Bose Dwarka Nath Chakraharty 

Judgment -In this appeal we are 
concerned with the chowkidari chakran 

and wT ff Government in 1898, 
and were thereafter transferred to the 

eub"S 

Rs 515 0 R asseeament of 

iqnff ® lease, dated 10th Ohait 

ld08, the Maharajah next let out the 
lands to respondent 2 at a yearly rent of 
Rs.YT.andhe mhis turn has settled upon 
portions thereof cultivating tenants who 
this appeal are respondents 3 to 26 
The plaintiff.appellant is the owner of 
an eight-anna share in the putni of Mouza 
oomoparah and the only question argued 
before us is whether the chowkidari ohak- 
ran lands of the Mouza were excluded 

from the putni. Itianowoommongroand 

that the terms upon which the grant of 
the pntni was made are embodied in a 
kabuliyat (Ex. B) executed by one Ra. 
dharaman Thakurin favour of the zamin- 
dar on the 2l8t Asbar 1216, correspond, 
ing with 8rd July 1809. 3 


The grant ig in respect of the wholoi 
1 louza and Unless we finil provision t0‘ 
the contrary the chowkidari chakran 
lands, being part of the zemindar's estate 
HI the Mouza. we must hold to he in- 
eluded. The Icahuliyat 6 >:i»r 633 lv reserves 
or excepts certain lands falling under 
three descriptions, namely, (l) the house, 
garden and tank in the zaniindar's khas 
possession, (2) tanks and the like covered 
by sinads granted prior to the date of 
tha putni, and (3) aymahs antecedent to 
the zamindari. Between the provisions 
relating to the second an<l tliird of these 

three classes we find a clause which has 

been properly translated thus: — 

“If any chowkidir attached to the Tolico 

Cutchery die or go away.and if it bo 

neosB^ary to make a change (i. o. appoint or dis¬ 
miss you (i. e. the zamindar) shall make the 
same and with that I shall have no concern.” 

With this clause the Judges of both 
Courts below have considered the ques¬ 
tion whether the services expected of 
chowkidars in addition to the perform, 
ance of their duties as village watchmen 
were rendered to tha zamindar, or to the 
putnidar. Their findings, as we read 
them, appear to be that such services 
were reodered neither to zamindar nor 
to putnidar and, in any event, that of the 
rendering of such services to the putnidar 
DO satisfactory evidence has been given. 
Even then if such evidence be admissible 
the findings arrived at are of no assistance 
to us in the present case. The conten. 
tion of the respondents which found 
favour in both the lower Courts is that 
the clause set out above imports the 
exclusion of the chowkidari chakran lands. 

In at least three cases kabuliyats of about 
the same period, and in berms very similar 
to those contained in the one now under 
consideration, and all executed in favour 
of the Burdwan Raj, have been construed 
by this Court. Of these oases one re¬ 
ported as Nitija Nund Basra v.Mahara. 
jadhiraj Bejoy ChandMohatab{l)\Qnds 
support to the contention of the respond, 
ents, while in two, the decisions, namely, 
the first in an unreported case Second 
Appeal No 2114 of 1906 and the second 
in the case reported as Girish Chandra 
Roy v. Hem Chandra Roy (2), assist the 
contrary contention of the appellant. 

Those decisions not being between the 
same parties and thedocumentsalso being 
different are not of course binding upon 

1 . (1908) 7 O L J 598. --- 

a, (1907) 5 0 L J 23. 
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in present case. We, however, 
kqreo with tlie view t.iken in Oirisii 
\0liinvijr lion V- Uem Ckan irti Rnif (2) 
jfcliat the clause which reserves to or 
^confers upon the zaminf^nr the right to 
jappoint or clisiriss cho-.vkidars lias not 
:thfl etfect of reser7iug to the /aoiindar 
jan I of excluliug from the jmtni thochow. 
ki'lari chaln'iin lanvls. In the result this 
.appeal succeo'ls. Thodccrees of the lower 
C.'iurts are set aside and there will be a 


decree declaring that to the extent and in 
respect of his B annas share plaintiff, 
appellant is entitled in putni right to the 
lands in suit subject to the annual assess- 


ment fixed or approved by the Collector. 
To the same extent ho will recover posses- 
sion from and jointly with respondents 
2, 27 ind 28. The decree will not au¬ 
thorize him to disturb the possession of 
tenaur. respondents 3 to 2<». but will 
entitle him to receive rent from the said 
defendants in respect of his share. He 
will further recover mesne profits for the 
three years prior to suit from respon¬ 
dents 1 and 2; such profits to be ascertained 
in the manuer provided in the Civil 
Prosedure Coda. 0 20, P. 12 (l), Cl. (b). 
The plaintiff appellant will further have 
his costs throughout from respondents 1, 
2 and 28. The decree for costs in favour 
of original respondent 27 who has not 
been made a party to this appeal remains 
unaffected by this decision. 
v.h./r.k. Appeal allotoed. 
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Fletcher and Smithef, JJ. 

Lai Gopal Dull Chowdhury —Plaintiff 
—Appellant. 

V. 

Biswa Nath Eoy and another —Defen- 
dants—Respondents. 

Appeal No. 2723 of 1914, Decided on 
12th March 1917, from appellate decree 
of Dist. Judge, Khulna, D/- 9th April 
1914. 


(aj Contract Act (1872), S. 74-Stipula- 
tion to pay interect at exorbitant rate in 
event of rent being in arrear may amount to 
penalty. 


There ifi nothing in the law, as contained in 
the Contract Act, to prevent a man of full age 
and of ordinary understanding from contracting 
if ho is at arm’s length, to pay interest at an ex¬ 
orbitant rate. [p <534 q 2 ] 

But a stipuLiticn in a kabulirat to pay in¬ 
terest at an exorbitant rate in tbe event of the 
rent being in arrear may amount to a penalty 
under S. 74. rp ggg n 

(b) Civil P. C. (1908), S. lOO-Whelber 
stipulation to pay exorbitant interest is 


penalty is mixed question of fact and law— 
Contract Act (1872), S. 74. 

Whether astipulation to pay interest at an 
exorbitant rate is a penalty or not is a mixed 
question of fact and law to be decided on a con¬ 
sideration of all the circumstances relating to 
tbe case. [P 835.C 1) 

(c) Contract Act (1872), S. 74, Expl.— 
Explanation is not exhaustive. 

The explanation to S. 74 is not exhaustive, so 
that a contract for tbe payment of interest 
which does not fall within the terms of tbe ex¬ 
planation may amount to a penalty. 

[P 334 C 11 

Dwarha Nath Mitter —for Appellant. 

Brojo ball ChnJcravarty and Sarat 
Comar Bose—loT Respondents. 

Fletcher, J.—This is an appeal by tbe 
plaintiff against a judgment of the learn¬ 
ed District Judge of Khulna, dated 9th 
Aprin914, atfirraing the decision of the 
Subordinate Judge of the same place. 
The plaintiff sued to recover the rent due 
to him on the basis of a kabuliyat for a 
four annas share of a jalkar. Tbe oon- 
tract of tenancy provided that interest 
was to ruu on the rent in arrear at the 


rate of 25 per cent, per mensem, that 
is, 300 per cent, per aunum. Tbe plain¬ 
tiff likes interest at 300 per cent, per 
annum and, therefore tbe learned Judges 
in the Courts below having deprived him 
of that rate, be has appealed to this 
Court. 

Tbo law, of course on this matter is 
not settled with reference to the plain¬ 
tiff’s likes or dislikes but is contain^ 
in the Contract Act, and there is 
nothing to prevent a man of full ags 
of ordinary understanding from contract¬ 
ing, if he is at arm’s length, to pay 
terest at a higher rate. But there are 
provisions in the law such as S. 74, Con¬ 
tract Act, and that section has reference 
to compensation when there has been a 
breach of the contract and a penalty has 
been stipulated for. The question in the 

present case is: . t * a 

“Is this 3C0 per cent, per annum, sUpulaw 
to be paid in the event of the rent not being 


paid in due time, a penalty. 

Unfortunately, in an otherwise well- 
considered judgment, the learned Distriofi 
Judge has fallen into an error as to 
would bo a penalty. Tbe learned 
considered that the explanation to J*'j 
Contract Act, was exhaustive and that, 
there was no case with reference to the. 
payment of interest which could be pen* , 
if it did not fall within the terras of the 
explanation. That is clearly not so-Toe 
case reported as Krishna (Jhandra Buf- 
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man v. Sanat Kumar Das (l) was a 
case where the interest was held to be 
penal, notwithstanding that there was no 
. increased rate as referred to in the ex¬ 
planation* to S. 74. The learned Judge 
found himself in a difficulty because he 
considered that he could not hold the in- 
teresb to be penal and attempted to sup. 
port the judgment of the Court of first 
instance by an equitable doctrine as to a 
person standing in a fiduciary position 
and dominating the will of another. 
Those principles do nob apply in the 
circumstances of the present case. The 
.case must stand or fall on the terms of 
9. 74, and that is a mixed question of fact 
and law to be decided on a consideration 
of all the circumstances relating to the 
case. In that view, I say with regret, 
because the judgment of the learned 
District Judge is otherwise a well consi. 
dered judgment, that this case must go 
back to the lower appellate Court bo be 
te.heard. The learned Judge of the lower 
'appellate Court must come to a definite 
conclusion whether the interest of 25 per 
cent, per mensem stipulated to be paid 
by the kabuliyat in the event of the rent 
being in arrear was or was not by way of 

penalty as mentioned in S. 74. Contract 

Act. 

The judgment of the learned Judge of 
the lower appellate Courtis accordingly 
set aside and the case is sent back to him 
to be re-heard as stated above without 
disturbing the findings of fact on the 
other points raised in the case. Costs will 
abide the result of the re-hearing by the 

lower appellate Cour^ 

Sniithcr, J.~~I agree. 

_ Ca^e sent bac k. 
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Chatterjea, J. 

peifant^” ~ Plaintiff—Ap- 


FilaNo. 281ot 

^ rjFebruary 1917. 

P* C. (1908), S,. 47 (l)and U4- 
OrderundyS. 144 none deciding queelion 
[•lUng under S. 47-Appeal to High Cour” 
chtrageable with Court fee of Ri.*2 

Ad order under 8.144, U an order decidine i 
ooeetlon falling noder 8. 47 (1) and therefore 
»D appeal to the High Court from each an o,de; 
1« chargeable with a Court-fee of Be. 2 under 


0 

hldif f^overnment of 

G 7 C wv September 1SH9: 

Jadu Kolh hajiiilall. Nani Lal[ Don 
^xa\Kah Das Sarkar—iov Appellant. 
Ram i haran }d,Uer~{ox Government. 

Judgment^-This is a reference bv 
the Taxing OHicer under S, .j, Court, 
fees Act. The question for determina 
tion IS, what is the Court-fee pav 

f “border under 

^ ^ Notification 
of the Government of India No. IddO 

dated 10th September l.ssD, preferibos 

orders under Cl. (c). S. 244, Civil 
P- C.. Act 14 of 1882. That Xotifica- 
tion would, under the provisions of 
157, apply to orders under S 47 fl) 
of the present Civil P. C. which cor 

Gode. The question, therefore, is whe 
ther an order under S. 144 is an order' 
which decides a question falling under 

o. 583 of the old Code an ai-plica. 
tion for^ restitution was treated as an 
application for^ execution of the appep 
ate decree and it was expressly provided 

hat the Court shall proceed'to cxc u e 

he decree passed on appeal accordiog 
to the rules for execution of decrees in 
suits. It was accordinglyheld in Ganga 
dhar Marwart y. Lachman Singh (l) 
that an order under S. 583 fell within 

fore, Cl (G) of the Notification applied 
Under the old Code, there was diver 
genca of judicial opinion on the point 

whether a separate suit for restitution 
was or was not barred. That question 
has now been set at rest bv S 144 (2) 

0 the present Code. It is'true S. 144 
that the Court is to proceed according 

to the rules prescribed for the execution 

of decrees in suits, bub it expressly lays 

down that no suit shall be instituted for 

the purpose of claiming any restitution 

which can be obtained by application 

under Ihe section. The Court in making 

restitution has to execute the decree of 

reversal (which necessarily carries with 

fc the right lo restitution even though 

the decree may be silent as to suph 

restitution) in order to give effect to the 

reversal of the decree. That being bo 

an_ordet nnder^^l comes under 47 

1. (1910)gTc 12fi.--H£PiJ>i_47 
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(l) anfl Cl. (if the Notification applies 
to bucli iui order. 1 LliiDk, therefore, 
that Llio Ta}iiDf> OlVicer i3 rifiht in liolding 
that a Court-fee of lU. 2 is chargeable 
on apiieats from orders under S. 144 of 
tlie Code, 

\ .B./H.K. Answer accordingly. 
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Ch.\tter.te,\ and Walmslky. JJ. 

Girijiinath Hoy Chowdluiry and others 
—PlaintitTs —Appellants. 

V, 

Kajiai Lal Mitra and others —Defen¬ 
dants—lies pendents. 

Appeal No. GOl of 1014, Decided on 
20tli August 1917, against original decree 
of Sub-Judge, Howrah, D/. 3rd Septem¬ 
ber 1914. 

(a) Civil P. C. (1908). Sch. 2. Para, 1 (1)- 
Reference by *ome parties is invalid—Even 
against parties referring. 

It is essentially necessary that all the patties 
interested in a .suit must agree befora any refer¬ 
ence to arbitration can be made under Cl. 1, 
para. 1, Sch. 2. Civil P. C. (P 33C C 2) 

The agreement to refer to arbitration and the 
application to the Court founded upon it must 
have the concurrence of all the parties concerned, 
and if all the defendants, including those who 
have not appeared and contested the suit, do not 
join in the reference to arbitration, the award is 
wholly invalid not only against those who did 
not join in the reference but also against those 
who joined in it, and is liable to be set aside on 
the application of any of the patties: 9 C. W. N. 
873 and 41 I. C. 295, Foil) 11 C. W. N.'im, 
fra,n. fP 337 C 1] 

(b) Practice—New plea — Objection to 
award on ground of its invalidity, all parties 

not having joined, can be taken, in appeal 
though not taken before—Arbitration. 

An objection to the validity of a reference as 
well as of the award on the ground that all the 
parties concerned did not join in the reference 
although not taken in the Court of first instance 
or taken specifically in the grounds of appeal be¬ 
fore the High Court, must be given effect to, as it 
relates to the jurisdiction of the Court to make 
the reference and such reference is altogether in¬ 
valid. [p 337 C 2] 

D. N. Ohuckerbutty, Anilendra Nath 
Roy Choudkury and Dhirendro Kumar 
Roy —for Appellant. 

Mohendro Nath Roy, Manmotha Nath 
Roy and Sisir Kumar Ghosal—ior Res- 
pondents. 

Chatterjea, J.— Thisappeal arises out 
of a suit for accounts brought by the 
plaintiffs against defendant 1, who was a 
gomasta of the plaintiffs, and the other 
defendants (defendants 2 to 7) who as 
sureties of defendant 1 had executed a se- 
ourity bond. The suit was originally 
filed in the Munsif's Court on 15th May 


1912, being valued at Ea. 900. Subse¬ 
quently, the valuation was raised to Rupees 
0,488 and the plaint was taken backfrom 
that Court and filed in the Court of the 
Subordinate Judge on 16th June 1913. 
Only defendants 2 and 3 appeared and 
filed a written statement in the suit and 
on 30th June 1914 an application was 
made for referring the matter in dispute 
to the arbitration of one Amrita Lal 
Hazra. The Court accordingly referred 
the matter to tbearbitrator, and the latter 
submitted his award on 17th August 1914, 
by which he held that the defendants 
were liable for Rs. 763-9-6 only. The 
plaintiffs took objections to the award on 
various grounds, the main ground, being 
that ‘the arbitrator gave tbe plaintiff’s 
man to understand that after making his 
own enquiries the latter would be given 
an opportunity of proving his case, but 
that he gave his award without giving 
the plaintiffs such opportunity. Defen¬ 
dant 1 however denied this in bis affida¬ 
vit, and the Court below overruled the 
objection bolding that tbe plaintiffs were 
not misled by tbe arbitrator, and there 
being no ground for setting aside the 
award gave judgment in conformity with 
it, and the suit was accordingly decreed 
for Bs. 763-9-6 against the defendants. 

Upon these facts there is no appeal 
against tbe decree based upon the award, 
but it is contended before us that all tbe 
defendants not having joined in the refer¬ 
ence to arbitration, the arbitration is 
wholly invalid. It appears that some of 
the defendants viz., defendants 4 to 7, 
did not appear in the suit at all and the 
petition to the Court below to refer tbe 
case to arbitration was not signed by them 
or by any pleader on their behalf. Now 
Cl.l, para. 1, Sch. 2.Civil P.C. provides, 
that , 

“where in any suit all the parties interestw 
agree that any matter in difference between them 
shall be referred to arbitration, they may at any 
time before judgment is pronounced apply to tbe 
Court for an order of reference.” I 

It is essentially necessary therefore 
that all the parties interested must agrw 
before any reference can be made. It 
true that defendants 4 to 7 did not appear 

in the suit, but issue 7 in the ease was 

“did the other defendants 2 to 7 at any 

as am-mukhtears or agents and as sneb were 

liable to tbe plaintiffs/’ 

and the decision of the arbitrator 

that althongh they did not act as affl* 

mukhtears‘.and oonld not therefore be 
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held liable as such, they had executed 
the 85;curity bond and wore liable as sure¬ 
ties. The arbitrator accordinglvinade an 
award against all the defendants lor 
Rs. 753-9-G and tlio Court below has 
made a oecree for that sum against all the 
defendants. It cannot therefore be said 
that defendants 4 to 7 are not “persons 
interested in the suit. Tliere has been 
considerable divergence of opinion upon 
the question whether an award under 
such circumstances is invalid only as 
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regards those who did nob join in the 
reference, or is invalid even against those 
who joined in it. The former view was 
taken in the earlier decisions of this 
Court but in Parsidh Narain Singh v. 
Ohanshyam Narain Singh (l) it was 
held (without reference to the earlier 
oases) that the award was invalid in its 
entirety. In a lajier ca«e, Lai Mohan Pal 
y. Surya Kumar Das (2),again theearlier 
view was taken, though one of the learn- 
ed Judges was a party to the decision in 
Parsidh Narains case (l). Iq 
A llahabad High Court judicial opinion on 
the point has varied considerably from 
time to time. In the most recent ease 
however, in our Court, Dooly Chand v 
Idamuji Musaji learned Judges 

were of opinion that the decision in the 

•ase of Parsidh Narain Singh v. Ghan 
>hvam Narain Sin„h (1) was oorreot. 
_ihe learned Chief Justice held that 

‘ iUll the parties interested do not agree, then 
theCjurl has no jurisdiction to take the order of 
reference, and the order of reference is invalid 
not ooly agajoBt those who have not agreod but 
ftJBO against those who have agreed.” 

Mookerjee, J., referred to the decisions 
on the point and held that 
the entire foundation of tho jurisdiclim is re¬ 
moved as soon as it is eBtabhehed that the parties 
had tailed to comply with the fundameotal re- 

STcivulc! ^“bodied in para. 1. 

Having regard to tho terms of the sec¬ 
tion, which lays down that "all the par¬ 
ties interested” must agree in the re- 
ference, and to what was said by the 

Judicial Committee in Gfiulam Khan v 
Muhammad Nassau that 

tho agreement to refer and the application to 
the Court founded upon it must have the con¬ 
currence of all patties concerned,’' 

we agree with the view taken by the 
learned Chief Jnstioe and Mookerjee, J. 
In^e present case the objection ia taken 

~1. (1906) 9 0'\OT78 -- 

8' (1907) 11 OWN 1163. 

8. (1917) 411 0 295. 

4. (1902) 29 Oal 167^29 I A 61 (P 0). 
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not l.y defendants 4 to 7 but by the plain- 
tills. But had the ohjpol.ioij been taken 
even by «lofoudants 2 and 3, wo would 
liave had t.i give elVcct to it having re-ard 
to Dool;, cit.nid's cuso (2), and wo"" rlo 
not see how v.e can refuse to entertain 

the ohjo3tioj! bociuse it is raise! by the 
pUmtill'3. The objection was not taken 
in the Court below, uor takoo siiecifically 
in the grounds of apfioal to this Court 
probably beem-e the cise d Dooly Chand 
V. Mamuji Musnji (.J) ijud not then been 
decided, the onlygromd taken on tho 
point bf.-ing that tho award wa-; illegal 
an<l unenfureeaido. Bub an obj-x-ticn to 
the validity of an award maleinccn- 
traventiou of tho I'rovisions of the last 
paragraph of S 52i. old Civil B.G.,fActH, 
of iaS2) was allowed, though raised tor 
the first time before the Privy Council, 
Lord Morris observing: 

“This objeeiioQ was apparently not brought to 
the notice either of the Subordinale Judge or of 
the High Court. But the Statute is there and the 
Judges were bound to tak* judiciil notice of it.” 

Sac liaja liar Narain Singh v. Chau- 
darain Bliagwant Kuarib). Having re¬ 
gard to the fact that the objection relates 
to the jurisdiction of tho Court to make 
the reference, and that the reference is 
altogether invalid, we are constrained to 
give effect to it. The decree of the Court 
below upon the award based upon the in- 
valid reference is accordingly set aside, 
and the case sent hack to that Court for 
trial. But the whole costs of the litiga¬ 
tion subsequent to the submission of the 
award have been thrown away by reason 
of the oini'SioD of the plaintiffs to take 
the otj-JCtioii in the Court below’. In 
these circutn-binces ihe plaintiffs-appel- 
lauts must pay the costs of the respon¬ 
dents of this appeal and the costs in res. 
pect of pleader’s fee incurred by them in 
tho lower Court. All otiiar costs in the 
Court below will abide the result. The 
recor Is will be sent down without delay 
and wo trust tlie Court below will takeup 
the case a« early as possible. 

Walmsley, J.—I agree. 

v.B-/K K Cos“ remavded. 

5. U8Jl) li All 8 ju=18 1a 56 (fj). 
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Greaves, J 

O. fl. Wittentaker —Plaintiff. 

v. 

J.O.Galstaun and others —Defen lants. 
Original Civil Suit No. 1008 of 1916* 
Decided on 6th March 1917. 
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I a) Maf ir r and rvant^School master— 
One jnfi' lic* not reasofmbL'-^Threc 
monl!:'- or L'-.m’s notice oii^ht to be s^^en. 

[n t! ' > • r-j.i,*] ^errooment ma^^ter 

io .t coli»t f ) uoticc” on 

: K \ c r,.: tV\ .■])<-•] with. One monlli’^^ 
w'iU' ai n^'i MDt'iilcf r*ind i'not rea* 
con.i ; ' •* . ‘ ‘ L i*"50Cl] 

n --K: il' Arnif^riian Ccdl.i.*, C^vleutta, 
wa* ui 1 >ii -cci f:r g period of lhrc<=» >eais. After 
tlu:^ V ot \ho juriLd he coiUinncci to work as 
anif'su'r f< r rOUV‘ nionib>, ar.d bis jc-rvices were 
tbcii di>}eu'e(l i.itl. on ouc niorjib’> notice: 

HrhJ: that thp niai'tc* v.a:< eulilltd either to 
three months* cr a term’s notice, T P 340 C 2] 

(b) Custom—Proof of— Evidence must be 
clear, convincing and consistent. 

U?ace is I'roved by the oral fvidincp of pc-rsons 
who become cegnisaut of its existence by reason 
of tbeir cccupaiiou iu the particular trade or 
busincs*^. and the evidence 'stablishiog custom or 
usage nui-*t clear. cr^.'nvincing and consistent, 
aud tu prcvfi an usap) iu a particular trade it 
must bo >liovMi that ibo usave U coiii^hstent and 
redsci'able aiui was uniwr.-ally acijuicFced m and 
that ('Versbous acknoivltdg^d it in the trade and 
knew of it or know of it if be tcck tho 

pains to enquire. [ P 340 C Ij 

C. C. Ghose and S. Hyavi — for Plaio- 
tiiff. 

Zorab and A. K. Roy — for Defend¬ 
ants- 

Judgmer-t.—The nlainfiii’ in this case 
claims from the defendants, uho are two 
of the managers oi the Armeni.in College, 
a sum of Rs. 1,490 by way of damages 
under tho circiimstances to which I shall 
presently refer. On 2hth February 1912, 
the plaintiif was appointed as Mathema. 
tical aud Knglish Master at the Armenian 
College for a period of three years from 
the Ist March 1912. at a salary of 
Es, 150 a month with board and lodging. 
The agrccivient, which is contained in a 
resolution signed by three of the governors 
or managers of the College^ on 5th 
March 1912, contains one or two other 
matters to which I need not refer and it 

concludes with these words: 

"Tbe focurily to be paid him {that is, a cer¬ 
tain sum to be retained (rom his salary) when 
the managers dispense with bis services which 
they ate entitled to do for insubordination, in¬ 
sobriety, neglect of duties, etc., on one month's 
notice.” 

In pursuance of that agreement, the 
plaintiff continued as a teacher at the 
Armenian College until the month of July 
of last year. On 22Dd July of last year 
he received verbal notice to terminate 
his a.ppofntment, and on 26th July he 
receded a written notice to terminate 
his appointment as from the 1st August. 
He was offered and paid one month’s 
salary for the month of August, at the 


rato provided by the agreement, j. e., ru. 
pees 1-30. llo continued to occupy his 
iiuarters and received board and lodging 
until the 21th August last, without per. 
forming any duties of the College and be 
was teuderea and accepted a sum of 
R.~. 50 in lieu of the loss which he bad 
sustained by losing the board and lodging 
during tlie period, one month from tbe 
Isb August. The plaintiQ accepted the 
sums of Rs. 150 and Es. 50 without pre- 
judica to such rights as be bad and which 
ho claims in this suit. The plaintiff’s 
claim of Rs. 1,490 is set forth-in detail in 
para. IG of the plaint. His claim is for 
1G90 i.e. Rs. 900 on account'of salary in lieu 
of notice from tbe 1st August 1916 to tbe 
end of January 1917 at the rate of ru¬ 
pees 150 a rpontb, and Rs. 790 for board 
and lodging, electrio current and attend¬ 
ance from the Ist August 1916 to theend 
of January 1917 at the rate of Rs. 150 a 
month, and he gives the defendants cre¬ 
dit for the sum of Rs. 290 received under 
the circumstances which I have already 
stated, making his total claim forRs. 1,490 
as already stated at the commencement 
of this judgment. The issues which have 
been agreed upon between tbe parties, are 
as follows: 6rst, what notice la tbe plaint¬ 
iff entitled to; secondly, to what damages 
if any, is he entitled? 

The defendants’ case shortly put is this, 
they say that they are not liable to the 
plaintitl for any sumatal), that they^were 
entitled to give him a month s not/cs w 
they did, and pay him a sumofBs-150 in 
respect of salary, and that the sum of 
Rs. 50, w hich they have paid him for the 

less of board and lodging, compeusatM 
him for any loss which he has incurred 
in that respect, and they sought to show 

before me that there was a custom or 
usage in tbe profession of school masters, 
both in Calcutta and in India, establis • 

ing that, apart from any dednite agi^- 

ment, tbe school-master was entitled e 
give and receive and the school autbori) 
was entitled to give and receive on 
month’s notice to terminate the agree¬ 
ment. 

The evidence that was given 
was to this effect. On behalf of 
plaintiff Mr. Heramba Chandra Maitr*- 
the Principal of tbe City College 
1905, stated that according to ^heo^eto 
of the City College and of tbe seboo 
which he knew, the teacher orthegoveru 
ing body were entitled to terminate ® 
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ongagement by giving notice to tonuinate 
It with the existing session. He said that 
in his own case he gave notice in April 
to terminate his employment and that 
the session ended ia May and that that 
was good notice, and he said in cross- 
examination that the college must have 
accepted a month’s notice from him and 
that if the college gave him notice in Ap¬ 
ril to terminate in May, the notice would 
be sufficient as the session ended on the 
olst of May. He also stated in cross- 
examination that he knew nothing of 
European schools. The plaintiff also gave 
eyideuce and. with regard to the question 
of the custom, he stated in cross-exami¬ 
nation that he did not know of any cus¬ 
tom in connexion with the Armenian 
Gollege that^ teachers should receive a 
month s notice, and he said: 

- 1 ^°? prepard to say that one month's notice 
18 DOC given except in cases of miseonduct." 

He also gave evidenceupon the ques- 
tion of damages for loss of board, and be 
Baid that at the ' college be occupied a 
large room and had the use of the school 
dining room, the school servants, qloctrio 
lights and fan, and received hoard and 
lodging and had the use of a godown for 
a private servant of his own, ond he esti¬ 
mates that he could not have got accom- 

modation similar to this or suitable ac¬ 
commodation for his position undera less 
sum than Rs. 150, including therein all 
those things which I have mentioned. 
Then on behalf of the defendant. Mr. 
Josyih Samuel Zemin gave evidence. He 
18 Professor of English literature at St. 
Paul B College in this city, and is also a 

the Central College in Corn. 
lia Street. He was previously, he 

part of the time as a junior master and 
part of the time as Head of the College 
... . le he was there, 

wHh ° “asters were dispensed 

it h other than for misconduct, and that 
lu those cases a month's notice was given 

^hen there was no special 

contract or agreement He gave one or 

latid in croBB-examination he said that 
■With regard to the cases in which notice 

had been given that it was perfectly 
understood, when the persona came to the 
college, that one month’s notice should be 
given to terminate their appointments. 
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ilo siii.l thin was one of the terin.sof tlieir 
emrluvinoot. Then Mr. Kirkpatrick gavo 
ovidonco. Uq spjko from voius’ ex 

penenca in the I'unjal), i. o., in Ludhiana 

Amritsar. Delhi and Simla, aud he said 
that so far as be was aware it was always 
the custom that, one montii s notieo siiuuld 
be given and reccivmi. Then .Mr. Mort-no. 
the present Principal of the Armenian 
GolJege, was called and he .spoke frotn ex 
perieuce both of the Armenian Colle-e 
aod as _ head of the C. M. S. Sciiool and 
9*3 IriDCipalof the KidMorpore Institu- 
tion, and he stateil that his understand¬ 
ing of the custom was that, in the ab- 
sence of an agreement, a month’s notice 
IS usually given and accepted, and he 
stated that when he ceased to reside upon 
the college premises he accepted from 
the governors an allowance of Es. 50 a 
month m lieu of board and lodging. 

Then we had the evidence of Mr Gal 
staun who isone of the defendants, and of 
Mr. David, who is the other defendant, 
booh oi them being managers of the 
college at the present time, and they 

stated that in their experience it had 
been the custom among the masters of 
the Armenian College to take and receive 
one month’s notice to terminate their 
engagoinents and with regard to the sum 

° tendered to the 

plaintiff in lieu of board and lodging, thev 
stated that _ they arrived at this figure 
upon the basis of what it would cost to oh- 
tain suitable accommodation at the Young 
Men 6 Christian Association in Corpora¬ 
tion street. Mr. David stated that, for 
full board and lodging and the use of a 
separate room including electric light 
and fan and the general use of other 
rooms there the charge would bo Us. 35 
a month, but that, of course, no profit 

was being made by the Society in respect 
Oi tnoso charges. 

Now it seems to me that there are 
three possible conclusions that one can 
arrive at in this case. First, you can 
say that the employment of the plaintiff 
having been continued after the expira¬ 
tion of his agreement, he must be treated 
as holding his post upon a yearly employ¬ 
ment which conld only be terminated 
with the end of the session, i. e., upon 
the 2l8t December 1916, or if you 
take the holidays into account then on 
the 2l8t January 1917; or, secondly, 
it IB possible to say that he is entitled to 
a reasonable notice, i. e., either three 
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inoijfli*' notice or a term's notice, tho 
fii-Ht of V Inch woiiiH have the ell'oct of 
ter: liniMn.’ hin c.'nrilovrnent at the en 1 
oi’()o''ol'er irj 1 Mi 0 s^conii on the 2isc 
DoC’OnOer lUiti. So far ;i,3 I cm i’a'her, 
tho <cln:jl ve.tr on Is on the 21st De^otn- 
her, iinh there are throe terms in the 
v<Mr -“000 from tho 2l3t Jtnuirv to 
the iotli May, another from tho loth 
Jnoo !o the 1st October an I another 
from tiio lUh October to tho 21st 
Docetnher. If he was entitle! to three 
months’ notice from the Ut Aujiiat, hi3 
emplovmont woulrl come bo an en I at 
tho enh of Oetohor, an I if lu wa-sentitlol 
bo a term’s notice then his omnloviiHob 
wnull cjtoe to an end oi>iior on the 21sb 
Dcoomh-r, as tho plaincilT couten ls, on 
tho 2lst January when the scIio jI holi¬ 
days ond ; or, thirdly, thoro is the con- 
fcoution of bho defoudants tint according 
to the cjstom, which is generrilly in 
vogue in Gvlcutta and in Inlii, an em¬ 
ployment of this kind can be terminated 
by a month’s notice. Now, 6rsfc of all, 
so far as the custom is oonoarnel, I am 
not satisfioi upon the evidence thit any 
oastom of a month’s notice in an o nploy. 
menb of this kind has been established to 
my sabiafaotion. 

The rule of proof of custom or usage can 
be stated shortly as follows:—Usage is 
proved by the oral evidence of persons 
who become cognisant of its existence bv 
•reason of their occupation in the parti- 
cuhr trade or hasinoss, and evidence 
establishing custom or usage must be 
clear, convincing aud consiabeofc, and bo 
prove an usage in a particular trade, it 
must ba shown that the usage is consis¬ 
tent and rea^onahla’and was universally 
acqiiiescsd inanl thatevaryboiy ackoow. 
ielgel it in the trade and knew of it, or 
might know of it if ha took the pains bo 
enquire. Now, of course, I have h)fore 
me certain evidence as to the existence 
of this custom, but [ am not satisdnl 
that tho evidoDCO is sufficient to establish 
that this custom is so established as to 
be known to every one in the profession 
if he takes the pains to enquire, nor am 
I satisbed at all that one month’s notice 
in the case of an employment of this kin 1 
is a reasonable notice, because as I point¬ 
ed out in the courss of the case, bheschool 
terms beginning as they do. it might 
press very harshly upon a person employ¬ 
ed as a teacher if he were given one 
month’s notice, say, at the beginning of 


t wo munr.hs aod probibly ano-.hsr month 
during the ■■jhool liolilays befjre a new 
term begin at another school, i.a ,unless 
ha were fort'in ite enough to get a tern- 
poriry jjosiaon or so na other kind of 
einployinont, ne might walUfinl himself 
without anv msvns of support during 
that period if a rule of a month’s ootioa 
were established. 

T.ierofor3, I ciunobsay that in a pro- 
feisi )n of this kin 1 this is a reasonable 
notice. Counsel for tin plaintiff referred 
me t'j the case of Todd v. Kenich (l). In 
that cue a ii ly lul haen employed asa 
governess for a term of one year at a 
s.ilary of £10 a yoir. She was given 
notics to terminate her engagement 
before her term hvl expired and her 
employer offered her a m )Qth’s salary io 
lieu of notice. She decline! to accept 
this and she sued for salary at the agreed 
rate for the balance of the year during 
which she had been engaged and she re- 
covered the amount for which she sued. 
Agvin t that there was an unsuccessfal 
appeal'and Chief Biron Pollock made 
this statement io his iulgment:— 

“The position which tbs Itly hild^, the sti- 
tion which she oooajiis in bh) fafndv, and tb« 
ni i'in’p in which such a p?f»on is usually treated 
io society, cQrtaiQlv pljce It a very difTarettt 
froiQ that whish mere menial and 
domestic servants bold. Sj fir, thetifore^ ai 
the I’l is to treated as a master of law a 
govf'f does not fall wiobia that ruU/' 

Jtuci I do Dob saa why fchab priocipl© 
should not be applicable here. Then ^ 
have gob to consider the two other alter¬ 
natives, i. e., whether hiving regard to 

the terms of the resolution of 5bh March 
1912, the employment must bo deemed 
bj hive been continued as an yearly em¬ 
ployment, which would terminate with 
the eud of the year or of the school ses¬ 
sion. I am inclined bo thiuk that tbisi* 
probably the true position in this cise, 
an! that after the plaintiff’s agreement 
hil expired, he stave) on with the Ar¬ 
menian College on an yearly agreement 
terminating when the school y<^ar termi¬ 
nated, i. 0 ., on 2 l 3 t December or there- 
abouf.a iq ftny year, but if I am not right 
ici this, then I think that apart from snj 
provision in the agreement itself, _th( 
plaintiff is entitled to a reasonable notice 
which I should pub at either thrj 
months’ or a term’s notdoe. So, I 
for the purposes of this cis“, it will^W 

(1) (1852J 8 Bs. I, J Bx 1. 
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a term, as than be might have to wait 
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aullioieot if 1 tfvko it that the plaintift 
was GQtitlel to notice up to 21st Decem¬ 
ber, whether under the agreement or as a 
reasonable notice. Before I come to deal 
with the actual sura to which the plaintiff 
is entitled, I think, I shonld say some¬ 
thing with regard to the concluding words 
of his agreement. 

I think that the fact that one month's 
notice applies to a case of insobordina- 
tion. insobriety, neglect of duties, etc., 
(the etc., of course, being ejusdera generis) 
negatives the idea of one month’s notice 
if his service is dispensed with on other 
grounds. I think that this is an addi¬ 
tional reason why notice to terminate his 
services should terminate with the 
end ol the session itself, or that he should 
receive the reasonable notice such as I 
have described. Therefore. I think, the 
plaintiff is entitled to recover from the 
defendants salary at the rate of Rs. 160 
a month for the four months of August 
September, October and November and 
for a further period of 21 days. i. e., up 
to 21st December (I do not think he is 
entitled to include the school holidays 
from 2l8t December to 21st January), 
i. e., under these two heads he will he 

entitled to a sum of Rs. 705 calculated 
at the rate of Rs. 150 a month. Then so 
far as board and lodging are eoncernod, I 
feel some difficulty in this matter and 
apart from the case of Mr. Moreno him- 
self, I should have certainlv thought that 
the plaintiff was entitled to be recom¬ 
pensed for the loss, which he sava he 
suffered, at a sum greater than Rs. 50 a 
month and, of course. Mr. Moreno sava 
that this was a^utual arrangement bet¬ 
ween himself and the managers. Tt mav 
have been that other arrangements would 
have been arrived at if he had not been 
agreeable to the managers’ proposal and 
had accepted the sum offered. T think 
ft air figure to allow is Rs. 75 a month 
oaloulated for the months ol August Rep 

entitled to recover from the defendanfo 
the sum of Rs. 705 plus Rb. 350 leea the 

sum of Rs. 200 already paid, that is to 

say. a total sum of Rs. 855. I gi^e 
meat for that sum to be paid tn tul 

plaintiff by the defendants, who do not 
as managers desire to dispute their liabi 
Jity If I am against them in the defence 
they raise, and the defendants must pay 


to the plaintiff'his costs of tho suit. As 
the suit has boon brought in the High 
Court, J direct taxation under H. 58, 
Chap. 30 of the Rules of the Original 
Side of this Court. 

V.B./r.k. Appeal allowed. 
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Fletcher, Greaves and SiiAMsor, 

IICDA, TJ. 

Muzaffor Ah Appellant. 

V, 

Seep, of State and another —Urspon- 
dents. 

Letters Patent Appeal No. 3 of 1815, 
Decided on dth January I'JIH, against 
the decree of Beachcroft. .T.. diilering in 
opinion from Chatterjee, J.. D/. Qnd 
Augustl915. in Appeal Suit No. 345 of 
1913. 

Land AcquisJHon Act (1894', S. 23—Per 
ifletcher and (Jreaves, JJ.-Qgarry-Mea»ure 
of comoenialions is amount of workable 
*tor.e likely to be gotten Iheiefrom. (Shawsul 
Hiiila. J. dii^senting). 

Ibe ba!^i3 of tbe compenr-ation vo be paid for 
acquiring a quarry is ihe aiuomit of workable 
stone likely to be gotten then frem taken at a rate 
to be determined from the evidence. [P 343 C 1] 

Per Shamsul Uitda, J .—lu cases of this kind 
It IS generally nec-ssary to take two or all me¬ 
thods of valuation available in order to arrive at 
a fairly correct valuation, as exact valiiaticn is 
piaclicHllv itnpcssible and approximate market 
value IS all that can be aimrd at, [p 343 C 1 ] 

Sarat Chunder Basah and Hamendra 

Coomar Das—for Appellant. 

Bam Ckaran Mitier ~ lor Reapon- 
deots. 

Fletcher, J. This appeal is preferred 
under Ci. 15 of Ihe fjettora l^atont. The 
only (lueslion involved in the H/^peal is. 
what was the rniirke‘ value of certain 
land compulporily acijuired under the 
provifioiis of the f^and Ae'juisiliun Act. 
The land acquired is a hill in the Sonthal 
ierganas which is called Bshadurpur and 
Bol|>ahari. It was acijuired in conneo- 
^on with rhe construction of the Lower 
Ganges Bridge. The value of the land as 
a quarry was the subject-matter of the en¬ 
quiry in the proceedings out of which this 
appeal arises and also was the basis of the 
argument before us. Tho declaration is 
dated 9th August 1909. The Collector 
awarded Rs. 976-6.0 in respect of the 
land the subject of the present appeal 
The District Judge increased this amount 
to Rs. 3,125. On appeal to this Court 
the appeal came to be heard by Digambar 
Chatterjee and Bsachcroft, JJ. ' They 
were divided in their opinion, Digambar 
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Gh\l U3r!-!r-, T. of opinion that Mie 
vvar’o-l fiv tlie Di^^’-ricb 

'■) 1)0 incroa^Oi] to R--. S.734-4-0 
'-vhil-t f!ei til .1., WAS cl rif)inion tlnb 
□0 ‘^v t'l't 1 hi-i u30n ?hovvn loi* incroasin" 


the amount; !VA-ar<lQ.l hv the Disbrict-Tufli’e. 
Befoi-o fi)-' District as '-voll asi ho- 

fore ])i.i>ariil)ar Chafefcerjee anl Boach- 
crofb. JJ., there wore two claifnanta. The 
[ire^ent apfiellant who was the claimant 
L nnil is the nroprietor of the land. The 
claimant 2, Mr. Atkinson, took a lease 
for 4 years of the property on 5th August 
1908, The claimant 1 alleges that the 
lease to Atkinson covers only G bighas of 
the property, although the property ac¬ 
quired contains an area of 127 inghas, 
Claimant No. 2 before the Collector 
claime-i Rs. 31.00,000. Claimant No 1 
lid not !nako any claim before the Collec¬ 
tor as he was not served with notice, but 
on his application for a reference bo the 
■Bidgo he claimed Rs. 1,GO,000. The Col- 
lector valued the land in 3 villages at rupees 
1,394-8.0. We are only concerned with 
the land in 2 villages, Banjikand and 
Shampur, and as already medtionel the 
amount awarded in respect of these 2 
villages \vas Rs, 976.G.0. The Collector 
relied on a valuation made by Mr. 
Green, Superintending Engineer to the 
Government. Foolishly a copy of this 
valuation was nob annexed to the award 
and for some time the parties were re¬ 
fused a copy of the same. A copy however 
was ultimately given and the claimants 
do nob appear to have been prejudiced in 
any way by the refusal to supply a copy 
in first instance. Claimant No. 1 has 
preferred this appeal under Cl. 14, Let- 
ters Patent. No appeal has been prefer¬ 
red by claimant No. 2. In the first place 
I will deal with the suggestion that was 
made that the lease to Atkinson com¬ 
prised only 6 or perhaps 20 bighas. The 
lease is of the Khaspatil Belpahari hill in 
Mouza Belpahari excepting lands settled 
with tenants. The northern boundary is 
given in the lease as Mauzda Banjikand 
and the southern boundary as Shampur. 
The lands according to the description in 
the lease beir the khasra No, 2 in Mauza 
Belpahari The claimant No. 1 produced 
a khasra Ex. 2 of Mauza Shampur, which 

they say, is the khasra referred bo in the 
lease. 

The claimant No. 1 also called a wit¬ 
ness Ketabuddin Sheikh who stated that 
Shampur is also called Belpahari. This 


witness perhaps by oversight was not 
ci-o?3 eximined on this point. But if 
Shimpur and Belpahari are one and tha 
same, the -roiuhorn boundary as giveu io 
the lease o' Shampur is nob explained. It 
may be that the khasra referred to in the 
loa=a is false demonstration. The evidence 
in my opinion does not show that all that 
Atkinson gob under his lease was 6 or 20 
bighas. The main point however argued on 
this appeal is as to the amount of com¬ 
pensation to be allowed. The present 
appeal is valued at Rs. 8,734.4.0, the 
amount that Digambar Chatterjee, J., 
thought should be allowed. The valna- 
tion of that learned Judge proceeded on 
this basis. He took the terras of a pro¬ 
visional agreement, dated 29bh .\pril 
1909, as varied on 28bh May 1903 bet¬ 
ween Mr. Atkinson and Mr. Gales, the 
Engineer.in.Chief in charge of the con- 
sbruction of the Lower Ganges Bridge. 
Under the terms of that agreement the 
Engineer.in-Chief was to get a lease from 


Mr. Atkinson of Belpahari up bo October 
1912, the date when Atkison's lease from 
the claimant No. 1 terminated. The terms 
of the proposed lease were a monthly 
rent of Rs. 42, royalty of 7 annas psr 
100 cubic feet of maberal removed 
from the quarry, minimum amount to be 
remove! beingguaranbead at 40,000 cubic 
feet a month and that the agreement 
could be determined by the lessee on one 
month’s notice. 

On this basis Digambar Chatterjee, J.» 
thought that the compensation should be 
based on the assumption that this agree¬ 
ment should run until October 1912 and 
calculating the minimum amount bo be 
worked a month at the royalty of 7 annas 
per 100 cubic feet and adding the dew 
rent he arrived at the figure of rupe®^ 
8,734-4-0. I am wholly unable bo agree 
with the view of the learned Judge. 
evidence of Mr. Green, which in my 
nion is not really challenged, shows that 
the amount of stone that could be cod* 
venienbly and profitably worked was 
4,81,032 cubic feet. Suggestions have 
been made that Mr. Green neglected to 
take into consideration stone when b e 
overlay was more than 3 feet and also 
when the stone lay below 15 feat. The 
evidence does not show that with regar 
to the land in question Mr. Green s me • 
hod was inaccurate and it is obvious th« 
a prudent purchaser before he acgnir 
an unopened quarry would consult an ex* 
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p 0 rt as to the amount of stone likely to 
be gotten. 

There is nothing to suggest that an ex- 
pert so consulted would have proceeded 
differently or come to a conclusion other 
than that arrived at by Mr. Greeu. Evi¬ 
dence of what may be the working con¬ 
ditions or the value of stone in other qu¬ 
arries seems to me to be of little or no 
value. I think the estimate of Mr. Green 
as tothequantityof stone capable of being 
worked should be accepted, and as to the 
rate that should be paid there is no 
difficulty. The parties agreed upon a 
rate of 7 annas per 100 cubic feet and 
this cannot be departed from on the 
ground that the Government paid in ex¬ 
cess of this rate with regard to small 
quantities either to terminate disputes or 
to avoid litigation. In the result I think 
the proper basis of the compensation is 
the amount of workable stone as estimated 
by Mr. Green taken at the agreed rate of 
7 annas per 100 cubic feet. On that 
basis the amount given to the claimants 
by the learned District Judge is in excess 
of the value. The present appeal I think, 
therefore, fails and must be dismissed 
with costs. Three hundred rupees. 

Greaves, J.— I agree. 

Shamsul Huda, J. —I regret I am 
unable to agree with the majority of the 
Court in the conclusions arrived at by 
them. As observed in the case of Harish 
Chunder Neogy v. Secy, of State (l). it is 
generally necessary in cases of this kind 
to take two or all the methods of valua¬ 
tion available in order to arrive at a fairly 
correct valuation. Exact valuation is 
practically impossible. The approximate 
market value is all that can be aimed at. 
In this case three methods of valuation 
have bean discussed before us. The first 
18 the valuation based on Mr. Green’s 
Mport supported by his evidence in Court. 
Mr. Green, however, is not an expert in 
matters of quarrying. He made his valua- 
tion on the result of certain trial pits 

that he dug all over the land at regular 

intervals. He admitted that he had not 
before tried this method for the purpose 
of valuing quarries. Mr. GreenU valua¬ 
tion. I may state, was the basis of the 
Collector’s award. The District Judge 
however, did not accept his valuation as 
he considered the royalty of 4 annas per 
hundred oo bio feet of stone was too low. 
n (1907) 11 0 W N 876: --- 
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In this Court D. Chafcterjoo, J,, did not 
accept his valuation also and Boaoh- 
oroft, J., was not wholly satisfied with 
it. It may bo," says Boaohendt, T. 

that iu fact Mr. Green haa unJer-ostiuialod or 
ovec-estiiniiWl tlio (]nantity of workable stone. 
But tb.at is not the point. The question is, 
would a pros[.cjtivo purcli isor, apart from the 
question of low rates, have come to the 

same conclusiou." 

I am unable to accept Mr, Green’s 
estimate for two main reasons. In the 
first place, Mr. Green only valued stone 
that could be reached within 3 feet of 
the surface and he also did not take into 
account any stone helow a depth of 
15 feet. In this respect the other expert 
witnesses are not in accord with him. 
For instance, in regard to the overlay of 
more than 3 feet. Mr. Martin, the first 
witness for the Secretary of State, said 
that it would pay to remove about 5 or 
‘ 6 feet of earth unless one struck solid 
stone; and regarding the depth up to 
which a quarrv can bo worked, Mr. 
Edward, Executive Engineer of State 
Railways of India, who had actual ex¬ 
perience of quarrying at Belpahar, being 
in charge of the quarries for over a year, 
says that in bis experience it does not 
pay to work down more than 15 or 20 feet 
on a slope such as Belpaliar. I think, 
therefore, Mr. Green’s estimate is an 
under-valuation and should not be ac¬ 
cepted. The second method of valuation 
on the lease granted to Atkin¬ 
son, the claimant 2, by the claimant 1, 
dated 5th August. 1908. It seems that 
Atkinson had taken a lease for some land 
in Belpahar for four years at a rental of 
Rs. 250 a year, the whole of which 
amount, namely, Rs. 1,000 was paid in 
advance. The difficulty in basing a con¬ 
clusion on this lease has arisen from the 
uncertainty regarding the quantity of 
land covered by it. It has been contended 
on behalf of the appellant that this lease 
covered an area of 6 bighas only as it is 
expressly stated in the lease to belong to 
khasra No. 2. It appears from Ex. 2 
that khasra No. 2 of Monza Sbampur 
has an area of 6 bighas and 5 cottas only. 

It has, however, been contended on be¬ 
half of the Secretary of State that Sham- 
pur is different from Belpahar, and that, 
therefore. Ex. 2, the khasra of Shampur, 
gives no indication of the quantity of 
land covered by the lease. As has been 
pointed out by D. Ghatterjee, J., tbe 
witness 1 examined on behalf of the first 
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parl-y sialul in th3 very beginuiuj’ ot his 

exiniination-in-chiel', 

"I liiiov.- the Rifidi iCliord andSl'ampui'maual. 
Shiiiiipur is abo known as CLlpanati”, 


an;l thcne was was do cross oxaniiuatioD 
on tlio point. I c.muot thiok that the 
statement like this \vod[<4 have gone un¬ 
challenged it it were untrue. Assuming, 
houever, that tlie lease covered the 
\'>liole of the waste land of tho mauza. as 
jiointed out by D. Chabterjeo,.)., it would 
cover an area of 20 highas. It was, how- 
ever, claimed by claiiiiant 2 that the 
lease covered theentireareaof the mauza, 
but it is clear that his lease was in ics- 
pecb of the Khaspalit hill oscepting the 
settled land and lands cultivated by 
tenants. On the footing of the lease 
covering an area of 20 highas, tho rent 
for four \ears of 13* higlns would amount 
to Hs. O.-joO. It is not, however, shown 
that four years' quarrying hy .\tkiDSOD 
would have exhausrod llieentiraquautity 
of stoDO and loft the propertv wholly 
valueless. All that can be said on the 
basis of this lease is that the value shouM 


m no case be less than Rs. 0,350. 

The third basis of valuation is t 
provisional agreement between elaimani 

and tho Engineer-in-Chief of the Eow 

Ganges Bridge. By that lease the less 
agreed to pay to Atkinson for Bolpabar 
rental of Rs. 42 per annura for the pari* 
from April 1009 to October 1912. Thr 
other mauzas were also included in th 
lease on similar terms with a differen' 
lu the rout. When the Secretary of Sta 
took possession in December 1909 fcl 
lease had 35 months yet to run. If th; 
lease had been in force under its terms 
subsequently varied, Atkinson would ha' 
^ceived for Belpahari Rs. 42 into 35- 
Rs. 1,470 as rent and royalty calculaf* 
on a minimum quantity of 40,000 cub 
feet of stone per month at the rate 
7 annas per hundred cubic feet, whic 
would have amounted to Rs. 6,125, tl 
whole amounting to Rs, 7,595. The on 
question as to the acceptance of this has 
is that the lease was terminable on 
month’s notice. No doubt cho less* 
guarded himself against contingencies 1: 
this special provision, but there is notl 
ing to show that such an option was i 

all likely to he exercised by the lesse 
It is noticeable that in accordance wit 
the terms of tho provisioualleaseaformi 
lease was subsequently executed in rei 
peot of the three other mauzas. Who 


V. Apara Prosad 191g 

the evidence in Court was being recorded 
the term of the lease of the three mauzas 
had expired and yet there is not a word 
in the evidence to suggest that as regards 
those mauzas the option had to be exer¬ 
cised in any case and I have no reason to 
think that the term of the provisional 
lease, namely, the period from April 
1909 to October 1912 did nob represent 
an expectation on the part of the lessee 
to continue quarrying bill the end of the 
lease. The reason why Belpahar had to 
be acquired, instead of being held in lease 
like the other three mauzas, was that 
there was a defect in the title of the 
lessor. That, however, does not affect 
the present question. The valuation on 
this basis is strongly supported by the 
valuation based on Atkinson's lease of 
5th August 1908, the difference between 
Rs. 6,350 and Rs. 7,595 being accounted 
. for by the chance of some value being 
still left in the quarries at the end of 
Atkinson’s lease, which there is nothing 
to negative. I would, therefore, agree 
with the valuation arrived at by D.Chat- 
terjee, .T,. and decree accordingly. 
v.B./u K. Appeal dismissed. 
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Fletcher and Shamsul Huda, JJ. 

Jogendra Nath Mitra —Plaintiff—Ap¬ 
pellant. 

V. 

Apara Prosad Mukerjee—Delendioi^ 
Respondent. 

Appeal No. 987 of 1916, Decided on 
11th April 1918, from the appellato 
decree of Sub-I., Qnd Court, Burdwao, 

D/. 29th Januarv 1916. 

Landlord and Tenant—Landlord agreeing 
to bear ceases—Cesiec cannot be recorered. 

Where a landlord let out a tenure at Rs. 90 per 
anoum including the cesses: 

ife/d: that the Undbrd clearly undertook by 
contract, as between himself and tho tenure 
-holder, that ho would bear the cesses. tP345 0a] 

Bepin Behari Ghose, I —for AppellauL 

Sarat Chandra B!/sack,SurendraNath 
Giiha, Narendra Nath Chowdhury ior 
Bepin Behari Ghose, 2 —for Raspondant. 

FACTS material to the report will 
appear from the following extract from 
the judgment of tbelowerappellabeCoart. 

The only question in controversy between 
the parties in this appeal is whether 
plaintiff is entitled to cesses. The jadg- 
ment of the learned Munsif has been read 
over. The arguments of the pleaders of 
both parties were heard. It appears from 
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the patta granted by plnintift’s predooLS- 

sor-in-interest to the defendant that iho 

latter is to pay an annual jama of R< 5 . !)0, 
including cesses. A(iparently, therefoie, 
plaintift cannot get cesses under the con¬ 
tract. The learned pleader for tlieappel- 
lant. however, refers me to the decision 
in the case of Mohanund Sahay v. 
Saidunnessa Bibi appears that the 
learned Munaif considered the effect of 
this decision and I quite agree in the 
view expressed by him. Thecircumstances 
which Jed to the contract embodied in 
tbe patta are peculiar. It appears that 
the defendant 3 father held a mokuiaii 
jama of Rs. 128 under tbe plaintiff pre¬ 
decessor. Owing to tho outbreak of 
^alaria of a virulent type among the 
tenantry many of the tenants died while 
some deserted the village. Consequently 
there was a considerable falling off in the 
income of the defendant’s father. He 
accordingly surrendered the jama. The 

plaintiff’s predecessor then remained in 

kbas possession for sometime and saw that 
the income from the tenants was only Rs. 
bU. He then persuaded tho defendant to 
take fresh settlement at an annual rental 
fis. including cesses. The defendant 
^ould sustain a loss of Rs. .30 annually if 

landlnr!*' ^ 1 ° proposed hv the 

lid th'r l""*'''’'®'' 'lefendant ac¬ 

cepted the lease and the plaintiff's p,ede. 

upZfdTi'”;'.'^ . 

eTe If a Pey the ccscs in 

excess If any imposed in future^* In mv 

wM 7 "m ‘hecircumstanc.s 

thfi Ipf ncceptPfl hv 

h^d t • ‘T 

0 idea of increasing the ri*nt or 
»mhe''noi‘’'’‘'“"’''^ ''’tte 

thus fixed '^e'^feaPe of thej^ma 

thus fixed was incorporated inthepatto 

was St, ‘he ia.a Inld 
It '"ereased. As the jama incinded 

Tan “ '^ee'antamnnnt 

patta that neither the rent nor the ccs.es 
would be increased. In this view I di. 
miss the appeal with costs and affirm the 
decree of the first Court. 

Judgment. -*-Thi8 is an appeal by the 
plaintiff against the decision of the learned 
Subordinate Judge of Bardwan affirmine 

th^deoision of ^e_Munsif of the same 
1. (1909) 8 0 L J 625. 


place. The phiinlilV, who is tho lami'ord 
silt'd for rent the ilefondiuit, who was a 
tenure-h.ilder under him. The only r|iies- 
tien in the appeal as it was in tlio Cuiirta 
iielow is: 

“Js tho defendant iiiihlo to pay the cok-.;s or 
did tho Iniidlord plaintill iindortako by the con¬ 
tract to bear that li.ibilils /” 

It is a |)erfoctIy clear case, hecauso the 
property was let out at Rs. 'JO per aununt 
icoiuding the cesses. The landlord might 
wisely or unwisely lin\o agreed to that 
contract and it mav l.e a niisfortune tliat 
the cesses have been ?(j considerahly 
increased. lUit notwithstan-iing that thei 
lanfllord clearly undertook hy contniut as 
between hitnseii and the teniir.;.holder 
that he would bear the cesses. That being, 
so. the view adopted by the learned Judgd 
of the lower appellate Court is correct.' 
The appeal fails and is dismissed with 
costs. 

v.B./r.k. Appeal dismissed. 
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RlClIAIiDSON AND BEaCIICROFT, IJ . 
Maliamad Jolis and ethers—Vhmm 
—Appellants. 

V. 

Secy, of Slate —Defendant-- Rf-ision. 
dent. 

.M.peals Nos. 1162, 1507 to 1510 of 
1915. Decided on 4th February 1918, 
from appellate decrees of Disb. Judge, 
No-akali. D/- 27th January 1915 
Ljmilfttion Ack (1908), Art. 142-Suit for 

declaration of title and confirmation of 
poa.esaion, plaintiff alleging that he waa 
out of possersion—Suit may be treated at 
one for recovery of possession for purposes 
of limitation. 

Where a plainiiff ia a mil f' r deel-iration of 
title and ccnfirm.itif.n of pr'^oj'-'i •>n alleges facts 
which show that he was oui of pci.'fc-ssion, bis 
suit, even though fiained for c'-nfirnialion of 
po^^e.-^mn. mav bi treated as- nuc for rcc wrv of 
popseKion if his t'lle to reover posheesion lias 
net bp(?o barred by limitation; but v.here the 
plaintilT in nicb a .-uit miikes a ease that be 
IS in possession, but fails to prove bis possessiou, 
the Court will oot give him reer very of pos* 
Session, even though he proves his titlo and tbe 
suit has been instituted witHn the limitation 
cermd pre-rribed for suits for recovery of pos¬ 
session: Ifi IF. R. 27 and 1 I. C. 547, Kxyl. 

CP34GC2] 

Jadu Nath Kanjilal and Girjia Pro- 
sauna Sanyal—(or Appellants. 

Bam Charan Miller—(or Respondent. 
Richardson, J. Having read my 
learned brother’s judgment I concur in 
the conclusion at which he has arrived. 

The question is merely on which side of 
tho line of demarcation drawn by the 
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Be 

achcrofl, J,—These appeals relate 

to a 

l.irge 

area of riverside laud in the 


[lu.-lrakali Kli-j.s Malial in the Noakhali 
l-)istrict. The plaintiffs, who are the ap¬ 
pellants, jjot settlement of some land, 
bounded on the north by the river, in 
1893. Since then there has been a con- 
siderahie accretion of land on the north 
side of the plaintiffs’ holding and this 
land has been dealbwith in three separate 
itrips, The stri[) immediately to tlio 
north o: the phiintiffs’ holding was kept 
as gopab, the strip to the north of that 
was settled with the plaintiffs in 1906. 
and the northernmost strip, which is 
now the riverside land was settled, also 
in 1906, with some persons other than 
the plaintiff's. In the jireseot suit the 
first Court gave the plaintiff’s a docroo in 
respect of all the accreted land, but on 
appeal Ihe District Judge reversed the 
Munsif’s decision in respect of the nor¬ 
thernmost strip of land and the present 
appeals concern only that strip. The 
learned Judge found that though the 
plaintiff's had title to the land in dis. 
putG as being an accretion to thoir hold¬ 
ing, their suits were barred by limitation 
as they were not for recovery of pos¬ 
session, but for declaration of title and 
confirmation of possession. The period 
of limitation for such a suit is six years 
and the learned Judge found that the 
persons with whom the strip in dispute 
was settled in 1905 had been in posses, 
sion for over seven years when the suit 
was brought in 1912, 

In appeal it is argued with reference 
to the question of limitation that though 
the suit was framed as one for coofirma- 
tion of possession the Court may treat it 
as one for recovery of possession and 
give plaintiffs the appropriate relief, as 
admittedly the hnl had only been 
formed within 12 years of ihe date of 
filing the suit, have been referred 
to a number of authorities ranging from 
the case, of Moulvie Abdoollah v. Saha 
Nujeesooddeen (l) decided in 1871 to the 

1. (1S71) 16 W R 277- ” ” ^ 


case of Lis^rstcan Kcer v. Bam Protap 
Siv.oh (2) decided io 1909. These autho- 
ritics establish this, that where a plain- 
tii'; alleges f.iets which show that be was 
out of possession, his suit, even though 
framed as one for confirmation of posses¬ 
sion, may be treated as one for recovery 
of posse.ssion, but where he makes a case 
that he is in possession and fails to prove 
his possession, the Court will not give 
him recovery of possession even though 
he p-roves his title. There is no hard¬ 
ship in this rule. Apart from the fact 
that a plaintiff cannot complain of the 
Court’s refusal to give him relief if he 
comes with a false story, it is clear that 
if be came after six years with an allega¬ 
tion that he was in possession and sue' 
ceeded in proving that possession, bis 
suit would be barred: Shyamanand Das 
v. liaj Narain Das It is obvious 
that he ought not to be placed in a 
bettor position because part of his case 
turns out to be false. In the present 
case plaintiffs alleged that they were in 
possession and had brought the land 
under cultivation at great expense, and 
they brought their suits because the land 
liad been settled with others. Their 
allegations have been found to be false. 
That being so, I am of opinion that the 
suits were rightly dismissed by the 
learned District Judge and that these 
appeals ought to be dismissed with costs. 

V.B./R.j^__ Avveals dismissed. _ 

2. (1909 4 I C 547.' 

3. (1906 4 C L J 668. 
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Fletcher and Shamsdl Huda, JJ. 

A Vakil, In the matter of. 

Civil Rule No. 138 of 1918. Decided on 
7tb March 1918. _ ... 

(a) Criminal P. C. (5 of 1898 ). S, 476- 
Courts in presidency towns have no powe 

to direct prosecution under S. 476. 

Pec Citriam {Fletcher, J., duUtante) S. 4 /o, 
does not apply to an offence committed M o 
a Court in presidency towns. Consequently, 
is not competent to the High Court, ® 
under S. 476, to direct the prosecution of a ^ 
son IOC the offence or forgery or * 

forgery brought to its notice in the ^ 7 ^ gl 
hearinc an appeal in a probate case. . 

(b) Criminal P. C. (5 of 1898). Ss. 195 aud 

476—Scope. OR ft to 

Ibe qualifications mentioned in S, 196. 

be treated as incorporated in tbo .i 

S.476. CP348tJiJ 

N. Sarkar, Atulya Ckaran 

Sarat Chandra Chowdhury and 

Charan Sinhu—ioi Vakil. 
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f)i re 

Judgment. —This is ;i Rule issued on 
a vakil calling on him to show cause 
why under tho provisions of S. 47li. 
Criminal P. C. procQ3cliug3 should not 
be taken against him in respect of tho 
evidence given by him in Appeal from 
Original Decree No. 248 of 1916, or why 
such other order should not be made 
with reference to the offences committovd 
by the said vakil before this Court or 
brought to its notice in these proceedings, 
as to this Court may seem fit. The ap¬ 
peal was heard by myself and Shamsul 
Huda, J. It was a probate case, and 
agreeing with the decision of the learned 
District Judge, we found that the will 
was a forgery. Sanction to prosecute 
the appellant in the apeal had been 
granted by the lower Court and, on the 
will or the document said to be the will, 
the vakil’s name appeared as one of the 
attesting witnesses. The vakil did not 
give evidence in the Court below, nor did 
be appear before the Commissioner under 
the commission issued by the lower 
Court for the purpose of taking his evi- 
dence. He stated that the parties had 
informed him that they did not require 
his evidence. We directed him to appear 
before us and with the consent of all 
parties his evidence was taken in this 
Court. He swore that the signature 
appearing on the alleged will, where his 
name appeared as one of the attesting 
witnesses, was not his sigtiature. We 
did not agree with that view. 

We had before ns documents which 
had been filed in this Court by him— 
Vakalatnamas—for the purpose of com¬ 
parison and we came to the conclusion 
that the signature apparently was his. 
Having regard to his evidence and the 
circumstances of the case, we thought that 
we should not allow the case to rest 
where it was, more especially so, as the 
person against whom this Rule was issued 
was a person practising in this Court as 
one of the qualified practitioners. We 
therefore issued the present Rule. On 
the hearing of the Rule, it has been 
objected, first of all. that S. 476, Ctimi- 
nal P. 0., does not apply to an offence 
committed before a Court in the presi- 
dency town and. secondly, that even if 
it does, the qualification in 8. 195, Ori- 
minal P. 0., must be read into S. 476 
and therefore except as regards the 
statements made in his evidence, it would 
-not be competent to this Court acting 


AVakh, Calcutta ;!17 

umior S. -I7<i to >lireet Mio prosecution of 
tlio vakil for tlio oilouco of fcigiug or 
abofctiug the for-ing of tho will, Todeal 
with tho lirsTi [luiut itrsl, rr'ii ,i;oo lias 
iioen placed on the decision of t'ourb 
in tho case of Krtlar Nath Kar v. 
Eiuperor (l), whore the learned Judge 
remarked: 

Wo hjivo Cf'n.^idcreJ iho 'vliicb we 

.should tate iu tlic matter, s. CriniiDal 
P, 0. does Dot appear ic provide lor tee case of 
an odcnco bei’ore a Court iu a pro town. 

It empowers a C-^urt to toud a ca 0 /’r inquiry 
vF trial to the nearest Majii'-lrat*' ' ! the nrst 
class. But tbe nearest Magistrate, caiU'dy, the 
Presidency Magistrate, is not a Magistrate of the 
first Class. 

Speaking for myself, I think that it 
may be open bo question whether the 
nearest Magistrate of the first class is 
not a person who can be quite easily 
distinguished from the nearest Magistrate. 
The nearest Magistrate of the first class 
can be distinguished from all other 
Magistrates surrounding the High Court, 
whether they fall under the distinction 
of Presidency Magistrates salaried or 
not or Magistrates of a class inferior to 
the first. However tho decision referred 
to is in favour of the vakil and, in my 
opinion, before we can dilTcr from that 
decision, it would be necessarv tor us to 
sond this case for the considera'.iou of 
the I'ull Bench. Wbiie I follow this 
decision with hesitation, I think in a 
case like the present, rather than to send 
the case for tho decision of the Full 
Bench which would involve considerable 
time, it '-''Ould be more convenient to 
adopt the procedure tliat was suggested 
in that case and to send the case to the 
legal recnembrancer with the present 
judgment for such action as he may think 
proper. 

The other point, namely, whether the 
qualification menticued in S. 195 ought 
to be read into S. 476 is again a matter 
on which judicial decision is not all one 
way. There is the decision in Akhil 
Chandra Sen v. Queen-Empress (2). It 
seems to follow from the judgment that 
tho qualification in S. 195 is not to be 
read into the provisions of S. 470. But 
again there is a decision the other way 
reported as JoAunandan Singh v. Em~ 
peror (3). TbeVe the learned Judges held, 
whilst recognizing that the course of 
decision was not all one way, that the 

1. (190Gr3 0 lTJ 357. 

2. (1895) 22 Cal 1004. 

8. (1910) 37 Cal 250=4 I 0 710. 



jH Calcutta BI'I'IN KiHSHNA 

'li’^'isiOi' <'f llii> Court wfis iii 
‘'f ‘lio vic'v rli\t tli0 ()u^libctitiou 
tiu 111 tlie fur:ner section, that is, 

R, I-:).'' V.ds to le treite-l as iucorporaM 
in the ialtor provision, that is, R. ITG 
TIu) same view was taken in the case of 
Del'iliil V. D^Hijndhati Gof^home (4). 
Ajiiin in that conflict of authority. I 
think it \soultl not he right for us in this 
case, sneciallv in a case of this nature, 
to (Iftfinri iron) the more recent autho¬ 
rities ati'l to hold that the iiualification 
aieutionecl in R. 195 floes not apply to 

S. 470, Tliat is a matter wliich, I ihink, 
if it has got tube floterinined, ought not 
to ho fleteriniuefl in a case of the ['resent 
nature hvit iu some other procreflings 
wfiere hoth sides are properl\ repre- 
Bentofl. 

In the result, we follow the course, 
adopt"! in the case of Kedar Nath Kar 
V. Km/.(ir(>r {]) ami direct that the 
ju'lgmcn; anfl the papers in the case be 
laid before the legal renifirnbrancer for 
inquiry anfl for such action as he thinks 
proper. In the event of the legal re- 
nieiiitirancer desiring to take action in 
the matter, he should apply on notice 
to tho party to be proceeded against and 
stating the result of such imiuirv for 
sanction to prosecute. The Rule is dis- 
charged. 

v.p./a.K. Rule diftcharged. 

’ 4.T»j>’ll) u 1 c 577. 
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Pletcher and Tednon, Jd. 

Jiepin Krishna Kumar and others — 
Defen-lants—Appellants. 

V. 

llan Das Ghof<e and others —Plaintill's 
—Hespondeuts. 

Appeal No. 710 of 1916, Tocided on 
23rii luDo 1916, from appellate decree of 
Sub..fudge,, flrd Court, Hooghly, D/- 17th 
December 1913. 

Bengai Tenancy Act (1885), S$. I05*A and 
lOS^Seltlement Officer can decide status 
of tenant--Decision by Settlement Officer^ 
Suit for declaration of status does not lie in 
Civil Court. 

Undot 8. 105*A, Ben. Ten. Act, a Settlement 
Officer hearing an application for the settUment 
of a fair rent is authorised to decide whether the 
tenant belongs to a class ditTereUt from that to 
which he is shown in the Record of Rights; as 
belonging. When aS-ttlement Officer has decid¬ 
ed that question, it is not competent to a Civil 
Court, having regard to the terms of S* 109 of 
the Act, to entertain a suit for a declaration of 
the statue of the tenants [P 349 G 1] 


V. Hart D.as (l-Metcher,!.) 19ia 

Jyoti PrnS'id Sarbadhicary and Jog. 
endra Nath Dutt^ior Appellants. 

Nemendra Nath Sen and Jatindra 
Mohan Sen Gupta —for Respondents. 

Fletcher, J.—This is an appeal by the 
defendant against the judgment of the 
learnefl Subordinate -Indge of Hooghly, 
dated 17th December 1913, affirming the 
decision of the Munsif at Howrah. The 
suit was brought by the plaintiffs, the 
tenant'?, against tho defendants, the land¬ 
lords, for a declaration that the entry iU’ 
the Record of Rights was wrong and 
that they were permanent tenants at a 
6 xed rate and not settled raiyats as en¬ 
ters 1 in the re3ord. The Record of Rights 
in this CISC was flnally published on 29bh’ 
October 1907; that is. after the date on^ 
which Act T (B. C.) of 1907 came into 
force, which amended the Bengal Ten¬ 
ancy Act hv adding anew section (section 
105’A). On 29th Novemlier 1907 an ap. 
plication was made by the landlords, the 
defendants, under the provisions of S. 105 
for settlement of a fair rent. On 28th 
February 1908 an order was passed settl¬ 
ing a fair rent under which the rent of 
the tenants was somewhat enhanced. 

Then tho tenants brought the present 
suit. The only question is whether the 
present suit is maintainable. Before 
S. 105.A came into force, the decisions of 
this Court show that, when the Settle¬ 
ment Officer w'as dealing with an applica¬ 
tion to settle a fair and equitable rent, 
he could not go behind the Record of 
Rights. He was hound to accept the en¬ 
tries that appeared there. That was the 
view which Teunon, J., and myself took 
in the case of Shashi Bhusan Uazrah v. 
Sheikh Esabar It appears that 

the record in that case was finally publl- 
shed in the \ear 1903'. It was clearly a 
case to which .\ct I (B. C ) of 1907, which 
enacted for the first time S. 105-A, could 
not apply. But the present case must be 
dealt with with reference to the new sec¬ 
tion that has been added by Act I (B. GJ 
of 1907. Now. S. 105 A was expressly 
enacted to meet the objection that hfto 
been raised in the oases referred to, bo as 
to enable the Settlement Officer who was 
hearing an application for settlement of 
rent to decide certain issues which the 
Court had held that he was not entitled 
to decide in an application under S. l05. 
Amongst those issues which the Settle- 

I2]6ut Officer wM d 6 cid 6 by 

1. (1915) 99 I C 139. 
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S. 105-A was issue No. (e)of that section, 
oamelv, whether the tenant beloose-l to a 
class different from that to which he was 
shown in the Record of Rights as l) 0 lonj*. 

ing. That being so, it is quiw oleir that 
the Settlement Officer had in this case 
jurisdiction to enquire as to whether the 
tenants belonged to the class to which 
they were shown in the Record of Rights. 
The question is, “did he so enquiro"? It 
is quite clear that he did. The wrirten 
statement set up a case that the rent was 
nob liable to onh incemenb. The learned 
Settlement Oiiicer by his decision decide 1 
that the rent was enhancible and ought 
to be enhanced. 

Therefore, he must have come to a 
definite and clear conclusion that the 
status of the tenants was one of tenants 
whose rent was liable to be enhanced. 
That being so, unler S. 109 of the Act, a 
Civil Court is prohibited from entertain- 
ing any applicaticn or suit concerning 
any matter which is or has already been 
the subject cf an application made, suit 
institute! or proceedings taken under 
Ss. 105 to 103 (both inclusive). That in- 
eludes, of course, the new 3. 105 A. It 
seems to mo quite clear, ou a reading of 
the new section along with S. 100, that, 
in this case, S^bblemonb Oificer having 
decided that the tenants were not ten¬ 
ants at fixed rates of rent but were 
liable to have their rents enhanced and 
their rents having hesn enhanced, it wag 
not oorapofcenb to the Civil Court, having 
regard to the terms of S. lOO. to enier 
into and enquire what was the status of 
those tenants. That being so, the judg. 
menb of the lower annellate Court i-j, in 
my opinion, wr.mg. Wa should, therefore 
allow the appeal and dismiss the plain- 
tiffs’ suit. The plaintiffs respondents tnusb 
pay bo the dofendanbs-appellants their 
costs in this Court as well as in the 
Oonrts helow, 

Teunon, J. —I agree. 

V.B./R.K. Appeal allowed. 
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ClIATTRRJEE AND WaLMSLEY, JJ. 

Mohammed Soleman —Appellant. 

V. 

Raghu '^ath Respondent. 

Appeal No. 106 of 1915, Decided on 
17th January 1917, from Original Decree 
•of Offg., Suh .Judge. 8eooad Court. 24- 
Pergannaa, D/- 22Qd February 1915 , 

Bengal Muaicipel Act (1884), S.'361—Sele 


of unclaimed holding—Purcha5er is not en 
tjlleJ to priority over existing mortgagee. 

Where asul’ U ucid iiiulor ;i A'aliit", Hip lij'bLfi 
of tli>) piircba-er imisl le g'.vprticd hy that 
Still me. 

Tijo pnrchiiser of an unrliini'd h'L'inn for 
firroirs of r.;tc'-= under S. ;-3GL is i.ot r-.iiin .) i., 
claim iinv pri .rily over a murt«acPo \v •i-*c. m ;rt- 
gace wa-i in exist-meo before tho-^alo. [l* .^4',) C 2] 

Molirndra Noth lioij a';d \Va':id Uos- 
sain —fi>r Aiqiellmr. 

liayn ChuKlra Mnzmn'htr on i .Vi/;/e?t- 
dra 0/iC'S.'“fnr 

Judgment - In thio ci.-^e e, ''.Hri-ain 
lioMin^; in the M irtictida M'ln ;'--:'j i lity 
belon^'-d to one Ch and Rihi. C lei. i l-'.ibi 
in sold it to one A-^utosh i)-\, wlio 
in August lull sold it to dofentiaul; 1. 
On the same date defendant 1 luori.gaged 
the holding bo a certain person who again 
assigned his mortgage-rights to the plain¬ 
tiff in 1912. In 19U this holding was 
sold by the Manictola Municipality for 
arrears of rates du-3 from September 1910 
for ten quarters and the property was 
purchased by defendant 2 in I'dl’O. Upon 
the present suit being brought ou the 
mortgage in 1912 by the plaintiff, defen¬ 
dant 2 contends that he has purchased 
the holding devoid of all encu-nbrances 
and that the plaintiff is not entitled to 
sell the same. The title of defeudant 2 
is derived under a sale under S. 301, 
Mofus-ail Municipal Act. That section 
authoriaos the Municipal Couiinissioners 
to sell a ImMing in arrears u uler certain 
circumstances and provides that any per¬ 
son may pay the amount due at any time 
before the completion of tho sale and 
mav rec.ovor sujh amount by a suit in a 
Court of enmpotonb jurl-i iictioii from any 
person beneficially interested ui -noli pro¬ 
perty. There is, witliin the font-eoniors 
of the Act, no provision for creating any 
charge on the property for arrears of 
rates and we do not think t'lat any such 
charge can be presumed from the mere 
fact that the boiling is directed to bo 
sold. When the sale is under a Statute,! 
the rights of the purchaser must he gov- 
erned by the Statute and here tlie Statute 
does nob create any charge or otlier pre. 
ferential right in favour of the pii'-chasor. 
Defendant 2, therefore, is not entitled to 
claim any priority over the plaintiff 
whose mortgage is clearly before his pur- 
chase. This appeal is dismissed with 
costs. 

v.B /r.k. 


Appeal ditmissed. 
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'• .-.Nl) I'l.Ari-CKOFT. JT. 
M'Jun: Ji.iu-in and others — 

I' I.! ■ jl 7'“‘\ j']’•■•! lai't''. 


V. 

ni'ir-J 


1,1 — Decree- 


.Tlt I :'. ;: • - 

/ - I ! ( \ : li'l I -'W (' 

Ij C1 u'- * * ~ *' ’* • .01* , 

Ai •• lO Iv'. oi r.i!7, Daciled on 
2 btii r.iarv tOlS, appellate order 
of Ai'-lS. Di.-t. Llcoi,iJlv. D/'- 2‘2nd 

,Juii0 i:'17. 

Civil P. C. (5 of 1908). O. 21. R. 35 (1)— 
Partition suit—Execution—Fresh execution 
for actual possession after dismissal of exe¬ 
cution case on granting formal possession is 
maintainable. 

A decree-holder in a partition suit, who bas 
been giveu formal possession of the portion of the 
porpertig'^ allotted to him in an execution case 
which was dismissed after the delivery of the 
formal posse-.Mon, can maintain a fresh applica¬ 
tion in excciuioii for actual possession of the pro¬ 
perty uuder sub-R. 1, 11. 35. 0. 21. [P 350 C 2] 

JJijaii Kiunar Mukherji —for Appel¬ 
lants. 

Manmatha Nath Miikerji and Satin- 
dra Nath Mukerji —for Respondent?. 

FACTS material to the report will ap¬ 
pear from the following judgments of the 
Subordinate Judge and the Additional 
District Judge respectively:—"In Parti¬ 
tion Suit No. 109 of 1911 the decree, 
holder got ii decree for possession of cer¬ 
tain properties, which were allotted to his 
share. On 15th December 1914, the de¬ 
cree-holder applied for execution of the 
decree, and on 21st March 1915 he re- 
ceive.l formal possession of the properties 
and gave the usual acknowledgment. 
After th.it the execution case was dis¬ 
missed on part satisfaction on 14th April 
1915. After disposal of the oxeention 
case the decree holder made an applica¬ 
tion in that case to be put into actual 
possession of the properties. On that 
application the following order was passed 
by my predecessor-in-office on 20th April 
1916:—‘-As the execution case has been 
disposed of after delivery of possession 
no steps can be taken on decree-holder’s 
application for.delivery of possession in 
the manner as prayed for. Hence decree- 
holder’s application is rejected.’ The de¬ 
cree-holder has now made a fresh appli- 
cation to be put into actual possession of 
the properties under sub-R. 1, R. 35 of 
0. 21, Civil P. C., and his application 
has been registered as Execution Case 
No. 95 of 1915. On behalf of the judg¬ 
ment-debtors an application has been 
made under S. 47, Civil P. C., objecting 


to the decree-holder’s application to be 
put into actual possession of the proper¬ 
ties. It is contended on behalf of the 
juJgment-dobtors rhat the decree-holder 
having obtained delivery of possession in 
the previous execution proceedings and 
given an acknowledgment to that eSeeb is 
precluded from making a fresh applica- 
tion for delivery of possession. It is also 
contended that the Court has no power 
to order delivery of actual possession to 
the decree-holder, that the present appli¬ 
cation is barred by reason of tire decree- 
holder’s previous application to be put 
into actual possession of the properties- 
having been rejected on 20th April 1915, 
and that the decree-holder’s only remedy 
is to bring a suit for recovery of khas 
possession of the properties. 

It is nob denied that under the decree 
in the partition suit the decree-holder is 
entitled to obtain actual possession of the 
properties under sub-R. 1, R- 35, 0. 21, 
Civil P. C. Instead of actual possession 
formal possession was delivered to the 
decree holder in the previous execution 
proceedings. The previous execution pro¬ 
ceedings were, therefore, incomplete. The 
decree-holder is entitled to realise the 
full beneBt of his decree, and there is 
nothing, in rny opinion, to preclude him 
from obtaining actual possession under 
sub-R. 1. R. 35, 0. 21, bo which he is en- 
titled under the decree. The order of 
20th April 1915 cannot be a bar to pro- 
sent application, as by that order it was 
only decided that after the disposal of 
the previous execution case no action 
could be taken io that case on the decree- 
holder’s application to be pub into actual 
possession of the properties. The judg¬ 
ment-debtor's objections are disallowed, 
and it is ordered that possession be deli¬ 
vered to the decree-holder under su 
R. 1. R. 35, 0.21, Civil P. C., by re¬ 
moving the judgment-debtors if they re¬ 
fuse to vacate the properties. In 
Case No. 74 of 1915 the decree-holder 
shall get his costs and R. 8 as pleader e 
fee.” 

“This is an appeal arising out of cer¬ 
tain execution proceedings. There w*® * 

partition suit. The property was par i- 
tioned. The appellant applied for execu¬ 
tion of the decree and was given forma 
possession of his portion and gave a re¬ 
ceipt stating that he had been given 
session by the affixing of a bamboo. ® 
execution ease was then dismissed on 1 
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April 1915. A few days later on l9Ui 
April 1915 the appellant applied to l>o 
put into actual possession of his i)ortioD. 
The Sub-Judge rejected the application 
on the ground that the execution case had 
been disposed of after delivery of posses¬ 
sion and that accordingly no further steps 
would be taken. Later a fresh applica¬ 
tion was made for actual possession of 
the property under sub-R. I,iu35,0. SI. 
Civil P. C. 


The Sub-Judge (the successor of the 
Sub-Judge who hid passed the former 
order) granted the order prayed for. It 
is now argued on appeal that after the 
delivery of formal possession no further 
execution proceedings could be taken; 
that the only course then open to appel¬ 
lant was to bring a regular suit for pos¬ 
session. The Court having once delivered 
possession, it is said, exhausted its powers. 
So far as the Code goes, this would clearly 
appear not to be the case. It had only 
given possession by affixing a bamboo. 
R. 35 confers the further power of ousting 
people. It is however argued that it has 
been established by judicial decisions that 
after formal possession has been deli¬ 
vered nothing more can be done in execu- 
tion of a decree. Moliamed Elahee Buhsh 
v. Kally Mohun Uookhopadhija (l), 
Lokessiir Koer v. Eurynn Roy (9), Shana 
Charan Chatterji v. Madhub Chandra 
Mookerji (3), Coventry v. TuUi Prasad 

(4) and Rari Mohan Shaha v. Babarali 

(5) are cited. In none of these cases were 
tha circumstances identical with those 
obtaining here. Again these are all deci- 
flions of the time before the present Code 
of Civil Proaeduro came into existence. 
Under the circumstances of this case it 
seems to me it would be a distinct bard- 
ship for the appellant to have to bring a 
separate suit to get separate possession of 
the portion of the property allotted to 
him by the partition decree. The learned 
pleader for the respondent refers to the 

8 . 151 of the present Civil P.C., and 
I think it is a case when that section 
may well be invoked should it indeed be 
necessary, which I doubt. It is argued 
again on behalf of the appellant that the 
principle of res judicata applies in execu. 
tion proceedings. Mungul Pershad Dichit 


1 . 

2 . 

8 . 

4. 

6 . 


1880) 5 Cal 689. 
1681) 7 Cal 418. 
1886) 11 Cal 98. 
1904) 81 Oal622. 
1697} 24 Cal 716. 


V. Grijo K<nU Lahiri ((>) und Mtii-iiuka} 
Supal yiarsinqh Das {l) arc rc»forrcd 
to. Tlicso cases relate to entire ly iliifer. 
ent i-ircninstaneo.?. [ do not tliink the 
JSui) .fudge's order of 2('th .April l'Ji5 
Ihe Imr of res julicata Imv. On 
the vsholo I soi! no adequate reason tc 
disagree wilh t.!ie«)rier uf t;)o learned 
^ul.'ordinate ’•.•■■ge which is ajtprraled 
ag: irist. Tho appeal is dismissed, Costs 
pleadt i ’: fee ils. 


Judgment.—This appeal lousfc ho dis¬ 
missed. We are satisfied that Ihejudg. 
ment of tho Court l)clow is coircct. The 
respondent is entitled to tho costs cf this 
appeal. Wo assess tho hearing too at one 
gold mohur. 

V.B./ R.K. A pi'cal (J I smi sso' J . 


C. (1882) 8 Cal 51=8 I A 123 (P C) 
7. (1911)1010 359. 
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Greaves, J. 

Prem Lal Dhar, In re. 

Original Insolvency Suit No. 24 of 
1917. Decided on 23rd March 1917. 

la) Preiirfency Towns Insolvency Act 
(1909), Ss. 53. 108 and 109—S. 53 (1) does 

not apply to administration under Ss. 108 
and 109. 

The provisions of S, 63 (1) do not appiv to an 
admioislratioD of the insolvent estate of'a de¬ 
ceased person under the provisions of Ss. 108 and 
109 of that Act. [p 353 q 1 ] 

(b) Presidency Towns Insolvency Act 
(19091, S. 108 —Attachment before adminis¬ 
tration order does not confer any rights on 
attaching creditor and sale-proceeds are 
liable to be distributed rateably between 
him and other creditors. 

An attachment in this country dees not create 
any charge or lien upon tho attached property 
such as attaches in England upon ecizuro under 
a writ of fi fa. In this country attachuient only 
prevents alienation, it does not confer any title. 
An attachment therefore of a deceased judgment- 
debtor's property in execution of a decree before 
the date of an administration order under S. lOd, 
Presidency Towns Insolvency Act, does not con¬ 
fer any rights on tho attaching creditor, who is 
relegated to the same posiiion as the other credi¬ 
tors, that is to say, the sale-proceeds are distri¬ 
butable rateably between him and the other 
creditors. [P 353 C 2] 

A. N. Chaudhuri and J.N.Mittet — 
for Official Assignee. 

C. C. Chose—icr Messrs. Blackwood, 
Blackwood & Co. 

Judgment. —This is an application in 
insolvency to set aside an execution sale 
of an undivided one-fourth share of the 
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hi rv I’iU-M l-iAL Dhau (Greaves. J.) 


i.r-'iiii-e-s No. .OS-AI, Wel'inston Street. 

1 ,. ii, Suit No. ti;il of 19.0, or in fclse 
alt-.'i'o.ifive, f.jr an ui'lor iliiectin^ tlio 
Slierill lo )»'y t'no s ilu-procoe-U :o tiio 
Onicial A^s.: 4 nP 0 . Tne applicitiou in 
tcni'S 1--f'J 9>'e* 

ijii.-!:-,. 0(1 :io ^!lara is sp-cAied, l-’Jt Gus 
is oUaiGy '.vict“. Gil 2lth -luly iUlG 
M Jllafk'■>00:1, lll.ck''Ooil A (..^j o1> 

a door 0 for l<=i. 5 511 S G in Suit 
Mo. G'.'Oof iDlG Sriioiint.i Siiku- 

iiiiiri n i.-ne, tlio wido'.v aiHl ailmiiiisi va* 
t,rix of L'reiii IjuI Doar, -icc'us d. 
^leseri'. I’)i;ick^'' 00 i 1 , lUackAOo.l AC', on 
31 kL Au.s'U^t 191(), in execution of this 
decree atiac'ud, infer alia, an unliviied 
one-l'-)UiI li sliare c-i N.o. Well'.itton 

Street, \\liieli formtvi part of tlie estaio 
of I’rcio La! Dhi*r, deeease.l. By an order 
of this Cnirt, dated ^th Decfinher BUG. 
and ni^ide in Suit No. G94 of B.U'), the 
Shoritl was direeteil to sell, inter alia, 
these promises in execution of tlie decree 
and to pay tlie incney arising from such 
sale, less his poundage and charges, to the 
Complroller General of Accounts with 
the privity of the Accountant General, to 
be placed by them to the credit of this 
suit subject to further order. Bv an 
order dated 23id February I9l7, made in 
insolvency, on the petition No. 24 of 
191'/ of one Up^ndra Mohan Chovvdhury, 


11 creditor of tm- estate of Prem Gal Dhar 
deceased, it w’ns ordered that the estate 
of Preni fjil Dl^.r deceased should be 
ftdmiuistero I in ir.isolvenoy. 

Notice tf this order was given to 
Messrs. B ack \ood, Blackwood & Co.’s 
ftttoine\s on the same day by tire attor¬ 
ney for Upen-lri Mijhan Chovvdhury, and 
the attorney requested them not to pro. 
oe.i'd further wi'h the execution proceed¬ 
ings. The svie of the premises was uhi- 
m^ttely Gxed by the Sheriff for the I6th 
Miiroh, this was brought to the nofice of 
the OUicial Assignee on the 15fh March 
and he thereupon wrote to the Sherifi in. 
forming him of the order of the 21r(l 
February aal reiuesting him to stay the 
sale, and a copy of the letter was sent to 
Messrs. Blackwood, Blackwood A Co.'s 
attorneys. The sale ultimately proceeiled 
and the premises weresold. Messrs R'ack. 
wood, Blackwood & Go. contenled that 
the order of the 23rd February did not 
affeot their right to proceed with the sale 
and to be ptid the amount of their decree 
and costs out of the sale.proceeds; the 
Official Assignee, however, contends that, 


inasmuch as the premises had notdbeen 
brought to sale prior to the order of the 
2.;r'i Febi uary, Messrs. Blackwood, Black. 
\vo<; l A Co are nob entitled to the bene¬ 
fit of the e.Kecution against him. S. 109, 
Bresidviioy Tovvns insolvency Act pro- 
vides (IJ; 

an order being made for the adininis- 
trali <11 of a dec * t?cd d-jot ir's f state uuder i. 108, 
ihe I’fi p-Tiy tf Uie debtor shall Vt-si iu the 0£B* 
Cl ti A":t,iie(* of tne Coutt, aod bo shall forth* 
with pri.ct-ei to r(.-aii>4 and diatnbat^j the same 
iu arc.tciHuce with the [•lovi^ions o{ Ibis Act. 
(2) Witb the rijO'iificvtion bereinaf'er inoalioned 
all Uia I rovi»ioUH of Pact 8 rolaliug to the ad* 
inmistraiiou of the propertv of an insolvent 
suill, ro far as the siuio are airplicable, 
ap.tilv tjtiie case of sucii administration order 
i i likj ina n;r as to an oidoc of udjadioation 
unutT this Act. ’ 

Thecor res ponding section of the English 
Bankruptcy Act, 1914, is S. 130 (4) and 
(5), this section and these sub sections 
coi responding to S. 125 (5) and (6) 
English Biokriiptcy Act, 1883. I’arb 3, 
P/eaidency Towns Insolvency Act, in- 
eJndes S. 53 (l), which isasfollowat— 

“Where execution of a decree has issued 
acainst the propjrty of a debtor, no person shall 
bj enti'I-d to the benefit of the execution against 
ibe Official Assignee, except in respect of assets 
rcali>ed in the course of the execution by sale or 
other«ise before tb- date of the order of adjudica¬ 
tion and before he had notice of the presenta¬ 
tion of auy iusolvonoy petition by or against the 
debtor.” 

The correspondingseebion oftheEnglsh 
Act of 1914 is S. 40 and of the Act 
of 1331 , S. 45. The English Courts 
have held that an order for adminstra- 
bion of the estate of a deceased debtor 
umier S. 125, Baukruptcy Act, 1883, is 
not equivalent to a receiving order for 
the purposes of S. 45 of that Act, so as 
to disentitle an execution crelibor of the 
deceased debtor to retain thebenehtof 
his execution against the trustee cf the 
debtor’s estate in cases in which lio has 
no*, completed the execution before the 
date of the administration orleri see 
Hasluck V. Clark (l) The learned Judges 
point out that S. 125 ^S. 103 of our Act) 

applies to the mode of administration and 

nob bo the subject.matter to be adminis¬ 
tered, and that it dealt with the deceased 
debtor’s estate and nothing elsQi 
Gnitty, L. J., points out that the ques¬ 
tion is nob whether the property io the 
goods passed to the trustee under the 
administration order, but whether they 
passed free from the right of the 
ti oD oreditor. S asluc k v- Clark (IJjg 

1. (1898) S Q ^26=67“L J Q B 627. 
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considered in Johnson v. Pickering (2), 
and Fletcher Moulton, Ii. J., states: 

"1 Atn sntidtied tlmt thn oRecC of tl)o decision 
in Hosliiclc V. Clark (l) is that tho propotty 
wbioli vests undor the udmiuistration order in 
the trustee and is to be administered for the 
bonedl of tbo creditors of tbc decoiised, is the 
property of the deceased, subject to any labili¬ 
ties and rights which attached to it in bis 
bands." 

Id that case the decision was against 
the execution creditor because under tlia 
oircumsances the Court held there had 
been no seizure, and that, therefore, no 
charge or lien had attached. In Uasluck 
i. Clark (l) the goods had been seized 
under a writ of Ufa., aud although under 
such seizure the property in the goods 
remains in the execution debtor under 
sale, yet after seizure and before sale the 
execution creditor is, as regards these 
goods, in the position of a secured credi. 
tor aud has a legal'right as against the 
execution debtor, the owner of the goods 
to have the goods sold and to be paid out 
of the proceeds of sale: Clarke, In re (3)* 
Williams, Ex parte Davies, In re (4), 
Slater v. Finder (5) and accordingly 
under au administration order made 
under S. 130 (formerly S. 125) English 
Bankruptcy Act, 1914, the goods pass to 
the trustee subject to these rights of the 
execution creditor. The question I have 
gob to decide is whether an attachment in 
this country has theeilectof giving any 
similar rights to the abba-jhing oreditor. If 
it has then BasluckW. Clark {l) is an autho. 
rity in favour of Messrs. Blackwood Black, 
wood & Co., and the rights of the Ojficial 
Assignee are subject to their rights in the 
sale.proceeds. If however an attachment 
in this country gives no right to the at. 
taohing oreditor prior to sale, then Has. 
luck y. Clark (l) has no application. My 
decision is based upon the non-applica- 
bility of the provisions of S. 53(1), Presi¬ 
dency Towns Insolvency Act. to an ad¬ 
ministration of the insolvent estate of a 
deceased person under the provisions of 
Ss. 108 and 109 of that Act, and to this 
extent I agree with the arguments address. 

ed to me on behalf of Messrs. Blackwood 

Blackwood & Co., but I am not prepared 
to assent to their arguments to the full 
extent, as I do not think that an attach, 
ment in this country creates any charge 
or lien opon the attached property such 

2. 1908 I K B 1=77 L J K*Bli ’ 

8 . 1898 I Ch 836=87 L J Oh 284. 

4. 1872 7 Ch A 314. 

6 . 1871 6 Ex 228.=41 L J Ex. 66. 
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as attachoa in England upon seizure under 
a writ of Ii fa. 

Attachment in this country only pre¬ 
vents alienatiou, it does not conlorany 
title: FiaUnck P'jacockv. Mnd’tn Gopal 
(0), lumlinnatk Das v. iSumlar Das 
KItetri (7). Tlio result is tiuib tho princi. 
pies upon V. hich JIaNluck v. Clark (l) 
was decided, have uo applicatiori hero and 
upon the making of tho administration 
order of the pioporty vested in tho Olticia! 
Assignee, and Messrs Biaekwcod Black- 
wood A Co. have no rights theiein and 
are relegated to tlio same position as the 
other creditors, that is to say, the sale, 
proceeds are distributable ratcably iiet- 
ween them and tlieotliercreditors. 1 declare 
that tbeOificial Assignee is eutitlod to the 
sale proceeds of the l/4tli undivided share 
of the premises No. 58-1. Wellington 
Street, sold in Suit No. 694 of 1916, in 
the bands of the Slioritf, in priority to 
Messrs. Blackwood Blackwood it Co. Suit 
No. 694 of 1916- is not before me and I 
can therefore, in view of tho order in 
that suit make no older upon this ap¬ 
plication for payment by the Shoritf to 
the Official Assigneo of the sale proceeds 
of the l/4th undivided share. 

ViR -/R K. __ Oi^er accqulinglg^ 

G. (l'jO-2) 2/Cal 42S. ' 

7. A 1 K 1911 P C 129=12 C,il 72=2l I C 
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MoOKERJEE AKD BEAClICROPr, JJ. 
Moni Lal Seat —Appellant. 

V. 

Nepal Chandra Pal and others —Kes- 
pondents. 

Appeal No. 242 of 1917, Decided on 
22Qd August 1917, against the order of 
Diet, Judge, Hoogbly, D/. 16th June 
1917. 

(a) Lunacy Act, (1912), Ss. 3 (11) and 62 
—Wife’s brother it ‘‘refative’*. 

Tbe brother of the wife is related by marriage 
to the husband of hie lister and is, therefore, a 
^'relative’’ within the meaning of S. 3 (11), and 
is competent to make an appliciiion for inquisi* 
tion under S G2 of the A?t. 315 C 1] 

A narrow construction should not be placed 
upon the term “relativo** as deflned in S. 3, 
Cl. (11). ^ i[P.H54C2] 

(b) Lunacy Act (1912), S. 61.—S. 61 and rules 
thereunder are inapplicable to caie* outaide 
Preaidency Town*. 

8 . 61 sad the rules framed thereunder are 

applicable only to cases in Presidency T.nvns, and 
in the Absence ol rules applicable to cases outside 
the Presidency Towns those rules cannot be made 
applicable to suob cases, [F 355 C 1] 



;i.'. 1 Calcutta Mon[ IjAL v. 

(c) Civi! P. C, (1908), S. 141 -pi*tricl 
Judgt" c.ifi take procfedinss application 

ui der Lunacy Act il912i, i> 62. 

Uiuic-f S. 1-U. ttic prov^^iol!L: of ibe C‘do are 
upplicahlo to pri coodirft-; uiuIh, tin? Lunacy Act, 
■Mil c n-.'<iu(iitl\. a District .ludfie is Cu»Tipetent 
to taka 1 roc’edintjs on the bas-i? of an apilieaticn 
under S. 0'2. Lunacy if such apilicalion 

is (liilv verilicd in the inanocr provided for in the 
Civil l’foc?dui'c Cede. [P 355 Cl] 

Dwarka Noth Mitter atvl DeUndra 
Nath Mo7idal —for \ppellaQt. 

Stisi Sheknar Bone —for Resp'indents. 
Judgment.—This appeal is directed 
against an order lor inquisition made 
under the [juuacv Act, l{)!.2. The pro¬ 
ceedings were initiated on an application 
on ‘27th March 1917 by one Noi.al Chan¬ 
dra Pal, wlio stated that tlie husband of 
his sister, Moni Lai Seal, was a lunatic 
and that it was necessary totake proceed¬ 
ings under the Lunacy .^et for the care 
of hi? person and for the management of 
his 0 -ibfito. Tlio petition was only vevi- 
tied by Nepal Chandra Pal. who allirmed 
the truth of the statements material for 
the institution of the prcceedings. The 
District Judge, notwitbstanding the op¬ 
position of the lunatic and his brother, 
has directed an inquisition. That order 
has been assailed before us on tho ground 
that the application should not have been 
at all enberbaioed. Two questions conse¬ 
quently require consideration; namely, 
first whether tho petitioner was compe¬ 
tent to present the application, and, 
secondlv, whether the District Judge 
could take action on the verified petition 
presented to him. 

As regards the first question, we ob¬ 
serve that under S. 63, Lunacy Act, 
191-2, an application for inquisition under 
S 62, may be made by any relative of the 
alleged lunatic, or by any public curator 
appointed under the Succession Property 
Protection Act, 1841, or by the Govern¬ 
ment Pleader, as^ defined in the Civil 
P. C. 1908. or, if the porperty of the alleg¬ 
ed lunatic consists in whole or in part of 
land or any interest in land, by the Col¬ 
lector of the district in which itissituate. 
The term’ relative,” as defined in Cl.(ll), 
S. 3, includes any person related by 
blood, marriage or adoption. The brother 
of the wife must, we think, be deemed a 
“relative” within the meaning of this 
clause; he is plainly related by marriage 
to the husband of his sister, and it would 
not be right to restrict the term only to 
the husband or the wife. A question may 
hereafter possibly arise, what'limitation, 
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if any, shouM be placed on the term in a 
case of this description; it is not neces¬ 
sary for our present purpose to consider, 
whether every blood relation of the wife 
is a relative of the hushanl within the 
meaning of S. 3 (11). But we naay ob- 
serve that the cases in England seem tc 
show that a narrow construction sboul(3 
not he placed upon the exprjBsion. Eldon, 
L. C., Ex. parte Ojle (l), held that 
even a stranger may be permitted, 
in a proper case, without regard to 
his motive, to move the Lord Chan¬ 
cellor for the institution of a proceedi 
ing and the issue of an inquisition.' A 
similar view was taken by Cottenhara, 
L. C , in In re Nesiitt (2), where he 
laid down the qualification that even 
amongst people who are connected by 
blood, although the carriage of the pro- 
ceedings should ordinarily be given to 
the nearest of kins, yet the carriage, in 
the ca?o of a contest, might he given to 
the party who was most likely to bring 
out the wholetruth. If the Indian Legis¬ 
lature had intended to put a restricted 
meaning upon the term rflative , the 
interpretation clause in S. 341, English 
Lunacy Act, IbOO. might well have been 
adopted, and it might have been stated 
that 

“the term ’relative’ means lineal ancestors or 
lineal descendant.?or lineal descendants of ances* 
tors not more remote than great-grandfather 
and great-graodmotber. 

In our opinion, the brother-in-law waa 
unquestionably a relative within the 

meaning of S. 63, Lunacy Acti 1912. As 
regards the second question, we have 
been pressed to bold that the application 
should not have been entertained by the 
District Judge, as it was not accompanied 
by two medical certificates, such 
required in similar cases on the original 
side of this Court. It has been urged m 
substance that in the abssnee of rules ap¬ 
plicable to cases outside tbe Presidency 
towns, the same procedure should be fo - 
lowed as has been prescribed by this 
Court for cases in Calcutta. We are no- 
able to accept this contention as souna 
and reasonable. The Legislature deliber¬ 
ately made S. 60 applicable only to case 
in the Presidency towns. That section 
provides that the Court may, from tioi 
to time, make rules for tbe purpose o 
oarryingintoeffect the provisions of Ch. 4, 

in matters of lunacy. Und er that jgg: 

1 . 1808 15 Ves. (Jun.) 112=d3 B B 697- 

3. 1847 3 P L 245. 
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tion, this Court has framed a rule to the 
effect that every application ou the ori- 
ginal side should set out certain parti, 
oulars and should bo supported by duly 
verified certificates of at least two medi. 
oal practitioners and by an application of 
the proposed guudian or manager. We 
are of opinion that this rule is not only 
not applicable to cases outside the Presi. 
dency towns, but that it should not he 
made applicable to such oases. It is con. 
oeivable that, in oases outside the Presi. 
dency towns, the production of two 
medical certificates of the kind mention, 
ed may be impracticable in many in. 
stances. This is precisely a matter in 
which the conditions in the presidency 
towns and in places outside are so widely 
different that it would be most unrea. 
Bonable to hold that rules intended for 
the Presidency towns should be extended 
to places outside. 

It may be pointed out that under 
3. 141, Civil P. C., 1908, the provi¬ 
sions of that Code are applicable to pro¬ 
ceedings of this character; for that sec¬ 
tion lays down that the procedure pro. 
vided in the Code in regard to suits shall 
be followed, as far as it can be made 
|applicable. in all proceedings in any 
iCourt of civil jurisdiction. That this is 
a proceeding in a Court of civil juris- 
diction is clear from the fact that the 
term District Court” is defined in sec¬ 
tion 3 (3) as the principal civil Court of 
orginal jurisdiction in any ares outside 
the local limits, for the time being, of 
the presidency towns. This view was 
first taken by Sir Barnes Peacock, 0. J., 
in the case of Maharajah Jagunnalh 
Sih'& Deov, Barra Lnl Opendronalh 
Sahee Deo (3) and was followed in Bustut 
Ali Cnawdhry v. Eshan Chunaer Boy 
14). CoDsequBotly, all applications for 
the initia'ion o( proceedings under the 
Lunacy Act I9l2, must be verfiedintbe 
same manner as is provided in the Code 
of Civil Procedure. This clearly fur¬ 
nishes asoffioient safeguard against the in- 
i'titQtion of vexatiouBor unfounded pro- 
oeedings o( the kind contemplakod by Sir 
Richard Couch, 0 J., m the case of 
Baboo Gunga Perskad Sakoo v. Mt 
Wooma Koower{5). If a proceeding 
is sought to be instituted mpoo avert-, 
fied application which contains state- 

«. (1066J 6 W R MU SI. 

4. (1867) 7 W R 267. 

b. 18 W Ra^6. 


ments untrue to the knowledge of the 
petitioner, criminal proceedings of a 
doterretit character may easily ho adopt¬ 
ed against him. In the present case, the 
application was duly verilied, and the 
District Judge was competent to take 
proceedings on its basis. The result is 
that the order of the Court below is 
allirmed and this appeal dismissed with 
costs. Wo assess the hearing fee at one 
gold moluir. 

V.B /u.K. Appeal difimiaacii. 
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FLETCHI-R and NeWPOULD, Jl. 

Dhuki Bam Dhok— Defendant — Ap- 
pellant. 

V. 

Matabi Bibi —Plaintiff—Respondent. 

Appeal No. 683 of 1915. Decided on 
18th April 1917, from appellate decree of 
Sub-Judge, 2Dd Court, 24-Pargannahs, 
D/- 8th March 1915 

Landlord and Tenant—Ejectment—Tenancy* 
al-will —To determine tenancy only reaion* 
able notice is necessary—Notice whether rea¬ 
sonable is question of fact-Civil P.C., S. loO. 

To detetmiDO a ienancy*at*\\iU iPe i.otice to 
quit neci-ssary to be givou to lie tenant cee'l not 
be aoything more than a rea^^onable notice. Wbat 
10 a reanonabU rotico is larg ly a qutstion of 
fact. A tenai.t-at-will can never be entitled to a 
notice of anyibiog like tbo length of six montb.-*. 

[P f5'3 C 1] 

Uarendra Kumar Sarbadhkary —for 
Appellant. 

Fletcher, J. —This is an appeal by the 
defendantagainstaju lgment of the learned 
Subordinate Judge of the Second Court of 
the 21 Pargannahs alfirming the decision 
of the Munsif of the Second Court of Ali- 
pore. The plaintiff brought the suit for 
ejectment after service of a notice to 
quit.^ The only point urged in this ap- 
peal is about the sulliciancy of the notice. 
The learned Judge of the lower appellate 
Court has found that the noiice was a 
six months notice expiring at the end of 
the Bengali year. But the notice was not 
served six clear months before because 
apparently it was served about the Ist 
Kartik and, to give six clear months, it 
ought to have been served not later than 
the last day of Aswin. But the finding 
is that the defendant is a tenant at.will 
of the plaintiff. Both the lower Courts 
have found that the tenancy is of that 
nature, and asit is a tenaney.at.will, it is 
manifest that the Court could find that 
this notice served about the Ist Kartik 
ezpiringat the end of the Bengali year was 
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a reasoniiLle notice. The question what is 
•I uotico is larKely a question 

of f, Id, although us rfgaiMs tenancies of 
csrtiiin uiuire, the Court has laid down 
'leiiiiitely as a rule of law that tha notice 
;must, ho of a {-articular length of time. 
But :n the case of a tenanoy-at-wi!l, it 
was riOS'cr laid ilo'' n as to what was tha 
length re-iuirod. The loainod Judge had 
manifestly evidenco l)efore him in finding 
Lbat this notice was a good and valid 
notice. I cannot iniagino that any tenant- 
RC. will is entitled to a notice of anything 
liko the length of sis months as given in 
the {^resent case. The present appeal fails 
and must he dismissed. No one appearing 
for the rest^ouclatit. we make no order as 
to costs. 

Newbould, J.~I agree. 

v.h /r.K. dismissed. 
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Flktcher and Richardson, JJ. 

Khalil Rahman and others — Defen¬ 
dants—Appellants. 

V. 

Kafilu'idin Daiai-Plaintiff—Respon¬ 
dent. 

Ai^peal No. 1542 of 1912, Decided on 
15th February 1917, from appellate de¬ 
cree of Dist. Judge, Noakhali, D/- 26th 

JaouAry 1912. , o , o 

(ft) Bengal Tenancy Act (1885), Sen. 3, 
Arl 3 —Limitalicin-Koimi raiyal disposses¬ 
sed before passing of Amendment Act (E. B. 
and AEcam)—Limitation for suit for recovery 
of possession is 12 years and not two as 
under amended Act. 

SVbcte a kaiini raiyat (a raiyat holding at 
fixed rates \va« dispossesssed by his landlord 
shortly bdore tlio paesiog of the Bengal Tenancy 

Ainendraeni Act (E. B. and Assam): 

Held : that the limitation applicable to his 
suit for recovery of pos.session was 12 years under 
the law as it stood before the passing of the 
Amendment Act, and not two years under Art. 3, 
Seb 3. Ben. Ten. Act, as amended. [P 356 C 2] 

(b) Practicft—Full Bench—Division Bench 
can follow decision of Court with which it is 
not in full approval and is not bound to refer 
case to Full Bench—Precedent. 

Obiter dictuni.~k Divison Bench of the High 
Court is not bound to refer any particular case to 
a Fall Bench but can decide it by following a 
decision of the Court with which it is not in full 
ftDDtoval; 20 r C 821; Foil, thoughnot Appr. 

[P 357 Cl] 

Brojeyidra Nath Chatterjee—lor Ap. 
pellauts. 

Dhirandra Lai Kastgir—ior Respon¬ 
dent. 

Fletcher, J.—This is an appeal from 
% decision of the learned District Judge 
of Noakhali, dated 26bh January 1912, 


reversing the decision of the Mnnsif at 
IlAtiya. The plaintiff, who was the 
purchaser of araiyati holding from which 
lio had been dispossessed by the defen¬ 
dant, sued to recover {tossession. The 
suit was dismissed by the Court of first 
instance. On appeal, the learned Dis¬ 
trict Judge has reversed that decision. 
The suit was instituted as long ago as 
July 1910 and was valued at the sura of 
Ks. 25. The dispossession, according to 
the first Court, book place iu April 1908. 
The amendment of the Bengal Tenancy 
Act by Art 3, Scb. 3, came into force in 
May 1908. If the first Court’s finding, 
remains unaffected, it has been argued 
that the dispossession took place more 
than two years before the institution of 
the suit and the suit was therefore barred 
by Art. 3, Scb. 3. In the judgment of the 
learned District Judge, no finding has 
been made on what date the dispossession 
took place ; but it has been found that it 
took place rscenbly. Although ihe learned 
Judge has given us no idea as to what he 
means by recently, it cannot be much less 
than two years, because the plaintiff al¬ 
leges in his plaint that the dispossession 
took place in Sravan 1315, which would 
be July or August 1903. In that view of 
the case two points are open. First of 
all, if the two years' rule of limitation is 
to apply under Art. 3, Scb. 3, it would be 
essential to have a finding of fact as to on 
what date the actual dispessessien took 
place : because in any case the disposses¬ 
sion took place, according to the plaintiff 
and according to the finding made by the 
first Court, not much on one side or the 
other of the period of two years. But if 
the view is that the suit is not governM 
by the period laid down in Art. 3, Scb 3, 
Ben. Ten. Act, but the period of limifca- 
tion is 12 years then, having regard W 
the finding of the learned Judge that th®l 
dispossession has been recent, the soi 1 
was amply within time. This point isl 
covered by judicial decisions. The deci¬ 
sion of this Court in the case of Budnu 
Kumar v. Hafiz Etissain (l) hw ex¬ 
pressly stated that notwithstanding the 
judgment of the Judicial Committee of 
the Privy Council in the case of Sow 
Ram V. Kanhaiya Lai (2), the rule laid 
down in the case of Manjuri Btot v. 
Akkel Mahmud (3) is g ood law and re- 

1. (1913)20 I 0 821. , 

2. (1913)35 All .227=40 I A 74 (P 0). 

3. (1913) 19 I 0 798. 
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mains unaft'eoted. It; may be said that 
bhe Special Bench in the case of Gopesh- 
loar Pal v. Jiban Ohandra Chandra (4) 
has oast a considerable amount of doubt 
on the second proposition said to he 
established by Manj7iri Bihi's case 
(3). Bub the judgment of the Special 
Bench did nob consider the decision in 
Budhtt Kumar v. Hafiz Hussaiii (l) and 
as at present matters stand, the decision 
in Budhu Kumar V. Hafiz Hussai}i (l) 
must be taken as a binding decision in 
this Court. In that view unless we are 
prepared bo refer this case to a Full 
Bench for consideration as to whether 
the case of Budhu Kumar v. Hafiz Hus¬ 
sain {!) was correctly decided, we are 
bound by it. We are not bound to refer 
any.partlcuiar case to a Full Bench : we 
may follow a decision of this Court with 
which we are not in full approval. I 
think we ought not to refer a case of this 
nature where the litigation is going on 
practically for seven years for a property 
valued at Rs. 25 only for consideration 
on the point. It will be sufficient for us 
bo say that we follow without expressing 
any approval the decision in the case of 
Budhu Kumar v. Hafiz Hussain (l). 
That being so the present appeal fails 
and must he dismissed with costs. 

Richardson, J. —I agree. 

v.B./r .k, Appeal dismissed, 

4. A I R 1914 Cal 8b6=lKaTli25^24’l C 3f. 
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Fletcher and Richardson. J.J. 

Manindra Chandra ""Plaintiff 

—Appellant. 

V. 

Srintbash Kasya and another—Deien- 
dants—Respondents. 

Appeal No. 2001 of 1915, Decided on 
8 th February 1917, from appellate de¬ 
cree of Diflb. Judge, Rajshabye. 

Beng.l Tenancy Act (1885), S. 29 and 42 
-btipulaUon in kabuliyat-Cerlnin .um pay¬ 
able a* caih rent and real not to become 
payable until property comei to be lettled 
again-True rent If amaller aum larger turn 
cannot be recovered if put a. attempt to 

In a oaae where under the terms of a kabuliyat 
by an occupancy raiyat a certain sum is given 
as cash rent payable, and the rest of the rent is 
stated as not bsooming payable until the property 
comes to bs settled again, before U can be decided 
whether the higher rent Is recoverable, having 
regard to the provisions of 8. 29 it must bo found 
and judioially determined which of the two sums 
mentioned in the kabuliyat is the true rent. 

[P 867 0 23 


SRiNinASir(Fl€tcher. J.) Calcutta 357 

If the bigger sum is tbo true rent, the mere 
fact that Ihc landlord has given a temporary re¬ 
mission would not deprive him from claiming 
the true root at a subie.juonl. period. I'mt if the 
true rout is the smaller sum, then tbo larger 
sum cannot bs recovered if it has b-’en pub in 
the kabuliyat as an attempi to overrM' tic | :o- 
visioosof S. 2'J. .1 I ll lUM Cal IW, !:>■/. 

iV C 2l 

Rash Brhari Ghose, ltnia Cluiran 
Milter, Joaesk Chandra Dc, Ilemendra 
Nath Sl-)i unci Sarat Cooinar Mitter —for 
Appellant. 

Fletcher, J —This appeal i-j prefu red 
against a decision of tlic learnad DUbriot 
Jud;»e of Rijshahyc, dated 13bh Mnv 
1915, al'iirmingthe tlecision of the Mim&il 
at Naogaou. The suit was brought to re. 
cover rent under the terms of a kabuliyat 
for lands that had been let out to the 
defendants. The suit was undofended. 
The case turns on a kabuliyat in a form 
which my experience for the last few 
weeks in this Bench shows is a form 
which 19 very largely adopted by the 
zemindars in Bengal that is, that a car. 
tain sum is given as the cash rent, if one 
may use the expression, the rest of the 
rent, owing to the tender-heartedness of 
the landlord, not becoming payable until 
the property comes to he ssttied again. 
It may be suggested of course, in a 
proper case when the proper facts have 
boon found that that is merely a 
means or attempt by the landlord to 
override tlie statutory provisions laid 
down in S. 29, Ben. Ten, Act and to 
enhance the rent of the tenants beyond 
the statutory limit. But of course, be¬ 
fore that can he decided, it has gob to be 
found out and judicially determined 
which of the two sums mentioned in thei 
kabuliyat is the true rent. If the liigger 
sum is the true rant, of course tlie more 
fact that the landlord has given a tempo- 
rary remission would not deprive him 
from claiming the true rent at a subse¬ 
quent period. But if it is found, as in 
the case of Mahamaija Kar v. Eishore 
Chang (l), that the true rent is the 
smalfer sum. then the larger sum cannot 
be recovered because it was merely put 
in the kabuliyat as an .attempt to over¬ 
ride the provisions of S. 29, Ben. Ten. 
Act. The decree of bhe lower appellate 
Court must accordingly he set aside 
and the case must go back to the Isarned 
Judge of that Court to make a finding 
on the evidence on the record which of 
these two sums, namely, Ks. 12 and 
' 1. A I R 1914 Cal 64=21 1 C 94^ 
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Rs. 17-14-S montioued in the kihuliyat 
is, in fact, tlie true rent agreed to be 
paid by the tenants, and then to dispose 
of the case according to law. We make 
no order as to costs. 

Richardson, J.—I agree. The ques¬ 
tion is whit was the real or true rent of 
tlie hoi ling at the time the contract was 
enterel into. 

v.B./R.!{. Case seut back. 
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iMOOKERJEE AND WaLMSLEY, JJ. 

Nagendra Bala Dassi — Decree-holder 
—Appellant. 

V. 

Dehendra Nath ^fahis and others — 
JudgaieDt-del)tor.s —Respondents. 

Appeal No. 87 of 1918, Decided on29tt» 
August 1917, from order of Sub.Judge, 
,Midnipore, D,'- 11th .Marcti 1916. 

fa) Civil P. C. (1908), S. 47—Asiignment 
of decree in favour of W—N applying for 
•ubstitu(ion of name —Judgment-debtort con¬ 
tending that N's hutband wai real assignee 
— N's husband not being party to execution 
no question could be decided as between 
him and his wife as to who was beneficial 
owner of decree 

N took an assigamcat of a mortrgage-decree 
and applied to the execution Court to have her 
name substituted in the idace of the decree- 
holder. The julgmeot debtors lodged an objec¬ 
tion to the effect that N was not the real assignee 
of the decree, but that htr husband, who was 
the pleader for the jiulgmeat debtors in the exe¬ 
cution c.a‘e, was the real purchaser of the decree, 
and that the effect of tha purchase of the decree 
by tbo pleader for the judgment-debtors was to 
satisfy the docrea au j lo'discharge the judgment* 
debtors: 

Held-, that the picador was not and could not 
bo a party to the execution case and no question 
could conscqueully be decided as between him 
aud bis wife as to who was the beneficial owner 
of the decree. fp 359 0 11 

(b) Trusts Act (1882), S. 88 —Purchase of 
decree by pleader for judgment-debtor— 
Effect is net to satisfy decree and release 
judgment-debtor although pleader holds de¬ 
cree in trust for client —Re-conveyance will 
be decreed only on equitable terms. 

That the effect of the purchase of a decree by 
the pleader for the judgment-debtors is not to 
satisfy the decree and to release the judgment- 
debtors from their liability, although the 
pleader holds the decree assigned to him in trust 
for bis clients, and if called upon by bis client 
to do so, is bound to aisign the decree to him. 
No Court will however decree such a re-convey¬ 
ance except.upoa equitable terms. -jP 359 C 2] 

G. R. Dass, Biraj Mohun Majumdar 
and Mohini Mohun PhaUerjee—foi Ap- 
pallanfc. 

Brojalal Chakravartty and Santimoy 
Majumdar—ht Respoadeots. 
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Judgment.—This is an appeil against 
au order in an e^tecution case to the eSeot 
that the decree must be considered as 
sabished and the judgment debtors folly 
discharged. The events which have led up 
to this order are not in controversy at this 
stage. On I9th February 1907, Rani Mri- 
nalini.wife of Raja Narendra Dal Khan of 
Narajole, obt lined a consent decree in a 
mortgage suit against the respondeota. 
There were various proceedings inexecu- 
tioD, w hich need not be recited for our pre- 
sent purpose. On ISthFebruary 1915, the 
present appellant, Nagendra Bala Dassi, 
applied to the execution Court to have 
her name substituted in the place of the 
decree-holder, on the allegation that she 
had taken an assignment of .the de¬ 
cree on 7th February 1915. On 20tb 
February 1915, the original decree- 
holder intimated to the Court that she 
had transferred the decree and had no ob¬ 
jection to the grant of the application. 
The judgment-debtors took time to put 
in objections, but as they did not enter 
appearance on the day fixed, the name 
of the appellant was duly substituted 
and execution was directed to proceed at 
her instance. Four of the judgment- 
debtors subsequently applied to the 
Court to re-consider the matter and their 
application was granted. Thereupon, 
they lodged an objection to the.effeot that 
the appellant had not really taken an 
assignment of the decree, but that her 
husband Babu Nabakumar Hazra, who 
was the pleader for the judgment-debtors 
in the execution case, was the purchaser 
of the decree and had pat forward hi9 
wife as the ostensible transferee. The 
Subordinate Judge then proceeded to de¬ 
termine the question, whether Nagendra 
Bala Dasi or Babu Nabakumar Hazra haJ 
taken an assignment of the deciee and 
came to the conclusion that the pleadet 
had purchased the decree with his own 
money. The Subordinate Judge also found 
that the assignment bad been taken for 
Rs. 11,500, while a much larger sum w*® 
due under the decree. 

The Subordinate Judge next proceeded 
to consider what be calls the legal and 
equitable aspect of this transaction and 
held that the effect of the purchase of the 
decree by the pleader for the judgment- 
debtors was to satisfy the decree and to 
discharge the judgment-debtors. Nagen- 
dra Bala Dassi his now appealed to tbi® 
Court, and on her behalf the decision of 
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Subordinate Judge has been assailed sub. 
etanfcially on two grounds, namely, first, 
that the evidence does not establish that 
she was nob the real purchaser of the de- 
oree, assuming that the question can he 
raised in execution proceedings, and 
secondly, that the decree cannot bo treat, 
ed as extinguished even if it be found that 
her husband had made the purchase with 
his own money. We are of opinion that 
the order of the Subordinate Judge cannot 
possibly be supported. In the first place, 
the Subordinate Judge has decided the 
question of therealityof bheassignment of 
the decree to the appellant, as if her hus¬ 
band were a party to the present proceed¬ 
ings. The pleader, however, is not and 
could not be a party to the execution 
proceedings, and no question could con. 
sequently be decided as between-him and 
his wife as to who was the beneficial 
owner of the decree. 

Id the second place, even if it were as¬ 
sumed that the pleader had taken an as- 
signment of the decree (which we do not 
decide upon the evidence) it is plain that 
the decree could not be deemed as extin- 
guished and the judgment-debtor treated 
as fully discharged. The Subordinate 
Judge has not correctly appreciated the 
law applicable to cases of this character. 
It is well settled that while the relation 
of pleader and client continues, the pleader 
oauDot as against his client acquire abso- 
lutely a beneficial interest in or title to 
the subject-matter of the litigation an- 
tagonistio to that of hie client; in the 
language of the framers of S 88, Trusts 
Act, 1882, a legal adviser, who under such 
circumstances gains a pecuniary advan- 
tage, must hold for the benefit of hisclienc 
the advantage so gained. The reason for 
this rule is obvious; no person in position 
of a pleader, who rightly enjoys the con- 
fidenoe of his olient, can be allowed to 
derive any benefit to the detriment of bis 
olient by reason of information acquired 
during the course of his employment. In 
Hobday V. Peters (l) a mortgagor con¬ 
sulted a solicitor who turned her over to 
his clerk to assist her gratuitously. The 
clerk, by reason of information derived 
during such consultation, bought up the 
mortgage for less than half the amount. It 
was ruled by Romilly, M. P.,, that he was 
a trustee for the benefit of the mortgagor. 
In Maeleod v. Jones (2) a solicitor who 


had purchased securities given by his 
client for smaller sums than the amount 
secured, was not allowed to bold the pur- 
chased securities as a security to himself 
for a larger sum than the amount which 
he had expended in iir'king the purchase. 
But as the Court had a discretion with re¬ 
gard to the allowance of interest in such 
cases, tlio solicitor was allowed five per 
cent on the sura he had expended in mak¬ 
ing the purchase. MacUod v. Jovrs (3), 
UnswoTth's Trust, lu’ (l) and Dnu(ilas v. 
Culverwc'l (5). 

The leading decision on the subject is 
that of Carter v.Palmer {(3), where the 
House of Lords ruled that employment of 
counsel as legal adviser disqualified him 
from purchasing for his own benefit 
charges on his client’s estates without 
provision, and that even though the con¬ 
fidential employment ceases. the disabi- 
lity continues as long as the reason on 
which it is foundel continues to operate. 
Broun v.Kennedy (7) Pisani v. Attorney- 
General {Gibraltar) (8), MaePherson v. 
Watt (9) Luddy's Trustee v. Peard (10), 
Rhodes v. Bate (ll) and Austin v. Cham¬ 
bers (12). These principles have been 
recognized and applied in a variety of 
cases in Indian Courts: Fuzeelun Beehee 
V. Omdah Beebee (13), Nundeeput Matha 
V. Mr. Alexander Shaw Urguhart (14), 
Subharayudu v. Kotayya (15), Aghore 
Nath Chuckerbutty v. Ram Churn Chuc. 
kerbutty (16) an 1 Goshain Jug Boop Geer 
V. Chingun Lai (17). These cases how. 
ever do not support the view taken Ijy 
the Subordinate Judge. Assume that a 
decree ter Rs. 10,000 has been purchased, 
by the pleader for the judgment debtor, 
from the decree-holder for Rs. 5,000. On 
principle and on the authorities, the 
pleader holds the decree assigned to him 
in trust for his client, and, if called upon 
by bis olient to do so, is bound to assign 
the decree to him. But n o Court will de- 

3. {18S4) 32 W B 600=53 L J Oh 534. 

4. (1866) 2 Dr& -Sm 3i7=13 W B418, 

5. (1862) 4 De G F & J 20=3 GiB 251. 

6. (1842) 8 Cl & Fiq 657-11 Bligb (a b) 397. 

7 (1PG4) 4 De G J & S 217=33 L J Oh 71 & 842. 

8. (1874) 5 r C 516=30 L T 729. 

9. (1878) 3 A 0 254. 

10. (1836) 33 Ch D 500=55 L J Ch 984. 

11. (1860) 1 Ch 252=36 L J Ch 2 1. 

12. (1*^33) 6 Cl & Fin 1=7 B R 598. 

13. (1869) 10 W R 469=11 BLR 60». 

14. (1870) 13 W B 209=4 B L R A C 181. 

15. (1S92I 15 Mad .389. 

16. (1896) 23 Cal 805 

17. (1870) 2 N W P H C R 46. 


1. (1860) 28 Bear 349=29 L J Ch 780. 
a. '1883) 24 Ch D 269=53 L J Ch 146. 
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cree 5:iich re conveyance except upon 
ofiuilterms, it is impossible oq any 
conceivable principle to justify the posi¬ 
tion Ui'.t tiio eUect of the assigurnent to 
tiiQ plealcr is fortluvitii to extinsuish 
the ju If'ruent-dofit and to release the 
judgment-debtor trom liability. In the 
case, before us, such of the judgment- 
debtors as liiivo entered appearance have 
not Oifered to hring into Court the sum 
whicli according to their own case, the 
pleader had paid for the purchase of the 
decree. An additional dilhculty has been 
created by the fact that there are several 
sets of judgment debtors, whose liabili¬ 
ties are apparently distinct under tiie de¬ 
cree and who have from time to time 
paid different sums in reduction of their 
respective liabilities. Under these cir- 
cumstances, it is not practicable in these 
proceediugs to go behind the decree and 
to alter the lialjilities of the parties, after 
investigation of the sum which would be 
equitably payable by the judgment-debt. 

ors to tue assignee of the decree before 
they can obtain a reconveyance thereof. 
Wo hold accordingly that this appeal 
must be allowed and the order of the 
Subordinate Judge sat aside. The assignee 
(the appellant before us) will be entitled 
to proceel with the execution of the 
decree and the execution proceeding will 
stand revived for that purpose** No 

j » A ^ ^ M in execution 

till 1st January 1918, so that the judg- 

mont-debtors may have ample time to in 
stitute, if they are so aivised, a suit 
against the assignee of the decree and her 
husband to obtain a transfer of the decree 
in their own favour, on proof of the al- 
legations they have made and upon pay- 
ment of such sum as the Court may de- 
termine. The appellant is entitled to her 
costs both here and in the Court below. 
We assess the hearing fee at 6ve gold 
mohurs in this Court. 

V.B./b.K. Appeal allowed, 

A. I. R. 1918 Calcutta 360 
Sanderson, C. J , Teunon and 
Walmsley, j.j. 

Sara] Ranjan Cliowd/ntrf/— Principal 
Dsfendaut—Appellant. 

V. 

Prem Chand Chowdhary and others— 
Plaintiffs and pro forma Defendants— • 
Respondents. 

Letters Patent Appsal No. 4 of 1916 
Decided on 2l3t August 1917. 


Limilalion Act (1877), Arts. 109 and 120 
—Purchaser at sale under Palni Regulation 
—Sale set aside—Suit for mesne profits is 
governed by Art. 109 and not Art. 120. 

Article lOJ and not Art. 120, would appiv to a 
suit for the recovery of mesoo prolis Iroma 
purchaser at a sale held under the Patni Regn. 8 
of 1819, which 13 afterwards set aside by the 
ci\il Court. The plaintiQ in such a suit can 
recover mesue profits for a period of three years 
only prior to the institution of the suit, 

[P 362 01] 

Profits received or which might have been re¬ 
ceived without wilfurdrfanlt by such a purchaser, 
who obtained possession under the sale soset 
aside, may be said to have been wrongfully re 
ceived. [P 862C1J 

Iijveii if possession were obtained under a 
decree of tbo civil Court which is subsequently 
set aside on appeal, the profits may be said to 
have been wrongfully received, and Art. 109, 
Liniiration .Act of 1877. would applv ; 35 CflI. 
9Jd, Foil. : 3 C. L. J. 182, Disf. [P 362 C 1) 

^ohendra Nath Roy and Mohini 
Mohan Chatterji —for Appellant;. 

D. N. Mitter, Satcowri Pati Boy, 
Baidyanath Dutt and Mohini Nath Bose 
—for Respondents. 

Sanderson, C. J.—This is an appeal 
under the Letters Patent in respect of an 
a.ppeal in which Doss, J., and ray learned 
brother Richardson, J. differed inopinion. 
The judgments were delivered so long 
ago as June 1909. Both the judgments 
were read by Richardson, J , becanse, 
as we have been informed, on that date 
Doss was away on leave; and apparently 
some doubt arose as to whether the jadg- 
ment of Doss, J., was a valid judgment, 
having regard to the fact that that was 
read by my learned brother Riobardson, 

J., when Doss, J , was away from Court 
on leave, and apparently this matter was 
left in abeyance for many years. It was 
brought before my learned brother 
Mookerjee, J., and me last year, and it 
was argued on the one band that Doss, 
J’s., judgment was a valid judgment, 
and on the other that it was not a valid . 
judgment. We came to the conclusion 
that it was a valid judgment and con¬ 
sequently the appellant would have had 
a right of appeal under the Letters 
Patent if he had appealed within the 
proper time, and having regard to the 
special facts that were stated to os at 
that time, that the time for appealing 
should be extended and we did extend 
it. The result was that this appeal was 
presented to Court and it has now been 
heard by us. I think it was necessary 
to state those facts and to show bow 
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this very considerable delay in this case 
has arisen. 

Now, the suit in whioli this appeal 
arises was a suit brouglit by the plaintilTs 
for mesne profits in respect of the Amli 
years 1309, 1310, 1311 and 1312. I might 
say at this stage that the claim in respect 
of the earlier half of the year 1309 was 
given up by the plaintiffs at some stage 
of the proceedings. The learned Sub- 
ordinate Judge decreed the suit, and 
declared that the plaintiffs were entitled 
to get mesne profits from the last six 
months of 1309 to 1312, and that a Com. 
missioner should be appointed to take 
accounts from the papers filed by the 
plaintiffs and from other necessary papers 
and that the amount paid by the auction- 
purchaser on account of the 1311 rent 
and the costs of realisation should be 
set off against the money due to the 
plaintiffs and that the case should be 
brought up again before him after the 
Commissioner’s report had been received. 
Prom that decision defendant 1 appealed. 
That was the appeal which was heard 
by Doss, J,, and my learned brother 
Richardson, J. The point which arose 
upon the appeal was as to the Limitation 
Act. The defendants contended that the 
plaintiffs were not entitled to recover 
any mesne profits, except those which 
were received or which ought to have 
been^ received without wilful default, 
within three years prior to the institu- 
tion of the suit. 

The facts which are material to he 
stated in this matter are as follows ; It 
appears that in October 1901, the pro- 
perty in question was bought by defen. 
dant^ 1 at an auction sale held under 
Patni Bego. 8 of 1819. He was put in. 
to possession in September (the auction 
sale took place, I underataod, in October 
bat the possession was taken as from 
September 1901). On 17th May 1902, 
the plaintiffs sued the defendants to set 
aside the sale. In that suit they made 
no claim for mesne profits which had 
accrued either before the suit or which 
accrued during the pendency of.the suit 

On 18th August 1902, the suit was 
decreed in the first Court, with the result 
that the sale was set aside. Then there 
was an appeal which was heard by the 
District Judge, and on 13th February 
1903 the District Judge reversed the 
decree of the Subordinate Judge, with 
the result that the sale was affirmed. 


Then there was an appeal to the High 
Court and on 11th May 190/) the High 
Court romanded the case for further con- 
sidoratioQ and ileoision lo the District 
■ludge. On lUh September 1905, the 
District Judge affirmed Iho decision of 
the Subordinate Judge 'wibh the result 
that the sale was set aside. Then there 
was a further appeal to the lligli Court, 
which was heard on 30Ch May 1907, and 
the appeal was dismissed, the result, of 
course, being that the decree setting asiilo 
the sale was uplreld. This suit was 
brought on IGth Septemiier 1!<07: and 
the learned vakil for defendant 1 has 
urged that the plaintiffs are not entitled 
to recover any mesne prefits which ac¬ 
crued and which were received or which 
might have been received prior to I6th 
September 1904. I might point out 
that inasmuch as the claim was made 
with reference to the Amli years, Sep¬ 
tember 1902 might be taken to be the 
beginning of 1309, September 1903 to bo 
the beginning of 1310, September 1904 
to 1)8 the beginning of 1311, September 
190.5 to be the beginning of 1312. 

The first point that arises in respect of 
this matter is whether Art. 109, Ijira. 
Act which is applicable to this case, 
namely. Act 15 of 1877, applies to this 
case. 

The learned vakil for the plaintiffs has 
argued that Art. 109 is not applicable 
and his ground was that Art. 109 applies 
to profits of immovable property belong¬ 
ing to the plaintiffs which have been 
wrongfully received by the defendant, 
and his point was that inasmuch as the 
defendant was put in possession in con- 
sequenceof the sale which was held under 
the Patni Regulation, the defendant's 
possession could not be held to be wrong, 
ful; in other words, the defendant could 
not be held to be a trespasser, and that 
consequently the mesne profits which the 
defendant received prior to 11th Septem- 
her 1905 w’as not w’rongfully received. 
He further urged that the matter ought 
to be looked upon as if the defendant bad 
obtained possession in pursuance of a pro- 
ceeding under the Regulation which was 
of a semi-judicial nature. With that I 
cannot agree. As I have already said 
possession was obtained by the defendant 
under the sale which was held under the 
Patni Regulation. Our attention was 
drawn to that Regulation this morning 
and, it is clear that in thld-itase UiMd 
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ivi'i an order of the Court for the sale: 
tlio =>lo w.is lie](] by the appointed olh. 
eer. <in<l possession was given, as I assume 
hy tne /arnindir in accordance with the 
provisions of Cl. 15 of the Regulation. 
But there still remains the question whe- 
ther fha point is right which the learned 

vakil his argued, namely, that Art. 109 

'icc> no', apply, heeause it cannot he said 

that the prohts were wrongfully received 

In my Art. 100 does apply. I 

think Ihit it is clear that when we 

look at Ccl.^ 3 of the schedule, we 

hnd that even if the possession had heeu 

|obtained under a decree of the Court 

which was afterwards get aside on appeal 

this Article would have applied: and the 

profits would have been said to have been 

wrongfully received. A fortiori when pos- 

session was obtained hy the defendant 

under the sale held under Regulation to 

which I have referred. Art. 109 would 

'JPidy. I am confirmed in that opinion 

> a judgment of this Court in the ease 

of Pfary Mokun Roy v. Ehdarom Sar. 

(1), -vhere the facts are very similar 

to the fact of this case. In that case: 

“H. patDi malul was sold under R^gn P of Isp) 

Ao'flT'f ^^arl000. when the 

dorendant purchaser came into prsse^sion. The 

Lfiin5 -rfu Jiu'ti^uted a suit for 

petting aside the sale and obtained a decree and 

took possession on llth September 1901 The 
Pla.nti then instituted the Uent suit on ofh 

period the 

defeulint was in possession, viz from t®th 

tivtt^V(° lifOI:' It was held 

the defendants wrongfully received profit^ 

anA n the plaintiff. Art. lOsi 

for tho period (18ih May 1900 to 5th April 1901) 
preceding the three years next before the insti¬ 
tution of the suit was barred by limitation.” 

I think that is a case directly in point 

and I agree with the decision that was 
arrived at ID that case. Further, there 
IS another case [Kishnanand v. Kunwar 
Partab Narain Singh {^)], to which we 

have beeu referred. Although in that case 
the property was not sold under the Regu. 
lation which was used in this case and also 
in (he case reported in Peary Mohun Roy 
V. Khelaram Sarkar (1), and the defen¬ 
dant there was pub in possesssion by the 
Settlement Officer at the instigation of 
the manager under the Talukdars' Relief 
Act, 24 of 1870, (he principle of the deci. 
810 D applies to this case. It was there 
held that the mesne profits which were 
r_e^v0rable_wer^ tjiose which had been 

1. (1908) 95C(il 996=1 I C 167. 

2. (1884; 10 Cal 785=11 I A 88 (P C). 
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received within three years prior to the 
suit;. Our atfontion was drawn to a case 
Holloway v. Gunediwar Singh (3), and 
that was relied upon by the learned 
vakil for the respondent. I do net think 
that we are hound by that decision be. 

cause the learned ludges who decided that 

case were of opinion that although the 
sale had been set aside, the order by reason 
of which the sale had been held and the 
order for po-session had not in fact been 
set aside, and consequently they came to 
the conclusion that the profita which had 
been received while tlie clefecdant was 
in porsossion were uot wrongfully re- 
ceiver^. It is cot necossary for me to say 
whether I agree with that or not. All 
that I wish to draw attention to is that 
inasmuch as that was one of the grounds 
of the decirioD it is really not a decision 
which is binding on this Court: and I 
may further point out that this case was 
decided hy Henderson, J , and Mitra. J., 
and Mitra •!,, himself was a party to the 
judgment in Peary Mohun Roy v. Khe¬ 
laram Sarkar (l) to which I have re- 
ferred, and that decision was given three 
years after the decision in Holloway v. 
Guneshwar Singh (3) and that decision, 
as I have already said, is directly in 
point, in this case, and with it I agree. 

For these reasons I am of opinion that 
Art. 109 applies to this case and that 
subject to two other points which the 
plaintiffs l)av 0 raised, the plaintiffs 
would not be entitled to recover any 
mesne profits except those which had in 
fact been received, or which ought to 
have been received without wilful ‘default, 
within three years before the institution 
of the suit. The second point raised by 
the learned vakil was that the District 
Judge on 13th February 1903 by bis 

judgment affirmed the sale and that that 
judgment was not finally disposed of 
until llth September 1905 and that, 
therefore, during the period from I3th 
February 1903 to llth September 1905 
the defendant was rightfully in posses¬ 
sion and that the plaintiffs, allhough 
they might have brought a suit on l2th 
February 1S03 to recover mesne profits, 
after 13th February they could not have 
so brought their suit until llth September 
1905, because the tale had been upheld 
hy the Court ’and the learned vakil asked 
us. to use his own expression, to deduct 
from the period of limitatio n t hat period 
3. {19CCJ 3 C L J 182. 
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of time from 13bh February 1903 to 11th 
September 1905. In my judgment we 
cannot do that. We have to apph tho 
Limitation Act as it stands, and the 
limitation provided by Art. 109 is to the 
effect that the period of linaitation begins 
to run from the time when the profits 
are received, and for that reason I think 
the second point which was raised by 
the learned vakil is not a good point. 

The third point which the learned 
vakil raised was that usually the mesne 
profits could not be ascertained until 
the end of the Amli year and that con¬ 
sequently the liability for such mesne 
profits would nob begin until the end of 
the Amli year. The result of that argu. 
ment, if it was upheld, would be that 
the plaintids would be entitled to mesne 
profits nob only for the year 1312, which 
was admitted by the learned vakil for 
the appellant, but also for the year 1311. 
In my judgment we have nothing to do 
with that on this occasion, and as I have 
said we have to apply Art. 109: All we 
can say is that the plaintiffs are only 
entitled to recover rents and profits 
which the defendant had received and 
which without wilful defanlb he might 
have received between 16th September 
1904 and the date of the suit (I6lh Sep. 
tember 1907). Consequently the judg¬ 
ment of tho learned Subordinate Judge 
ought to be varied in the way I have in¬ 
dicated in my judgment, and the enquiry 
by the Commissioner directed by the 
learned Subordinate Judge’s judgment 
ought to take place upon that basis forth¬ 
with. The appeal is allowed with costs 
both of the hearing before Doss, J., and 
Iliobardeon J., as well as before us. The 
appellant must pay the pro forma defen- 
dants three gold mohurs as their costs in 
this Court. 

/ Teunon, J.—I agree. 

Walmsley. J.— I agree. 

V.B./r.k. Api^eal allowed. 
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Special Bench 

Sanderson, 0. J., Woodroffe and 
Mookerjee, JJ. 

Mariam Bibee - Plaintiff—Appellant. 

V. 

Muhammad Ibrahim and others — 
Defendants—liespondents. 

Appeal No. 55 of 1915, Decided on 
14th June 1916, from original decision 
of Greaves, J., D/- 3rd May 1915. 


(a) Practice Evidence — Appreciation — 
Case decided on oral nnd documec Imy evi* 
dence—OocomrntHiy evidcrce conllicling— 
Opinion at trial Judge who has seen and 
heard witnesses should be given great 
weight. 

Per SdiiiUrson, C\ J ,—Where a ch?o lins hrcii 
decidtd on documonlars ^'oll oral evidoiico, 
if tbc documentar> cvidMucis copllictiiig, preat 
weight should he givtn hv li e nppfllute C url to 
the opinion of Ibe Inal Judge who ba« n and 
beard the witiiessvs. [P ’'OB C 1/2] 

(b) Practice — Appeal — Appellate Court 
should not allow at rial unless trial Judge 
found to be wrong— Burden of proving that 
trial Judge is wrong is on aprellant. 

Per C. The Court ofAi|‘ral 

i^boold not allow an they are 

fied that the Jud?e who tried the ca^e. waa 
wrong, I( they are in doubt at the end of Ibo 
arguuieDt whether the Judge was right cr wtode, 
aince the burden of | reof is on tho apprlWct and 
he has not satisfied them that the Judge was 
wroDfr, ibe appeal sbeutd bo dismissed. Tlie 
Judge in the Court bdow may have beard wit* 
nc88es and if so, tbe Ccurt of Appeal should be 
more unwilling to set aside bis judgmeut especi* 
ally if there was a conflict of evidence, than io a 
case tried on wriltio evidence, where ttc wit¬ 
nesses were net before the Jiidtie, becduse of the 
opportunity afforded of judging how far tbe 
witnesses were worthy of credit, [P ?CS C 2] 
Per aVoo/rerjVe, J ,—The burden lies on tbe 
appellant to suti^fy tbe Court that ibo finding of 
tbe trial Court which he asfails is uot stippoTtrd 
by tbe evidence on the record. [P iiG C 2] 

(c) Mahomedon Law — Gift—‘Muiba—Doc* 
trine of should be confined within strictest 
liiDits~''lt cannot be ignored or repudiated. 

Vex Sanderson, C. J.^Ibe dcctrine relating 
to tbe invalidity of gifts of musha is wbclly 
uoadapted to a progressive state of society and 
ought to be confined itbin the strictest limits. 

[P8(9 C 1] 

l^cr MoolrrJ/e, J.—Tbe doctrine relating to 
tbe iovalidily cl giftn ci niu^ia, though not 
favoured, cannot be altofctkr'r ignoud or repudi* 
ated. IP 889 C2] 

(d) Mabomedan Law —‘ Gift — Gift to an 
adult and minor—Minor not under donor’s 
guardianship at time of gift—‘Adult accepting 
gift on behalf of himself and minor—Gift is 
not invalid—If minor under donor's guardian¬ 
ship. gift is void. 

When a person makpa a gift to two doDees» 
one of whom ie an adult and the olberaminor 
hut tbe Utter is not in tbe guardianship of tbe 
donor at the time cf tbo gift, and ibo adult 
accepts tbe gift on bobalf of bimsclf and tbe 
minor, tbe gift is not invalid. But when tbe 
gift is made to an adult and an infant who is id 
tbe donor's care or guardianship, the gift may 
be void because the donor is assumed to take 
seisin at once of tbe minor's share, wbercss tbe 
gift in favour of tbo adult rreju^res accept¬ 
ance and thus confusion is occasioned. 

IP 209 C 2] 

If a Mabomedan owner makes a gift of a house 
to two of bis aona, one of whom is adult and tbe 
other is a minor and the adult son takes poffes- 
sioD of tbe property, tbe gift is absolutely void. 

tP 209 Cl, 2) 
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is Jo find out source of purcbese* 


(»») Maliompdan Law — Gift—Possession- 
Actual possassioii by donee is not necessary 
— Relationship of parties must be kept in 
vieiv in considering question—Donee must 
be placed in position to take possession 
or Invested with authority for that purpose. 

According to Mabomedaa law scisio or actual 
pO'SCFiion by the douce is not nece-sary to com- 
ploto the g'ft, but the donor must evince hia 
intention of mahing a complete traosfer of the 
ownership ia the property Irom himself to tho 
douee by placing tbo latter in a position to enjoy 
it benofieiaily or to make use of it eonsistcntlv 
with its purpose, and iu considering this rjufstioii 
tho relationship of the parlies mu=t U kept in 
view, fn other word-, to b? in a position to 


take possessiou ia tautamount to taking posses¬ 
sion; and to place tbc do-.eo in a position to 
take possession, is cquiv.tlenL to delivery of 
possession, simil.vrly inve tiiig with aulboriiv 
for that purpose i-- e.piallv i-ii'lkdciit. 

1^370(M] 

(f) Custom—Proof—Special usages modify¬ 
ing orJincry law must be ancient and invari¬ 
able and should be established by clear and 
unambiguous evidence— Long established 
usages existing in particular districts and 
families must be given effect to. 

I‘or C«? iriiti. L )iig rstabli^hf d Usages exist!ug 
in particul-ir dktriers and families in India 
Bboiild bo given effect to. but it U of the essence 
of special usftgia modifying the ordinary law of 
Buccossion that iboy should be ancient and in¬ 
variable: and it is further cspontial that they 
should be established to be so bv clear and 
unambisuoue evidence. fp 3?0 C -2; P 384 C 1] 
A ciistpin must bo ancient, certain aud reason¬ 
able and being in derogation of the seoeral ruUa 
of law. must be construed strictly. [P 370 C 2] 
(s) Pardanasbin lady—Deeds by—When can 
be avoided. 

Circumstances under wbicb deeds executed by 
pardanashin ladies can be avoided discussed 

LP37UJ2;P 372 C2;P390C1. 21 

(b) Civil P. C. (1908), O. 26, R. 16—Deme¬ 
anour of witnesses—Commissioner can note 
bis observation as to demeanour of witness 
-Civil P. C., O. 18. R. 12. 

Per Woodrofff, J.—\ Commissioner for the 
oiamination of witnesses is entitled by law 
to note bis observations as to the demeanour 
of tho witnesses examined by him, fp 379 C 1 ] 

(i) Custom-Proof — Eraki Mahomedan— 
Crooke’s work on Castes and Tribes of 
N. W. F. Province and Oudh may be referred 
as authority of custom 

Per Mooiicrjee, J .—Rsiereuce may legitimate¬ 
ly be made to the Work on Castes and Tribes of 
the Ncrih-Westeru Provinces and Oudh by 
Mr. Crookes as an autboritativo statement of 
customs prevalent among the Eraki sect of 
Mabomedans. IP3S3C2) 

(j) Custom—Proof —Custom not pleaded in 
litigation between members of community 
where it might have been pleaded—Fact is 
relevant to show non existence of custom. 

The f.ict that a custom was not pleaded In 
litigations between members of the community 
where it might have been pleaded, is relevant 
evidence for tho purpose of sbowiug the non- 
oxistenco of tho custom. [p 3^4 c 1 ] 

(k) Benami-Test—Test to ascertain whe¬ 
ther ostensible purchaser is also real pur¬ 


chaser 
money. 

_ Where tho question ari.S3s, whether the osten¬ 
sible purchaser is also the real purchaser, the 
familhr tc-t to applv ia vvhat is the source of the 
purchase-money. In a case of gift, however, 
when it is allegsl that the transa^'tion was 
nctitious. ibis test fails, and the Court must rely 
upon other aspects of the mattcf, namely, the 
surrounding circumstance contemporaneous with 
the gift and the subsequent conduct of the 
partie-; concerned [P 334 Q 2 ] 

(l) Mahomedan Law—Gift — Gift of incor¬ 
poreal property may be completed by such 

of control as appropriate and pos¬ 
sible in circumstances. 

,, Mahomedan l.iw as administered by 

• *riti>h Indian Couits, where the subjcctofgift 
is incorpoteal property not susccptiblo ofpbyai- 
cil possession the gift (hereof may be completed 
tty sucii transfer of control as may be appro¬ 
priate and possible in the circumstances. 

tP 386 C 2] 

(m) Evidence Act (1872), S llS-Settlement 
of disputed claim is valid and binding. 

A settlement of a di-sputed or doubtful claim is 
a valid and binding arrangement wbicb the 
parties thereto are not permlited to deny, igoore 
oereouliat). [P 391 0 1 ] 

A. P. Sen, .-1, Suhrawardy, and P.K. 
Ckakravartfj—lor Appollanfc. 

Jackson, Rasul, N. Gkatan, Majum^ 
dar, J, xV. Sinha for Mahomed Siddik^ 
for Responrlents. 

Sanderson, C. J This is ao appeal by 
the plaiotiff frooa the judgmeot of Grea* 
ves, J., dismissing her suit. The oatare 
of the claim and the defeoce are folly set 
out at the beginning of the learned 

Judges judgment as follows: 

The plaintiff in this ca^e the daughter of 
one Haji Kader Box, deceased, a Mahomedan of 
the Eraki sect or comtnuaily who died on 2?tb 
August 1907, leaviog him surviving three sons, 
defendants Sbaik Mab :^med Ibrahim. Sbaik 
Mahomed S*>iaiman and Abdus Samad, five 
daughters, namely, the plaintiff and the defen¬ 
dants JIakimi B:bi| Kbadij^ Blbi, Ayesba Bibi 
and KbairuDDessa Bibi, and two widows, Wazi* 
ran Bibi and Mohatabo Bibi, the last named 
being tho mother of the three sons and five 
daughters. The plaintiff claims to be entitled to 
thS of her father's estate and amongst other re¬ 
liefs Asks for an enquiry of what the estate con- 
hists, aud for parlition thereof. Tne defendants 
other thnn those above moDtioned are two sons 
of a brother of Haji Kider Bux named Hazir 
Ilux, with whom he used to carry on business in 
Calcutta aud elsewhere, and who succeeded to 
their father’s share in business, and one Maho¬ 
med Siddick whe was and is entitled to a share 
ill the profits rf the Calcutta business. The 
plaintiff’s claim is resisted upon three groonde 
which appear in the written statement of Shaik 
Mahomed Ibrahim and which •are as follows: 
fl) that riaji Kader Box l*^ft no property, hav¬ 
ing during hi> lifetime disposed of itbv two 
Ilcbiis, the first of which was made on 22 iid 
Aoril 1897 in favour of the defendant Sbaik 
Mahomed Ibrahim and of the share of Haji 
Kader Bus io (he Calcutta bosiness, and the 



1918 Mariam Biree v. Md. Ibrahim (SB) {Sanderson, C. J.) Calcutta m 


saoond ol which was maiio on 19bh July 1907 iu 
iftTour of his Ihcoo sous aoii of tho rest of bis 
property; (9) that the Eraki community, al- 
ehoufih governed in nil other respects by Sunui 
School of Mabomedsu law, is governed iu mat¬ 
ters of sucoeseion aud inherit ,aucc by lliudo law, 
and that by tho law and custom governiug the 
parties the plaintiff is not entitled to any sbaro 
in the estate of Haji Kader Bax if bo in fact left 
any estate; (9) that by a deed of release, dated 
lOlb January 1903 the plaintiff for valuable cou- 
sidoratioQ released 'any right and ioterest sbo 
had iu her father’s estate.” 

It will be convenient fco set out the 
material dates: 22Dd April 1897 was the 
date on which Ist Heba relating to the 
Calcutta business is alleged to have been 
made by Kader Bux. 13th October 1904 
—The purchase of the bouse 47, Taltolla 
Lane. 7th February 1907—The dissolu¬ 
tion of partnership so far as Abdul Gunny 
was concerned. 19th July 1907—The 
alleged Qnd Heba by Kader Bux. 28th 
August 1907—The death of Kader Bux. 
diet October 1907—The Hebanoama of 
Hadjee Bux. 5th November 1907—Eadjee 
Bux died. 9th January 1903—The deed 
of release. 9th June 1908—Petition of 
Mahomed Ibrahim for guardianship. 

The learned Judge found that the two 
Hebas were in fact made and that they 
were valid and operative under Maho- 
medan law. This decision really disposed 
of the case, and it is this question which 
was first argued by the learned counsel 
for the appellant. The verbal evidence 
as to the first Heba has been summarised 
by the learned Judge in his judgment, and 
I need not refer in detail to that with 
which he had already dealt: the principal 
evidence relating there to is to be found 
at pp. 24, 46, 47, 63, 64. 128, 135, 136, 
139, 369 to 377, 403 to 414, 424, 425, 
432 of the paper-book. As regards the 
constitution of the Calcutta firm at the 
date of the first Heba, 'viz., April 1897, 
it appears that the partners entitled to 
share in the profits wereKador Bux,Hazir 
Bux,AbdulGuaoy and Mahomed Siddik(9ee 
p. 346 of paper-book), that Kader Bux’s 
account was entered in the books of the 
Calcutta firm under the name of Haji 
Kader Bux Mahomed Ibrahim (see p. 127 
and the accounts), Kader Bux resided 
generally at Kotwari, bat sometimes at 
Calcutta: Mahammad Siddick and Hazir 
Bus were the managers of the Calcutta 
firm. The defendant Ibrahim bad at the 
time of the alleged Heba been abont 2 
years In the firm and had been working 
chiefly as oashier, but going about with 


his uncle Hazir Bux and looking after 
the business of tlio firm generally: see 
p. I3j Thera wore other husiucssos at 
various places in whicli Kader Bux aiid 
Hazir Bus were iiitorcsteil, and it was 
under these circumstatjoes that Kader 
Bux is alleged to have made ovor his 
share in the C.ilcutta business to Ibra¬ 
him, wlio at tijat time was his only son, 
or. in tho wonis supposed to have been 
used by his father, “to havo made liim 
owner just like myself and male him 
seated on my guddi. ” 

With regard to the first Heba, 1 am 
satisfied on the evidence that there is no 
ground for interfering with the learned 
Judge’s finding that a transaction pur¬ 
porting to transfer Kader Bux’s share in 
the Calcutta business to Ibrahim was in 
fact made. But it is said that the brans- 
action was a benami one. The verbal 
evidence of those connected with the 
business is against this allegation, and, 
in addition to tbe other matters relied 
on, the evidence goes to show that Kader 
Bux took no part in tho working of the 
Calcutta firm after the first Heba. Be. 
fore the date of the first Heba there were 
three accounts—Ist, an account in the 
name of Kader Bux Mohamed Ibrahim, 
which was called during the hearing tho 
partnership account—2Dd, an account in 
the name of Kader Bux which was drawn 
upon by Kader Bux for his expenses— 
3r.'l, an account in the name of Mahomed 
IhriUiiin which was an interest account. 

After the alleged Heba, the first ac¬ 
count was pub into tlie name of Mahomed 
Ibriliim, and the o her two accounts re¬ 
mained in the same names. 'Die 2Dd 
account remaiued in tho name of Kader 
Bux, bub Ibrahim drew upon it for his 
expenses, lb seems curious if Kader Bux 
had ceased bo have any connexion with 
the firm, that this account should have 
remained in tbe name of Kader Bux, bub 
it was pointed out that this was not ex¬ 
ceptional in tbe case of this firm, for 
there was asimilar accountin the nameof 
Hazir Bux, and after his death the ac¬ 
count was kept in bis name, his sons 
drawing uponitforexpenses. At the time 
of the alleged Heba the balance standing 
to the credit of Kader Bux was debited 
to him and credited to Mahomed Ibrahim, 
and tbeaccountswerebhereafberdealt with 

asif Ibrahim wasa partner. Furthermore 
in the deed of dissolution of February 
1907 Ibrahim is treated as a partner, he 
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and Ilazir Biix taking over •'■he share of 
the outgoing partner, and no reference is 
niide to Kader Bux. But certain niatters 
were relied uf on bv the appellant as 
showing that the verbal evidence, con- 
hrined as it is by the deed of dissolution 
and the accounts, could not be relied upon 
—and tlnit the transaction was really a 
benimi one. 

Firsty it is said that the application for 
guardianship made on 9th June 1908 ad¬ 
mitted the title of the minor brothers to 
a share in the house No.47,TalfOilarjane, 
which, according to the defendart’s case, 
had become the property of tlio firm after 
Kadtr Bux ceased to be a rneinler, and 
also to a share in tire Calcutta I usiness. 
The learned Judge having seen and heard 
the witness has accepted the evidence of 
the defendant Mahomed Ihahiin, who 
appeared to him a reliable witnes®, as to 
how t.he application came to ho made and 
the derails inserted, and I am not pre¬ 
pared to interfere with his finding of fact 
thereon. Ibraliim said ho could not write 
or read Urdu: it is to he noted that if he 
did know what was in the details con¬ 
tained in the application for guardian¬ 
ship, he was deliheratelv creating evidence 
contrary to the case which lie set up in 
the Court helow. It. is urged, however, 
that it was after he made this application 
that he changed his mind, and decided to 
defraud liis two brothers; this seems to 
me improbable and is inconsis’ent with 
the learned .Judge’s finding that in his 
opinion Ibrahim was a witness of truth. 

Secondly —that the house No. 47, Tal- 
tolla Lane was conveyed to Kader Bux 
and llazir Bux on 13th October 1904, 
seven years after the first alleged Heba 
It is true that the conveyence is to Kader 
Bux and Hazir Bux. Bub the considera¬ 
tion for the sale was money advanced by 
the Calcutta business and the Exs. 12B, 
13B, 14 A and 15A confirm the verbil evi. 
donee that this house belonged in reality 
to the firm; repairs were charged to the 
firm and the rent was included in the 
profits which were divided among the 
partners. To make the matter more clear 
we had the pages represented by Exs. 12B 
and 15A translated bv one of the Court 
interpreters and translators, and these 
show conclusively that the entries were 
made under the heading of the firm, and 
in particular thatthesum of Es.434 11.6, 
which was the balance on the house acccunt, 
was included in the amount credited to 


the profit account of the firm. Reliance, 
however, was placed on the Hebanamacf 
Hazir Bux of 31sb October 1907 (which 
documf nt and the deed of dissolution of 
partnership were admitted by consent of 
learnel counsel for bho plaintiff and 
Mahomed Ibrahim during the course of 
the argument) as showing thatthis bouse 
did in fact belong to Kader Bux and 
Hazir Bux. and not to the firm. I am 
not prepared to disturb the learned Judge’s 
finding, having regard to the verbal evi¬ 
dence, corrol orated as it is hy the firm's 
book^. that this house was the property 
of the firm and that Kader Bux and Hazir 
Bux must he taken to have held it ia 
trust for the partnership. 

Thirdly, reliance was placed on the 
statement in Hazir Rux’s Hebanama that 
Kader Bux had "owing to its being consi¬ 
dered advisable", or According to another 
tianslntion for "politic reasons,’’ sub¬ 
stituted the name of Mahon ed Ibrahim 
in the place of his own in the books of 
the shop and had also declared his son to 
be owner of li’S share and had got the 
credit and debit entries made in the name 
of Mahomed Ibrahim: I agree with the 
learned Judge that this is not conclusive 
against the Heha, and indeed the reference 
to the declaration hy Kader Bux that bis 
son was owner of his share may lesaid 
to be consistent with the Heba having 
been made. 

Fourthly —it was urged that Mahomed 
Ibrahim was only 16 rr 17 years old at 
the date of the Heha ar d tl at it was im¬ 
probable that hi 9 father would entrusthiffl 
at 80 eaily an age with his share intha 
business. This ie a matter for considera¬ 
tion undoubtedly, hut upon such consi¬ 
deration it roust le remmihered that the 
evidence was that Mahomed Ibrahim 9 
uncle was the manager together with 
Siddik and that apparently his father had 
not taken a very active part in ihe work¬ 
ing of this part of the joint business. 

Fifthly —was urged that the father 
would not have given the one son so large 
a portion of bis property. In ibis con¬ 
nexion it roust he remembered that at 

the time Mahomed Ibrahim was the only 
son; it is said that Kader Bux’s wife was 
in the f4mily way, hut the child was no^ 
born until eight, months afterwards, and 
there is no evidence to show that Kader 
Bux was aware of his wife’s condition 
the time of the alleged Heba; spparently 
at that time the Calcutta business was 
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Dot SO valuable and did not Hear such a 
large propoitiou to the re?toftliefather’s 
property as it did afterwards. There 
ie, however, another matter upon which 
much reliance has been placrd by the 
learned counsel for the appellant, viz., 
that in the deed of release of 9th January 
1908, Mohomed Ibrahim sulmitted a 
statemeDt that the Ca'cutta business be¬ 
longed not to him only, but to him and bis 
two brothers. The beginnir g of the de- 
olaration in this deed is not inconsistent 
with the case of the defendant Ibrahim, 
but on the contrary tosomeextent it con- 
briiis it, inasmuch as it recites that it 
was the iuieuticncf Kader Bux: 

*■ logiveawas the whole of bis properties to bia 
three sons Mobauied Ibrsbim, Mahtmed ^^olai- 
mao, aud Abdus Samad, sod with this object be 
male hia eldes-tsoo ^I( b-<lD(d Icrabim the pro* 
prietor of the shop in Calcutta,” 

which may le takm as a reference to the 
first Hel ain 1897; hut it then proceeds to 
say that prior to his death: 

' ‘ be Diade a gift ai d away nil bis irovrable 
and iiiitio^able piopnlrs riiuaie in District 
Balia, Galcutia, aod Mrizaflsrpc re (o his sods 
aforesaid ai>d miide ibtm prcpitprrrs and put 
tbrm in possess-ion of ibo sanoe, p>c.'’ 

Id the schedule the Calcutta shop is 
specitically mentioned as part of the pro¬ 
perty which w as held and po«sespfd by 
the three sons as proprietors in accord¬ 
ance with the oral gilt and grant afore¬ 
said. On the face of the deed, therefore, 
there appears to oe an inconsistency: for 
in the one place it is declared that forthe 
purpose of carrying out his intention of 
giving a^ay all his property to his three 
sons he made Ibrahim the proprietor of 
the Calcutta shop: in another place it is 
declared that the shop was held and pos¬ 
sessed by the three sons aa proprietors. 
By reference to one of the Ci urt inter, 
praters it appeared that the words in the 
original which have been translated ‘the 
oral gift and grant,” are more accurately 
translated thus: **tbe heba and oral giff.” 
Such words are, in my judgment, consis¬ 
tent with either case, viz., that therewas 
a heba and subsequent oral grant, or that 
there was only the heba which is further 
described as an oral grant. It is urged 
that the above mentione't statements are 
not inconsistent if the first Heba of 22nd 
April 1^97 is regarded as a benami trans¬ 
action; it shoul.l, however, be noted that 
so far as the deed itself is concerned it 
makes it clear at any rate that the in- 
tentioD of Kader Box was to give all his 
property to bis three sons,and even if 


the first hela was in (lie nature of a 
ben.nmi transaction, the second was not, 
aud if that was a good and valid heba, 
transferring all Kader Btix’s piopc-rty to 
the three sons, the plaintifl’sclaim would 
be defeated 

' We are asked to conclude f hat (he above- 
mentioned description of the property in 
the deed is so inconsistent with the evi- 
dence of Mohamed Ihrahim that his evi¬ 
dence should not beaccepted. The learned 
Judge in the course of a very careful and 
exhaustive judgment does not deal with 
this particular point, and I am net sur. 
prised, for I cannot find that a single 
question was put in cross-examination of 
the defendant Ibrahim as to how the 
Calcutta business came to be described in 
the schedule to the deed as helongitg to 
the three sons and not to him only. This 
leads me to think that not much reliance, 
if any, was placed on this point at the 
trial. In the course of its preparation the 
deed went through several hands, and in- 
structions apparently were given by 
vaikus people to three individuals at 
least at diHerent times, and it may be 
that in consequence confusicn may have 
arisen. What happened w as this. Shuk.rulla 
got the draft prepared, apparently on 
verbal instructions, at Allahabad by 
Nawah Ahdul Majid, a Barrister.at-law. 
This draft was read to him by the Bar¬ 
rister’s clerk and he says that he noticed 
that in the draft no amount of money was 
mentioned and no list of property wasin- 
c uded, while in the deed, which subse- 
queutly he heard the Sub-Registrar read 
and explain to the ladies, these matters 
were mentioned. 

Next, the draft was taken by Abdul 
Hamid and Haji Ahmed to Mouivi Abdulla 
a pleader at Ghazifiur, who was called a 
witness and who identified the draft. In 
thisdraftthereisnolisbof properties: and 
by reference to the original the draft 
finishes at the end of Cl. 3 (or para. 1, on 
p. 147 of the paper-hook) and by the in¬ 
terpreter’s translation, the words “verbal 
gift” in Cl. 3 should be "beba and verbal 
gilt.” The draft thenshown by Ibrahim 
to a pleader at Raahra, Lala Ramkrishoa 
Lall. The draft and stamp v»ere then 
taken by Ibrahim. Haji Anmedand Abdul 
Ahmed to Hadi HossajD, a scribe, for the 
purpose of his making a fair copy, and to 
him was civen a ‘ list of the properties:’* 
see p. 84 of the paper-hook. As far as I 
know, there is no evidence as to who 
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pros<9rtie3 casno to be dascribed in the 
manner set out in the deotl. I understand 
t-')o dead is writ-tea in Urdu, a lan^ua^a 
which, as already mentioned, Ihrahim 
has s.vorn be cannot read or writo. The 
comment made as to tha schedule in the 
application fcv gaardiaasl'.ip is applicable 
to the echedule of this deed, viz., that if 
Ibrabiiij did not know how the property 
was described in thescheduie. he was de- 
lib;ritsly oreiting evidenes which would 
be contrary to the case he wa? about to set 
up. 

I am not surprised that a deed pissing 
through so many hands and prepared in 
such a mauner as that above mentioned 
should present some inconsistencies, and 
though this deed is an important factor 
in the case, I do not think, having regard 
to the above mentioned matters, so much 
importance should be attached to it as if 
the whole of it (including the schedules) 
had been settled by a competeut convey¬ 
ancer. This deel unexplained, a-dded to 
the other matters already referred to, 
does raise some doubt in ray mind, as to 
whether tlie first hoba wasabenami tran¬ 
saction, and it is very unfortunate that 
this particular matter was not drawn bo 
the attention of the defendant, so that 
the Court should have been in possession 
of anv explanation lie might have been 
able bo give. On the other hanl the learn¬ 
ed .fudge has seen tbo witness Ibrahim 
in the witness box and subjected to along 
cross-examination, and he has come to 
the conclusion that he was a truthful and 
reliable witness, and in my judgment it 
would not he just or fair bo the defen- 
dant for this Court, sitting as a Court of 
Appeal, to come to the conclusion that 
his evidence must be unreliable because 
of the contents of the schedule of this 
deed and the criticisms of learned counsel 
upon it, when the point was never put to 
the defendant in the Court of first in- 
stance. He has sworn that this was not a 
benami transaction: this evidence is cor- 
roborated by other witnesses and by Maho¬ 
med Siddik (who was also described by 
the learned Judge as a reliable witness), 
the entries in the books, and the deed of 
dissolution of partnership: and in a case 
like this where the documentary evidence 
is conflicting, in my judgment great 
weight should be given to the opinion of 
the learned Judge who has seen and heard 
the witness and this is a case in which 


very imporbiot witnesses were seen and 
beard by the learned Judge. The prio. 
ciple on which a question such as this 
should be dealt with by a Court of Ap- 
peal is laid down in Colonial Securiim 
Trust Co. V. 2Iasscy (1), where Lord 
Esher said: 

“We must see first of all abatis fcheriila of con¬ 
duct of the Court of Appeal when hearing an ap¬ 
peal ca a question of fact from the judgment of a 
Judije trying a case without a jury. It cannot 
be shaped according to the rule of conduct of the 
Court of Coramou Uw before the Judicature Acts, 
but must follow that adopted by the Courts of 
Appeal in Chancery, because before that Court 
only could an appeal from a Judge sitting ffith- 
out a jury have then come, lathe Courts of 
equity toe matter appoil^d again.st was the de¬ 
cision of a Judge and for that reason such an ap¬ 
peal was called a re-bearing, since the Court could 
set aside the decree or judgment of the Judge who 
had tried the case, and pronounce another decree 
or judgment. The Court of .Appeal in Chancery 
acted upon this rule, that they would not allow 
an appeal unless they were satisfied that the 
Judge was wrong, If they werein doubt, at the 
end of the argumeat, whether the Judge was 
right or wrong, since the burden of proof was on 
the appellant and be bad not satisfied them that 
the Judge was wrong, they dismissed the appeal. 
That Is the rule of conduct whieb we ought 
now to apply in this Court. The Judge in the 
Court below may have heard witnesses; and if 
so, the Court of Appeal would be mors unwilling 
to set aside bis judgment, especially if there was 
a conflict of evidence, than in a case tried on 
written evidence where the witnesses were not 
before the Judge, because of the opportunity 
afforded of judging how far tbs witnesses wore 
worthy of credit.” 

Tho burden of proof is now on tbo 
appellant and I am not satisfied that the 
learned Judge was wrong on this point, 
and I, therefore, think that his judgment 
on this point should not be disturbed. 
With regard to the second Heba of I9tb 
July 1907, the learned Judge has found 
that the existence and validity of the 
second Heba was established. As regards 
the question whether a gift was la fact 
then made by KaderBux tohisthreesons, 
iu my judgment, there was ample evi¬ 
dence to support the learned Judge’s find¬ 
ing. As regards the extent and the effeoti 
of the gift, I am satisfied on the evidence 
that Kader Bux intended, as stated in the 
deed of release dated 9th January 1908, 
to give the whole of his property to bis 
three sons to the exclusion of the rest of 
his family. If the first Heba was not of 
a benami nature, then the defendant s 
case is proved in its entirety; but even if 
it was benami, the object and intention 
of the second Heba was to vest all Kader 


1. (1896) 1 Q B 38=65 L J Q B 100, 
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Bux’s property in his three sons, which 
would be sufficient to bar the plaintilT’s 
claim, provided that the gift was a valid 
Heba. In this connection I may point 
out that much reliance was placed by the 
plaintiff on the Hebanama of Hazir Bus 
as showing that the first gift of Kader 
Bux was benami. This document wasexe- 

cuted on 31st October 1907, two months 
after Kadar Bux’s death and about two 
months before the deed of release. If this 
document is to be accepted asshowing the 
true state of affairs as the plaintiff urged, 
it is strongly against the plaintiff on this 
part of the case; after reference to Kader 
Bux’s death the words of the document 
are: 

“Now his sons, S, M. Ibrahim, Mohamed Solai- 
man and AbdusSamad, aro in bis place bolding 
and possessing the property left by him as own* 
-ets/’ 

a clear indication that the plaintiff was 
not entitled to any share in her father s 
estate. The validity of the second Heba 
is disputed first on the ground that it 
was a gift by Kader Bnx to Mahomed 
Ibrahim, an adult, and to his other two 
sons who were minors at the time, and 
was consequently void, reliance being 
placed upon the rule of Mahomedaa 
law as to confusion. Certain texts in 
support of this proposition were relied 
upon, and the text of Al Hakim may be 
taken as an example. Al Hakim states: 

“A man mak«s a gift of a house to two of bis 
sous, ODO of whom is adult and the other is a 
minor and the adult son takes possession foi it). 
The gift is absolutely void, and this is the correct 
view. For the gift in favour of the minor is 
complete at the very moment of the declaration 
of the gift because the seisin or possession of tbo 
father is equivalent to his (minor’s) seisin or 
possession. (Qabzl: Whereas the gift in favour 
of the adult son stands in need of acceptance. 
Thus the gift in favour of the minor precedes 
(that in favour of the adult), and thus confusion 
(bhuyu) is occasioned. And the device is that he 
(father) ghould deliver possession of tbo house 
to the adult son and then make a gift of it to 
both ot them. Thus it is laid down in the Waji^ 
of Al Kardatl.” 

Fatawa Alamgiri. Vol. IV, p. 549, Ed. 
)0al , and the casa o( Nizam-ud-din v. 
Zabeda Jiihi (2) was aUo referred to. If 
the rule above stated applies to this case, 
it must he given effect to: but u is to be 
noted that it has been laid down by the 
Judicial Committee of the Privy Cjuncii in 
^uhammad Mxmtaz Ahmad v. Zubaida 
Jan (3) that the doctrine relating to the 
invalidity of gifts of musha is wholly 

2. (1874) C*N. W. P. H. 0, Rr838. 

3. (1889) 11 All 4flO=16 1. A. 205 (PC). 
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unailapted to a progrejaivo state of society; 
and ought to he confined within the stric¬ 
test rules. The principle of the rule in 
question seems to ho that wlien a person 
makes a gift to an udult, and an infant, 
who is in thedonor’s caroor guardianship, 
fchedonor is assumed to take seisin at once 
of the minor's share, whereas the gift in 
favour of theadult requires acceptance, and' 
thus confusion is occasioned. According 
to the evidence in this case, the gift of 
the property was made to Il)raliir)i and 
his two younger In-othors, and Kader 
Bux asked Ibrahim toacceptthe property 
on behalf of liimsolf and his two brothers 
—see for instance ])p, 128. 137, 379 of 
the paiier-book; and that lie then lianded 
over all the documents to Ibrahim re¬ 
questing him to take charge of them for 
himself and his two younger brothers. 
If this evidence is accepted as to the 
manner in which the gift was made, it 
seems to me that it does not come within 
the above rule, for Ibrahim must be taken 
to have accepted the property for him¬ 
self and his brothers at one and the same 
time and thereby plaeed himself in the 
position of' trustee or guardian for his 
brothers, and consequently the donor 
would not take seisin of the property for 
his younger sons and no ‘‘confusion" 
would arise. 

There appears to ba no dispute as to 
the validity of a gift to two donees, one 
of whom is an adult and the other a 
minor, hut who is not in the guirdianship 
of the donor at the time of the gift, No 
case has bean produced to show that the 
doctrine relio-l on lias been applied to 
such a case a«« tiie present, and keeping in 
view the opinion of the Privy Council 
that it should be kept within the strictest 
rules, I am not prepared to extend it and 
apply it to this case. Next it was urged 
that possession had not been given in such 
a way as to make the gift valid. Accord-, 
ing to Mahomedan law, seisin or actual 
possession does not seem to be necessary 
to complete the Heba—and the correct] 
view seems to be ' that the donor mustj 
evince his intention of making a com¬ 
plete transfer -of the ownership in the 
property from himself to the doneo by 
placing cho a position to eujoy 

it. h**neG-*’'*-U., or to make use it 
tontly with its purpose, and in consi.dcr- 
ing this question the relationship of the 
parties mast be kept in view. In other, 
words, lo be in u position take posses- 
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aion is tatitainourit fco taking possession: 
and r: place the donee in a position to 
take possoision i> equival snt to delivery 
of possession—similarly investing with 
authority for that purpose is equally 
sulficiont—see the authorities cited at 
pp. 90 and V22 of Ameer Ali’s Mahotnedan 
law,\oI. 1, Edn 4. In this case as re¬ 
gards the share in the Calcutta business 
and the Taltollah house, Ibrahim was in 
fact in possession at the time and as re¬ 
gards the rest of the property, the second 
Heba seems to have been made with much 
publicity, and by handing over all the 
documents, keys.rokars, books, etc., which 
Kader Bux possessed in respect of all bis 
properties to Mahomed Ibrahim, and by 
asking him to take charge thereof, Kader 
Bux intimated his intention of giving him 
possession, and thereby put him in a posi¬ 
tion to bake possession. In addition there 
is some evidence that from that date the 
doneesdid take possession: see for instance 
pp. 128 and 137 of the paper.book. 

For these reasons, in mv iudgmeot, the 
-ileba of 19fch July 1907 which the learn¬ 
ed Judge has found was in face made was 
valid according to Mahomedan law. That 
being so the whole of Kadar Bux's pro- 
perty passed by reason of the two Hebas 
to his sons, and the plaintiQ* has no claim 
thereto. This conclusion is sufficient bo 
justify tlie dismissal of die appeal. Other 
points however, were argued before us 
and it is necessary therefore to express 
niy opinion thereon. The defendant Ibra¬ 
him attempted to establish by evidence a 
custom to the effect that in the Eraki 
community, to which the plaintiff and 
I brahim belonged females do nob under any 
circumstances inherit any property. With 
regard to this in the 6rsb place, it is to 
be noticed that this was not the custom 
pleaded. The pleadings alleged that the 
members of the Eraki community were 
governed in the matter of succession and 
inheritance by the Hindu law. Under 
that law, as is well known under certain 
circumstances females do inherit. In the 
second place, it was admitted that such a 
custom as the defendant attempted to 
establish had never yet been recognised 
in any Court of law in India. Thirdly, 
there was evidence brought forward by 
the plaintiff showing some instances 
where the alleged custom had not been 
followed, and there was general evidence 
produced by the plaintiff against the ex- 
istence of such a custom. Fourthly, the 


defendant’s witnesses were not agreed as 
fco the inciileots of the custom, as for in¬ 
stance, Ibrahim himself at p. 393 said: 

“l am not fully aware of the provisions of 
nmdu law, but if under certain circumstances 
females inherit under that form of law the same 
thing applies to us under certain cireumsfances 
as well." 

Such a statement is inconsistent with 
the custom attempted to be established, 
vjz., that under no circumstances do 
females inherit and it was contrary to 
the evidence of his witnesses taken on 
commission. Again some of the witnes- 
ses asserted that it was part of bheooe- 
tom to maintain mother and sister (e. g, 
Abdul Mian’s evidence atp. 78), whereas 
others declared that the sister and mother 
have no right fco maintenance (see Abdnl 
Eatif, p. 65, Abdur Salam, p. 57, Wah- 
bullab, p. 52, and Mb. Khadija, at p, 106 
who declared that her position was no 
better than that of a charity girl or a 
slave girl.) Now a custom most be anci. 
ent, certain and reasonable and being in 
derogation of the general rules of law 
must bo construed strictly: Uurperskda 
V. Sheo Dyalii), and Sir Montague Smith 
in giving the judgment of the Privy 
Council in Ramalakshvii Ammal v. Siva- 
natha Pervial{5) said: 

“Their Lordships are fully sensible of the im* 
portance and justice of giving effect to long esta¬ 
blished u=ages exisliofi in jiarticular districts! 
and families in India, but it is of the essence of 
special usages modifying the ordinary law of 
succession that they should be ancient and in¬ 
variable and it is further essential that they 
should be established to be so by clear and. 
unambiguous evidence. It is only by means 
such evidence that Courts can be assured of theu 
existence and that they possess the conditions 
of antiquity and certainty CD wbioh ftlOQd 
their legal title to recogoitioQ depends.’* 

In my judgment the evidence in tbia 
case does not comply with the above- 
mentioned essentials. I do not think the 
evidence is clear or unambiguous; it does 
nob show with certainty what the cus¬ 
tom was: and the custom sought to be’ 
proved varies from that relied upon in 
the pleadings; and for these reasons I 
agree with the learned Judge that'the 
evidence failed to establish the custom 
relied on. The last question which I 
need bo consider is that relating to the- 
release of 9th January 1908. The learned 
Judge has found on the evidence as a 
fact that the deed was explained to tbe^ 
plain tiff and that she did receive the oon- 

4. (1875-76) 3 I A 259^W R 66 (P 0). 
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siderabion of Ea. 4.500 and that the deed 
Nvas nob executed by her through misre¬ 
presentation and fraud. In luy judgment 
there was ample evidence on wliioli the 
learned Judge was entitled to arrive at 
this conclusion and I am not prepared to 
interfere with his finding of fact in this 
matter. The fraudulent representation 
relied upon was that the defendant 
Ibrahim had represented to her that the 
document was merely a power-of-attor- 
ney necessary for the preservation of the 
estate. The deed was executed on her 
behalf by her husband but when the 
plaintiff oatne to Court making the claim 
in this case his evidence was that he 
himself was a party to a fraudulent con¬ 
spiracy to deceive her. 

This witness was examined before the 
learned Judge who disbelieved him and 
it is to be noted that during the course 
of the argument in this Court the learned 
counsel for the appellant stated that he 
could not support the contention as to 
the fraudulent representation and that 
he must also throw over the evidence of 
the plaintiff s husband This is material 
for it amounts to an almission that the 
plaintifi, in order to avoid being hound 
by the release set up a case at the trial 
which the learned Judge has found to be 
a false one and which it is now admitted 
cannot be supported. It is not necess’.ry 
for me to go .through the evidence as to 
the explanation of the deed to the plain- 
tiff or the receipt of the money by her: 
I think, however, it is desirable to draw 
attention to the endorsement on the deed 
by the Sub-Registrar. This gentleman 
could nob be called as a witness as be is 
dead bub the memorandum endorsed by 
him in the course of bia duty as Sub. Re- 
gistrar contains material corroboration 
of the evidence on the questions of expla¬ 
nation and receipt of the money. Further 
It 19 to bo noted that the deed was exe¬ 
cuted in an open manner, the maternal 
uncle and husband of the plaintiff am- 
““SBfc^bhers, being proeent and .signing 

I think it must be taken from the evi- 
denoe that the plaintiff and her husband 
kQ*w perfectly well what ehe was doing 
by executing the release, and that the 
plaintiff received the money. This is in 
accordance with the learned Judge’s find¬ 
ing of fact: it may, however, well be that 
her hnaband, who was in need of money, 
disposed o( it. It cannot be said that she 


liad not in.lnpondont n-dvice: for shu \v;id 
living with her bushan l, jvnil his story, 
no ilouht made up for thn pur|iciso of this 
claim, tl>at he was a party to ;v ilecoption 
upon her liaving been discaided. it miidt 
ho taken that ho, knowing well iho lacts 
of the case and what was in the doed, 
was in a position to advise her. But it 
is urged tliat this was a case in which the 
plaintiil', being a pardanshin lady, should 
have had independent legal advice, and 
that she was labouring under a mistake 
as to her rights both as regards custom 
and the Ilebas or gifts referred to in the 
release. The law with regard to this 
question has bean laid down by the Judi¬ 
cial Committee of the Privy Council in 
Mahomed Bukhsh Khan v. Ilosseini Bihi 
(6) and Kali Bakhsh Singh v. Ram 
Gopal Singh (7). In the latter case \t is 
stated at (P. 91 o/36 All) that there is 
no absolute rule of law that a pardanshin 
lady must have independent advice: 

"The possession of iodeeudent advice or the 
absence of it is a fact to be taken into consider¬ 
ation and well weighed on a review of the whole 
circumstances relevant to the issue of whether 
the grantor thoroughly comprehended and deli¬ 
berately and of her own fr-'c will carried out the 
transaction. If she did. the issue is solved and 
the transaction is upheld, but if upon a review 
of the facts which include the nature of the 
thing done and the training and habit of mind 
of the "rantor as well as the proximate circum- 
stances affecting the execution:—if the conclu¬ 
sion is reached that the oblainingof independent 
advice would not really have made any difference 
in the result then the dead ought to stand." 

As regards bhecustom, fche learned Judge 
finds that it may well be that there has 
been a practice among certain families of 
this community to exclude women from 
succession, though there was notacustonr 
in the true legal sense of the word: and 
I doubt very much, if the plaintiff bad 
obtained independent legal advice on this 
point, it would have made any difference 
or prevented her from executing the 
release. But even if she had been advised 
that there was no such custom binding 
on her as that alleged in the release, there 
was the fact of the two Hebas, the second 
of which was made in her presence and 
of the first of which, according to the 
evidence, she must have been fully aware: 
As by one or both of these Kader Bux, in 
rny judgment, made a valid and effective 
disposal of all his property to his sons, 
it cannot be said that when she executed 

6 . (1888) 16 Cal 684=16 I A 8l 1 p'^ 
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tho (V-'i she was labouring under any 
n istnkf a? to her rights in this respect 
or that the parties in this respect were 
labouring under a mutual mistake or 
iDisai)jireliension as to their respective 
rights. For these reasons, in iny judg¬ 
ment, tho deed of the 9th January 1908 
was a good and valid deed whereby the 
plainbiLf for good consideration relin¬ 
quished all claim and right to herfather’s 
properties. 

With reference to this dead of release, 
the learned counsel for the plaintiff re¬ 
lied upon it as showing that there was 
only one Heba, that by such Heba all the 
property passed to three sons, and con¬ 
sequently the defendant’s case as to the 
first Heba could not besustained. With this 
I have already dealt in the course of my 
judgment: and I only refer to it again to 
point out that even if this contention be 
accepted in its entirety, there still re¬ 
mains the second Heba in the plaintiff’s 
way, and I am satisfied on the evidence 
that, whether by reason of the two Hebas 
or, (if, contrary to the view expressed by 
the learned Judge, the first was merely a 
benami transaction) then by reason of 
the second Heba, Kader Bux intended to 
dispose and did dispose of all his proper- 
ties to his three sons to the exclusion of 
tho other memhors of the family, and 
whatever the rights of the sons might be 
“inter so" this woull dispose of theplain- 
tiCl s claim for as far as she is epneerned 
it would be immaterial whether the pro¬ 
perty passed by one or both of the Hebas. 
Speaking generally of this case, the learn- 
ed Judge tried the case at great length 
and examined the evidence with much 
care. I do not find any errors of appre¬ 
hension such as could justify this Court 
in reversing his decision, nor do I find 
any misconception of law. That being 
so, as was pointed out by their Lordships 
in a recent case in the Privy Council, 
Eivers Steam Navigation Go. v. Hathor 
Steamship Co. (8), it would be wrong for 
this Court to interfere with the Judge’s 
decision. For the above reasons, in my 
judgment, this appeal should be dismissed 
with costs. 

Wcodroffe, J.- The plaintiff is the 
dii.ugh*^''" of Haji Kader Bux deceased and 
she claims according to the Mahomedan 
law 7/’^Sfcb part of bis estate To this 
aho would bo, it is not disputed, entitled 
if the ’defence is not made out. That d-j. 
~cTl\v iFI^P U 7H=;35 1 C 1S3 (P C). ■ 


fence is three-fold: (1) that the parties 
belong to a community called Erakis 
whose custom as to inheritance excludes 
the plaintiff, (2) that if this be not so, 
at any rate there was nothing for the 
plaintiff to inherit as her father had during 
bis lifetime made over all his estate by 
two Hebas to his sons, (3) lastly, that if 
there was no custom and no gift, the 
plaintiff for a sum of Rs. 4,500 surrender- 
ed all and any rights she might have pos¬ 
sessed in her father’s estate. I will deal 
withthese defences in thisorder. A large 
body of evidence was adduced upon the 
question of custom and I was first some- 
what impressed by it, supported in part as 
it is by the Government publication on the 
Castes and Tribes of the North-Western 
Provinces and Oudh, but a closoranalysis 
of the evidence and the pleadings and the 
fact elicited by my brother Mookerjee 
that the bulk of the evidence on custom 
was given with reference to the custom 
set up in the pleadings and not that in 
the issue, and that the defendant Ibrahim 
even now takes his stand on the pleadings, 
have satisfied me that the custom has not 
been madeout in such a way as to justify 
a reversal of Greaves, J’s. judgment that 
it has not been proved. I think there is 
no doubt that tbereis acommunityoalled 
Eraki, and I should say that it is possible 
on the evidence that they were Hindus 
converted to Mahomedanisin. The point, 
however, is not of importance and Ido 
nob decide it, but I decide that if this 
community has a custom which is in de¬ 
rogation of Mahomedan law, this has not 
been made out. It is vary important m 
this connection to see what the pleadings 
say. The written statement was as 
follows : 

That this dGleodant dsuiestbe allegations con* 
tainedin para. 3 of the plaint and states that 
even if the said Haji Kadar Bux had left an 
estate which he did not, the plaintiff hei'ig* 
daughter would not have been entitled to 7 / 88 th 
or any share in the said estate, inasmuch as the 
community, which is known as the Etaki coin* 
munity and to which the plaintiff and the de¬ 
fendant belongs, though governed tu all other 
respects by the Sunni sch'iol of lilabomedan^le^' 
is like the Khojas and Memons governed in 
matters of succession and inheritance by the 
Hindu law. and the plaintiS is not entitled oy 
the h w and custom governiug the parties tJ atfy 
share in the estate, if any, of the said Haji Kader 

The loarneil Julge was quite right io 
deciding that the evidence dobs not esta¬ 
blish th<? custom pleaded, that is to sayi 
that the community ic govDrned, in mat- 
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ters of succession by Hindu law, for the 
evidence rather seeks to establisli that in 
no circumstances do females take by in¬ 
heritance in this community. No doubt 
theissueas framed was "Isthereaoustom 
among the Eraki community excluding 
females from inheritance,” but the evi¬ 
dence on commission was taken upon the 
case as stated in the pleadings and before 
the framing of this issue and even at the 
trial Mahomed Ibrahim adheied to the 
case as set out in his written statement. 
Without lookingat the matter technically 
it must be admitted that the form in which 
the written statement puts the case goes 
asainst the existence of the custom. For 
if females are excluded under all circum¬ 
stances, how came it that the written 
statement alleged that the succession was 
governed by Hindu law according to which 
females do in some circumstances suceed? 
Mahomed Ibrahim qualifies this in his 
evidence by saying that he is not fully 
aware of the provisions of Hindu law, 
but if in certain circumstances females 
inherit under that form of law, “then the 
same thing applies to us under certain 
circumstancesas well.’’ This is contrary 
to other evidence given on his behalf 
This evidence in itself is not altogether 
the same in the mouths of the various 
witnesses. The Government publication 
edited by Mr. Crookes, to which I think 
we may refer, whilst it supports the ex¬ 
clusion of daughters, unless provision be 
made during their father’s lifetime, shows 
that there are cases in which women do 
succeed, thus contradicting those witnes¬ 
ses who allege that the custom excludes 
females altogether. It is admitted that 
the alleged custom has not been recog¬ 
nized by any Court and the documents 
before us go against it. 

For the judgments to which the learned 
Judge refers show at least this, when 
read with the evidence, that the parties 
to these litigations were Erakis, and yet 
though the custom might have been plea¬ 
ded in defence, it was not. This is not 
necessarily conolusive. but it is some 
evidence against the existence of the cus- 
tom. I think also the pleadings in pend¬ 
ing suits excluded by the learned Judge 
were also evidence on the same ground. 
Thus Mahomed Amin, though alleging 
that Mahomed Jan and Mahomed Husain 
knew of the alleged custom, yet says they 
must have forgotten to plead it in the 
written statement in their suit. It is 


also to 1)0 reineinhered that most of tlio 
witnesses who speak to the alleged cus- 
tom were personally interested to esta¬ 
blish it. Nor must we overlook tho al¬ 
leged fact of the IIel>a9 and the release. As 
regards the 6rst alleged Heba, if it was, 
as the plaintiff alleges, benami, there 
would be some reason for its execution at 
the date allegoJ, whatever might be the 
custom. Next, if the TIoba was a real 
transaction, it is possible, though I think 
on the facts not made out, tliat Kader 
Bux wished to iraniodiately advance his 
eldest son to property wuicli, \indcr tlie 
alleged custom, he couhl only inherit at 
his father’s death. But as regards tho 
second Heba, no such explanation is pos- 
sible. This was, it is said, executed only 
a month before his death, The reason 
assigned for it by Mahomed Ibrahim, 
namely, that his father intended to go 
on pilgrimage, is not supported by the 
other evidence, and I doubt its truth. If 
further he was ill, the possibility of his 
death may have been present to his mind. 
Bub why should tho Heba he executed in 
favour of sons who according to the al¬ 
leged custom inherited the projerty co¬ 
vered thereby amonth or so latarV Doubt¬ 
less a person may make a disposition in 
conformity with the laws of inherit¬ 
ance, but the fact that it is alleged that a 
Heba was executed, has some bearing on 
the question of the existence of a custom 
whicli rendered any Heba unnecessary. 
It is not irrelevant also to consider that 
it was further thought necessary to get a 
release from the plaintill acknowledging 
a custom which, according to the evidence, 
is well known to every one. I conclude, 
therefore, that the alleged custom has not 
been proved. 

I pass then to the question of the 
Hehas. The brsfc is dated 22nd April 
1897 and is said to have .been in favour 
of Kader Bux’s eldest son Mahomed Ibra¬ 
him. The .property said to have been 
covered by it is tho Calcutta business. 
The plaintiff alleges that if there was any 
such transaction, it was benami and 
not real. There is no document. The 
alleged Heba was oral. Its existence de¬ 
pends on two bases: (l) some oral evidence 
of which two witnesses were alone heard 
by the learned Judge, and the rest on 
commission and (2) some entries in the 
books made at the time. Some exception 
has been taken to the mention of benami, 
and it has been said that the matter was 
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ii'Oi;tin Ml' aviilence. This is not 
so lor 1 1)0 learned Judge mentions the 
m-'ttor of heLiami, and it was put spe¬ 
cifically m cross examination during the 
commission tn Ahtius Sattar. The piain- 
titl says that there \\ero no Hehas in fact 
or law and that if tliore was <a transaction 
in IhOt it was henami and not real and 
that there was in fact no Heha. It is 
true it is argued that the evidence is that 
some entries were made at the time but 
if so, these were a mere jiaper affair, not 
affecting the real ownership or possession. 
Now it is to be observed that at the time 
of the drst Heba Mahomed Ibrahim was 
then a minor of 15, IG or 17 years of age. 
The father was then in good health and 
no reason is assigned why the father ten 
years before his death should assign to 
his son what was lerhaps his chief pro¬ 
perty and business, even if there were any 

other properties at the time, which is not 
clear. 

The evidence is that the value of the 
property of the alleged second gift 
in 1907 was of somewhat equal value. 
There is nothing however which clearly 
shows what, if any thing, was left to 
Kader Bux after the alleged gift. More¬ 
over the son was a minor. There was 
no stated urgeucy for making a minor son 
a partner. The only reason assigned for 
^le alleged gift is that given bvMahatabo 
Biheo. who says that she inquired of her 
huslmiid why he made that Heba—she 
said: 

■'I inquired from him why did be make that 
Heba and be re{jlicd that Ibrahim was bis eon 
and I made him owuer just like myself and made 
him seated on my gaddi ( /aisa hamwaisa woh).” 

This is no explanation at all. Others 
can give no explanation. If Kader Bux 
wanted him to take up his place in the 
business, there was no need to retire. 
He could have kept him with him. The 
defendant is so anxious to disassociate 
Kader Bux from the business after the 
date of the Heba, that it is denied that 
he was ever afterwards even consulted 
on any occasion: a manifestly improbable 
statement. There was no apparent rea¬ 
son for his retiring from this business 
and making it over to a minor. Why, it 
is asked, was there any anxiety to pub 
him in his place and at any rate a boy of 
16 years old or less. Further such a 
gift would exclude any possible issue, and 
and it is noteworthy that the second son 
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was horn on 30fch December 1897 and 
was, at the time of the alleged Heba, en 
ventre sa mere. This was said to he the 
let-; necessary that according to the 
alleged cuslcm the sons would have taken 
without any Heba. According to Mabo- 
med Amin the defendant Ibrahim was a 
partner in the firm before the date of 
the first Heba. This contradicts other 
evidence that he was not a partner, but 
employed in the firm. At this time there 
were, it is said, three sets of accounts, 
account No. 1 which was the partnership 
account in the name of Kader Bux Maho- 
med Ibrahim, account No. 2 in the name 
of the first in which personal drawings 
are said to be debited, account No. 3 in 
the Dsimeof the latter, being, it is said, 
deposits made by Ibrahim of moneygiven 
him by his father. 

It is suggested that the account that 
stood in the name of Ibrahim before the 
alleged first Heba was really the account 
of the father. These sums are supposed 
to represent gifts of large amounts ex¬ 
tending from Rs. 2,000 to 5,000 by the 
father to the son. We find from Ex, 5d 
that the account standing to the credit of 
this young boy in 1897 was Es. 14,386-1-0. 
This to me is a very improbable story. 
What is more likely is that the father 
opened an interest account of moneys of 
his own in the son’s name. The source 
of the money being the father, the pre¬ 
sumption is that the account was bis. 
This so-called private account of Ibrahim 
is said to have been started when be was 
14 or 15. I do not believe that the father 
gave this young boy these large sums 
amounting to Rs. 2,000 at a time. It will 
be observed that Mahomed Ibrahim's 
name was used before he was a partner. 
After 22nd April 1897 it is said that the 
first account was changed into the name 
of Mahomed Ibrahim alone and the other 
accounts continued as before. But Ibrahim 
says that the name of the second account 
indicated nothing for that though the ac¬ 
count stood in the name of Kader Bux, 
he Ibrahim, was the malik of that ac¬ 
count. So that according to the defen¬ 
dant s case both before and after the 
Heba names were used in the accounts 
which did not indicate ownership. 
That there was some change in the ac¬ 
count in the year 1897 there is, I tbinki 
no doubt. The defendant's evidence is on 
this point supported by a document on 
which the plaintiff relies (Ex. H, th® 
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Heba o( Ilazir Bux the brother of Kador 
Bax), in whioh it is st^ted that orodit 
and debit entries in respect of capital, 
profit and loss w^ro made in the name of 
Mahomed Ibrahim. 

It may be admitted that this change of 
entry was done with some purpose. But 
whether that purpose was a benami or a 
real gift, cannot be inferred from the 
transfer entries alone. For it is admit¬ 
ted that whether the transaction was of 
the one nature or the other, there would 
have been the change in the entries whioh 
were made. That a transfer might take 
place in the name of Ibrahim when there 
was admittedly no gift is shown by the 
Motihari account, where the whole 
amount is transferred to the name of 
Mahomed Ibrahim though there had been 
DO gift of the Motihari business. That 
there was a gift really depends on the 
credit given to the oral evidence, for 
there is not. in my opinion any document 
tendered by the defendant which is in¬ 
consistent with the benami. I am not 
unmindful of Ex. 3, whioh is a deed of 
dissolution of partnership dated 7th Fe¬ 
bruary 1907 between Abdul Gunny and 
others and Mahomed Siddik. This docu¬ 
ment was tendered bv fcho defendants but 
was excluded by the learned Judge. It 
is, in my opinion, evidence and that docu- 
ment states that the share of Mahomed 
Ibrahim was seven annas and three pies 
and the name of Kadar Bux does not 
occur. This bow-ever is not inconsistent 
with the case that there was no real 
Heba: for, of course, whenever a benami 
transaction is effected, everything is done 
whioh is necessary to give it the appear, 
anoe of reality. If Mahomed Ibrahim’s 
name stood for his father in 1897, it 
would stand for him in the deed of dis- 
aelutioD in 1907. 

There is no document, in ray opinion, 
whioh supports the defendant’s case. It 
ie admitted that so far asthe public were 
concerned, the old name of the firm was 
retained notwithstanding the change of 
name in the books. No notice was given 
to the public that Kadar Bux had ceased 
to be a partner, though little stress can 
be laid on this ciroumstance in the case 
of a firm of this kind. The gift is said to 
be oral. There is no mention in the trans- 
ler entry of the transfer being made on 
account of a 'gift. There is no oontem- 
porary dooument whioh supports 'the de¬ 
fendant’s oase. It does not appear that 


there were any drawings on the {lartnor- 
ship account, hut as tliis 'occnrre<l also as 
regards Ilizir Bux’s account all lliat can 
ho said is that as this account was not 
drawn on. it does not help the defendant. 
No reason is assigned why the TIoba was 
not made in writing, as for instance the 
Heba of Ilazir Bux was. According how. 
ever to Ibrahim his fatlier Kadar Bux 
was anxious about the matter before his 
death and wished to state in writing that 
this and the other lloha liad been made. 
He is unable to explain if everytliing wa^ 
in order why his father should wish todo 
this. There are however three document? 
besides the alleged release which directly 
put in doubt both this and the second 
Heba. On 13th October 1904. two per¬ 
sons named Abdul Bari and Abdul Majid 
made a conveyance of the permises No. 47, 
Taltolla Lane (Ex. l). This document 
purports to be between these persons of 
the first part and Hazir Bux and Kadar 
Bux the purchasers of the other part . It 
recites that the vendors were indebted to 
the purchasers in rospoctof Rs, 7,000 and 
by this conveyance convey© 1 the property 
to them for that sum. 

It is quite clear that the conveyance is 
to the two individual persons named and 
not to the firm as alleged by the defen- 
dant. The suggestion is that the name 
of the firm was inserted by mistake. This 
was after the date of the alleged Heba. 
Now the defendant’s case is that this 
purchase was made with moneys of the 
firm of which Ibrahim was, and Kadar 
Bux was not, a partner. Whether the 
debt was to the v, liolo fi'rn or to the two 
partners mentioned in the conveyance is 
disputed. If the money was that of the 
firm, then the conveyance would not have 
been to Kadar Bux who, according to the 
defendant’s case, bad long cease! to be a 
member of the firm. I do not agree with 
the learned Judge that the .conveyance 
was to the firm and the alternative sug¬ 
gestion that if it was in fact conveyed to 
these two individuals they held it in trust 
for the partnership, is not founded on the 
evidence which suggests that the convey¬ 
ance, notwithstanding its terms was to 
the firm. Further the Hc*ba (Ex. H) 
made by Hazir Bux in November 1907 
refers to the bouse in 47, Taltolla Lane, 
as belonging to him and his deceased 
brother Kader Bux, a statement which 
the former’s son, a supporter of Ibrahim, 
attributes also to mistake. Further in 
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the schedule of the alleged release dated 
•dll January 100'^, a document drawn up 
in consultation with -several pleaders on 
hohall of the defendant Ibrahim and on 
which ho relies to defeat the plaintiff’s 
claim, it is re-aflirmed that the house at 
47, Taltolla Lane, belonged as to half (not 
to the firm) but to Haji Kadar Bux, the 

4 

ancestor deceased. It further containsthe 
statomont that this property is 

"held and po>sos;cd as proprietors by JIabomed 
Ibrahim, Mahomed Sulaiman and Abdus Samad, 
sons of tbellaji Sahob aferesaid." 

But how is this in the defendant’s case? 
If it was bought with the money of a 
firm of which Kader Bux had ceased to 
he a partner, the latter could not have a 
half or other share in it. Nextly if the 
property as alleged helongc.l to the firm 
and Muhiimmai'! Ibrahhii liud alone a 
share therein to the exclusion of his 
brothers, how is it that in the schedule 
Ibrahim’s sharers are declared to be co- 
sharers in it? I am not overlooking the 
fact that the release itself speaks of 
Ibrahim having been made proprietor of 
the Calcutta shop. Nextly, there is the 
Hebanama (Ex. H) a registered docu¬ 
ment by Kader Bux’s brother Ilazir Bux 
in favour of his sons, dated in November 
1907, after the death of Kader Bux—as 
regards this document as well as Ex. 3, 
the learned Judge in liis judgment says 
they are not evidence though they were 
admitted and marked as exhibits. I have 
already expressed my opinion that the 
defendant s evidence (Ex. 3) is evidence, 
and in my opinion the plaintiff’s docu¬ 
ment (Ex. H) is so. It was asserted in 
the evidence that Hazir Bux as partner 
was aware of and had assented to the 
alleged Heba, an allegation this docu. 
ment refutes. Now this document con. 
tains a recital of great importance in 
this case. This document runs as follows: 

“I am Shiekh Hazir Bus sod of Sheikh Rabat 
Ali deceased, sect Shaikh, occupation zemiodati, 
money-leeding and trade, inhabitant of Mouza 
Kotwari, Parganah Lakhneswar, District Balia. 
Whereas I and Haji Kader Bux, deceased, were 
full brothers, I and the said deceased brother 
jointly started bide and money'lending business 
at different places wherein our shares were half 
and half, which are by the grace of God going 
on up to this time. So that (we) established a 
firm for Hide Commission Agency business in the 
town of Calcutta, wherein the business of Hide 
Commission Agency is carried on and which is 
at present situate at No. 3, Damzsn's Lane, 
Chinapara, in the town of Calcutta, and the 
name of the firm is Haji Kader Bus Hazir Bux. 
In the capital thereof, out of the sixteen annas 
of the whole capital a share of seven and-a-half 


annas belongs to me and a share of seven and a- 
balf annas to Haji Kader Bux (my) deceased 
brother aforesaid, and a share of half an anna 
to Shaikh Muhammad Amin of Kotwari. and a 
share of half an anna to Shaikh Abdul Latif of 
Kotwari. It is a period of Jbout ten or twelve 
years since my deceased brother Shaikh Kader 
Bux owing to its being considered advisable 
(literally by reason of some advisability) substi¬ 
tuted the name of bis son Shaikh Muhammad 
Ibrahim in the place of bis own name in the 
papers of the said shop, such as books, accounts, 
etc., and having also declared bis son Shaikh 
Muhammad Ibrahim to be the owner of his 
share of capital, got the credit and debit entries 
in'respect of capital, profit, less, etc,, made in 
the name of Shaikh Muhammad Ibrahim afore¬ 
said in the papers of the shop, so that the credit 
and debit entries in respect of captial and profit, 
loss, etc., of tbe Commission Agency firm in 
Calcutta are up to this time made in tbe name 
of Shaikh Muhammad Ibrahim aforesaid in tbe 
papers of the shop but tbe name of tbe firm 
continues to be Haji Kader Bux Hazir Boxaa 
before.” 

After some further matter not relevant 
it says: 

"There is also a bouse in Calcutta purchased 
by a bill of sale which bdonges tome and my 
deceased brother Haji Kader Bux and is sitnate 
at No. 47, Taltolla Lane, in the town of Calcutta. 

I and my deceased brother Haji Kader Box are 
half and half owners and cosbarers thereof. 
The partners of the Calcutta firm have no con¬ 
nection with the said house." 

The words "by reason of some advisa¬ 
bility" have been at the request of the 
parties translated by Imam J., as for 
some politic reasons." To my mind tbe 
first passage very clearly indicates that 
there was no re'>.l Heba. It states that 
he was a sharer with his brother "up to 
this time,’’which means all along, i* 
with Kader Bux and his representatirw* 
for Kader Bux was then dead. 
could not be so, if there was tbeh^^ 
Heba, for he would have shared with 
Ibrahim, not with Kader Bux, io that 
case. It very carefully avoids all 
tion of a Heba and states tbe fact that 
‘ for some politic reasons" he (Kader) 
substituted the name of his son in the 
books of the firm which appears to be a 
fact, and declared his son to be owner 
and that the entries are in the name 
of Ibrahim, though the name of the firm 
was the same as before. If there was a 
gift, why nob mention it? What is men¬ 
tioned is a declaration for "some politi® 
reasons ’and transfer entries; and the share 
of Kader Bux, who is supposed to^^have 
transferred it to his son, is stated to be 
going on up to this time." Thisevidence 
very clearly in my opinion negatives tbe 
Heba. It is unexplained how a person 
like Hazir Bux, who was in a position te 
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know the real facts and, so far us it ap¬ 
pears, had no interest to misrei)resent 
them, should thus eitheriinpngnor ignore 
the hrsb Heba. The explanation that all 
these statements were due bo his illness 
seams to be absurd. The statenieub is 
obviously a carefully considered one I 
have already referred to the statement in 
this document regarding the Taltolla house 
which also negatives the Ileba. Then we 
find that an application was made on 9tb 
June 1908 by Muhammad Ibrahim for a 
certificate of guardianship of the person 
and property of bis minor brothers, and 
in this document no mention is made of 
either of the first or second Heba and in 
the schedule of properties, 2/3rd of wh'ch 
is declared to belong to the minors, is 
includerj, both the liouse No. 17, Taltolla 
Lane, and the outstandings of the Calcutta 
business in which, if the first Heba were 
a reality, the minors had no interest 
whatever. The explanation given as re¬ 
gards this is that his servant Budhraj 
wrote saying that the liusiness was suffer- 
ing for want of a certificate. An applies- 
tion was sent to Ibrahim and he says he 
signed it without looking at it—thinking 
it was the usual thing. Now so far as 
regards an absence of mention of tho se¬ 
cond Heba, it does seem unlikely that 
Ibrahim would knowingly have done any. 
thing which would negative a Heba, 
which had already been set up in the aU 
leged release by the daughter of the deceas 
ed in the January previous. This how. 
ever, only applies to the absence of men- 
tion of the second Heba for the interest 
of the brothers is admitted in the release 
as in the application for certificate. It 
is quite possible that Ibrahim might have 
been satisfied with the document as sub¬ 
stantially affirming the rights of the parti. 
68 as set out in the release without re¬ 
ference to the title by which tliey were 
acquired. 

Bub assuming that he did not know 
at all what was in the document, 
how is it thatthisdocument is intheform 
which it is, seeing that it w’as drawn up 
by Budhraj who had been two years in 
service and is admitted to have been 
aware of both the Hebas? Assuming again 
that Ibrahim was not aware of what was 
in the document, how did it come to be 
drawn up in the way in which it is drawn 
up, which, whilst being in conformity 
with the release, is to that extent, as ex- 
plained later, not in conformity with the 


ciiio sol up as regards tlie first Ilehn? I 
iiow therefore pass to the alleged release 
whicli was drawn up by ploadors under 
the instructions of tlieilefenilant liuahim 
In that document the widows and 
daughters of llie deceased are alleged to 
have said as follows; 

“VVe declare tbat llm late Hiiji Kader Hux, tbe 
predecessor of the dcclarauts, w.is the proprietor 
of the moveable and immovable propi rties detail¬ 
ed below and his intention was lo give away the 
whole of his properties to his tluee >oiis, yiaho- 
mod Ibrahim, Mahomed S'laiiii.iii and .\tidus 
Stniad, and with this object he made Ids ildost 
sou Mahomed Ibrahim tlie propriet-'r r.f the 
shop iti Cnlculta, andpriir to )u.< ceini-i', (he 
late Ilaji Sahel), in the prejcnco of the dc- 
clanntsaud of Mahommccl Ibrahim. Mahcn.ed 
Sulaimau and Abdus Sainad and olh<'r ro* 
lative.s and kiusiiien of bis, made a gift ot and 
gave away all bis moveable and inunovablc i ro- 
pcrlics situate in District Balia, C'aleulla and 
Muzaflarpore to bis sens aforesaid, made (them) 
proprietors and put (ihemi in possession of the 
same and in accordance with the oral gift and 
grant aforesaid all tbe three sons of the Haji 
Saheb afor<-«aid are bolding and possessing all 
tbe properties as | roprieters and it is tbeir names 
which have been re.istered in tbe Sarktri papers 
... our brolbcrsaforfsaid are in everj way proprie¬ 
tors of all the tame. Cl. d: We the declarants do 
in every way confirm and admit the oral gift and 
grant which has been made by our husband and 
(our) father in favour of our brothers, and (our) 
sons Mahomed Ibiabim, Mahomed SoUiman, 
and Abdus Samad, andj^Iabomcd Solaiman, Ma* 
homed Ibrahim and Abdus Samad have in every 
manner become proprietors (in place of) Haji 
Kader Bux deceased. Therefore wo do execute 
thie declaration of relinquishment so that it may 
come to usein time and remain as a document.” 

After giving the names of tbe declarants 
and the amount of consideration money, 
it sets out the schedule as follows: 

‘‘Schedule of the estate and property of llaji 
Kader Bux, tbe ance^lor deceased, which in 
accordance with the oral gift and grant aforesaid 
are held and possessed as proprietors by Mahomed 
Ibrahim, Mahomed Solaiman and Abdus Samad, 
SODS of the Haji Sabeb aforesaid. Schedule of 
Trading and Banking firms (1) A firm of Arath 
(Commission Agency) for bide, tbe name of which 
firm is Haji Kader Bux IJazir Bux situate in the 
town of Calcutta, Ghinapara, Dampens Lane, 
No. 3, together with the funds and capital, the 
trading and Arath business and articles of mer* 
ebandiso and household furniture, etc., lying in 
tbe firm together with all the things and rights, 
etc., appertaining thereto, wherein out of the 
sixteen annas the right and share to the extent 
of seven annas and half belonged to Haji Kadet 
Bux tbe ancestor deceased and which are held 
and possessed by Mahomed Ibrahim, Mahomed 
Solaiman and Abdus Samad, sons of the Haji 
Sabeb aforesaid, as proprietors.” 

Theo onaitting some further particulars 
we have: 

” (1) A brick built bouse situate in the town 
of Calcutta, Taltolla Lane No. 47, which is let 
out on hire, wherein right and share to tbe 
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extiiit { Irilf Ipflor'i; to TI;iji Kaflcr Bux. the 
.iLCf-:'':' lifrca-'ccl. and which arc held and 
po-Hs;t.-(i as proprietors by Mahomed Ibrabim. 
Mah'.nit d Solaiiiun and Abdus Sarnad, sous-cf 
the llaji ^aiieb aforesaid," 

This 'lociimpiit is iu my opinion very 
stronf’ evulence a^aiust the first Heba and 
as it 13 a document prepared on behalf of 
the ilefen lant Ibrahim, it is of exceptional 
importance. Before dealing with this 
document it is necessary to recall that 
the case of the latter now is that there 
was in 1897 a valid Heba legally effective 
which transferred to him the Calcutta 
business, which from that date formed no 
part of the estate of the deceased. This 
document impugns each of these points. 
It was drawn up at the instance of Ibra¬ 
him in consultation with several lawyers 
who were well aware what a Heba or gift 
is and its effect. Now it starts by saying 
that Kader Bux made Mahomed Ibrahim 
"the proprietor” of the Calcutta shop 
just as the Heba of Hazir Bux says that 
Kader Bux for ‘'some politic reasons” 
declared bis son to be its “owner.” Some, 
thing may have taken place in 1897. 
But was the transaction meant to be and 
was it in fact a valid Heba? If it was, it 
is curious that the lawyers did not use 
the word gift or Heba, the more parti¬ 
cularly that they doso iiumediatelyafter- 
wards in connection with the second 
Heba—why not say that Kader Bux gave 
his son the Calcutta business, if such be 
the fact? If the matter rested there, 
this criticism might be said to be refining 
on words. 

It does not, however, rest there, for 
we find throughout only one gift (not two) 
mentioned, under which all Kader Bux’s 
properties (not excluding the Calcutta 
business) were given to the three sons 
(and nob to Ibrahim alone). Plow could 
Kader Bux have given all his properties 
to his three sons if the most valuable 
property of all, the Calcutta business, 
had already been given to Mahomed Ibra¬ 
him? He could only do so if there were 
no legal valid first Heba. It is possible 
that there was no valid first Heba, but 
that for “some politic reasons” Ibrahim 
was declared proprietor or owner of the 
property now alleged to be co.ered by it 
and that the release refers to this fact: 
bub that it was not a valid gift and that, 
therefore, objection was taken on behalf 
of the minors bo its being so described in 
the release or given effect to as such. 


This is, it is true, only a matter of spe¬ 
culation put forward as-a possible ex¬ 
planation of how in this document two 
tiansactions are referred to, only one of 
which is called agift. Bub the document 
itself and its schedule leaves me in no 
doubt as to its meaning. For after the 
body of the document had stated that all 
the properties had been given to the three 
sons, the schedule clinches the matter by 
showing what those properties were. It 
in the most express terras affirms that 
half of the Calcutta business belonged to 
Kader Bux (not.to Ibrahim as now alleged), 
though according to the present oaselbra- 
him had been holdingthe property from ten 
years before this document and his father 
had nothing to do with it, it, secondly, 
affirms that this business wasthe property 
of the three sons, and thirdly, that it 
was their property by virtue of the oral 
gift, that is, the one gift referred to in 
the body of the document under which 
all three sons took. 

It further goes on to make a similar 
affirmation as regards the Taltolla bocse, 
lialf of which is said to have belonged to 
Kader Bux though this is now said not 
to bo so and which, if it were purchased 
out of the rroneys of the Calcutta busi¬ 
ness as alleged by the defendant Ibrabim, 
would in the event of there being a valid 
first gift have belonged to him alone. Mr. 
Jacksou has not given any explanation of 
this except that this only occurs in tbe 
schedule. Bub this is no answer. Tb® 
schedule merely affirms the body of lb* 
document for we mast read the body 
schedule consistently if we can : 
moreover the schedule is no trifling thing 
and the whole dooument was drafted by 
lawyers on the instruction of Ibrabim. 
In my opinion this release disposes of 
the case as to the first Heba. It merely 
alleges that, as is possible, there was 
sorao transaction in 1897 which did not 
amount to a valid gift but that what was 
the subject of that transaction wassubse- 
quently transferred with olher properties 
to all the three sons. It seems to m® 
impossible that this document could have 
been framed as it is, had there been» 
a valid Heba in 1897. In that case all 
that it was necessary to say was that the 
Calontta business had been given t® 
Mahomed Ibrahim and the rest of the 
properties to him and his brothers. A® 
the matter stands if the second Heba is 
an effective dooument, then all the sons 
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of Kader Bux are intere'steJ in the 
Calcutta business. 

I have no doubt that tliere was no 
valid first Helm in 1897. I may hero 
point out that of the evidence by which 
the two Hebas are sought to be supported 
all except two witnesses gave their evi¬ 
dence on commission, and we are, there¬ 
fore, in no worse position than the learned 
Judge who heard the trial. Of these 
witnesses the Commissioner, who was 
entitled by law to do so, noted his obser¬ 
vations as to the demeanour of some of 
the witnesses. Of Abdus Sattar, on 
whom great reliance is placed and whose 
evidence I distrust—the Commissioner 
says he was evasive. Of Mahatabo Bibi, 
Hakima Bibi, and Hadi Hasan be records 
the observation that they appeared to 
him to have been tutored. If they were 
tutored they must have been tutored by 
or on behalf of Mahomed Ibrahim, for 
he is the person most interested and for 
whose advantage only it would be done. 
That he is not altogether scrupulous is 
, shown by Exhibit P, in which he shows 
himself a party to bribery. A suggestion 
was put forward that the Commissioner 
had dishonestly ma'io tliese adverse com¬ 
ments because of a dispute as to his fee. 
This charge against the Commissioner 
who is a Munsif is based on the fact that 
the observation on the demeanour of one 
witness was made sometime after be had 
given his evidence and after the date on 
which the dispute is supposed to have 
arisen. But the other observations were 
made before that date. The allegation is 
without substance and evidence only of 
the length to whicltthe defence is pre¬ 
pared bo go in support of the case which 
it seta up. It is then said that the Com¬ 
missioner was not in a position to observe 
the witnesses because they were parda- 
nashin. The observation cannot apply 
to the two men witnesses and it is 
feasible, as I have often done, to judge of 
the character of a witness’s testimony 
without seeing her face by the manner 
of and delay and so forth in answering 
Questions, fclie character of the answers 
and so forth. 

The learned Judge says that Ibrahim 
and Siddik appeared to him to be truth, 
ful and reliable witnesses and that he 
preferred them to the evidence of Abdul 
Hamid, the plaintiff’s husband. That 
may^ well be so for the latter, in my 
opinion, is an unreliable and uneornpu- 


loua person and tlio last to have repie- 
sonbod liis wile’s interests in tbo iiiatter 
of tlm release. 1 am not prop.iroii mvsvlf 
to place .such trust on tliese two witnesses 
or to put aside all the prot)iiltilir.ios anil 
inferences arising from the documentary 
evidence because tlioy do nob iit in with 
Mahoineii Ibrahim’s story. Tiiac story 
must, in ray opinion, fit in with them or 
it is not entitled to acceiitance. The 
learned Judge does nob in bis judgmenb 
deal with a large number of the con¬ 
siderations whicli were dealt willi and had 
they been jiresont to his mind, lie might 
not improbably have taken a diiierent 
view of tlie value of Ibrahim’s evidence 
which is directly contradicted by the 
documents. It is further to be remembered 
that he is a very interested party who is 
claiming the bulk of the property for 
himself, for the value of the Calcutta 
business is said by him to be about 
3 lakhs. A question was argued as to 
whether if tlie Heba was made, legal 
effect was given to it by transfer of posses, 
sion. If the evidence is accepted and it 
is held that there was a real Heba, then 
that same evidence would seem to estab- 
lisli that possession was given. But as I am 
not satisfied that there was aHebaof 1897, 

I need not further discuss Ihio matter. 

I will only add tliat iho contention that 
if there w.as any transaction in 1897, it 
was a banaiui and not a Heba, was raised 
in the lower Court as appears both from 
the judgment and evidence. The sub¬ 
mission that this is not so is without 
foundation. 

The questiori of the second Hobais one 
of greater dilljculty. For there are not 
against it the same improbabilities. It 
is said to have been made s’nortly before 
Kader Bux's death in favour of all his 
three sous, anil if there were ground for 
impugning the alleged first Heba that 
might in itself be a reason for executing 
a second. There is, however, no mention 
of the second Heba in the Heba of Hazir 
Bux, who, as having an interest in tlFb 
other properties, might reasonably have 
been expected to refer to it, as he did to 
the transfer of entries made at the date 
of the alleged firat Heba. It is not men¬ 
tioned in the application for a corfifiente 
of guardianship. Though there were 
zamindaries, no evidence is adduced to 
show hy revenue records that there was 
such a transfer, and the effect given to it. 

It is true that' there is a reference to 



38(1 Calcutta Mariam Bibee v. Md. Ibrahim (SB) (Woodroffe, J.) 


r tiioii in the Sarkari papers in the 
lolta-j. luv] in so far as tiiis release is 
ijroij'4ir home to the plaintiff this is some 
evi ioijce. But we liave not these papers 
and do not know their contents. There 
arc cliUereut provisions for transfers inter 
VIVOS, and hy inheritance. If those papers 
do not show a transfer inter vivos, they 
would lie evidence against the existence 
ol tlie second lleba. The presumption 
on this point is against the defendant 
Ibralura who has not produced these 
papers. For all that we know they may 
show a mutation effected in accordance 
with inheritance and the alleged custom 
excluding females* Then as I have above 
pointed out, the release does refer to tlie 
second lleba hut speaks only of one gift, 
and if the facts are correctly recorded 
tlieio, the second gift operated over pro- 
pei'tv '(her than that which is said lo 
be its subject in the evidence. For if the 
first llehi he not ostahlislied, the defen¬ 
dants could not claim as against the plain, 
till in this suit the Calcutta business, for 
that would be to give them relief upon a 
new case. The present case made on the 
evitlence is that the Calcutta business is 
not covered by the second lleba. 

The evidence and the release have sug- 
gested the argument which is not without 
foundation that Mahomed Ibrahim, who 
admitted the title of his brothers to the 
Calcutta business in 1908, is now trying 
to take it Irom tliein. There is also to be 
considered the fact that by this Heba, 
which would seem to be unnecessary if 
there vas the custom alleged (for the 
story of Kader going on pilgrimage is 
spoken to by Ibrahim alone, who at first 
said there was no necessity for it). Kader 
Bux is said to have made over his pro¬ 
perty to his sons without making any 
provision whatever for the female mem- 
hers of the family. This Heba again is 
unsupported by any document and has 
the application for guardianship against 
it, for whatever that circumstance may 
worth. It might have been supported 
by revenue papers showing that the pro¬ 
perties were claimed by transfer, butsuch 
are not produced. There is nothing but 
the word of some of the witnesses to it, 
some of vvhom the Commissioner thought 
gave their evidence in tutored fashion. 
Moreover in the absence of corroborative 
evidence, the view one takes us to the oral 
evidence given in support of the first Heba 
must necessarily re-act upon the evidence 
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of the witnesses to the second Heba 
where these are the same. I hold, there- 
fore, that the existence of the’second 
Heba has not been established. I need 
not then go into the question whether 
if it took place in fact, it was valid in 
law, at any great length. It has been 
said to be based on the doctrine of 
musha. Amongst other authorities a 
passage is cited from Fatawa Alamgiri, 
Vol. 4, p. 549, Ed. Cal., in which .41 
Hakim states: 

"A man makes a gift cf a house to two of his 
sous one of whom is adult and the other is t 
minor and the adult son takes possession fofit). 
The gift is absolutely void find this is the coti.A 
view. For the gift in favour of the minot is 
complete at the very momeDt of the declaration 
of tlie gilt bocause the seisin or possession of the 
father is (.quivalont to his (minor's) seisin or pos¬ 
session (qabz): Whereas the gift in favourofthe 
adult son stands in need of acceptance. Thus 
the gift in favour of the minor precedes (that in 
favour of the adult) and thus confusion (shuvn) 
is occasioned, And the device is that he (father) 
should deliver possession cf the house to the 
adult SOD and then make a gift of It to both of 
them. Thus it is laid down in the WaiizofAl 
Kardari." 

• 

There is do evidence of such a device 
being resorted to here and one may rea¬ 
sonably question whether Kader Bax was 
aware of such technicalities. I am not 
prepared to say that the fact, if it be a 
fact (which I cannot bold), that Kader 
asked Ibrahim to accept the gift for him¬ 
self and his brothers, whilst it would in¬ 
terpose some one who does not appear to 
be the legal guardian between the alleged 
donor and the infant donees, whose share 
is not expressly stated, brought the case 
strictly within the device according to 
which Kader should fir.st have transferred 
possession to Ibrahim and then made 
a joint gift to Ibrahim and his minor 
brothers. It is, however, unnecessary 
for me to give a formal decision on this 
point. I should have been sorry to de¬ 
cide the case upon so technical a ground 
and am relieved from doing so by ray 
finding that the existence of the second 
Heba has not been made out. I now pass 
to the concluding point, the alleged re¬ 
lease of her rights by the ulaintiff. Abdol 
Iiatif, when asked what was the necessity 
for the execution of the deed of release 
by the ladies, answered "to confirm the 
two verbal Hebas by Kader Bux.” I 
have already pointed out that it was not 
a confirmation of the alleged first Heba. 

If the Hebas were real, it is noteworthy 
that it was thought necessary according 
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to the evidence to mention and thus con¬ 
firm the first at the date of the second 
and to confirm the last by a release, the 
deceased Kader Bux having, it is said 
meanwhile expressed a wish to confirm 
them in writing, which was not done. 

Shortly after the death of Kader Bux 
on 28th August 1907 steps were taken to 
secure Ibrahim from any claim by the 
ladies and it was he who suggested that 
they should give him a release of their 
claims, if any. The idea of the release 
originated, he says, with him. These 
ladies are illiterate pardanashin, who 
from the evidence I should say are entirely 
in the hands of the male members of the 
family. Indeed as appears from the evi¬ 
dence as to the alleged custom women 
are not of much account in this commu¬ 
nity for fear, according bo one of the wit¬ 
nesses, that they might be spoiled. Now 
it is not suggested that the plaintiff had 
any direct knowledge of the alleged first 
Heba, at the time it was made. If she 
was told anything it does not seem that 
she was told that there was a Heba in 
1897 giving the Calcutta business solely 
to Ibrahim and that his brothers had no 
share in it, for we do not find any such 
statement in the document which she is 
said to have executed and which was 
drawn up by Ibrahim’sflawyers. 

Ibrahim gives seme vague evidence 
to the effect that he told his mother 
that his father wantcl to execute adocu- 
ment like that ’ and he wanted a docu¬ 
ment in which hi'J father’s intention 
should be stated aim that if the ladies 
desired payment for this, he would doso. 
The second Heba is alleged to have been 
made in a loud voice in the presence of 
many persons including bh" ladies, Ac- 
cording to the evidoncr* tho second gift 
was of property other than that disposed 
of by the first, a fact which is, as I have 
shown, contrary to what is stated in the 
release and its aoheduloa. We must take 
it then either that the evidence is not 
true or that the dooument which the 
plaintiff is said to have signed is an in¬ 
correct statement of tho facts. The re- 
release also states that under the alleged 
custom the females get nothing. This 
the plaintiff denies and it is a different 
custom from that pleaded. We thus find, 
that this release affirms facts which I find 
on the evidence not proved, namely, the 
two Hebas and the custom and without 
doubt (even on the defendants’own sbow.^ 


ing) contains statements not consistent 
with tlie evidonco and case now mado, 
Ibrahim got this document prepared 
hy his lawyers. Maulvi Abdul Barkut, 
the defendant’s witness, says tiiat the 
draft was taken to him by Haji Ahmed 
and Abdul Hamid who “were in a hurry” 
and they were sent over to a pleader, 
The document received a great deal of 
legal attention in the interest of Iluahim 
but it never occurred to him that the 
ladies might properly renuire legal advice 
as to their rights. He cannot'say wim. 
ther they wore aware of their riglus un¬ 
der the general Mahomedau law, nor 
does it appear that they knew what tho 
law requires in the case of custom in de- 
rogation of the law and what is neces¬ 
sary to the legal perfection of a heba. 
There were matters as to which legal as- 
sistance was clearly necessary. The facts 
again as regards the alleged first Heba 
were not in their direct knowledge, The 
document is then said to have been ex¬ 
plained no less than five times to the 
different ladies by Mahomed Amin, Hadi 
Hossain and the Registrar and, it is said, 
executed for the plaintiff by her husband, 
who on his own evidence was a person 
willing for a consideration to cheat her. 
This same person Hamid is also said to 
have had the handling of the money 
Rs. 4,500, which is said to have gone in¬ 
to the hands of the plaintiff as the consi¬ 
deration for the release, It is admitted 
that tlie plaintiff had no legal advice 
though tins is. in my opinion, a case 
where it was necessary that she should 
he rightly advised of her rights before 
signing them away. lam not satisfied 
that she had any proper advice or pro¬ 
tection. Certainly her husband was not 
the sort of person from whom it might 
have been expected, and the other ladies 
of the taiiiily wore no better situated than 
herself, ijearned counsel admits that be 
cannot support altogether the case made 
by his clients that the release was never 
read to her or that it was represented to 
bo a. Muktearnamab. That particular 
case must bo held to fail. How little is 
the value to he attached to the so called 
explanation of the document of release is 
shown hy the facts mentioned ana in jiar- 
ticular by the following. 

An argument as to its meaning, which 
it may be argued is cai)able of various 
possible interpretations, hasocom.ied us 
for several days. I do not refer to feme 
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'iij*-. !!i iiMuslation whicU do not 
atJi'Ui' t". in-to ailed tiie case, even if 
est U'lisfiO',1. i; tliereleise was explain¬ 
ed Co til? (.'laiutili as ii it acknowledged 
t'AO vali'l Llei'-.'is, wastl-.-; alleged mistake 
in the schedule vlrch is contrary to such 
acknowledgment hroiigho to her notice? 
If the lolease was explained as a docu- 
nienc ’vliich recited only one valid legal 
disposition of the property, which is the 
interpretation wliich makes the body of 
the documentand its schedules consistent, 
then the document was exiJlained in a 
sense contrary to that in which the res- 
pondenthas now used it. The reading of 
documents to illiterate pardanashins is 
sometimes a meaningless formality of 
which the present case is a conspicuous 
illustration. Whatever be the deficien¬ 
cies in the plaintiff’s case on this point, 
it will however still remain on the de¬ 
fendant, who sets up the release, to show 
that it is an operative bar to the plaintiff 
getting that share of the inheritance to 
which she is entitled under Mahomedan 
law. If she is entitled to share in the 
Calcutta business, she has not had any¬ 
thing like her rights, even assuming she 
receive 1 the whole or any portion of the 
Rs. 4,500, of which I have considerable 
doubt. 

It is to bo noted that it is not possible 
to trace the sum of Es. 13,500, for it is 
said tc have been paid in rupees. It is 
usual tc make payment of consideration 
in notes capable of identification. It is 
said that rupees were given because the 
ladies specially asked for it, Rs. 13,500 
was brought, it is said, in 9 bags and 
counted out and, according to witness 1, 
all this hard coin was paid into the out¬ 
stretched hands of the ladies behind the 
pardah. The story has a physiognomy 
common to this class of cases, but is not 
on that account the more convincing. 
The Registrar’s note is evidence of pay¬ 
ment, and it may be, and probably is the 
case, that money was produced and count¬ 
ed out in his presence, but whether it or 
the whole of it remained with the ladies, 
is another matter. 

It is significant in this connexion to re¬ 
fer to the evidence of Hakima Bibee, who 
appears to havehad Rs. 1.200 or eoonly. 
She says “the sum of Rs. 2,800 has been 
spent up in our hide business at home.” 
When this witness was asked whe¬ 
ther her male relatives — who were 
supposed to have been giving her 


Rs. 4.500—nevertheless looked to her 

for pecuniary assistance, she says she 
was told to give them the money to be 
used for the business — “so T gave.” I 
have no confidence that Rs. 4,500 found 
its way into the liands of the plaintiff 
even though it may have been produced 
before the Registrar. As however the- 
onus on this point is on the plaintiff and 
her counsel did not press her statement 
on this matter for our acceptance, I am 
obliged to hold that she has not estab¬ 
lished that she did not receive the money. 
Her rights however are in excess of this, 
if there be no custom against inheritance 
and if her father did not divest himself 
of everything he possessed in favour of 
his sons and left his daughters and other- 
female defendants with nothing. On my 
finding as to the alleged custom and the 
Hebas, the release was executed in mis¬ 
conception of the true facts and of the 
piaintifif's rights and is in conseqaence 
not binding upon her. 

On these findings it is not necessary 
to inquire into the question of jurisdic¬ 
tion, but even if the first Heba had been 
established, the Court would, in my opi¬ 
nion, have jurisdiction. The plaintiff's- 
cause of action is the release which par- 
ported to operate over property within 
and without Calcutta. The mere fact 
that the defendant might make a case as 
regards the Calcutta properties would not 
deprive the Court of the right to deal 
with the rest of the properties covered 
by the same document. The result there¬ 
fore is that, in my opinion, the suit 
should, subject to the remarks about to be 
made, be decreed with costs in terms of 
the plaint other than Cls. (g) and (b). 
Any relief, the subject of these olaases, 
may however be made the subject of id* 
dependent application. On the aocouofc 
the plaintiff will have to be debited with 
the sum of Rs. 4,500 which I have found, 
she must on the evidence betaken to have 
already bad. As I hav'e no doubt that 
the judgment is erroneous I would there¬ 
fore reverse the decree under appeal and 
decree the suit and appeal with costs in 
both Courts. 

Mookerjee. J.— The litigation, which 
has culminated in this appeal, was com¬ 
menced by the appellant on 3rd January 
1911, for declaration of her title to • 
7/88ths share of the estate left by her 
father, Haji Kader Buksb, who died on 
28th August 1907 and left two widows, 
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three sons and five daughters. Kader 
Buksh had a brother, Hazir Buksh, who 
died on 5th November 1907 and left two 
sons. The relationship of the parties 
to this suit will be apparent from the 
annexed genealogical table. The case for 
the plaintiff is that her father left au 
estate of considerable value, which has 
been unlawfully seized by her brother 
Ibrahim, defendant 1. She further 
alleges that on 9th January 1908 she 
was induced to execute a registered 
instrument in Urdu language and character 
on the representation that it wasageneral 
power-of-attorney, but which she has 
subsequently ascertained was a release of 
her rights in the estate of her deceased 
father in favour of her three brothers. 
She consequently prays that the deed of 
release may be declared void and inopera- 
tive, that she may be held entitled to the 
share mentioned in the estate left by her 
father, and that she may be awarded pos¬ 
session upon partition as also incidental 
reliefs. 

Defendant 1 who contested the claim 
of the plaintiff, filed his written state¬ 
ment on 14th June 1912, which disclosed 
a threefold defence, namely, first, that 
the parties belonged to a community called 
Erakis, which, though governed in all 
other respects by the Sunni School of 
Mahomedan law. U, like the Khojas and 
Memons, governed in matters of succes¬ 
sion and inheritance by the Hindu law, 
so that the plaintiff is not entitled by the 
custom prevalent in the community to 
any share of the estate of Haji Kader 
Baksh; secondly, that Haji Kader Baksh 
aid not, at the time of his death, 
leave any estate, as whatever properties 
he had were validly transferred by him 
by way of two gifts on 22nd April 1897 
and 19th July 1907; and thirdly, that if 
thea lepd custom and the gifts are not 
established, the plaintiff has relinqisbed 
her right m the estate of her father for 
a conBideration of Rs. 4,500 and executed 

a release on 9th January 1908. Greaves. J., 

daf^nrla'^^^ “gainst the 

defendant and npon the second and third 

questions against the plaintiff. In this 

view he dismissed the suit with costs. 

On the present appeal, the three nuen 

tions stated have been elaborately argued 

by counsel on both sides, and I shall exau 

mice them in the order I havemen^^^^r 

As regards the question of custom, re- 
hance has been placed by counsel for the 


appellant upon a statement in the work 

on Castes and Tribes of the North Western 

Provinces and Oudh by Mr. Crookes, pre- 

pared at the instance and publislied by 

the authority of the Government of that 

Province. Refeienee, I think, may legi- 

timately be made to the work of Mr. 

Crookes as an authoritative statement ol 

customs prevalent among the Eraki sect 

of Mohomedans, but it is of no real as. 

sistance to the plaintiff. The issues were 

not fratned till 8th April 1915, and 

issue 0 was expressed in the following 
terms: 

“Is there a custom amongst the Eraki commu- 
Ditv. to which the parties to this suit belong, ex¬ 
cluding females from inheritance." 

It will be observed that the issue fram¬ 
ed is not iu conformity with the custom 
alleged in para. 3 of the written state¬ 
ment: the custom set out there was, not 
the absolute exclusion of females from in- 
heritance, but a limited exclusion as pre¬ 
vails amongst the Khojas and Memons. 
[Khojax and Memons case, Hirhea v. 
So7iahae and Rahimatlae v. Hadji Jus- 
sap {d)]. Before this issue was framed, 
however, a large number of witnesses had 
already been examined on commission on 
behalf of the plaintiff from 14th Septem. 
Ur 1913 to Gth November 1913. These 
witnesses, as may be anticipated, were 
examined and cross examined with re¬ 
ference to the custom pleaded in the 
written statement, and not with reference 
to the custom subsequently tieb up in the 
issue. The evitlece taken in Court later 
on. it may be generally stated, seeks to 
establish that in ro circumstances do 
females take by inheritance in the Eraki 
community, while the evidence on com¬ 
mission seeks to support the case that 
females are excluded only to a limited ex¬ 
tent as amongst the Khojas and Memons. 
The evidence of Muhammad Ibrahim ou 
this part of the case is not consistent with 
the evidence of his witnesses, who, as I 
have already stated, are not agreed 
amongst themselves as to whether the ex- 
elusion is absolute orqualified. Thestate- 
meut in the work of Mr. Crookes tends 
to show that in certain contingencies 
women do take by inheritance, and cou- 
sequeutly discredits the witnesses who 
support a case of complete exclusion. The 
custom alleged has not met with accept¬ 
ance in any Court of Justice, and such 
documents as we have do not support the 

9. Perry's Oriental Cases 110. - 
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It is aho plain that the cug. that business. We have thug to consider 
torn not possess two at least of the the factum and validity of the two gifts 
sss(»ntial attributes for its validity, viz., separately. 

uniformity and cortaintv; Tlurpi^rshad v. By the first gift, it is alleged that 
Shea ])'j>fal (4), Rajah Vurmah Valia v. Kader Buksh gave away his share of the 

Jinri Vunnnh Kujihi Kutty (lO) and Calcutta business bo Muhammad Ibrahim 

'Miihamoya Deli w. Ilaridas HaUar (ll). at that time his only son. There is do 

Tlvo fact that the custom was not plead- documentary evidence in support of the 
ed in litigations between members of gift, but we have the statements of 
the cotiununity where it might have been witnesses, of whom two were exarained 
pleadel, is, I think, also relevant evidence in Court and the others on coramissioD. 
and the question of fits relevancy is not We have further entries in the books of 
affected bv the circumstance that some of account of the firm. The plaintiff asserts 
tliese suits were still pending at the time tliat there was no gift at all and that if 
of the trial in the Court below. I do not the parties went through the form of a 
think reliance can be implicitly nlaced gift, it was never intended to be a real 
upon the oral evidence adduced by Muham- aud operative transaction. She further 
mad [hrahira in support of the custom, contends that the gift, if it did really 
because most of the witnesses who came take place, did not satisfy the require- 
forward to testify to the custom had ex- menbs of the Mahomedan law. I am not 
eluded their female relations and were prepared to reject entirely the evidence 
deeply interested to establish that the ex- that in 1897, spme transaction apparent- 
elusion was justifiable. Some weight must ly in the nature of a gift did take place: 
also be attached to the circumstances that bub I am of opinion that what Kader 
Kadar Buksh deemed it necessary to make Buksh did was never intended by him to, 
gifts in favour of his sons and that take effect as a real gift. In the case, 
the dufendant I thought it prudent of a transfer for consideration, where the' 
to bake a releage from his sister; question arises whether the ogtensiblej 
neither the gifts nor the release would purchaser is also the real purchaser it is; 
have been necessary if the custom of ex- possible to apply the familiar test,' 
elusion of female heirs, either entirely or usually couolusive in this class of cases, 
to a limited extent, had been as well namely, what is the source of the ptJr- 
known to members of the community as chase money. lu a case of gift however 
we are now asked to believe. I feel no when it is alleged that the transaction 
doubt, on the first question, that defen- was fictitious, this test naturally fftilSr| 
dant 1 has failel to establish the custom and we have bo rely upon other aspects 
;of exclusion of female heirs, whether we of the "matter, namely, the sarrooDding 
llook to the qualified custom pleaded in circumstances contemporaneous with the 
■the written statement or the more com- gift and the subsequent conduct of the 
jprehonsive custom raisei in the issue. parties concerned. 

As regards the second question, it is Now, in the case before us, Kader 
alleged by defendant 1 that his father had Buksh was, iu 1897, a man in husinese 
divested himself of all that ho possessed and in good healbij. His only son Ibrahim 
by means of two oral gifts, the first made in was a lad 15 16, or 17 years old. His.P^o- 
his favour on 22nd April 1897 in respect porty, so far as w.e can gather, consisted 
of what has been described in this proceed- of the hide business. What was the 
ing as the Calcutta Hide Business, aud the motive which could possibly have mov^ 
second made in favour of himself and his a man in ♦^hat position to transfer to hi3 
two infant brothers on I9th July 1907 in boy, by wav of gift, all that he had, 
respect of ail the other properties mention, namely, a flourishing business in Cal* 
ed in the schedule to'tbe plairfb. It may culba ? No plausible explanation ha3 
bestated here parenthetically that one of been offered. If Kader Buksh was anxi* 
these propertios is b house in 47, Taltol.a ous to advance his son in life, he 
Kano Calcutta, which, it is said, was possibly have taken him as a partner, 
acquired out of the funds of the Calcutca cub no theory has even been so much 
business and must consequently he re- suggested why he should retire from 
garded o'* the property of the owners of business completely and leave it in tb® 

u -7G-^.s'1 Mrtd _ hands of a youth, even though his bro¬ 
il. (IjIG) 12 Oal 4yG—27 IC -. 00 . ther was a partner. No reason has been 
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pub forward why Kader Bukah should 
deprive his possible issue of their share 
in the patrimony. As a matter of fact, 
at the time of the alleged gift, ouo of Ids 
wives was in the family way, and his 
second son was burn, within eight months 
of the gift, on 30th December IS!)7. 
Reliance however has been placed on what 
is called positive testimony. That testi¬ 
mony may point to the conclusion that 
some transaction in the way of an ap¬ 
parent transfer did take place at the 
time, but it does not establish with 
certainty that the transaction was in¬ 
tended to be real. The sheet anchor of 
the case for the defendant is the ac¬ 
count books, extracts from which have 
been explained before us with great care 
and lucidity by Mr. Rasul. 

These accounts may bo classified under 
three heads, namely, first, partnership 
accounts in the name of Kader Buksh 
Muhammad Ibrahim; secondly, the per¬ 
sonal drawing account of Kader Buksh : 
and, thirdly, the deposit account of 
Ibrahim in respect of money given to him 
by Kader Buksh. These accounts, in ray 
opinion, are by no means of a conclusive 
character, for it is well known that when 
parties have decided bo enter upon a 
fictitious transaction, the accounts are 
made carefully to correspon I to the a[i. 
parent state of things: but apart from 
this, there are inherot improbabilities in 
this case, which cannot be overlooked. 
Thus, the deposit account of Ibrahim 
shows that in 1^^97 the sum of Rupees 
14,386-1 0 stood to his credit. No expla- 
nation has been offered why such a large 
sum as this should be placed atthe disposal 
of a boy of 15. His father was the 
source of this money and was presumably 
the owner. On 22nd April 1897, the 
partnership account was altered and the 
name of Muhammad Ibrahim was in¬ 
troduced. This, in my opinion, does 
not necessarily indicate that Muham¬ 
mad Ibrahim thereby replaced his 
father as a partner of the firm. The 
change of name may be consistent 
with the theory of gift, but does nob 
necessarily indicate that there was a gift, 
for it is significant that no trace of a 
mention of gift is to be found in the 
account books. If there had been a real 
gift, it would have been only natural to 
recite it in the account books, when the 
substitution of name was made. In this 
flonneotion, it may be observed that while 
1918 0/49 & 60 


one of the witnesses, .\min, says that 
Ibrahim was a partrior from before, oilier 
w-iinos<es maintain that, ho was only 
employed in the business. Th(3 maro 
entry of tinna'neof Ihr ihim aca iriitigly 
does not show- th i.t th.-'ro was a ;;ift, in his 
favour. T) tiki one illiNtratinn, the 
Motihari hn-im'ss a-oc>iitit was also trans- 
ferre) to the nuno of lUraliim. Hut it 
has not. hem stieL'.'-Jto I t.lvit bimro was a 
gift of that to ih'-a'iim, Much 

Stress was laid by the d'‘feiid>nt on tlie 
deed of dissoiiitif n lA pai tner-hip, flated 
7th Febrinry 10(»7, lipt.v-'on A'-dnl fluii 
and others and Muluinmid Si 1 ii.|ii 9 . 
This, in my opinion, was adnissihlo to 
establish the factum of tlismlntion of a 
firm recite 1 therein as 
‘■carried on by Miiliatnruad Ibr.ahim. llvzir 
Buksh, Muhammad Amio, AbJiil Ritif and 
Muhammad Siddique iu co p-artnersliip Isliveeij 
them '■ 

This enumeration of partnei'S is, how- 
ever, really of little assist ince, bscauso 
if there was a benami in 1897, the parties 
would adhere to the benami w’hon the 
partnership was dissolve! in 1907. Ws 
have, on the other lianl, the significane 
fact that in 1897 when, it is alleged, the 
interest of Kader Buksh was brausferredt 
by way of gift to his .son, >[uhainmid 
Ibrahim, no notice was given to the public, 
and though the name was changed in the 
bocks ol account, the original tirm name 
was retainel and used in transactions 
with the public. We have further the 
imporlitit fact that the gift was not re¬ 
cited in the account books, nor was bliere 
a written instrumont, though thosubject- 
matter of the transaction was property 
of considerable valua. Wo have, besides 
all this,‘the inciilent of the purchase of 
the Taltola house on 13fch October 1904, 
when Abdul Bari, Abdul Mrjid and others 
sold the house to Hazir Buksh and Kader 
Buksh. The consideration for this trans- 
fer was money advanced to the vendors 
from the Calcutta business. The trans. 
fer, however, was not to Muhammad 
Ibiahi n as a partner of the firm, but to 
Hazir Buksh and Kader Baksh. A des¬ 
perate effort was made to establish that 
this was in reality a transfer to the firm, 
in my opinion, that attempt has entirely 
failed. Besides Hazir Buksh, in his 
registered deed of gift, which, I think, 
was admissible in evidence, stated on isb 
November 1907 that the Taltola House 
belonged to himself and his deceased 
brother Kader Buksh, half and half. 
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inilepri. in ihe schelule to the release, 
.i i:., i Oi!i .liur.iary 19US, the house is 
tieace^l t!ie i roperty of Kader Buksh. 
Thi- couM t nlv he so if the coosideratioo 
[ ai 1 t ii';iefor ijelonj^ed to Kader Buksh; 

a? tlio purchase rncney came from 
:i!rt Calcutta husioess, it is plain that in 
iiotwiHistan.'ling what might have 
hai’l'Cned in 1897. Kader Buksh was 
?tili treated as the proprietor of the in- 
eoir^e of the 1 usiness. This, in my opi- 
iiif.'n, constitutes a serious ditticulty in 
tl;e V'ay oi acceptance of tlie case for the 
defendant that there was a real gift in 
hi? favour in 1897. The release, in fact, 
iiirnishes sliong evidence against the 
reality of the gilt of 1897. It was drawn 
up at tiio iu?tanccof Muhamniad Ihrahiru: 
vet it tnentions only one Heba (the other 
i-a[ parently a huksisuania), wl't-rel)V all 
I'TOieitifo (t.ot excluding tire Calcutta 
hu'iuess) were given to the three sons. 
The d' scii[itiou of the properties in the 
schedule shows that ono-Lali of the Cal¬ 
cutta business belonged to Kader Buksh 
and not to Ibrahim, and consequently 
passed to the three sons by virtue of oral 
gift Besides, in his deed of gift, Hazir 
Buksh further stated that 10 or 12 years 
before, his brother Kader Buksh had, “for 
some politic roasons,” substituted the 
name of Muhammad Ibrahim in the place 
of his own name in the papers and ac- 
counts of the firm and on declaration that 
Muhammad Ibrahim was the owner of 
his share of capital got the credit and 
debit entries in respect of capital, profit 
and loss made in the name of Muhammad 
Ibrahim. This clearly is a plain state¬ 
ment by Hazir Buksh that the transac¬ 
tion of 1897, which, be it noted, he does 
not describe as a gift, was not real and 
operative. 

We have, in addition to all this, the re¬ 
markable fact that in an application for 
guardianship of his infant brothers, made 
by Muhammad Ibrahim on 9th June 
1908, no trace is found of the alleged gift 
of 1897; on the other hand, the schedule 
describes that a two-thirds share of the 
Calcutta business and the Taltola House 
belonged to the infants, an allegation 
wholly irreconcilable with the theory of 
a real gift of the Calcutta business to 
Muhammad Ibrahim in 1897. On a 
review of all these circumstances, Ido 
not see any escape from the conclusion 
that there was no teal gift of the Cal¬ 
cutta business to Muhammad Ibrahim in 


1897. I am not unmindful that in this 
country, as in England, the settled rule 
is that the burden lies on the appellant 
to satisfy the Court that the finding of 
the trial Court which he assails is not 
supported by the evidence on the record: 
Lalljee Mahomed 7. Dadabhai Jivanji 
Guzdar (12) and Colonial Securitm 
Trust Co. V. Masse]/ (l), but the appel¬ 
lant has, I think, discharged this burden. 
In the view I take, it becomes needless 
to consider whether, if there was a real 
gift, it fulfilled the requirements of the 
Mahotnedan law. I am not unmindful 
that under tho Mahomedan law as 
administered by British Indian Courts, 
where the subject of the gift is incor¬ 
poreal property not susceptible of phy¬ 
sical possession, a gift thereof may be 
completed by such transfer of control as 
may he appropriate and possible in thcj 
circumstances: Ameeroo7inissa Ekatoon' 
V. Aledoounissa Khatoon (13), Mullick 
AbdoolQuffoorw. Muleka (11), Anwari 
Begam v. Nizam-ud-din Shah (15) and 
Mahomed Buksh Khan v. Booseini Bihi 
(6). But the question whether tho gift 
of a share in a partnership business can 
be validly effected by delivery, and, if so 
by what form of delivery, under Mabo- 
medan law presents a problem of some 
nicety, as is clear from an examination 
of the following texts, and I reserve my 
opinion thereon:— 


Text I .—When one of two partner? 
says to bis co-partner, “I make a gift to 
thee of my right in the profit," they (tho 
jurists) say the gift is not valid if the 
property (i. e., capital stock) itself be m 
existence; because it is the gift of e 
Musha with respect tcl what is capable 
of division. But if the partner has con¬ 
sumed, destroyed, wasted the property. 

the gift is valid; because owing to its 

loss, destruction, it becomes a debt and 
a debt is not'capable of division. 
it is the gift of Musha with respect to 
what is not capable of division; there¬ 
fore it is valid. (Fatawa Qadi Khan, 
Yol. IV, p. 282, Ed. Lucknow). 

Text 11 .—If a person makes a gift 
his partner, of his share in the partner¬ 
ship stock, capable of division, it le 

valid, because of the invalidity of the 

gift of an undefined part of a divisj^ ^ 

12. (1916) 43 Cal 638=341 C 807. . ^ , 

13. {1874-75) 2 I A 87=15 B L B 67 (P.C.) 

14. (1884) JO Cal 1112 (P. C.). 

15. (1889) 21 All 165. 
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Bubjeot. (Hidayah, Vol. VII. p. 491, 
Ed. Cairo). 

Text III .—If one of two partners says 
to his 00 -partner, “I make a gift to theu 
of my share in the proht:’’ if the pro- 
perty be in existence it is not valid; if 
destroyed, it is valid (Fatawa Siraj- 
iyah p. 138, Ed. Lucknow). 

Text IV .—If one of two partners 
makes a gift to the other of his share in 
the pro6t; if the property be in exist, 
ence it is not valid because of its being 
capable of division; if it be destroyed, it 
is valid, because a debt is not capable of 
it (division). Thus it is laid down in the 
Muhit. (Bahr.al.Raliq, Vol. VII. p. 312, 
Ed. Cairo). 

Text V .—When one of two partners 
says to his co-partners ‘'I make a 
gift to thee of my share in the probt," 
they (the jurists) say it is not valid if the 
property be in existence because cf its 
being a gift of Musha with respect to 
what is capable of division. But if the 
partner has destroyed the property, the 
gift is valid, because of its being then 
isqat (extinction). Thus it is laid down 
in the Zahiriyyah. Fatawa Alamgiri, Vol. 
IV, p-531, Edn. Calcutta). 

Text VI. Whan one of two partners 
says to the other, “I make a gift to thee 
of my share in the profit," and the pro¬ 
perty is in existence, it is not valid be¬ 
cause it is a gift of Musba with respect 
to what is capable of division. But if the 
partner has destroyed it, it (gift) is valid. 
(Radd.al.Muhbar, Vol. 4, p. 796, Ed- Con- 
stantinople). 

By the second gift, it is alleged that 
Kader Bukhsh, on 19th July 1907. that 
is, about a month before his death, gave 
the remainder of his properties to his three 
sons. This raises two questions, namely 
first, whether there was in fact such a 
gift, and, secondly, if there w’as, did it 
fulfil the requirements of the Mahome. 
dau law. It is worthy of noteat the out- 
sob, before either of these questions is ex¬ 
amined, that the second gift, even if estab¬ 
lished. would nob affect the Calcutta 
business and the Taltola House, because 
the evidence does not show that these 
two properties form the subject-matter of 
the gift. The evidence to prove the second 
gift is baaed on the assumption that there 
was a real gift of the Calcutta businesB in 
1897. and, oonsisteotly with that theory, 
seeks to establish that the transfer of the 
remainder of his estate was effected by 


Kader Bukhsh, by this supplenientmy 
gift. As regards the second gift, I am not 
fatisfied on the ovidouco that it did as a 
matter of fact bake place aud wag com- 
ploted. There is no doubt oral evilonce 
adduced by the defendant, hut thero are 

unexplaiuoddilliculties which cannot wol! 
bo ignored. Thoro is no mention of fcho 
second gift in tlieapplication for guardian¬ 
ship to which reference has already been 
made. The explanation is, to my mind 
not quite satisfactory. Muhammad 
Ibrahim must bo deemol to have heeu 
fully aware that the matter was ot grav-i 
importance'lO him, and one would 
expected him. as a man of ordinary ])iu 
deuce, to set out the title under which ho 
claimed. There is also the fact that no 
document was executed: here again, any 
cautious man would have insisted upon 
the execution and registration of a deed 
of gift, when the result of that gift would 
ho to deprive all the heirs, except the 
three sons of the donor, of what would 
otherwise devolve on them by right of 
inheritance. 

We have, in addition to this, tlie cir¬ 
cumstances that DO attempt appears to 
have been made to give effect to the al¬ 
leged gift, either by change of names in 
the records of the Collector or in the 
books of the various firms. Thero is, 
besides, the noticeable fact that Hazir 
Bukhsh makes no mention of the second 
gift in his deed of gift. We cannot also 
overlook that the document makes no pro¬ 
vision whatever for the female members 
of the family, namely, the two wives of 
the donor and his five daughters, No 
reason has been assigned why a man in 
the position of Kaloi Buksh, possessed 
of considerable wealth, should make no 
provision whatsoever for bis own wives 
and daughters, and leave all that he had 
to his three sons, two of whom were six 
and ten years old. In the face of these 
difficulties, should we accept the oral evi¬ 
dence on the record ? I am clearly of 
opinion that how far the testimony of 
these witnesses is reliable, must be judged 
by the surrounding circumstance. In this 
connection, I may advert to the remark 
made by the Commissioner about tlie de¬ 
meanour of some of the witnesses examin¬ 
ed before him. Abdul Sattar is described 
as evasive and not trustworthy. Mahtabo, 
Hakima and Hadi Hassan appeared to him 
to have been tutored; it isciffioult to say 
in whose interest they could have been so 
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tutore !. ( t!-'r tlnn that of Muliatninad 
Tm ' letter uritfenl-y Muham- 
ni..'i on '.)ih I'llinjaiy l‘J 08 to 

Alidiil Ih'.mi'l iun)i>'us ?cni0 indication 
tliat Ihrahiin wa? not above recourse to 
hri! ■.rv. In tlii^ Cemt, a forlorn attempt 
\M‘> mndc to impute dishenesty to tlie 
Con 'iiir:?ioner, who was a .ludicial OtlWev 
of sotiio ;-t 'r;('it;.u. In my opinion, tliere 
13 no loun.'I'.jion whatever for tliis 
ehai ■r.o. 

1 think therein alsonofcrce in the con¬ 
tention that the Commissioner could not 
have really appreciated wliether a I’ar- 
datiashin lady under examination before 
him was or was not a trustworthy wit¬ 
ness; whether a witness is reliable or not 
may bo judgecl, not merely from demean¬ 
our, but also from the mode and manner 
in which tlie answers arejtiven. I do 
not overlook that Greaves ■!., thought 
that Muhammad Ibrahim is truthful 
and reliable and that the husband of 
the plaintifl' is just the reverse; 
Bombay Cotton Manufacturing Co. v. 
Raja- Bahadur Motilal Shivlal (16) and 
Hners Steam Navigation Co. v. Ilathar 
SfeaTOS/ir;5 Co. (8), but we cannot at the 
same time overlook that Muhammad 
Ibrahim is deeply interested in the result 
of this litigatioQ, and when the probabi. 
lities and the documentary evidence 
cannot le reconcile! with his assertions, 

I cannot implicitly accept his assertions. 
My conclusion is that the evidence does 
not establish the second gift. If, how¬ 
ever. the second gift is deemed to be 
established by the evidence, the question 
arises whether it is valid under the 
Mahomedan law. Upon an examination 
of the authorities, I have arrived at the 
conclusion that this question must be 
answered against defendant as is clear 
from the following texts; 

Text 1.—If one person makes a gift of 
it (house) to two persons, it is nob valid 
according to Abu Hanifah, but it is valid 
according to Abu Yusaf and Muhammad. 
(Al Qiiduri. Vol. 2, p. 10, Ed. Delhi). 

Text—2. If one person makes a Rifw of itfhouse) 
to two persons, it is not valid according to 
Abu Hanifah, but it is valid according to 
Abu Yusaf and Mubaramnd.’* 

Eor this is a gift of the entire (house) 

to two persons (jointly) as it is by a 

single act of transfer. Therefore no 

Musha is occasioned, as when (a house) 

16. AIR 1915 P C 1=39 Bom 366=29 1 0 229 
=42 I A 110 (P C). 
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IS mortgaged with two persons. But ac¬ 
cording to him (Abu Hanifah), it is a 
gift of half the house to each of them. 
Tiierefore if it (the gift) is with respect 
to something incapable of division like a 
slave or slave girl and one of them (do- 
nees) accepts it, it is valid (with respect 
to his share). Also because property is 
established for each of them (donees) 
with respect to the half and therefore 
the transfer would be likewise as it 
(property) is its (transfer’s) effect. This 
is contrary to mortgage, as its effect is 
detention and it is established for each 
of them perfectly. Therefore if the debt 
of one of them (mortgagees) is paid, 
nothing of the mortgaged property will 
he returned. (Al-Jawharat-al-Nayyirab, 
Vol. 2, p. 10, Ed. Delhi). 

Text d.—If be makes a gift of house to 
two of his sons one of whom is a minor 
in his charge, the gift is invalid according 
to all. (Fatawah Qadi Khan, Vol. 4, 
p. 183. Ed. Eucknow). 

Text 4.—The fledayah (Vol. 7, p. 496, 
Ed. Cairo) reproduce Texts 1 and 2. 

Text 5.—“If two persons jointly make 
a gift of a house to one man it is valid.' 
In the converse case it is nob valid ac¬ 
cording to Abu Hanifah, but the two 
disciples declare it to be valid. (Al-Ina- 
yah, Vol, 7, p. 495, Ed. Cairo). 

Text 6.—The Kafayah (Vol. 7, p. 496, 
Ed. Cairo) reproduces the reasons for 
the dilieienoe of opinion between the 
master and his disciples given in Text 9. 

Text 7.—The gilt of a house jointly by 
two persons to one man is valid, But 

converse is not valid (according to Abu 

Hanifah) contrary to them (i 0*. 

opinion of bhetwodisciples)— Multaqual- 
Abhar by Ibrahim, b. al-Halabi d. 95 

H. H.=l'549 A. D.. p. 137, Ed. Constan¬ 
tinople). 

TextS.-lihe makes a gift of a bouse 

to tw’o persons one of whom is an infan 
and the other adult and the infant 10 
his charge, the gift is nob valid (1*® 
tajuz) unanimously. For at the very 
moment of making the'gift he beooo®* 
possessed of the share of the infant so 
thus the other half remains in a ° 
Musha. Thus it is laid down in ^ 
Muhit (Bahr-al-Raiq, Vol. 7. p. 315. W- 
Cairo). 

Text 9.—If he makes a gift in favow 
of an adult person and in that of an ip* 
fant in the charge of the adult; or iB 
favour of two of his sons, one infant an 
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the other adult, it is not valid (lam 
tajuz) unanimously. (Durr-al-Mukhtar. 
Vol. 3, p. 498, Ed. Lucknow). 

Text 10.—A1 Hakim states: A man 
makes a gift of a house to two of his 
sons one of whom is adult and the otlier 
is a minor and the adult son takes pos¬ 
session (of it). The gift is absolutely 
void and this is the cDrrect view. For 
the gift in favour of the minor is com¬ 
plete at the very moment of the declara¬ 
tion of the gift because the seisin or 
possession of the father is equivalent to 
his (minor’s) seisin or possession (Qabz): 
Whereas the gift in favour of the adult 
son stands in need of acceptance. Thus 
the gift in favour of the minor precedes 
(that in favour of the adult) and thus 
confusion (shuyn) is occasioned. And 
the devise is that he (father) should deli¬ 
ver possession of the house to the adult 
son and then make a gift of it to both of 
them. Thus it is laid down in the Wajiz 
of Al Kardari (Fatawa Alamgiri, Vol. 4, 
p. 549, Ed. Calcutta). 

rea:Ul.—Al-Tahtawi (Vol. 3, p. 400, 
Ed. Cairo), the celebrated commentary 
on the Burral-Mukhtar, reproduces 
Text 10. 

Tez(12.—"Ifhemakes a gift of a house 
to two persons, etc." Al-Rarati says that it 
is obvious from this that if the two persons 
be both infants in his charge, it is valid 
and what is stated in the Bazzaziyah 
indicates this. But all this is in ac¬ 
cordance with the opinion of the two 
disciples (Abu Yusuf and Muhammad) 
and not according to his (Abu Ilanifah’s) 
opinion. (Here Text 3 is quoted). Mau- 
hat-al-Khaliq. Vol. 7, p. 315. Ed. Cairo. 
It is a commentary on the Babr al-Ha’iq 
by Ibn Abidin, the author of the Badd. 
ul-Muhtar, d. 1835 A. D. 

Text. 13. Or in favour of two of his 
sons etc. Texts 3 and 11 is quoted here. 
(Badd-aUMukhtar, the celebrated com- 
rooptry on the Durr-al Mukhtar by Ibn 

Abidin 1835, Vol. 4. p. 614. Ed. Cairo). 

I do not overlook the unfavourable judi¬ 
cial comments made from time to time 
upon the principle of Mnsba. speoially, 
the observation of Sir Barnes Peacock in 
Muhammad Mumiaz Ahmad v. Zubaida 
Jan (3): 

"The doctrine relating to the invalidity ol 
gifts of Mufha is wholly nnadapled to a pro- 
grtssive st^le of society aud ought to he con¬ 
fined within tho etticlest rule: [see also Uaho- 
fried Khan v. Basieini hibi (6), Ibrahim 


Ootilaui Ariff v. Saibno (17), Kalulas ^flcllich 
V. haiihtijitt Liil I'uiiilit (1^), Aln’'i Koijn, v. 
.y nsx.i Ki.ija (lUj iuid Jahcthiiinesf^a I i' i v. Na- 
jH'u} Isliw ( 20 )].*’ 

But it is plain lluit the ductriiie, 
though notfavouroil,cannot in'* ultogetlior 
ignored or repudiiiU'd: ]'nh‘izui/(ili Sahib 
V. fhijapati ,Vu(/n////a (‘21) ai.d Itrahtm 
Goolam Anff v. Soiboo (17). In mv opi¬ 
nion {heca«e lieforo us falls within the 
strict letter of tho texts on the s-iihjecC 
[Nizavi ud-din v. Zahctla lUln (2)j,and 
this indeed appears to Ivivo been rea¬ 
lized by the defendant liiniself and hii> 
advisers. I refer to the remaikable pas¬ 
sage in the deposition of Malioraed Il>ra- 
him inwliich ho describes tbo mode in 
which the gift was effected: 

"My father said that ho had already dis¬ 
posed of bis share in the Calcutta lirm in my 
favour, and he was dispesiog of the test of his 
properties in faveur of myself and my two 
younger brothers, and my father apkid me to 
accept the same for niyseif and on behalf of my 
vouEger brethete, aud he made over all tbo 
dccumenis in respect of tb($o properties as also 
in respect of the zemiudari to me, requesting me 
to take charge cf them on behalf cf myself and 
of my two younger brothers." 

I confess that this does I'e.ar the ap¬ 
pearance oi an attempt, in course of evi¬ 
dence to show that the re(]iiiretnonts of 
the law were satisfied, Itisextiemely im- 
jirobahle that Kader Bux was aware of 
the device whereby tholawof Musha could 
he avoided as described in the Fatawa 
Alamgiri. But it is plain that, even if 
the evidence be accepted, the device was 
not strictly carried out. My conclusion 
ie tliat the evidence doea not conclusively 
establish llio seccud. gift, aud that if it 
does, the gift was not valid ao l operative 
under tlie Mahomedan I;aw. As regards 
the third (piestion, Greaves, J. has 
found that the plaintiff has failed to 
establish her allegation that the release 
was obtained from her upon a misrepre¬ 
sentation as to the nature of the iostru- 
ment. No attempt has been made in 
this Court to support the contention that 
the document was represented to be a 
power of attorney; in fact, that allegation 
has been abandoned in this Court. But 
the validity of the release has been ques¬ 
tioned on the ground that it was executed 
under circumstances which do not make 
it binding upon a Pardanaehin iady, aud 
the view has been maintained that the 
'iT.TliOS) 35 Cal i=s34 l A 107 (P C;'. 

IS. (1B‘*6) U Cal 12ls=ll I A 218 (P C). 

19. (1901) -24 Mad 613. 

20. flOlOl P 1 C 38. 

21. (1207) 30 Mhd 519. 
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t, ; en u[ on fo deal with a 

c.■^u'• 1 liV a P;i.rilara3l)in laclv, 
i.'.i.u itseit upon the evideucG, 

I. rst. that the deed wa3 actually executed 

her, or liv soiuo persons duly authoris- 
f'u liy her, '.vuli a full uuderstaudiDg of 
wnat slie wa^; about to do; secondly, that 
she had full knowlefse of t.lie nature and 
f-iieet of the transaction into which she is 
.-aid to have entered; and, thir'l”. t*'at 
^-ho had indeiendcnt and disinterested 
advice in the matter. How far the tests 
indicated are inflexible rules of law may 
bo a mttfer for controversy, and it may 
not be easy to reconcile all the dictate bo 
found in various decisions of tlie Judicial 
CointniUee where the validity of deeds 
executed by Pardanashin ladies came 
under review. 

Tliecasrs on the subject will he found 
analysed in the judgments of this Court 
in Binduiashini Dasi v. Giridhiri Lai 
Roy (22), Alikjaii Bili v. liambaran 
Shall (23), Moonshee Buzloor R-uheem v. 
Shmnsoonnissa Begum m),Geresh Chun- 
der Laboree v. Mt. Bhuggobully Debia 
(25), Syud Fuzzul Flossein v. Amjud Ali 
Khan {lG}, Ashgar Ali v. Dflroos Banoo 
Beegum {2i), Tacoordeen Tewary v. Ka- 
wah Syed Ali IJosscin (28), Sudisht Lai 
V, Mt. SluoLurat Koer (29). Shambati 
Eoeri v.JagoBibi{30). Amarnath Sah 
s. Achan Kuar (3]), Mahomed Buksh 
Ehnn v Hosseini BiliiG), Sajjad Husain 

A'/mn (32), Ismail v. 
IJaftz Boo (33) and Kali Bakhsli Singh 
'. Ram Gopal Singh (7). In view of the 
weighty observation of Lord Haldane. 

II. C , in hreglinger v. Hexo Patagonia 
Meatand Cold Storage Company (34) as 
the proper use of juiicial procedure as 
binding authorities, it is plain that no 
useful purpose would be served by an an- 
alysis of the facts of each of these cases, 
wliich fall broadly into two groups^ 
namely, first, where the person wboseeks 
to hold the B Iv to the.terms of her A,»nA 

22. (1909; 3 IC 3.30, 

23. (1910)710 ICr, 

21. (1S66-67) 11 M I A 551=8 W R i (p C) 

25. (1S69-70) 13 MIA419=14WR7(PC1 

26. (lS72Mf WR 523 (PC). ’’ 

27. (1877-78) 3 Cal 324=3 Sar 749 fp C) 

28. (1873-74) 1 1 A 192=13 BLR 427 (P C) 

29. (1881) 7 Cal2l6=SlA39. ‘ 

80. (1902) 29 Cal 749=29 I A 127 (P C) 

£1. (1892) 14 All 420=19 I A 196 (PC).' 

82. (1912) 33 All 455=16 I C 197=39 I A 156= 
15 0 0 271 (PC). 

8.3. 33 Cal 773=33 I A 86 (P C). 

84. (1914) A a 25=S3 L JCh 79. 
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is one who stood towards her in a fiduci, 
ary character or in some relation of per. 
sonal confidence; and secondly, where the 
person who seeks to enforce the deed was 
an al)3olute stranger and dealt with her 

at arm’s length. 

In the former class of cases, the Court 
will act with great caution and will pre. 
sume confidence put and influence exert, 
ed; in the other class of cases, the Court 
will require the confidence and ioflueDce 
to be proved intrinsically; this is a funds- 
mental distineffion which does not appear 
to have been always kept in view, A 
great deal will also depend upon the in¬ 
tellectual attainments of the lady, and 
the Court will naturally not be inclined 
to set aside the deed, where the lady U 
proved to have been of business habits, 
to have been literate and to have pos¬ 
sessed capacity to judge for herself. 
Tested in the light of these principles, 
how does the case before us stand? Here 
is a deed obtained by a brother from her 
sister. By that deed she parts with all 
her interest in the estate of her father for 
a sum of Rs. 4,500. There is no shadow 
of a doubt that the amount itself is 
wholly inadequate ae the price of her 
share in the patrimony. It is represent- 
ed to her that by the custom of the com¬ 
munity, she is excluded from the inherit¬ 
ance. She is further told that her father 
had divested herself of all he possessed 
by two oral gifts. No doubt we have evi¬ 
dence given that the deed was read over 
to her and explained to her and that she 
had the advice of her husband. 

It is clear, however, that the deed is 
80 expressed that its meaning and 
are by no means quite beyond doubt 
with the aid of the elucidation by learned 
Counsel. It is to my mind equally clear 
that the husband of the plaintiff ^ss 
absolutely untrustworthy and was ready 
to sacrifice the interest of his wife fortbe 
sake of his personal benefit. Hi * 
matter of fact, the custom of exclusion 
existed, if in truth the oral gifts 
real transactions and were operative m 
law, a deed of release was wholly super¬ 
fluous. The deed, after the most careful 
consideration of attendant circurostauces. 
does not impress me favourably; I 
attach much importance to the reoitalSi 
some of which at any rate may be deemed 
exhibitions of the art of the conveyancer 
which, whethermediaevalormodern, can¬ 
not be permitted to mislead the Court. 
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I do not overlook the statement of the 
Registering Ollicer, which shows tlnit the 
parties were careful to conform to all 
the formalities; hut the substance of tlu 
matter still remains that the deed was 
obtained from the plaintiff hy her hrothor 
on representation of a state of facts un¬ 
true in material particulars. In these 
circumstances I do not think the deelcau 
stand. I am not unmindfnl of the im¬ 
portance of the rule that a settlement of a 
disputed or doubtful claim is a valid 
and binding arrangement which the 
parties thereto are not permitted to deny 
ignore or repudiate. This principle is 
deducible from a long line of cases which 
will be found collected in the judgment 
of this Court in Upendra Nath Bose v. 
Bindeshri Prosad (35), but that principle 
is not applicable to the circumstances of 
this case. The defendant does not assert 
that there was a compromise to put an 
end to dispute and to terminate or avoid 
litigation, and that the consideration for 
the compromise was, not the sacriOce of 
a right, but the abandonment of a claim. 
What we have here is a surrender of the 
rights of the plaintiff for a nominal consi- 
deration, obtained from her on the re¬ 
presentation that she had no rights what¬ 
soever; this cannot be deemed an honest 
settlement of an existing dispute which 
a Court of Justice should not permit the 
plaintiff to question. 

As regards the actual paymeut of the 
consideration, the plaintiff has failed to 
satisfy me that she did not receive the 
money, so that she can be permitted to 
have her deed cincelled only on re-pay¬ 
ment of that sum. This sum must conse¬ 
quently be debited against her when the 
accounts are taken under the decree. I 
hold accordingly that this appeal must 
be allowed, decree of Greaves set aside 
and the suit decreed with* costs in both 
Courts in the terms indicated in the 
judgment of Woodroffe. J. 

v.B./r.k. _ Appeal allowed. 

36 (1916J82I 0 468. 
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Fletcher and Newbodld. JJ. 
Chhatrapai Stnfia—Appellant. 

V. 

Maharaja Bahadur Sinha —Respdt. 

Appeal No. 822 of 1915, Decided on 
20th April 1917, from appellate decree of 
Disb. Judge, Murshidabal, D/. I6th Feb- 
ruary 1915. 
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.\ phintiiT vvl]OHr<TU‘‘J i:i fh.' luvor I’o'.ii'Is tint, 
liis suit v.-.is prop-rlv nii.i •.] t ^ Lli • 

•ourt, ii'^l i ) liiv.-, m 

K’livo In aiMPiid til-' )il 'iiit on tbnt I'le 

suit was brouslit in :i 'vrcii^; form. 

S. It Diia and Ilcnii'ndni Xnlh Sen — 

for Appellant. 

Bepin Bchnri Glio-’^e If and Winkram 
Das ChakravtiTlii —for R<3.'[)oudcnt. 

Fletcher, J.—This i? an appeal hy the 
plaintiff from a do3ision of tho learned 
District Judge of Murshidahad, dated 10th 
February 1015, allirming tho decision of 
the learned Subordinate Ju'igo of tlm 
same place, Tlio only question that lias 
been argued in the present appeal ist.hi'. 
In the lower Courts, the plaintiff argued 
that his suit was properly framed and 
presented to the Court; but at the hear¬ 
ings before us the learned counsel who 
has argued the case for tho the plaintiff 
has admitted that the suit was brought 
in a wrong form and he has argued that 
the plaintiff ought to have leave to amend 
his plaint so as to put the suit on a pro¬ 
per basis. That application is much too 
late and put forward now for the first 
time, and I am not sure that it can be 
raised in second appeal for the first time. 
The appeal is dismissed with costs. 
Newbould, J. —I agreei 
v.n./R.K. Appeal dismissed. 

A I R. 1918 Calcutta 391(2) 
Fletcher and Richardson, JJ. 
Azimuddin Ghoudhuri and others - 
Plaintiffs—Appellants. 

V. 

Peer Mahomed Bepari and others— 
Defendants—Respondents. 

Appeal No. 1364 of 1915, Decided on 
7th February 1917, from appellate de¬ 
cree of Add!. Sub-Judge, Rangpur, D/- 
15th March i915. 

Landlord and Tenant—Option or covenant 
to obtain new eettlement on expiry of term 
of kabuliyat—Term and rent of new settle¬ 
ment uncertain—Tenant holding over can be 
ejected without notice to quit. 

A teoaot boldiog under a kabuliyat, ia which 
there is a certain option or covenant in his favour 
under which be is eotilled, on the expiry of the 
term of tho kabuliyat, either to have a new 
settlement or to leave the land, is liable to be 
ejected on the expiry of the term, if the so called 
option or covenant for the grant of a further 
lease is uncertain both as regards the term to be 
granted aod the future rent, for in such a case 
there is no contract which the tenant can en¬ 
force. IP ?92 C 1] 

Rucb a case is not one of those cases in which 
it can he held on the construction of the cove¬ 
nant that the covenant for granting the new 
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Ic i-e t'i i' ill • t'-ri'i' f tl;o np'.v 1- ..?e w cro 

bo Hk' ,l ili.-clj Ilmsp. 

'•WKiiui < tc-h .T c;nr> tlie fcnant hcl.l-over 
'■■r li iii! li u Iju I <--rw c<- (1 ;is a tciatii aUcr 

ilioexpiry • t i>ii l.t ajay to ej't'i H with'-Ov 
notice to[P/^D^ClJ 

Jogesh Chiiufln] Jio,,, Atuf Chanflra 
nupii an I L). N. I:<ij:hi—;ov Rispon. 
'leiiis. 

Fletcher, J. Tliis ia an appeal bvthe 
plaintilVs against, a judt’inent of tbelearn- 
er] SuhorrliLato Jiiape of Rungpore, dated 
1 -jLIi March i91o. itiirmiD^ the decision 
of the Munr-if at Giihandha. The plain, 
tifls who are raiyats sued to recover pos- 
session of T5 biohas of land from the 
defendant?. The cise has been disposed 
ofiuNielouer Courts on the basis of a 
k-ilniliyat. will) a certain, what has boon 
callod, option or covenant in favour of 
tho tenants, under wldcb it is said that 
the tenants aro entitled either to have a 
new spttlomoi.t or to lease the land. The 
loarnel .ludtje of the lower appellate 
Court has found that the terms of this 
option or covenant in the lease are not 
certain or de6ned, either as regards the 

new term to he granted or the new rent 
to be pi\ah)e. He has therefore h«ld 
that the defendants are not liable to'be 
ejected on that ground. That view. I 
think 19 clearly wrong. Once it is held 
that the so-called option or covenant for 
the grant of a further lease is uncertain 
Potb as regirds the term to be granted 
and tln fiunre rent, there is no contract 

vvliiCii the tenants can enforce. This is 
oot one of those cases where it was held 
on the construction of the covenant that 
the covenant for granting the new lease 
'iiQAut that the terms of the new lease 
were to be the same as the old lease It 
13 agreed that that is not the meaning 
The view taken by the learned Judge 
therefore, on the point that the tenants 
had a right under tho lease to have 
a new term was not well founded. 
iThere was another point raised and 
that is that the defendants had held over 
for three years after the expiry of the 
term and therefore at any rate, they were 
|not liable to be ejected without notice 
The learned Subordinate Judge in the 
lower appellate Court has made this find 
ing in that part of the ca?e: 

’‘There is nothiog to show that the defendants 
have hepn recognized as tenants after the expiry 

af the leacA ** r 


1&18 

defendants in the course of the trial- 
The documents were not referred to 
specihcally by either Court in its judg. 
ment Rut before us tho dccuiteats 
have been gone into and it is admitted 
that I here is nothing on the face of those 
rent receipts to show that any portion 
of the rent for the years 1318 and 1319 
was received by or for the plaintiffs in 
this suit. There seems therefore to be 
ample evidence on which the Judge was 
warranted in finding that there was 
nothing to show that the defendants bad 
been recognized as tenants after tbeei. 
pir\ of the lease. In that view the plain- 
tubs are entitled to recover possession o( 
the land. The appeal must therefore be 
allowed and tlie judgment of the Courts 
below set aside. The case having been 
decided only on tho preliminary point on 
issue 5, it must go back to the Court of 
6rsb instance for re-trial on the merits 
on tlie Ollier issues. Costs will abide the 
result of the re-hearing. 

Richardson. J.— I agree. 

V.I5.;r,k. Appeal allowed. 


of the lea^e. 

We have been referred certain rent 
receipts that have been put in by the 
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TeUNON AND BeaCIICROFT, JJ. 

Nabin Chandra Chakrabutty — Com¬ 
plainant—Petitioner. 

V. 

liajendra Nalk Banerjee and others'^ 
Accused—Opposite Parties. 

Criminal Revn. No, ] 155 of 1916, De. 
cided on 17th January 1917, from order 
of Dist. Magistrate, Noakhali, D/-28{b 
August 1916. 

Criminal P. C. {1898), S. 439—SummarJ 
dispose] of appeal quashing conviction—High 
Court can set it aside. 

The High Court cdii, in procceediogs under 
S. 4.S9, set aside an order passed by au appell®*® 
Court quashing a conviction where the judgment 
of the latter Court is very summary snd con* 
tain.? a very inadequate discussion of the evidence 
or the materials placed before it. [P 393 C 9l 

Where the District Magistrate on appeal, with* 
out discussiog the evidence on the record, set 
aside the order of convictiou by a summary judg* 
ment bolding that the common object alleged io 
Iho charge has net been established, although 
the accused persons might have some other com¬ 
mon object, the High Court in revision set aside 
the appellate order and sent the case back fora 
re trial by the Se.^sions Judge on a due con* 
sideratioD of the evidence on the record. 

[P 333 C 91 

P. K. Mozumdar and Uit Lai Giiha 
for Petitioner. 

Satyendra Prasanna Sinhaand Suresh 
Chandra Talukdar— ior Opposite Par¬ 
ties. 
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Judgment.— This is a rule calling ou 
the District Magistrate of Noakhali aod 
the opposite party to show cause vvhy 
appellate order of the District Magis¬ 
trate, dated ‘iSth August 1916, should 
not be set aside and the re-trial of the 
appeal directed on the ground that in the 
appellate judgment he has fallen into 
serious error. What was found against 
the opposite parties in the judgment of 
the trial Court was that in assertion of 
title to an eight-anna share in a certain 
homestead said to have been bought by 
one Mokunda Nag in the name of his 
wife a body of men, who ‘appear to he 
servants of Mokunda Babu and number¬ 
ing in all some 20 to 150 persons, entered 
upon the homstead, pulled down the walls 
of the complainant’s cowshed, cut down 
trees on the homestead, plucked co- 
coanuts, removed timbers and plants and 
damaged the complainant’s pots and 
pans. 

It was in fact found by the trial Court 
that by reason of a prior purchase of the 
sight annas share Mokunda Babu or his 
wife had derived no title, and it was also 
clearly found that neither Mokunda Babu 
nor lus wife bad possession and that the 
complainant was in full possession of this 
homestead. When the case came on ap- 
peal before the District Magistrate, be 
disposed of it in what may well be des- 
oribed as a very summary judgment. Jn 
this he comes to no findings as to the 
number of men. Ho does not discuss the 
alleged title. He does not discuss, nor 
does he come to any finding on, the nues- 
tion of possession; and tliough lie saxs 
that in fact tho accused persons bad 
probably committed mischief and also 

assaulted the complainant, he finds that 

the common obiect alleged in the charge, 
that is to say, to commit mischief, has 
not been established. He has also found 
that the case is extremely discreditable 
to Mokunda Babu who clearly ^ does not 

restrain his servants from petty acts of 

oppression against weaker neighbours. 
Without any discussion of the qnestion 
of possession, it is not quite clear how 
the District Magistrate in his appellate 
judgment could properly approach the 
question of mischief; there is no sugges. 
tion in his judgment as to what the com¬ 
mon object, if any, of the 20 to 150 men 
in fact was; nor has he considered whe¬ 
ther on the evidence without prejudice 
to the accused be could have substituted 


V. EnamalIIuq Calcutta 

for the common object ?et out in the 
charge some other coinmon object sucli 
iis woull seem to be sugges^ted bv hi*? 
judgment itself. 

I’ndor ihe-e circumstances we cannot 
say tliat tlie a|)pHil before tho District 
Magistrate has neen properly trieil, and 
we have, therefore, no alternative but to 
set aside his appellate order and direct 
that the a|)peal lie re-tried; and in view 
of the unsatisfactory nature of that pidg 
nienb wo direct that the le trial d the 
appeal shall he before the St s-^ion? hidgo. 

V V../R.]v. lictfial orth’rnL 
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Mooui'nji'.i-: and Hi'ACiicro ft, .11. 

Dunja Charan AcJiorjee—DcieinUnl — 
Appellant. 

V. 

Khnndkar F.namal Iluq ixr)A (then— 
Plain tills—Respondents. 

Appeal No. 3-12 of 1915, Decided on 
25th July 1917 from Appellate Decree of 
Sub-ludge, Ilooghly, D/-‘2tith October 
1914. 

(a) Cosharers—Exclusive possession of some 
land by joint owner by mutual arrangement 

Possession cannot be disturbed without 
seeking partition. 

Ooe of the joiot owuers cf an estate, whf'by 
mutual arrangemeot with the rtber coshitrers 
has beeu placed in exclusive occupation of some 
of the joint lands as repro^octlu^ his.-^bare, canoot 
be equiiablv disturb d by tho latter, unlc-s they 
seek a partition of all the lauds CMinprissd in the 
estate [P 391 Cl] 

(b) Partition—Suit for—Right to be entitled 
to joirrt possession must be proved. 

It is essential in a suit for f'ariuiou ilut the 
pldiotiff.s should rslablish that they and the dc 
feodauta are not only jdnl owners but are also 
entitled to joint possession, because tho object of 
the suit is to transform the j^int posse-si in into 
possession in severally. IP 394 C 1] 

Na^endra Nath Ghoss—ior Appellaut. 

A. K. Fazlul Bag —for Eeapondenta. 

Judgment. —This is an appeal by de- 
feodaub 3 in a suit for partition of joint 
property. The lauda are comprised in 
three plots and are included in au ayma 
estate within the Ilooghly Collectorate. 
The case for the plaintiffs is that they 
have acquired a nine-tenths share of tho 
lands and defendant 3 has acquired the 
remaining share. The plaintiffs accord¬ 
ingly seek to have these lands partitioned. 
One of the defences is that this is really 
a suit for a partial partition and is conse¬ 
quently not rnaintainabla. Tne Cdurt of 
first in“tanc 0 overruled this contention, 
on a ground which cannot be sustained 
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ari l wliich n-jeil non ijo exitniuel lor our 

I’l • ' r j.'.I; II p- ti .ij.i’i'il, Jia Sub- 


uid!b:'.tc .Iu.it;a iiari viDniU'iMtii tlie decroo 
i-.f til? Co'.ii'fc hut thoreisons ussi^ned 
ij\ lii’i. in support of liis conclusion are 
not intcllifiiblo. lie out t!ie Just 
questioiifor tleterniinatioo inthese terms; 
* \v; ether tl ]0 suit is one for part ial 


paitition and whether it is maintainable. 
13ut his discussion of the point is difficult 
to follow. Defendants has purchased tho 
lands iu suit from defendant 4 and the 
recital in the conveyance shows that 
according to the vendors of the appcdlanb 
ho had a certain share in the entire estate 
and that the lands conveyed were in his 
occupation as representing that share. 
This is not admitted by the plaintiffs. If 
the allegition is true, it may furnish a 
coD]plet 0 answer to the claim for parti¬ 
tion ; Mahojncd Fazlur Rahman v. 
Mahomed Fayzur Rahman {\),Buruga. 
palli Sriramulu v. Nandigam Suhlara- 
vadu (2), SrisChandra v. Mahima C/mn 
dra (3), If dcfondant 4, who was inte- 
•rested in all the lands of the estate, was, 
by mutual arrangement with his co- 
sharera, placed in exclusive occupation 
of the lands DOW in controversy, as repre¬ 
senting his share, that arrangement cannot 
equitably be disturbed by the plaintiffs, 
^unless they seek a partition of all the 
lands comprised in the estate. In the 
present suit, however, they have limited 
their claim to the disputed lands which 

form only a small part of the entire land 
of the estate. 

Consequently, tho plaintiffs must esta- 
'blish that, in respect of the lands in suit, 
jthey and defendant 3 are joint owners 
,and entitled to joint possession. In order 
to determine whether they are entitled 
to joiut possession, it must be found whe¬ 
ther the vendor of defendant 3 was enti- 
tied to exclusive possession or to joint 
possession. This point has not been in¬ 
vestigated by either of the Courts below, 
and till the point has been determined, 
the validity of the claim for partition 
cannot he decided. It is essential in a 
suit for partition that the plaintiffs 
should establish that they and the defen- 
dants are not only joint owners but are 
jalso entitled to joint possession, because 
jbhe object of the suit is to transform 
ithe joint possession into possession in 


1. (1911) 10 I C 354. 

2. (1911) 10 I C 57. 

3. (1916) 33 I C 17. 


severalty Atrabannessa Bibi v. Safa. 
iiilUh Mia (4). The result is that thU 
aiipeal is allowed, the decree of the Sub- 
oroiiiate Judge set aside and ths cass 
remanded to him for re-consideration, 
Costs will abide the result. 

V.B./r .K. Appeal allowed. 

i. (1916^ 43 Cal 501=31 I C 139. 
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Fletcher and Newboold, JJ. 
Nafar Joardar — Defendant—.4ppel. 


lant. 


v. 


Pratima Sitvdan Dassya ethers— 
(Plaintiff) and Pro forma Defendant” 
Respondents. 

Appeal No. 2960 of 1915, Decided on 
25th June 1917, against appellate decree 
of Addl. Sub-Judge, Nadia, D/- 20 bh May 
1915. 

(a) Evidence Acl (1872), S. 13 -Private 
chitlat are not admissible. 

Senible. —Private chittas, however old, Rf® 
admissible in evidence under S. 18 tP 895 Cll 

(b) Civil P. C. (1908). S. 100 -Private 

chittat admitted in evidence in lower Court* 
without objection—Objection to proceeding* 
in lower Court cannot be allowed to prevail 
in second appeal—Practice, second appeal. 

Where private cbittas were admitted in evi* 
dence in the primary Ccurt without objection 
and the Judges of the lower Courts and tb* 
Commissioner acted on them ; 

Held : that an objection to the pr.'cefdiogs in 
Ibo lower Courts, on the ground that they wre 
based CD the terms of the chittas which were in’ 
admissible in evidence, could not be 
prevail in second appeal. [f 395bJJ 

Sarat Chandra Roy Chowdliuri/ 
Dhirendra Kumar Roy —for AppellM^* 

D. N. Bagchi — for Respondents. 

Fletcher, J. —This is \d appeal by 
defendant against a decision of the Aao*- 
tional Subordinate Judge at Nadia affirm¬ 
ing the decision of the Munsif 
Tho suit was brought for a declaratio^J 
that the lands appertained to the ® 
the plaintiff held by her under one Bao® 
Sundari and that the defendant 
tenant under her at a rent payable id 
kind. There was a clear and defioi ® 
finding made by tiie learned Judge of tbe 

lower appellate Court, quite apart fro® 
the question of the chitta and the ex¬ 
change, that the defendant held on barga 
the disputed land under tho plaintiff- 
that finding isnot displaced there ie 
ing to say in the case. The appeal^ bss 
been argued on two points. First o* e 
there was the point that tbe exchange 
had not been proved. I do not know the 
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having reganl to tho finding of fact it was 
necessary to prove tlie exchange. That, 
in any case, was merely a forrail omis¬ 
sion and probably, as Mr. Roy Cliowdhury 
said, it was overlooked by everybody, as 
the learned Judge was trying four cases 
at one time. I suppose, not only a Judge 
but everybody else cannot do more than 
one thing at the same time and when one 
tries four cases at tiie same time he is 
liable to make some such slip. However, 

I do not think the question of exchange, 
having regard to the finding as to the 
relationship of landlord and tenant, is 
material to the case. If that relationship 
is established, as the defendant is, in fact 
in possession of this land in barga the 
rent being partly in kind, it does not 
matter when er the plaintiff got the lind 
by exchange or nob. The other point is 
a much more serious point and this is as 
to the admissibility of what is called a 
private chitta under the provisions of the 
Evidence Act. The chitta was, as the 
learned Judge remarks, a very old one. It 
is objected that these chittas are not ad¬ 
missible in evidence under any circums- 
tances and, therefore, whatever conduct 
the appellant might have been guilty of 
in the lower Courts in arguing the ci?e 
and in conducting the case both before 
the Judges and the Commissioner with 
reference to the chitta, yet as the docu- 
rnenb is adsolutely excluded from evi¬ 
dence under tho provisions of the Evi¬ 
dence Act, the matter having been taken 
into consideration by the learned Judge, 
his decree cannot stand. 

Of course, that is putting the case far 
too high. It may be that as against tlie 
objecting defendant a privite chitta can¬ 
not be given in evidenee without his con¬ 
sent, although the text-book writers sug¬ 
gest that these private obittas can be 
given in evidence under the terms of 
8 . 13, Evidence Act. We all know that 
8 . 13, Evidence Act has secured a very 
wide interpretation, probably in some 
cases too wide. We may take it substan¬ 
tially that most things that one cannot 
get in under any other section of the EvU 
, denco Act can be got in under S. 13. 
Having regard to theanthorities it is very 
difficult to say that the document is not 
ladmissible. 1 am not prepared as at pre- 
^lent advised to dissent from Mr. Hoy 
Chowdhury's argument that these doou- 
meats, although the text-hook writers 
say that they are admissible under 8. 13, 


are not so. I think there aro strong reasons 
for saving so. ficwovor, in this case, the 
docunit-nb wont in without ohjection. The 
Commissioner an 1 tlie two Julgos acted 
on it. It is quite impossible now at thi^ 
stage bo destroy the whole of the pro¬ 
ceedings that have taken place on the 
terms of the chitbi and to say that the 
whole suit must be tried again from its 
inception. I think, having regard to the 
finding about the defendant holding the 
land in dispute on barga, we should sup¬ 
port, although not without some difficulty, 
the judgment appealed from and dismiss 
the appeal with ca’Str. 

Newbould, J. —I agree. 

V.B./U.K. Apveal dimissed. 
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Chattebore and Walmsley, JJ. 

Pavchanen Naj-umdai —Appellant. 

V. 

Binoy Krishna Respondent. 

Appeal No. 519 of 1915, Decided on 
2i8t Decem^'er J91G, from Appellate 
Decree of Dist. Judge, Murshidabad, 
D/- ]4th January 1915 

(a) Hindu Law—Adoption—Widow—Anti- 
adoption agreemsnt amounting to fair and 
reasonable agreement for enjoying of hus¬ 
band’s properly by widow is valid and bind¬ 
ing on adopted son. 

An anti adfpiian agreemcat by the adoptive 
mothpr with the aalural father of the adopted 
son, if it amounts only to a fair and reasonable 

arrangement for the enjsjroeut of her busbaad’.s 
property bv the widow during her IHe-tinte, is 
valid and binding on tho adopted son, especiallv 
where there is authority from the husband in 
that connexion. [p 395 C 1] 

(b) Hindu Law—Adoption—Widow —Natu¬ 
ral father cannot impose personal contract 
on minor adoptee. 

Neiiber.ihe .adoptive mother nor the natural 
father of the adopted sou has, any legal autho¬ 
rity to impose a personal contract upon the 
minor adoptee. Such an agreement between tho 
adoptive mother and the natural father is void 
unless ratified by themin. r.[P 396C 2, P 397 C 1] 

(c) Hindu Law — Adoption — Widow- 
Agreement that certain monthly allowance 
'• lo _h« paid to widow's brother's son during 
his life-time and is not binding on adopted 
•on being in restriction of his rights. 

A Hindu widow before making an adoptiou 
made an agreement with the naturaUatber of 
her prospective adopted son that a certain 
monthly allowance was to be paid to her brother's 
son during his lifetime: 

Held: that the agreement being in restriction 
of the adopted son’s rights, was not binding upon 

[P 396 C 21 

Sarat Chandra Basack and Bankim 
Chandra Mukherjee—ior Appellant. 

Tarakeswar Pal Chowdliury—for Eas- 
pondeote. 
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Chatterjee, J. — A Hinflu widow 
ii'foro iiriiiios iU! arloptioTi made an 
iii^vooiuorit with the u.ifeural fatliev cf her 
prospective 'idof’teil son that she was to 
receive a certain amount for her ma.int- 
enance an! a ceitain amount for the 
tnarriai'e of her lehitions: and Ks. 2 o per 
mensem eacli waa to l>o paid to her 
hrothora son and grandaon during their 
lifetime. The-e amouuts were regularly 
paid so long aa the widow was alive bub 
on her death payment was stopped by 
tlie guardian appointed by the District 
dudgo. The present api^eal arises out 
of a suit by the brother’s grandson of 
the widow for enforcing the contract 
against the adopted son. Both the Courts 
holow have dismissed the suit. Hence 
this appeil. 

Tlio plaintilT's case wmr that the allow, 
ance was Sinctioned by the will of the 
defendant's adoptive father —that he and 
liis uncle were receiving their allowances 
from before the adoption and the giving 
of the allowance was the condition on 
which the adoption was made and would 
not have been made but for it. The 
defendant’s plea was that he was not 
bound by the contract of his father. The 
alleged will of adoptive father has not 
been proved to be genuine and even if it 
were, its terms cannot he read as sane- 
tioniog the allowance to the plaintiff. 
PlaintilT s case, therefore, roust stand 
or fall by the contract of the natural 
father with the adoptive mother. There 
is some divergence of judicial opinion on 
the general question whether antl-adop- 
ation'agreements entered into by the 
natural father of an adopted son and 
operating in restriction cf his legal 
rights as an adopted son are binding on 
him. Their Lordships of the Privy 
Council have expressed a leaning against 
the binding nature of these agreements; 
see Bhaiya Rohidai Singh v. Indar 
Kumoar (l). This was a case, however, 
of an agreement made in violation of the 
terms of the will of the husband by 
which the authority to adopt was given 
and the real question for decision before 
their Lordships was the validity of the 
adoption, the contention being that the 
adoption was invalid by reason of the 
agreement which restricted the rights 
of the adopted son. In the case of Wsa- 

lak^h i Anmal y. SHnr^ micn f2) g Full 

1. (1889) IG Crtl 65G=10 I A 53 IP C) 

2. (1894) 27 Mid 577 (P B). '* 


Dench of the Madras High Court held 
that, an agreement with the adoptive 
mother by which the natural father 
agreed before adoption, that in case of a 
difference she would enjoy half the estate 
of her husband for life, the adopted son 
getting it on her death, was valid and 
binding: the real test in these cases being 
whether the arrangement was fair and 
reasonable. 

In the case of VyasacharyaNardyana. 
charyav. Venkubai Rangacharya Upadya 
(d) a Full Bench of the Bombay High 
Court has held that a gift by the widow 
of a portion of her husband’s estate to 
her daughter and assented to by the 
natural father of a subsequently adopted 
son at the time of the adoption, is nob 
binding on the adopted son. This was a 
case of an alienation by the widow which 
would not hind reversioners if there were 
DO adoption, as she was dealing with 
mere than her life interest. There is no 
case exactly in point in Bengal. The 
case of Bepin Behari Bundopadhya v. 
Brojo Nath Mookhopadhya {i) was that 
of an adoptive father authorising his 
widow to hold possession for her life 
and the natural father giving away his 
son with the koow’Iedge of the restriction. 
The case of Harendra Nath Avasti't- 
Shibo Snndari Debt Chowdhurani ^ 
also of the same nature, as the adoptive 

father made a similar restriotion by his 

will. These cases do uot seem totabej 

the case further than validating fair sod 

reasonable arrangements for the enjoy* 
ment of her husband’s property by Ihs 
widow during her life-time, especially 
when there is authority from the bus* 
band in that connection. Tbe^ broad 
proposition, therefore, that all anti-adop¬ 
tion agreements by the adoptive mother 
with the natural father and operating 
in the restriction of the rights of the 
adopted son are valid cannot he support¬ 
ed, and it is hardly necessary in this 
case to go into further detail in this 
matter. The allowance in dispute was 
paid during the life-lime of the widow 
and the objection is made after her death. 
There is no alienation by her of her hus¬ 
band’s property. She has, with the ooo- 
eent of the natural father, tried to impose 
a personal contract upon the minor. 
Neither she nor the na tural father had 

8. (1913) 37 Bom 251=17 I C 741 (P B). 

4. fl882) S C-4l 357. 

C\ (1909)31 C 878. 
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any legal authority to do ?o. It is true 
that the contract is nob absolutely void 
and could have been rabiliod by the minor 
: but he has nob. In tliis view of the case 
we dismiss thf appeal with costs. 
Walmsley, J.— I agree 
v.r./r.K. Appeal dismisseil. 

A. I. R. 1918 Calcutta 397 
Mookerjee and Beachcroft, .j I. 
Gadadiiar G//os/i—Defendant—Appel¬ 
lant. 

V. 

Midnapur Zemindary Co. Ltd. and 
<inot/ier—Plaintiffs and Defendants—Kes- 
pondents. 

Appeal No. 1993 of 1915, Decided on 
27bh August 1917, from appellate decree 
of Addl. Diet. Judge, Midnapur, D/- 3rd 
May 1915. 

Civil P. C. (1882), S. aiO-A-Lanaiord 
withdrawing deposit made by transferee of 
non'transferable holding cannot dispute 
transferee's title. 

A landlord wbo withdraws the amount deposit* 
ed by the transforee of a noD*tiaosferable hold¬ 
ing to eet ofllde its sale under S. 310 A, cannot be 
permitted to urge that the transferee did not by 
bis purchase acquire a valid title to the holding: 

<) 0. L. J. 601 and 9 I. C. 619 Foil. i.P 398 C 1] 
Biraj Mohan Mazumdar, Mohini 
Mohan Chatterjee and Surendra Chandra 
Das^ior Appellant, 

O. N. Sen Gupta and Prabodh Kumar 
Das —for Respondents. 

Judgment. —This is an appeal by de¬ 
fendant 1 in a suit for recovery of posses¬ 
sion of land on declaration of title. The 
case for the plaintiff’s is that the disputed 
land constituted the non-transferable 
holding of Arun Chandra Biswas and 
Hriday Nath Biswas and that the present 
defendants are in ocoupationon allegation 
of a purchase which has conferred upon 
them no valid title as against the plain- 
tiff’s. The Court of first instance dismis¬ 
sed the suit: on appeal that decision has 
been reversed by the Subordinate Judge. 
The question in controversy between the 
parties is as to the effect of a deposit 
made by defendant 2 under S. 310 A of 
the Code of 1882, whioh was subsequently 
withdrawn by the plainliffs. On 25th 
April 1903 the landlord in execution of a 
decree for arrears of rent against the 
recorded tenant purchased this property. 
On 26th May 1903, defendant 2 made a 
deposit under S. 310 A of the Code of 1882 
with a view to the oanoellation of the 
sale. He alleged that be had purchased 
the property from the admitted tenant on 
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4th Sei)tember 1900, and that his im. 
movahle |)ro|ioi'tv liad liecn sold, h(3 was 
competent 1o n.ako a deposit unler 
S. 310 A. The Court direcled that the 
decree-holders aiiotion-jmrohasers he call¬ 
ed lipon to show cause wliy thodcpcsit 
should net be accepted and the sale set 
aside. \\ hetlier notice of this order was 
or wag not served upon the I'leader for 
tire decree-holders is not clear on the face 
of the record, hut on the folio .\ ing rlay, 
the sale was set aside. Three days later 
on 2'Jth May an applicaiion was 

made on behalf of the decree-huideis lor 
leave to witlnlraw tire amount in deposit. 
The application was granted and Hio 
money was paid out in due course. The 
plaintiff instituted this suit on lOlh 
February 1914 for declaration that the 
defendants had not acquired a good title 
by their [rurchase of 4th September 1900. 
The question thus arises, whetlrer the 
plaintiff’s are competent to succeed upon 
this allegation. The appellant has argued 
that on the principle of the decisions in 
Thomas Barclay v. Syed Ilossein Ali 
Khan (1) and Ahmed Ah v. lioshan Ah 
(2), the plaintiffs cannot possibly succeed. 
We are of opinion that tlris contention is 
well-founded and must prevail, 

Defendant 2 at the time of the applica. 
tion under S. 310 A, asserted his purchase 
and the conveyance of 4th September 
1900 was tiled in Court. The decree- 
holders auction, purchasers were then in 
a position to challenge his title to make 
an application under 3. 310 A. which can 
be utilised only by a persoo whose im¬ 
movable property has been sold. The 
then applicant alleged that his property 
had been sold on 25tli April 1903 at the 
instance of the decree holders; the latter 
might and should have contended that 
the application was groundless, that what 
bad been sold was not the property of 
the applicant, that he had not acquired a 
good title therein by his purchase of a 
non transferable Irolding, and that the 
land was the property of the recorded 
tenant when the sale was held. Such 
objection should have been pressed before 
the sale was actually cancelled, if notice 
of the deposit was duly given to the 
decree-holders. But whether such notice 
was or was not served, it is plain that 
the decree-holders became aware of the 
order for cancellation before 29tb May 

1 . (1907) 6 C L J 60i~ 

3. (1911) 9 10619. 
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1003. If au a))()licafcion for caacellaticn 
of the salo liah not I.een nude under 
S. 310 A, it wculd havn been incumbent 
on the Court to cont’nn tho ?ale in due 
ccuraO and to giant a-^ale certificate to 
tho decreo holders auction-purchasers. 
When the decree-holders found that a 
sum of money had been deposited under 
S. 310 A. by one who asserted a titie by 
liurcbaso they should have nude enquiries 
and then at any rate they would have 
di-ccve.ved the conveyance of 4th Septem- 
her 1900 The decree-holders did not 
adopt this obvious course, but with¬ 
drew the amount deposited in Court. In 
tliesc circumstances, they cannot now be 
'l evmitted to urge tliat the sale to the 
•defendiut was inoperative. 

As a last resort, the respenienfs have 
argued that it would have been futile for 
the decree-holders to oppose the applica. 
tion under S. 310 A, because* on the 
authorities as they then stood, the Court 
would have held that the purchaser of a 
non.transferable bolding was competent 
to make a deposit under S. 310 A. No 
authority however has been brought to 
our notice which would have supported 
such a contention at the time. If the 
decree- holders auction, purchasers had 
taken exception to the deposit, the sole 
point for consideraticn would have been 
whether or nob the person who had made 
the deposit was a person whose immov¬ 
able property had been sold. This ques¬ 
tion would have required decision bet¬ 
ween the applicant on the one hand and 
the landlords-decree-holders on the other 
hand, if upon investigation the Court 
had held that the applicanti was a person 
whose immovable property had been 
sold, the matter would have been set at 
rest as between the parties. If on tho 
other hand, it was decided that the ap. 
plicant was not a person of that descrip¬ 
tion the matter would equally have ended 
at that stage, the applicants would not 
have parted with their money and the 
sale to the decree holders would have 
been conhrmed. It would be manifestly 
unjust to allow the deciee-hoiders now to 
take up a position directly contradictory 
to what must be assumed to have been 
their view when they withdrew the 
deposited amount on 29th May 1903. 
The result is that this appeal is allowed, 
the decree of the District Judge set aside 
and that of the Court of first instance 
restored. This order will carry costs 


both here and in the Court of Appeal 

below. 

v.b,/r.k. Appeal allowed. 
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Sanderson, C. J. and Mookerjee, J. 
Amjad Ali Eazi and oifters—Plaintiffs 
—Appellants. 


V. 

Ismail and oilicrs—Defendants—Res¬ 


pondents. 

Letters Patent Appeal No. 103 of 1913, 
Decided on 11th May 1916, against deoi- 
sion of Beaoheroft, J., in A. D. No. 2500 
of 1911, D/- 31st July 1913. 

Decree— Setting aside—Fraud—Circuo- 
stances equally consistent with allegation of 
plaintiff as with denial of defendant—Plain¬ 
tiff must fail. » 

Where a plaintiff seeks to set aside a decrea is 
having been obtained by fraud, and fraud is doV 
proved, the plaintiff fails, and if in the absence 
of direct proof tho circumstances which are esta¬ 
blished are equally consisteut with the allegation 
of the plaiubifias with the denial ofthedefen- 
dant, the plaintiff fails foe the very simple reason 
that be is bouud to establish the affirmative of 
the proposition; ei qtti ajjirmai non ei Mgit 
incumbit i)robatio. (P 999 01) 

Birendra Chandra Das—for Appel¬ 
lants. 

Ram Charan Mitra and Biraj Mohan 
Uojumdar —for Respondents. 

Sanderson, C. J. —I do not think we 
can interfere in this case. It appears 
that the suit was brought for recovery of 
possS^siou and for declaration that the 
decree in a certain rent suit was frao^e- 
lent. The Court of first instance found 


that this decree was obtained fraudulent¬ 
ly. The learned District Judgein 
appellate Court gave judgment in 
he impliedly decided that the decree in 
the rent suit was obtained by fraud, 
appeal to this Court Beachcrofb, J-.eoted 
upon that supposition. When thematto^ 
came in appeal under the Letters 
to the Bench consisting of the late Chie 
Justice and N. R. Chatterjee, J.. 
decided that the learned Judgeof the fire 
appellate Court ought to have come to a dis¬ 
tinct finding on this all-important qo®J' 
tion whether the decree in the rent sui 
had been obtained by fraud. Therefore 
the matter w’aa sent down to the Distrio 
Judge for a finding upon the point- ® 
has been already pointed oat 
ed brother Mookerjee, J-, the 
came before another District Judge, w 
investigated the matter and 
conclusion that the plaintiff had 
prove that the rent-deoree was * 
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lent or collusive. Now, an objection has 
been taken to that hnding, and the learn¬ 
ed vakil has drawn our attention to the 
ground upon which he asks us to reverse 
that decision. As I understand the learn¬ 
ed Judge's finding, it is that the facts 
which have been proved before him are 
suspicious; that they are consistent with 
fraud; and on the other hand they are 
also consistent with there being no fraud: 
and, that being so, be has come to the 
conclusion that the plaintiff has failed to 
prove what he set out to prove. In my 
opinion the principle which should be 
applied in such a case as this is laid down 
by Lord Halsbury in Wakelin v. London 
and South Western Railway Co. (l), 
where he says: * That is the fact to be 
proved”—in the present case the fact to 
be proved by the plaintiff is that the 

rent decree was fraudulent and collusive. 

I "If that fact is cot proved tbe plaintiff fails, 
and if in the absence of direct proof Ibe circum¬ 
stances which are established arc equally consis¬ 
tent with the aUegation of tbe plaintiS as with 
the denial of tbe defendants, tbe plaintiff fails 
|for tbe very simple reason that the plaintifl is 
bound to establish tbe afdrmative of tbe proposi¬ 
tion; Ei qui afjirmat non ei qui negat incumbit 
probatio." 

I think the finding of the learned Dis¬ 
trict Judge is one with which we cannot 
interfere; and, as it is admitted that if 
that finding stands the appeal must be 
dismissed, the consequence is that, in 

my judgment, this appeal should be'dis- 
missed with costa. 

Mookerjee, J —lagree. 

_v.B./r K._ Appeal dismissed. 

1. (1886) 12 A C 415=66 L J Q 13 229. 
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Fletcher and Nevvbould, JJ, 

Eajendra Plaintiff—Peti¬ 

tioner. 

Abdul Hakim Defendant—Op¬ 

posite Party. 

Rule Niai No. 119 of 1917, Decided on 
20th April 1917. 

(•) Arbitrallon-Pleader can be erbitre- 
(or. 

A gsntleman engaged In tbe legal profession 
aoes not ^ccme incompetent to act as arbitrator 
merely because on some occasions be was 
engaged by one of tbe parties as bis pleader. 

[P 899 G 2] 

(b) Civil P. C. (1908), Sch. 2, para I4-Re- 
ntttancey award. 

When a sum la awarded to a patty by the 
Arbitrator Id a 8uit referred to bis arbitration» 
the Ooort, before wbfoh ao applicalioo ie made 
to file tbe award and to pass a decree on it, 


cannot difallow the ?um» but if it comes to tbo 
conclusiou ibat the party U uotleciilly entitled 
to the sum, it ought to remit tbo case to tho 
arbitrator. -lOO C 1] 

(c) Civil P.C. (1908), Sch. 2, pora. 15 —Re¬ 
fusal of arbitrator to summon witness if in 
exercise of prudent discretion does not 
vitiate award. 

The refusal of the arbitr-ator to summon wit¬ 
ness cited by a party does not vitiate tbe award, 
where there is nothiTi(> to .show that the arbitra¬ 
tor was not acting within his powers and where 
in the exercise of a prudent and wise discretion 
bo dcclinedlo summon the witnesses. fP .]no Cl] 

(d) Contract Act (18721, S. 23 —Scope. 
Money lent for the purpose of a-:>i.stin'’ Ih-j 

borrower to visit brotliels and bung iii prosti¬ 
tutes cannot be rocovt-red iu .a Court '<[ l.iw. 

tP «Cl C 1] 

Rumgali Sirkar —for Pctitioiic-r. 

Sarat Chunde) Khan auil lliri’whu 
XfUh Gnntjuly —for Opposita i’aity. 

Fletcher, J.—This is a Rule ohtaii.eil 
hv the plaintiff calling on the opposite 
party, the defeo'^ant, to show cause why 
the order complained of should uofc he 
set aside. The plaintiff sued on a hand 
note. By agreement between the parties 
the case was referred to arbitration, the 
arbitrator being a pleader practising in 
the Court and, according to the state¬ 
ment of tbe petitioner in his petition, they 
engaged pleader of the defendant. There 
is no objection to tbe arbitrator having 
been engaged either on that occasion or 
on some other occasion as the pleader of 
the defendant. There ought not to be 
any objection that a gentleman engaged in 
the legal profession is not entitled to be 
appointed arbitrator because ou some 
occasions he was engaged by one of the 
parties as his pleader. 

It is a common case that members of 
the legal profession are appointed arbi¬ 
trators in suits even in cases where they 
are engaged for one of the parties. I have 
seen many cases where the counsel 
engaged on one side has been appointed 
arbitrator to decide the case. There is 
DO reason to think that merely on that 
ground tbe gentleman appointed as arbi¬ 
trator will not honestly and fairly de¬ 
termine tbe suit. In this case, the arbi 
trator made this finding: He disbelieved 
the case of benami set up by the defen¬ 
dant. He found as a fact that the defen- 
dant did not borrow the money for the 
purpose stated by the plaintiff but that 
the money was paid by the plaintiff for 
the purpose of assisting the defendant, 
who was called in the award his boon 
companion, to visit brothels and bring in 
prostitutes. That is an immoral purpose 
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r>r.i ti)'' ’A'iii not, enforce the payment 
;;r im . ,:c'’! ‘-It cu rj'Stanccs. Tliab lioin'* 
...^ Uii'io f'.iil i tV't he anythiijR to suy 
.i.'i5n.-r the iiA-u.l of the .irhitrator. Ihit 
tlie u'hiti itor >t'ile(i Ihal the <lefenla:)t 
noiii.tt-: ! that iliero was a sum of Rs. 5;o 
■ liii! to tlio I'laititilf and that, therefore 
til -re jiho’il 1 h') a decree in favour of the 
tor tiiat sutn. An application 
wa:« th-ni luale before tlio learned Jud^e 
to illolire award andtopass adeerce on it 
and an ohjeotion was ma le on tire part of 
llto plainti'l. The learned Judije set 
aside sO mneh of the award as found that 
the sum of Ks. iid was due to the plain, 
til'f an 1 dismissed the suit in full. That 
clearly the Judge was not entitled to 
do. 

hie ought to have reinittej the case to 
tlie arbitrator, if he came to tlie conclu¬ 
sion that tlie plaintifT was not entitled 
to this sum- So far as the award stands, 
the plaiutitT is entitled to a judgment for 
Rs 20. The defendant at the hearing of 
thiaRuledid not object to a decree being 
passed in favour of the plaintifi' for this 
sum and the decree of the Court below 
being varied by awarding Rs. 25 to the 
plaintitJ' instead of dismissing the suit in 
full. The other matters are these:— 
first of all, the arbibrafor Hxed as a rea 
sonable hour 8 o’clock in the evening for 
the sitting of his Court on one occasion. 
It is said that tlie plaintiff sufferel such 
injury by this improper conduct of the 
arbitrator that he was unable to attend 
the arbitration Court. It is said that 
8 o'clock in the evening is an unsuitable 
time. Rut the time should he selected 
by the arbitrator, of course, after taking 
into consideration the. convenience both 
of himself and of the parties and it must 
be left to his discretion. Then there was 
an objection that the plaintiff wanted to 
summon three witnesses but thattbearbi- 
brator declined to summon them. There 
is nothing bo show that the arbitrator 
was nob acting within his powers and if, 
in the exercise of a prudent and wise 
discretion, he declined to Summon tliem, 
there is nothing to say against it. The 
conclusion I come to is that tlie learned 
Judge of the Court below ought to have 
passed a decree in terms of the award 
made by the arbitrator in this case, that 
is for Rs. 25 only. That being so, I think 
we must set aside the order passed by 
the learned Judge and, in lieu of the 
order of dismissal, pass a decree in favour 
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of the plaintiff for the sum of Eg. 25. 
The arbitrator having dealt with the 
costs in the suit in his award by direct- 
ing the parties to piy the costs in pro- 
p.irtion, I think we should also make a 
similar order witli reference to the costs 
in tlie suit. There will be no order as to 
the costs of this Rule. 

Newbould, J.—I agree. 
v.B.'R.K. Order set aside, 
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Teunon and Newbould. JJ. 

Bijoy Kumar Addija and others-'Petu 
tioners. 

v. 

Rama Nath Barman —Opposite Parky. 


Civil Rule No. 4 ‘of 1917, decided on 
27th November 1917, against order of 
Sub-.Tudge, First Court, 24 Pargannahs. 


^ Civil P. C. (5 of 1908), S. 73-S#Ie-pro- 
ceedi remaining in hand* of purcbaiing de¬ 
cree-holder are held by Court—Refund under 
S 73 can be enforced by proceu in execu¬ 
tion. 

A aad D obtained two money dectees against 
certain judgment-debtors of whom eome were 
common to the two decrees. On 19th September 
lOlG in execution of .-I’s decree certain properties 
of the common judgment-debtors were sold and 
purchased by A. On an application made on 
13tb September A had been allowed to bid at the 
sale and was ord''red to pay into Court one-nintb 
of the amount of bis bid in cash the remioder 
being set off against the amount of bis decree. 
Meanwhile on 14th August D had applied for tbe 
execution of his decree, and on 21st iSeptember 
before A's bid was in fact accepted by the Conr 
applied for rateable distribution of the sale*?™* 
cseds: 

Held-. (1) that the application was a 
plication under S. 73 and that B was entiti* 
rateable distribution of the proceeds of the w e. 
inasmuch as although the money remains» 
the bands of tbe purchasing decree-holder 
was open to the Court to direct him to pay 
sum into Court and it was therefore In the 
and at the disposal of the Court and wm M 
by it within tbe meaning of S. 73. [PdOJ 

(2) that a refund of this sort might 
by process in execution: 11 Mad 356 ii 

iO.Foll. [P402C1J 

Mohendra Nath Roy and 
Nath Roy Chowdliury—ior Pefcition®^®; 
Surendra Chandra Sen—tor Opposi 


Party. 

Judgment.—In this case it appe*^® 
that the petitioners on the one side snd 
the opposite party on the other held two 
money decrees against certain judguaso^' 
debtors of whom four are common to toe 
two decrees. Both parties applied eso 
for the execution of their own decree lo 
the Court of tbe Subordinate Judge o 
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the 24 Pergaonahs. On the applica¬ 
tion of the opposite party in execution 
of bU decree oertain properties wore put 
up to sale and were in fact sold by the 
officer of tho Court on 19th September 
1916. In ao application presented on 
16th September the opposite party ap¬ 
plied that he should be permitted to bid 
at the sale to he held on the 19th and 
also applied that tho amount of his bid, 
if accepted, should be set off. against tbo 
money due under his decree. There is no 
-express order on this application intimat¬ 
ing that he would be permitted thus to 
setoff the purchase-money against the 
amount due under the decree; but there 
is an order to the effect that to the ex¬ 
tent of l/9th for certain reasons the 
amount bid wonld have to be paid in cash 
intoOourb. Fromthisit may legitimately 
be inferred that the understanding was 
that should the decree-holder be the suc¬ 
cessful purchaser he would be partnitted 
as to the remaining 8/9th8 to set off his 
bid against the amount due. Meanwhile 
on 14th August the petitioners had an- 
plied for execution of their decree and on 
2l8t September before the proceedings 
conducted by the Nazir of the Court had 
been in fact reported to the Court for the 
acceptance of the decree-holder’s bid, the 
petitioners applied that the sum realized 
at the sale should be rateably distribute! 
between them and the opposite party. 
This application was refused by the Sub¬ 
ordinate Judge on the ground that ho had 
alreardy given permission to the opposite 

party to set off the amount of tho pur- 
ohase.money against the sura due under 
his decree, and it is against that order 
that the present Rule is directed. 

Now from the language of S. 73, Civil 
r. 0. and also from the decision of this 
Court in the Pull Bench case reported as 
Qoneth Dasy. Shiva Lakshman {!), the 
authority of which in our opinion has 

impaired by tho insertion 
ol the word passed” in S. 73 of the new 

tut shares due from 

0 four judgment-debtorsoommon to the 
wo decrees are concerned, that applica¬ 
tion was a proper application. In argu¬ 
ment before us it is contended on behalf 
of the opposite parties, that the assets, 
that is to say, the amount bid at the sale 
by the opposite party deoree-holder was 
never held by the Court, inasmuch as 
that m oney remained throuahoub in the 
1. (1908) 80 Oal 663. -- 
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hands of the purchasing decree holder. 
This is an argumonb vvhieli we are unable 
to accept. It ia quito clear that it was 
open to tho Court to ilirccb the purchas¬ 
ing docroc-bol-.lor to pay that sum into 
Court and it was thereforo in the power 
and un-ler the disposal of the Court, .and, 
in our opinion, it was therefore heid by 
tlia Court within the meaning of P. 7.3 
Civil P. C. We ci:i also see no reason 
way on ‘21st September tlie Sufiordinate 
.Tudgo should not liave made an order 
directing rateable distribution to wdiich 
the petitioners wero clearly entitled. It 
is quite true that the purchasing decree- 
holder might have said: 

"I m.ado my bid on certain conditions aini if 
those coDdiuoQi are altered uoiv to my prejudice 
I may withdraw my bid,” 

If be had taken up that attitude, it is 
/airly clear tiiat the Subordinate -fudge 
would have been hound to give way to it, 
but as a matter of fact iieibhor then nor 
now h-'.3 the poroiiasing decree holder de¬ 
sired that heshould be pei mitteil to with¬ 
draw his bid or that ttiesaiein his favour 
should he sot aside. Though ho bad re- 
ceived permission to bid on the under- 
standing that the amount would ho set 
off against tlie money due under his de¬ 
cree, there had been no formal order up 
to that time directing that thesumshould 
be thus set ofl‘, and the money was as 
much at the disposal of the Court on tl.e 
2l8t as it was on lO^h September. It 
has further been urged that we should 
leave the petitioners to their reme:ly 
under S 7.3 (2) Civil F. C. It may be 
that as provided by that subsection they 
have a remedy by suit, but as has been 
held in the case reported for instance in 
Madden v. Chappani (2) and recently in 
Qopal Chandra Bose v. Uari Mohan 
Butt (3), a refund of this sort, and this 
is essentially a refund, may lie enforced 
by process in execution. Having regard 
to the time at which the petitioners de¬ 
cree-holders mad(: their bpplicaiion, v.e 
think that they are entitle ! to the re¬ 
medy that they asked for in tliese pro¬ 
ceedings. It has lastly been urged that 
the judgment debtors were necessary par- 
ties to these proceolings, but whether 
they should have been made parties or 
not, as there was no oonteution advanced 
on their behalf in the Court below to the 
effect that the petitioners' decree was not 


2 ( 1888 ) 11 Mad S6G. 
8. (1916)30 1 0 49, 
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a Villi;]‘•ill tlecree, \ve think that 

(hi?; ( I'jf < lic i! (ai;or; now in tlie rule that 
V. as J )• cu' tl. ir, ten n.f nths njo has 
i rt-D tiiki-n at t( o hue a stii;.e For these 
rt-a-cnp we n alee tl)is rule :ih>oiute. ^^ 0 
set iiuilo t iio ouler inailo hy the Sul'oidi- 
i.tile .luilj'f; on 2ht Seiiternher 191(1 and 
rfiiiiinit ihe j roceediu^’s to liiiii in order 
that lie may HS-certuin to wliat fuin the 
]atitioners deotee holders are entitled 
under the provisions of B. 73. Civil V. C. 
in Hspect cf the shares due fionilhe four 
juclpnient dehters w ho are cc nimon to the 
two decrees. V\hen he has ascertained 
the an ourit thus due he will diiect the 
opposite party to pay that sum into Court, 
and if they fail to do so he will realise 
the SHIT e from him by summary process. 
The (• urn thus f.scei (aired w ill carry inter- 
est at tlie late of six per cent f cr annum 
from 2Ut ?ei tember 191(), the date on 
wliicli the darce holder opjosite party 
resisted ihe just claim cf the letltioners 
until the dine cf realization. The peti- 
tioneis are entitled to their costs of this 
Buie, which we assess at four gold 
mobuis. 

v.B./li.K. Hule made absolute. 
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Fletcher and Smithkr, JJ. 

Aldul Gaffur Mnlla and Plain- 

tiQs—Ai'pellatts. 

V. 

Golam Hahaman Naskar and others — 
Defendants—Respondents. 

Appeal No 1673 of 19H, Decided on 
12th March 1917, from appellate decree 
of Addl. Dist. Judge, 24.rergaDnah9, 
D/. 2lpt Apiil 1914. 

(a) Bereel Tenancy Act (1885), S«. 161 
and lfe7—Interest of mortgagee in portion of 
non'trBr>iferable occupancy holding can take 
ellcct agaif st tenant but is not binding ugon 
landlord nor i» it encumbrance within b. 161. 

Tilt uitnesi tf an usufructuary niartgagee or a 
mcrtgagie by way cf conditional sale in a portion 
ol a Dou'traDsferabla occupaocy bolding is not 
binoing against the landlctd oi tbe bdding cc 
Ibe person purchasing itinexecutiou cf a rent- 
deciteandis net an encumbtatce .nitbin the 
meaning of S, Ibl which baa to be annulled un¬ 
der S. 1(37. [p 403 c 2) 

Such interest takes effect against the tenant 
who gtanUd tbe mortgage on tbe greund of 
estoppel, but as against tbe landlord or any' 
ether pi rson not a party or privy to that esici pel 
it canoft have any efle'et. [P 403 C 2] 

(b) Civi| P.C. (1908). 0.8 R. 5-Fleadirg» 

in mofuitil are not given strict conatruction. 

Writien stattments in tbe mofussil are net 
given the strict construction that is placed upon 
pleadings in England or in the Original Side cf 
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tbe High Ccurt, notwithstanding what is laid 
doe n in 0. S, R. 5. [p402 C 2, P 403 C 1] 

Provasli Chnvder MUter and Tarakes- 
u'ar Pal Chounh7iry—;oT ApiellartP. 

Mahchdra Noth Hoy acd Sasi Sekhar 
Bof^e —for Respor.dents. 

Fletcher, J.—This is an aprea] hy the 
plaintifis from a decision tf the learued 
Adriiticual District Jud^teof the24.I'fr. 
pat.nahs, datrd 91st' A| ri! 1914, rtveisiog 
the decision of the Muosif ol the first 
Court at Raruipcie. The suit was hicught 
by the plaintifis to recover possession of 
4 l'i<;bap 9 cottas of land, jiart G a hold- 
irg of 21 bighas 21 cottas. Tbe first 
Couit deerted tie plainnlU' suit. On 
appeal to the learned Additioral District 
Judge, the decisicD of the fiist Cemthas 
been reversed and tbe plaintifis have ap- 
pealed to this Court. Ihe plsinliffa 
clainird lille under an usufruciuoiy nrert- 
gage or one by wav of cor diiicnal sale in 
reflect cf a {orticn cf this loldiig of 
21 bighas odd, ai d they alleged that they 
hadleen dispessessed by the piircipal 
defendant w ho had jmichased the holding 
in executicn of a lent-deciee und that no 
notice to annul the pUinfifis' entuiD* 
brance had been tiven utder tie provi¬ 
sions cf S. 167, Be D. Ten. Act. The first 
Court held that the persen ihtcuph whom 
the plaintifis claimed title, nanelv.the 
original holder who granted tl'C usufrtic- 
tuary mortgage to the plaintifis, "'>8 * 
raiyat holdirg at a fixed raieof renteL 
if be was not so, then the interest of the 
plaintifis was an encumbrance witbt® 
the meaning cf the Bemal Tenancy Act 
and mustleannulhd. The secend Ccuit 
held that the evidence did not estahih" 
that the tenanev w^s a pcrnianeit cd®, 
that the iriteresi w i s that of an 
raivat at d that, ihnel(ie,ihe plaint-Bs 
bad no inteitst as apait st the lai ( 
the person clain.irg under a rent-decree 
and the interest, although it might have 
been good as against thooiipiial tmant, 
was not an encUDil ri Ece w ithin ikeiiceD' 
ing of S. 161, Ben. Ten. Act. 

The first point, 1 mist .(onfers. is 
very clear. The plaintifis in their pleed- 
ings set up the case that their o ottgapoj 
bad a n okarari jana which I uederatan 
means land held at a itinarcnt 
fixed rent, and the written stateirent oid 
not in direct tern s f laveise that. But t e 
pleading in these writitn staunents 
mofussil, ahheugh, so far as 1 hay® 
fthem, they never admit anything 
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never fail to charge the other side with 
every sort of improper conduct tlmt la 
possible to charge thorn witli, certainly 
never have been given tliestrict coiistuic. 
tion that is placed upon the pleadings in 
England or in the original side of this 
Court. 0. 8, R. 5, Civil P. C., no doubt 
states that every statement of fact in the 
plaint, if not derived specifically or by 
necessary implication, must he taken to 
be admitted except as against a (lerson 
under disability; but this is su>>ject to 
the proviso corresponding to the proviso 
in S. 58, Evidence Act, that the Court 
may require proof of any fact taken to he 
admitted under the provisions of 0. 8, 
R. 5, Civil P. C. In this case the point 
not having been taken before, the Court 
must have required the interest of the 
plaintiffs to be proved, notv^itbstanding 
the failure of the defendant to sped 
fically deny the statement t’ at the plain¬ 
tiffs’ mortgagor held the property on a 
rookarari jama as mentioned in para 1 of 
the plaint. If that is so, then I think 
that the finding of the learned Judge of 
the lower appellaie Court, that the in¬ 
terest that the plaintiffs’ mortgagor had 
was that of an occupancy raiyat with no 
power of transfer, is a finding of fact 
dei endir g on a consideration oftheevi- 
dence with which we cannot interfere in 
the present ai)p;-al, unless we hold that 
the Judge has misapplied his mind to the 
presumption that arises under S. 50, Ben. 
Ten. Act. I think that this point was 
clearly open to the Judge. The course 
that the case took in the Primary Court 
seems to me to l e asuffici-ntly gocd guide 
on this point. Both parties argued be¬ 
fore the learned Munsif as to the status 
of the mor'gagor of the plaintiffs nnd ihe 
learned Munsif found in favour of tlie 
plaintifls’ contention. The Heci^ioD Ijhs 
been reversed bv the learned Judge of the 
lower appellate Court. 

Then the next point that has been 
urged against the finding of the learned 
District Judge is that he misapplied his 
mind to the evidence havii g regard to 
the convtruotion to le placed under S. 50, 
Ben. Ten. Act. The wording of the ju<»g- 
nient is not very clear, hut the Juige ch- 
vicusiy considered the facte in this way. 
He says: 

"It li fl(>ar to my mind on the dociimrnUrv 
evfrlti ce that in l:4S tb a progeny whr de cribed 
SB ticca lend. Ko dcnbt 194B is a good long 
time back but it ie later than tbe date of the 


rcimnncot Settlt^mcnb and it ie quite cP-ar that 
tluro was iu» iKTiimiioiit itiii-tu-ii, thiMi jti itio 
1 it.d Ilf llie piOiliTi SMif iII- ti!«' Ilf 1 1ll? I I liniiiT's 

iiiait.!i(;ur. 1 htii'i.ld i|jiiiiiii(> I liiik iliiit ilta 

pro iiiinti..n 111 III liiij'liiM iiiiijcr';, .‘iii, i^M|. 'IVii. 

b'. an Uii f..iii) p-.yiir n' . I n lU fjr periud 
(t iijuic III 111 '.(J > tai Is 11 but) I'll." 

It II metliod which a -In Igo wlio i^ 
final Judge of fact i-i oiilifilol io I'.ill.uv, 
when he co siiii-is i.u-i mid^iico 'ilurig 
w il h tlid I rosumfitiun w li -h c i i li-‘ i ohut- 
ted illisiu^ Uii'ier nu piovisjotis ,;f Uie 
Act. I think tli to aro nu groii'i Is f tr U 9 
to inteilere w i \\ the pi ig'iient, of the 
U'.'iruedon tins p >i ii.. l''ie Jioxt 
point in dis,‘Uio is Mint "i’h-i is.ijnini:; 
that the iuterost of the pl iinliris'iiu^rr- 
g'jgor w I s that ol an occnpanc. i -iiyatof 
a u. n-fr:tnsli-iahlt‘hoi whither the 
interest of ttie plaiuiilla was au encum¬ 
brance within the lueanii'g of S. Ki I, 
Ben. Trtn, .Act. Tho interest that tiio 
plaintiffs had was not h ndingas igainst 
thelaidlord It ir quite tiiie that, so 
long as the oiiginal ttnait rmained a^ 
poriion ol the h I hog, tlin Inn llurd's 
riylu to IP.HU ter eouM n t bo eniorco I on 
the ground fiat there ha'I boen no aban- 
doniieiit. B'lt the intfrest being non- 
traoslerahle, it is quite c'eir tint the 
purporie l transfer lo i.be pl iinti'is cuiitd 
not affect tlie lan'ilord ari 1 wlmn the 
lari'llord came 10 enforce thw ri^br. tiu' 
the law «avB him. na nt'ly, o' h-iugiiu the 
holding itself to sile for arrears of rent 
the m erest cieaied in favour of the 
plaintiffs coul I not ho an encumbrance 
within the meaning of S. 161. Bau. Ten 
Act. ft wiis Df)t an iutere-t or righi 
crea'edbyihe letntiton his lenuro o' 
holding or in lii.ituinn ol his own in 
tercst I herein, but, the ititorcbr, of th' 
plaintiff.-as ag linsf. ili-irowu inortgagoi 
was an interesn tb't took affect purely 
on the g'ound of est >ppai. Asiigiinsti- 
fiersoM who was nut eiMiyr a inirty o- 
privy to that estoppal, clearl?, the e^top- 
pel cannot have any nffeeb. lu th it vieA 
J fhir-k that the interest that th-i pUin- 
tifls had was not an eicu.mhnnoa un¬ 
der S. 161, B^q Ten. Act. In the result 
the present spp-'al fails and must be dis- 
mi-icdl with cosls. 

Smither, J.— 1 agree. 

v.ii./R.ic. * Appeal dismissed. 
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a>d Be\ ciU’i:oFT. -IT. 
Cinsh Choiuha Hit anrl onolhcr — 

riiiiiitit’s- Ar-rcii?nt 5 . 

V. 

]:eh,ni Klun: ar-.l othcrs~De- 
{erilaiit?—l\Ori onuert>. 

ApicM Xo. l-*-l cf Decided on 

(Uli Aucll^t i-'lC-, from api-ellatfi decree of 
.TikH;c., Bankuia. B-/ lOtl) Alay 


(a) PracHcp^Plcadings-Parties cannot be 
olioweJ to take inconsistent position. 

It is an elcmcntarv rule ba«fc(l ou the most ob¬ 
vious grouras of justice, erpiit.y and good ccn- 
sciencc that pennies litigants cauoot ba allowed 
10 tale up inccnsistotit po.'itions iu Cnurt to the 
dctiin.ent of tbeir orr^nents. 1.1MC5 C 1] 

(b) Landlord and Tena. I-Tenoncy-buit 
lor recovery of yossesfcion aeainst A— Suit 
dirmissedon nlle&B‘ipnof A' that lease grant¬ 
ed Ly riainliif to S was in force at date of 
suit- Subsequent suit for recovery of posses¬ 
sion againtt A ar.dS- A alleging that lease 
in favour of i; had terminated before pre¬ 
vious suit end plaintiff should have also 
claimed possession against S Plaintiff can 
succeed on proving that no sub-tenancy 
CKislcd at institution of second suit and K 
could not be allovyed to take inconsistent 

picas. 

lu lOCG plrtiDlifi ?ued K. fer recovery of posses¬ 
sion of land ou dfdaralion of title. K. objected 
to recovery of possession 

on the ground that a lease granted by the plain¬ 
tiff to S- was in tsisicncc -.'l the date of the suit, 
A'.'s cbjccticu was given effect to and though 
plaiuliffs title vvas ntclsied, his claim for veco- 
ver\ of I'csscssicn w;\« uisallowed ou the ground 
that ihj lease in f.vvair of S. was in force at tho 
dale of suit. Subi-cqucntly. in 1013 plaintiff 
bn light the present suit for recovery of po-scssiou 
against A. and S The suit was opposed by if. 
ou tbc ground that it was not maintaiuable iu- 
a.''mucb us thevliii.tlfi could and should have 
made the same prayer for possession against S. 
in th.' previous suit since the lease in favour of 
S. l;ad temJnated before the institution of the 
previous suit: 

Held: that the plaintiQ was entitled to succeed 
on prcrl that no suh-tcnancy created by him 
existed at the date of the institution of the pre¬ 
sent suit. ^05 C 1] 

That it would be manifestly unjust, if the 
defendants were allowed to defeat tbs present 
claim CD proof that, contrary to their previous 
alli gatiou, a decree for recovery cl possession 
might Mid shculd have been made in favour of 
tho plniDtiff in the previous suit. [P 405 C Ij 

Karunanioy Pose—for Appellants. 

Dwarka Nath Chackerbuttu and Bijoy 
Kumar Bhattacharjee—ior Respondents. 

Judgment.—This is an appeal by the 
plaintiffs in a suit for recovery of posses¬ 
sion of land on declaration of title. The 
disputed land is claimed by the plaintiffs 
as situated within their village Bhuluk 
Khulla and by the Khan defendants as 


comprised within their village Sriramani. 
pur. The Courts below have found that 
the title of the plaintiffs has been esta. 
hlisl'.ed, and tiiej, only question in con- 
troversy is whether the plaintiffs are 
entitled to a decree for recovery of posses¬ 
sion. There are two sets of defendants, 
the Khans and the Sheikha. There was a 
previous suit between the plaintiffs and 
the Khans, which was instituted on 13th 
September 1900 and terminated on 29t!i 
Apiil 1912. The plaintiffs in that suit 
claimed possession of the land now in 
dispute. The suit was dismissed by the 
Court of first instance, but, on appeal, 
was decreed by the Subordinate Judge. 
On second appeal to this Court, Coxe, J., 
remanded the case to the Subordinate 
Judge for trial of 2 issues. The defendants 
at tlie time urged before Coxe, J., that 
oven if the title of the plaintiffs was esta¬ 
blished and was found not to have been 
extinguished by limitation, they were not 
entitled to actual possession, inasmuch as 
a lease granted by them to the Sheikhs 
was still in force. Coxe, J., gave effect 
to this contention and ruled upon the 
authority of thedecision in Gulzar -Sfngfc 
V. Ealyan Chand (1) that the plaintiffs 
could obtain not actual possession, but 
only declaration of their title, ^'hen 
the case went back to the Subordinate 
Judge, the plaintiffs offered to give evi¬ 
dence to show that the Sheikhs had re¬ 
linquished their tenancy and that they 
themselves were consequently entitled 
to recover actual possession on estsblisb* 
ment of their title. 

The Subordinate Judge held that the 
judgment of the High Court on the point 
was conclusive and that it was not com¬ 
petent to him to hold that the lof®® 
favour of the Sheikhs had terminate 
before the institution of the suit. 9 d 
the merits he found that the dispute 
land was within the village wherwfthe 
plaintiff's were the admitted proprietors. 
As regards possession, he found tbet th® 
plaintiffs were in occupation up to 189 . 
that in 1892 they let out the land to one 
Harbansa and that the tenant had poe- 
session till he was dispossessed ^ ^ 
Khans in 1898. Subsequently, iu ' 
the plaintiffs purchased the holding o 
Harbansa at a sale in execution of * 
decree for arrears of rent. The Sd 
ordinate Judge finally held that • 
plaintiffs became entitled t o reoog ^ 

~1. (1893) 16 All 399. ’ 
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possession only when they purchased the 
holding in 1901. But as the lease gran¬ 
ted to the Sheikhs in 1892 had not yet 
terminated, the plaintifl's were not en- 
titled to recover actual possession. The 
result was that on 29th April 1912 a 
declaratory decree \\a9 mado in favour 
of the plaintiffs. On 5th April 1913 the 
plaintiffs instituted this suit against the 
Khans and the Sheikhs for recovery of 
possession. The Court of first instance 
decreed the suit against both. The 
Sheikhs did not appeal, but on the appeal 
of the Khans the District Judge has dis- 
missed the suit as against both sets of 
defendants. He has held in substance 
that there is no new cause of action for 
this suit and that the plaintiffs cannot 
now sue for a relief which they could 
and should have obtained in the previous 
litigation. In our opinion this position 
cannot possibly be supported. 

The Khans now contend that the lease 
granted by the plaintiffs to the Sheikhs 
had terminated prior to the commence¬ 
ment of the previous suit. This is in. 
consistent with the allegation which the 
Khans made in the previous litigation. 
It is an elementary rule, based on the 
most obvious grounds of justice, equity 
and good conscience, that parties litigants 
cannot be allowed to take up inconsis- 
tent positions in Court to the detriment 
of their opponents. The plaintiff and 
the Khans are both equally hound by 
the decisions of Coxe, J., that the lease 
in favour of the Sheikhs was in force at 
the time of the institution of the pre¬ 
vious suit, and presented an effective 
jbar to the recovery of actual possesaion 
"by the plaintiffs. The plaintiffs are now 
entitled to succeed on proof that on the 
date of institution of this suit there was 
nob in existance a sub-tenancy created by 
them which could bar a decree for re¬ 
covery of possession in their favour. It 
would be manifestly unjust, if the defen¬ 
dants wore allowed to defeat the present 
claim on proof that contrary to Iheir pre- 
vious allegation, a decree lor recovery of 
iPossession might and should have been 
[made in favour of the plaintiffs in the 
prior suit. In this view, the decree of 
the District Judge cannot be supported. 
But it has been very inconsistently 
argued that the plaintiffs cannot succeed 
in this litigation unless they prove atlir. 
matively that the lease granted hy 
them in favour of the Sbeikbs in 1902 


had teruiinated before 5th April 15)13. 
There is abundant evidonco to bhow that 
the Sboiklis gave up tlieir tenancy in 
1905. 

The suit is thus in time, wliother tlio 
time is t.-iken to run again.^i plrintili's 
from the (late of the decree in the pre¬ 
vious litigation or from the date of the 
accrual of the cause of action as deler- 
minod in tlio pievious litigation, namely, 
Ifay 1901. The result is that tho appeal 
is allowed, the decree of the District 
Judge set aside and that of the Court of 
first instance rastoied. This order will 
carry costs both here and in blia Court of 
appeal below. 

V.B./r.k. Appeal allowed. 
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Fletcher and Richardson, JJ. 

Prodyat Kumar Tagore and another—' 
Plaintiffs—Appellants. 

v. 

Mahatulla Sandar —Defendant—Res¬ 
pondent. 

Appeal No. 1494 cf 1915. Decided on 
Snd February 1917, from appellate decree 

of Dist. J., Hungpere. D / 17th April 
1915. 

Bengal Tenancy Act (1885), S. 29-Stipu- 

Ution to poy certain rent after enjoying re- 
mission of portion thereof for some years is 
invalid. 

Where in akabutiyatexccuted by ao occupancy 
r«ij at the tenant agreed to pay Hs. 3-5 0 as the 
yearly talibi rent noiil tbo expiev ol the term, 
alter which the unt v..is slated to'hc Rs. 7*15-0, 
and in a schedule to tbe decument there was a 
fiiaten>-Di of the rent |Ks. 7-l.VO) and the dcduc* 
lion allowed f...r the term of the Itihulijai: 

llei-l: that Ibc laDillord vv.is not cnlitled to 
recover rent from the tenant al the i,»tu of Rupees 
7'15*0 a >e-ar, e.B the slijnilaliori in I' e kahnliyat 
WttS an .'itteiupt 10 recover Irciu tbet-naut an 
enhanced rate of tent iu breach of the pr'^-visions 
contained in S. 29. [9 400 Cl] 

Ildm Charun Miller and Mukunda 
Nath Boy —for Appellants. 

Debenora Narain JiluHta.harjee —for 
Eespondeut. 

Fletcher, J. —This is an appeal from 
a decision of the leained District Judge 
of Rungpore, dated 17th April 1915, 
aifirming the dccieioo of the Munsif cf the 
same place. Tbe suit was brought to ra- 
oover rent in arrears. The rent sought 
to be recovered wa) at the rate of Rupees 
7 J2-0 a year for the years 1318 and on¬ 
wards. The defen lant executed a kabu- 
liyat in which there is a term which is 
not confined to the present case only, but 
1 have noticed it to exist in many other 
oases. Tbe tenant promised to agree to 
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|i:iy J:-. y-.ii-O n? the\early (payab)e)(alabi 
rent iiiiti) the (xpiiy of tiie ttnn. Od the 
tsi'ir\ of the term, the rent was stated 
to le I s. Jn the scficdule that 

preccdfs the dccurpfnt there is a state. 
H'erit of tire rent and tlie deduction. Bub 
tlio coiitract in this particular case is 
Quite char. The >eurly talahi rent which 
tl;e tcmnt fu-riruii^ed to pay wnc oia'^'d to 
he Jls. ,'h.).0 aii'l on the expiry of the 
term, it was stated that the tenant agreed 
to pay according to the above-mentioned 
arrangement li e sum of Rs. 7-15 0. The 
facts found hv the lower appellate Court 
are those. Piior to this kabuliyat, the 
tenant held the land at a rent of Rupees 
2-7-0 per annum; ihat helia<l been in pcs- 
sessioD of the land lor many xears and 
that therefore he had a right of occupancy 
in the lanrl. The rent was raised from 
Rs, ‘2. i 0 to R-i. .‘1.5-0 at the time of the 
execution of tliiskahiiiyaton 12thChaitra 
Idll B. S. 'Iliat being so, an attempt to 
recover from the tenant Rs. 7-15-0 a year 
was clearly in breach of the provisions 
contained in S.29. Ben. Ten. Act, namely, 
that the rent payable by the tenant hav. 
ing a right of occupancy should not be 
increased by more than the amount stated 
in that section. That seems to be amply 
sufficient to dispose of this case. The 
rent having been found to have been prior 
to 1311 Rs. 2-7.0, it is manifest that if 
duo regard be had to t lie provisions of 
5. 20, Ben. Ten. Act, under no possible 
condititn can tfie landlord enhance the 
rent so as to amount to Rs. 7-15-0. That 
being tho case, the present appeal must 
fail and he dismissed with costs. 

Richardson, J.—I agree. 

v.B /r.k. Appeal dismissed. 
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Richardson and Beachcroft, .T.T. 

Manhari C/ioitdkwr|/—Petitioner. 


V. 


Empero )—Opposite Party. 

Criminal Revn. No. 1109 of 1917, De- 
cided on 28fcb November 1917. against 
order of Chief Prssv. 

^ 403, 236 and 

I * rerson in pos!(esiion of balea of jute 

charged under Si. 380 and 411 P.C.and ac- 

quitted-Proceedings under S. 54-A, Calcutta 

Police Act. Bgainal him are not maintainable 

7 j Act (1866). S. 544-Penal 

Code (1860), Sb. 380 and 411. 

Under S. ^03, an accused cannot be tried a 
second time on tbe same facts lor an ofleoce 
cognate to or involved in the offences with which 
be was previously charged. [P 407 C 2] 


1918 


Tl‘e petitioner was found in posEessioD of cer* 
tain baJcis cf jute with reference to which he was 
tried CD charj-es framed in the alternative under 
Ss. 3*0 and 411, I. P. C., and was acquitted,and 
an order for the return of the bales of jute to’bim 
was made. When removing the jute fiom tbe 
tbana he was re arrested, and proceedings under 
S 5i A, Calcutta Police Act, were started agaioet 
him: 

field: that as the petitioner might have bren 
charged in the previous trial with an oflence 
under S, 54-A, Calcutta Police Act, tbe present 
proceedings against him, which related to the 
sime act or series of acts to which tbe previous 
trial related, came wiibin tbe prebibitien cen* 
taiofd in S. 403. Criirinal P. C. fP 407C2} 

Pfobodh Chandra Chatterjee—totTelu 
tiouer. 

Orr —for the Crown. 


Judgment.—This Rule was issued on 
the Chief Presidency Magistrate to show 
cause why certain proceedings taken 
against the petitioner under S. 54-A, Cal¬ 
cutta Police Act, should not be quashed. 
The petitioner is a dealer in jute carrying 
on business at 115, Beniatola Street, Cal¬ 
cutta. It appears that he was fenod in 
possession of certain bales and half bales 

of jute. With reference to that jute he 

was placed on his trial before a Presi¬ 
dency Magistrate on charges framed in 
the alternative under Ss. oSO and 411, 

I. P. C. He was convicted by the learned 

Magistrate in the alternative on those 
charges. He then moved this Court, 
which set aside the conviction and direo- 


:ed that the jute which was tbe subject- 
■natter of the charge should be retarned 
;o him. Apparently, he was remoring 
;his jute in five carts from the tbana 

A-here it had been stored when be was 

igain arrested, the jute being again seized, 
n order that the present proceedings 
■night be taken against him under S.54*.’. 
Calcutta Police Act. That section ions 
IS follows: 

“Whoever has hi bis possessiou, or 
iny manner, or offers for sale or pawn, euyttuo# 
vbich there is reaeoo to believe to beve beet)®*® ^ ^ 
tr fraudulently obtained sballi if 
lount for such possession or act to tbe 
A the Magistrate, be^ liable to fine, etc. etc., 

The point taken before os on the peh* 
ioner’s behalf is that having been acqoU- 
ed of the charges made against him ® 
he previous trial, he cannot now be trie 
gain for tbe offence created by S. 54* . 

vhich 1 have read. There is no dooM 

hat the act or possession made ' 

hie by S. 54 A is an offence within tne 

efinition in theCriminal PrccedureCode. 

•y which "oflfence” includes anysetro* 
iunishable by any law for the timo being 
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in force. S. 403, Criminal P. 0., enacts 
in its para. L that 

“a peisaQ wbo has ooco becu tried by a Court ol 
coiupeceiit jurisdiction for au oHcoce and c^n* 
victed or acquitted of $uch offence, shall, whiU 
eucb conviction cr acquittal remains in forco, not 
be liable to be tried again for the same offence, 
nor on tbe same facts for any other offence for 
which a different charge from Ibe one made 
against him might have been made undor S 2^^C, 
or for which be might have been convicted under 
8 . 237’\ 

The question here is whether the peti¬ 
tioner is now to he tried on the saine 
iacts for an offence willi which he might 
have been charged at the previous trial 
under S. 236 or of which he might have 
been convicted at that trial under S. 237. 
S. 236 provides that 

a single act or series of acts is of such a na* 
ture th it it is doubtful which of several offences 
tbe facts which can be proved will constitute, 
tbe accused may be charg^'d with having com^ 
mitvod all or any of such offences, and any num¬ 
ber of such charges may be tried at once; or be 
may be charged in tbe alternative with having 
committed some one of the said offences**. 

For the present purposes S. 237 carries 
the matter no further and need not be 
more particularly referred to. It is nob 
disputed that the present proceedings 
relate to ihe same act or series of acts 
which were the subject of the previous 
trial. Mr. Orr, who has appeared for 
the Crown, doss nob deny that all the 
evidence which was relevant at the pre¬ 
vious trial would be relevant on the pre. 
sent charge. The trial in other words, 
will take place on the same facts and it is 
not suggested that there are anv addi- 
tional facts to be placed before tho Court. 
In that st.ate of things we can see no 
reason why the accused should not have 
been charged at the previous trial under 
tho provisions of 8. 236 with the offence 
for which he is now being prosecuted. 
As I have stated, tbe present proceedings 
relate to the same act or series of acts to 
which the previous trial related, and it 
appears to us that before that trial it 
it might have been said in the terms of 
8 . 236 that it was doubtful whether the 
facts which could be proved would con¬ 
stitute theft or receiving stolen property 
or an offenoeunder S. 51 A, Calcutta Police 
Act. If that ha so, the case clearly falls 
within Ulus (a), S. 236, and the illustra¬ 
tion attached to S. 237. Heference was 
made in the course of the argument to 
the case of Empress v. Croft (1). 
oa r oni nio n that ease ls clearly di^ 

1. (leOG) 93 Cal m. 


tinguishabla. The offences there in ques¬ 
tion were separate an 1 ili^tinct ollonces 
whioli were separately triable anil punish¬ 
able. It seems tt u* tliat tlio petitioner 
in the present ca?d is ut>oiiL to bo tried a 
secon 1 time on the same facts for an of 
fence cognate to or involved in the of 
fences witli which bo was previously 
cliargel. It is not suggested that if the 
previous conviction and sentence Ijad 
l>8cn upheld by (liis Court, tlio petitioner 
could uow bo piinislied aseixndtime 
uuderS. 54-.\. Tlte proceedings, there¬ 
fore, come within tho prohildtioa contain 
ed in S. 103, Criininal P. C. In that 
view of the inattor, tho rule iiiust be made 
absolute and the prooceedings qim?hed, 
aud we direct accordingly. With legar.l 
to the jute, we direct tliat it l)o re.deli¬ 
vered to the petitioner. 

v.b./r.K. Rule made absolute. 
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Ctiatteimea ano Richardson, J.T. 

fiirendra Kishore Manikya —Plaintiff 
—Appellant. 

V. 

Ahmud Ali and others —Defendants— 
Respondents. 

Appeal No. 2093 of 1915, Decided on 
10th July 1917, from appellate decree 
of Sub-Julge, Tippetah, D/. 22Dd May 
1015. 

Bengal Tenancy Act (1885), S». island 
167—Anignment of portion of rent payable 
to landlord—Tenure holder amounts to in* 
cumbrance within meaning of S. 161. 

The holders of a tenure, who bad ^tanted a 
miras {under-tenuroj of tbe entire tenure at a 
pormanent rent of Rs 45, sold by a couveyanco 
to the mirisiar (under-tcDure-boidcr) their right 
to receive rent to the extent of Rs. 33 out of the 
Rs. 45 reserved as tbe mirasrent, describing it 
in tbe coDveysnee as their malikana masahaca. 
Tbe tenure was sold in execution oi a rent decree 
and purchaser brought a suit for rent against tbe 
mirasdar, daimiug the full yearly rent of Rs. 45 
originally reserved as the miras rent : 

Held : that what was assigned to tbe mirasdar 
by the conveyance was a pottionof tbe ten 
payable to the holders of thetenure for the rniras 
and not a portion of the tenure itself, and as 
such tbe assignment wa« an incumbrance with ii 
the meaning of S. IGI, Den. Ten. Act, which it 

was necessary for the auction-purchaser to nave 

annulled by a notice under S. 107 of tlie Act 
brfore he could avoid it. ID 409 C 1] 

D. N. Chuckerhutty and Romesh Chan¬ 
dra Sen—for Appellant. 

D. Tj. Kastgii —Respondents. 

Judgment.— This appeal arises out of 
a suit for rent under the following cir- 
oamstances. It appears that a brahmattei 
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teiJiire v.as 'icl.l by cue Goluk an'l Chan- 
(Ira iiii '■ itiiiii liie /.ituiiuliri of the 
*'I I'rir.ix L’li.i erbi. The bitter brouc^hb 
a suit ail 1 olitaii'.c 1 flrcrcc for r€suin[)- 
biou ct fcfiv bikhiaj apairist Golul; in the 
year but no reuj v.-a? on 

the tenure at the time. On 27iii Mi'-ch 
(folcik ari l Crjandralaiu granteil a 
ii-irns to t'.vo ptrrone at a i^erLuaDent rent 
ui Ks. .]5 Xho latter polcl the niirasi to 
one Abkjan Hihi on 28th February ]871. 
0.1 2:lr i August of rlie same year, Golak 
aoil Ciiaiidratarn sold the right to receive 
rent to the extent of Rs. ;^3 out of tl.o 
lig. ‘IG reserved as the miras reot, which 
was described in tiie conveyance as inili- 
kana niasahaia, to the then holder of the 
iniias, Ahkjin iiiui. Subse'iucDtly iu the 
>ear lh7o tho Miharaja sued Oolak Ciian. 
dratarn as weii as Abk)-i,n i^ihi (or as- 
sessmoijb of rent. Tlie suit was dismissed 
by tho Court of uist instance but was 
decreed on appeal against Golak and 
Ghaudrataru only and was dismissed 
against .-\hkjin co the ground that slie 
iieingan under-tenant, she ought not to 
have bean made a party to the suit. In 
that suit nob only was tlie rent assessed 
l)ub the ^faharaja obtained a decree for 
arrears of rent, ind in execution of that 
rent decree, tho tenure held hv Golak and 
Chandratarii was sold and purchased hy 
the decree-holder, the Matiaraji himself 
in 1888. In XSOd a notice under S. lf)7, 
Bsd. Ton. Act, appears to have been 
served upon tho pliintills, who are the 
heirs of Abkjan. No suit liowover was 
iroiight by toe Maharaja to recover khas 
possession of tho miras Tie disposseessed 
uhe niirasdar and took possession himself. 
1 hereupon the defendants brought a suit 
■igiinst liim for declaration of their miras 
title and iho suit was decreed. The ques- 

tion of rent .however was not decided in 
that litigation 

The present suit was instituted hy the 
Maharaja on Uth February 1913 for re- 
covery of rent at the rate of Rg. 4.5 
against the defendants who represented 
Abkjan. the mirasdar. The dofenco was 
that by the kobala by which the mnlikara 
was sold to Abkjan on 23rd August 1871 
the rent of tho miras had been reduced 
from Rs. 45 to Rs. 12 ; that Golak and 
Chandratarn, the landlords, had not 
realized rent for more than Rs, 12 since 

the date of that conveyance and that in 

any case the encumbrance not having 
been annulled, the Maharaja was not 


entitled to get anything more than Rs. 12 
as rent of the miras. The Court below 
his given effect to these contentions of 
the defendants and the plaintiff has ap. 
pcale i to this Court. The question in- 
volvol in the appeal turns upon the 
determination of what was transferred 
by the convevance dated 23rd August 
1871. The kobala states that it wasa 
sale of rnalikaoa masahara of tho perma- 
nent mokurrari,jama (the miras), and it 
purporis to convey the profits to the 
extent of Us. 33 per year out of the fixed 
niokurrari annua! profit or rent of Rs. 45 
whicli is describe.! as the annual oiali- 
kana. It further states that the pur¬ 
chaser on being entitled to the said 
nnhkana of Rs. 33 in the right of the 
vendors will continue to enjoy the same 
down to their heirs with the right of gift 
and sale. Tlie concluding paragraph of 
the kobala says that after deducting 
Rs- 33, the profits sold to the n]ira 3 dar» 
the latter would pay to the vendors and 
their heirs a malikana of Rs. 12 only and 
that the latter shall not he entitled to 
claim more than the said jama of Rs. 12. 

We do not think that there was any 
reduction of tho jama cf the rairas to 
Rs. 12. Tlie terms of thedocoroenfc which 
"•0 have quoted above go to show that 
there was a transfer of a portion of the 
rent or profits receivable from the miras- 
dar, although the effect of such transfer 
was that the mirasdar became thenceforth 
liable to pay an annual rent of Rs. 1? 
only to the vendor. Then tho question 
is whether there was any transfer of the 
lakhiraj right, or merely an assignmeut 
of rent to Ahkjan Bibi. There is nothing 
in the document to show that any portion 
of the resumed lakhiraj was transferred. 

It is contended however before us that 
the tenure having been Jet out in miras 
ssStloment permanently, the interest of 
the landlord was really nothing mo’re than 
the right fcoreceive rent from the mirasdar, 
so that Rs. 45, which is referred to in the 
documonb as the malikana represented 
the entire interest which the landlord 
had in the property and that therefore 
when the brahmattardars sold Rs. 33 
malikana out of Rs. 45, they intended 
thereby to transfer their interest in the 
tenure to the extent cf Rs. 33. But in 
the first place, there is not a single word 
in the document showing that the right of 
the vendors in the property itself was 
going to the transferred. If. it was in- 
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tended to transfer any portion of the pro¬ 
perty, one would have expeotod the bouo- 
dariee of the propertyand theshavo whioh 
was transferred stated in the document. 
Moreover there is nothing in the kolula to 
show that the purohaser to the malikanato 
the extent of Rs. 33 was to be liable for 
any portion of the head rent, that is, the 
rent payable to the Maharaja. It is true 
that the rent had not been assessed nt 
that time. But the lakhiraj had already 
been resumed by the Maharaja and the 
parties surely expeoted that the rent 
would be assessed ou the property: ana 
if there was a transfer of a portion of the 
property itself, meaning thereby the in¬ 
valid lakhiraj property, there would have 
been some provision in the kobala for the 
purchasers being made liable for a part of 
the rent whioh might have to be paid (o 
the Maharaja. It is oonterrded that not¬ 
withstanding the form in wbish the pro¬ 
perty was conveyed and the expressions 
used in the kobala, there was really a 
transfer of a portion of the property to the 
extent of 33/45; that the defendants, 
therefore, stood in the position of co- 
sharers of themirasidars Golakand Chan- 
dralarn; and that their interest also pass- 
ed by the sale held in execution of the 
rent deoreeat which the plaintilT purchas¬ 
ed, and in that case it was not a mere 
^cutnbrance within the meaning of S. 161, 
Ben. Ten, Act. 


It appears, however, that the suit h; 
the Maharaja in 1975 against Goiak Chan 
dratarn and Abkjan was instituted altei 

Abkjan bad purchased the malikana foi 
Rfl- 33. The suit was dismissed asagains 
her on the ground that she was an undet 
tenant under Goiak and Obaudratarn, s< 
that it was decide! between the parties 
BO far back as 1876, thatAbkjan’sinteres 
was merely that of an under-tenant, al 
though it appears that she produced tht 
kobala by which she had purchased thi 
fflalikana from Goiak and Cbandrataran 
^r all these reasons we are of opinioi 
that Abkjan had not purchased any por 
tion of thetenure itself but was an assign 
ment of a portion of the miras rent pay 
*hle to the Ukhirajiars, GoUk and Chan 
dratarn. The assignment of a portion o 
the rent, we think, wasan enourabranC' 
within the meaning of S. 161, Ben. Ten 
i^t and that being so, it was necessary fo 
the plaintiff to have it annulled under th 
provisions of 8 . 167, Ben. Ten. Act. Tha 
was not done. The plaintiff cannot, there 


fore, recover more rent than what Goiak 
and Cliandratiirn liad l>een roali.sing he- 
fori .1 the sale at which the idaintirt' i.iir- 
(diased. The apiioul accordingly fails and 
is lUsmissed with costa. 

V.I!./li.K. Appeal dismissed. 
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TjiUNON .^ND NkwI'.OULI), JT. 

Auandinnn Manda! —riaintitf— Peti¬ 
tioner. 

V. 

Gozii Kachori and oi/icrs—Defendant 
—Opposite Parties. 

Civil Rule No. 640 of 1017, Decided 
on 7th February 191^^, against decision 
of Dist. Judge, Assam D/- lOth April 
1917. 

(a) Contract Act (1372), S. 23 — Creditor 
advancing sum to two brothers for marriage 
expenses — One of them always to work in 
consideration—Interest to be liquidated by 
service of one or other—Creditor to feed 
them only—Agreement whether opposed to 
public policy as slavery bond was doubifui. 

Tbe pi dniif! advanced a >um, for marriage 
expense.* to two brothers on ilitir exe-.uting a 
boud, by which they apieed in censideratien of 
the sum advanced that one of them sbould al¬ 
ways work Lt the plaiotiO. It vi.as further 
stipulated in the bond that interest at the rate 
of 24 pet cent, per mensem, that would accrue cn 
the principal was not to be paid in cash but was 
to be liquidated by the serviers of tlie on-j or the 
other of the two brothers whom the plaictifl 
undertook to fesd but uot to clothe: 

Held: that it was doubtful whether the agree¬ 
ment was opposed to public policy as a slavery 
bond as under its terms while one brother was 
working for the plaintiff it would be possible for 
the other brother to earu monoj elsewhere aud 
iu course of time to pay of the prinoiiial debt. 

[P 410 C IJ 

(b) Contract Act fl872), S, 23-Money 
paid under agreement opposed to public 
policy can be recovered. 

A suit is maintainable for the recovery of a 
sum of money actually advanced pursu.int to an 
agreement which is opposed to public prlicv. 

[[>410 0 1,2} 

Prohodh Chandra Ray —for Petitiouor. 

Judgment.—This is a rule calliog on 
the opposite party to show cause why 
the judgment and decree compUined of 
should not be set aside and such other 
order made as to this Court may seem 
6 t and proper. The plaintiff who is the 
petitioner before us brought this suit to 
recover a sum of Rs. 147 with interest 
and costs. The plaintiff’s allegations 
were that he advanced a sum of Rs. 120 
for marriage expenses to the two defen¬ 
dants, who are brothers, on their exe¬ 
cuting a bond by which they agreed io 
consideration of the sum advanced that- 
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f)n» nf (lion: p'nonH always work for the 
lil'iintMl, Intore^.t was n.-’reeil on at 
S annas per Hs. SO, i. f*. 2i per cent per 
men'^em, and the ^uiu of throe rupees due 
on tills account each uiontli was not to lie 
paid in cash out was to he ii'iuilatei by 
the services of ono or other of the two 
brothers whofu the plaintiff undertook 
to ]''‘',''l hut not to clothe. Both the 
lo.vcr Courts hive held that the bond 
a'ls a siaverv hon 1 and not enforceable 
aa haing opposed to public policy. The 
suit his been dismissed on tho pleidiu^s 
without any evidence being tikon. 

Wc are doubtful whether the lower 
Courts were riglit in holding thio the 
berms of this agree nent between the 
parties were such that it cannot he en- 
force! on the ground cf being opposed 
to public policy. If one of the brothers 
iloue had executed the contract, the case 
'of RamSiirup iShatjul v. Jlinsi Mandar 
id). cir,ol by them, would support their 
Iview, But in the present case while one 
brother was working for the plaintiff, it 
would be possible for the other brother 
to eirn money elsewhere and in course 
of time pay off the principal debt, and 
release them both. But it is unnecessary 
to discussthis aspectofthe casoat greater 
length. In any case the contract for 
service is not one that can be specifically 
enforced ani even if the agreement he 
opposed to public policy yet when the 
facts have been fully ascertained, it may 
be tint on the equitable principles em¬ 
bodied in S. 38 and -II, Specific Relief Act, 
the plaintiff may be found entitled to 
restitution of the whole or some part 
of the monsy advanced. It was hell by 
their Bordships of the Privy Council in 
Mohori Dibee v. Dharmodas Ghose (2) 
that these sections give a discretion to 
the Court when, under the circumstances 
of the case, justice requires the return of 
money pail in respect of a transaction 
held to be void. We mav also refer to 
the case of Bakslii Das v. Nadu Das^S), 
where following tho decisions of this 
Ooati, \Q Juggessur ChiickerbtiUy v. Pan- 
chcowree ChuokerbiUlif (I) and Ram 
Ghand Sen v. Audaito Sen (5), it was 
held that a suit was maintainable for 
the recovery iof the sum actuilly paid 

1. (1916) 42 CTl V42=:3dTO 

2. (1903) SO CaI 53)=30 I A 114 (P C). 

3. (1905) 1 CL T 2!)l. 

4. (1S70) U W R 154=5 BLR 395. 

6. (lSS4)l0Cil 1054. 
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pursuant to an agreement which was 
opposed to public policy. We accord, 
ingly make this rule absolute and direct 
that tho case bo sent back to the Muosif 
of Giuhati to be tried according to law. 
As the opposite party did not appear 
we make no order as to cost®. 

V.B./r.k. Rule made absolute. 
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Teunon and Newbould, .n. 

Dipro Doss PoulGhotvdhury —Defend, 
ant—Appellant. 

V. 

Snrendra Nath Basu and of/ierj—Bes- 
ponden's. 

Appeals Nos. 270 of 1912, and 2303 and 
2878 of 1915, Decided on 21st November 
1917, from appellate decree of District 
Judge, Nadia, D/- 29th October 1911. 

Bengal Tenancy Act (1885), S. 22 ( 21 —Co- 
•barer landlord purchatlng non lranifer*^!® 
occupancy holding is not entitled to exclulire 
pofcession. 

A cosharer landlord cannot, by parebasins » 
Don-transforable occupancy holding inewcudon 
of a decree for the rent of bis share, retain et* 
elusive p)Sse!:fioD as .against his cosharer lioo* 
lord: 32 Cal. 3?G: Dist, IP 410 C 2] 

Seciion 22 (•2j applies only to a case in which 
a transferable occupancy holding is the subj’Ct* 
matter of the purchase. 27 Cal 473, and A-1- 
R. 1915 Cal 120, Appl. [P 411 Cl) 

Amarendra Nath Bose—for Appellant. 

Baranasliibasi Mukerjee for Uohim 
Mohan Chatterjee~loT Respondents. _ 


Judgment —In these three appeals 

the only question for our consideration M 
whether hv virtue of the provisions o* 
S. 22 (2), Ben. Tea. Act, as amended m 
1907 a cosharer landlord, who has pur¬ 
chased anon-traoaferableoccupaocy hold¬ 
ing in execution of a decree for the rent 
of his share, is entitled to retain exclusive 
possession as against his cosharer land¬ 
lords. In the appeal reliance has been 
placed on the Full Bench decision re¬ 
ported as Ram Mohan Pal v. Sheik 
Kachu (l) and also upon the laoguag®® 
S. 22 (2). Now cleirly thecase report® 
as Ram Mohan Pal v. Sheikh Kachu\ • 
does not affect the present ques'ion, 
in that case the holding in question was 
a transferable and not a non-transfera • ^ 
occupancy holding. The result is tha[ 
that Full Bench case in no vvay affeots ^r 
impairs the authority of the prior d®* 
cision reported as Girish Chandra Ch(^’ 
dhry V._ Kedar C kandri f2). This^ h*^ 

1. (1905) 32 Cal 386. 

2. (1900) 27 Cal 473. 
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already been pointed out in the latter case 
olLakhiKantDas v. Balabhadra Prosail 
Das (3). There it has been olearl> held 
that S. 22 (2) applies only to a caNO in 
wbioh a transferable occupancy holdinf» 
is the subject matter of the purchase. 
Here, as we haveeaid, the holding isanon- 
tranaferable holding, and we may point 
oat that in so far as thequestion whether 
S. 22 (2) applies only to transferable 
or both to transferable and non-transfer- 
able holdings, the language of the section 
has not been altered by the amendment 
made in 1907. In our view also the Full 
Bench decision in the case of Day-imoyi 
v. Ananda Mohayi Roy (4), in so far as 
itspecihes the oases in which the transfers 
of holdings are operative against the land¬ 
lord, in fact, supports the case for the 
plaintiffs cosharers. In this view and on 
the authority of the cases we hive cited. 
Appeal No. 270 is dismissed and Appeals 
Nos. 2303 and 2878 are decreed with costs 
in each case. 

V.B./r.k. Order accordinlgy 


. 8. AI R 1916 Oil 120=26 I 0 546. 

4. AI R 1915 Cal 242=27 I 0 61=42 Cal 172. 
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Richardson and Beachcrofc, J-T. 
Sakhiuddin Saha and others —Plain- 
tiffe—Appellants. 

V. 

Sonaulla Sarhar and others —Defen¬ 
dants—Respondents. 

Appeal No. 230 of 1915, Decided on 
8th February 1918, from api'elUte deo- 
Meof Addl. Sub-Judge, Rungpur, D/- 7Lh 
November 1914. 

(a) Mortgage—Suit on—Mortgagee!’ inter* 
••ti are aeverable or partible. 

Id equity co-morlgageea are presumably ten* 
aota-lD-commoa of tbe mortgage debt aod their 
lutereatB ace aerecable or partible among them* 
solve!; eo that one of them can aue on the mort* 
esge provided those who are UQ^^ilIiDg to be 
Joloed as plaintiOe ace made defendanta. 

„ , IP <12 C 1] 

(b) Trantfer of Property Act (1882), S. 60 
Some co-mortgegees precluding iberoselvea 

on ground of estoppel from enforcing right 
*gainet purchaser of portion of property and 
puisne mortgagee of remainder—Court can 
•ever thair interests from the rest and pass 
decree in favour of latter. 

Whore some of aeveral oo-mortgageea have by 
their ooQduct precluded themaelveaoD the ground 
of estoppel from euforclDg their rights under the 
mortgage againat purebasera of a portion of tbe 
mortgaged property aod a puisne mortgagee of 
thetemaioder, ft is open to the Court to sever 
thslc interests from those of tbe other co*mortga* 
gees who are under no diaablUiy or diaqaalldca- 


Uoii and lo m.»k ’ ml'ciec in f.ivcur c f llic latlor 
in I'lo;* nion i-i Lin'ir inleri'its in tin' iH''rl{:!ice 
dabt [IMl'iGl] 

Id Transfer of Property Act (1882), S. 54 
— Morlgage debt is immovable property — 
Regist' alion Act (1908), S, 17, 

A iiiorlgao-ii m i- innii pvible |ir(*p.-rtv li'-'th for 
tbe piirpo-ii-s c.f S. 51, T. 1’. Ac' Ill'll for Uio pur- 
po-es III S. 17. U-uist.Niti ni Act. Wli r- a morC- 
gage-di'b'. i< iriii'-fefre I. Ii' an iii-iniment iu 
writing 111 d ihc v .lu" ; ( i h'' rn iil, f'tle iiiid iri- 
t rest ir:in>l<-ir<'d i;. K -, H 0 ' r iii'T- . t(i« wriiing 
renuiic-ri‘i,i.-tr.iii.'ii un(i'*r l!ie Ui'i'i-iriiion Act. 

[V llA C 1, zj 

And Clui-idra 'iiipt.!—for A|i|iell:uit«. 
Sutipi CJi'inin Sttiha for JitcnJra 
Nath Roy — for Uc>| oo-ients. 

Richardson J. -Tliis imv suithrousht 

by the plaintihs rs mor-Rrisjees to ei.force 
thoir security. rUiniiU 12 is ono of the 
two original moitgagcis tin>l plaintiHa 
1 to 11 are the heirs ami the successors 
of the other. Defcuilants 1 to 3 are the 
mortgagors. Subsequent to the mort¬ 
gage flofendants 4, 5 and G purchased a 
portion of the mortgaged rroperfy and 
defendint 7 took a puisne mertgago ofthe 
remainlor. In connection with those 
transactions however, it has been found, 
and cannot now be disputed, that tlie 
plaintiffs 1, 2 and 12 led defe.ndants 4 to7 
to believe that the whole I'lorerty was 
unencumbered. The position, therefore, 
U that plaintiffs 1. 2 and 12 are preclud¬ 
ed by the doctrine of estoppel from set¬ 
ting up tho r rights under lliepiior mort- 
gage as against thnse'lefendanls. In that 

stateof things theCourts I elow have concur 

rel, in dismissing the suit so far ns plain* 
tiffs 1, 2 and 12 are concerned and in lea¬ 
king in fivour of the remaining plaintiffs 
a mortgage decree in tlie usual form en¬ 
titling them to sell tlie whole of the 
mortgaged property in satisfaction of 
their share of the original mortgage debt. 
The plaintiffs have appealed to this Court 
and the first point which arises is free 

from difliculty. ^ l * i 

As regards defendants 4 to 6, who took 

an apparently absolute title in the por¬ 
tion of the property which they purchas- 
ed, the claim of plaintiffs 1, 2 and 12 
has been rightly dismissed. But as re¬ 
gards defendant 7 the effect of the estop¬ 
pel, under S. 78. T. th Act. is to postpone 
them (in respect of their share of the 
original debt) to that defendant. As bet- 
ween plaintiffs 1. 2 and 12 and defendant 
7 therefore, the suit should not be .dis- 
missed and tbe decree should declare that 
the property mortgaged to defeudant 1 is 
hypothecated to plaintiffe 1, 2 ana 12 
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for fhf^ir Rl.'.iro of tlje ori-^in'-il morfcgage- 
ih'lit an'i tiii'.'j tfieir riglit? a‘< iitortgagees 
!\;u 1 to thosn (-f dci'endiint 7. 


'f'ht' f.f the .f'oiirts helow will 

l -'0 liiodil-cd ;('cor-)irgly. The furthor 
contention on l ehiH of i,1ig nlaintitts, who 

to w 

in iy Ij^? deicn ii ed as innocent plnintilTs, 
that they are in a pcsitiou to dcinand 
tint a decree should he made in favour of 


the mortgagees ;\3 a l;td> for the whole 
ot th.e niortgag’e-dehc, is untenable. Ncr 
are we ohliccd to tell .iefendaots 4—7 


that tiieironly reinely lies in an action 
for deceit. In ci]']ity co-mortgagees are 
presUiiiably tenants-in-con.'tDon of the 
moitg'ige.deht and their irsferests aie sev¬ 
erable or partiljjy among themselves. One 
oftheincm ?uo on the mortgage, imo- 
viiled those who are unwilling to he join¬ 
ed as piaintitVs :!ro made defeiidauls. 
D'.\i'enport V. irmeH (l), There is no¬ 
thing to tako the prasrnt case out of the 
general rule. 

The innocent {>laintitT3 are not daomi- 
fiod by the way in which the case has 
been dealt with. Some of the mortgagees 
have by tlieir conduct precluded them, 
selves from enforcing their rights under 
the mortgage, aod it was open to the 
Court to sever their interests from those 
cf the mortgagees who ware under no dis¬ 
ability or diSQualilicatiou and to make a 
decree in favour of the latter in propor¬ 
tion to their iutercst in the debt. The 
(Ccntriiticn last deilt with has been ad¬ 
vanced Solely for the purpose of evading 
the ruling of the Courts below on another 
question which his given rise to some 
discussion before us, The two original 
mortgagees were brothers and they e.ich 
had an eight-anna sharein the mortgage. 
It is ?aid that there was a partition of 
tlie joint property by vvhich the bond in 
suit was allotted to the deceased brother, 
the predecessor of plaintiffs 1-11. On 
that footing plaintiff 12 was in the 6rst 
instance made a defendant. He was made 
a plaintiff by direction of the learned 
Munsif when he found that the parti- 
tion had not been proved, a finding which 
has been atiirmoi by the learned Subor- 
dinata Judge. The objection taken is that 
in dealing witli this part of the case the 
Courts below have wrongly refused to re- 
ceive in evidence two documents by which 
the partition of the bonds in which the' 
brothers had a joint interest was effected, 

are not registered and 
1. {18i7) 7 Hare 2497 - 


have been rejected on that ground on the 
authority of Upendra Nath Banerjee v. 
UtncH C1ia)]dra Banejree (2), where it was 
hold that a deed of partition, either de¬ 
claring certain rights over immovable 
property or reciting .the allotraont of 
lands and containing an agreement to act 
accordingly, is compulsorily registrable. 
Id my opinion the rejection of these do. 
cument.s has. as the language of the two 
judgments shows, largely, influenced the 
conclusion nt which the Courts below 
have arrived on the question of par¬ 
tition or no partition. If the Snb- 
ordinate Julgo intended to say that even 
il these documents betaken into account,, 
tlie partition is not proved, he has not 
ejtpressed himself very happily. The point 
raised therefore seems to me to require 
considofation. It is contended for the 
plaintiffs that tbo case cited below has 
no application, because the transfer of a 
simple mortgage such as the bond in suit 
ora share in such a mortgage is not a 
transfer of immovable property within 
the meaning of S. 54, T. P. Act, and the 
document by which the transfer is effect¬ 
ed is not a document which purports or 
operates: 

"tocreale, declare, asi^icso, limit or eitioguisb 
wbelber in pi-.seiit or tbe future, any right, title, 
or interest, whether vested or contingent... to 
or in immovai le property” 

within the meaning ofS. 17(b), Registra¬ 
tion Act In support of this contention 
it is said that the transfer of a simple 
mortgage is merely the transfer of a 
debt on which tlie security is atten- 
dant, the security passing to the trans¬ 
feree with tho debt under S. 8, T. P- 
Act. For autiiority, reference is made to 
Gous Mahomed v. Khawas Ali Khau (3) 
Baiji Nath Lohea v. Binoyendra Nath 
Pa/H(4) and Ram EatanChuckerbutty v. 
Jogesh Chandra Battacharya (5). Tbea^ 
cases are perhaps not entirely consistent 
with the earlier decision of this Court in 
Koob Lall Clwwdhury v. Nittyanund 
Singh (6) or with the decision of the 
Allahabad High Court in Ahdul Majidv- 
Muhammud FaizuUah (7). However that 
maybe, they relate to the transfer of 
mortgage decrees and tbe considerationa 
which apply to such transfers mav not he 

2. (1910) 6 1 C 346. 

5. 1896) 23 Cal 450. 

4. 1902) 6 C W N 5. 

6. (1908)12 0 W N 625. 

6. (1883) 9 Cal 839=12 C L R 39 

7. (1831) 13 All 89. 
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altogether applicable to the transfer of 
mortgage bonds. 0. 21. R. IG, Civil P. C., 
appears to contemplate the transfer of a 
decree by assignment in writing,” 
though the Code does not say wlietlior 
the writing must be registered when the 
decree transferred is a mortgage decree. 
If therefore we confine ourselves to 
transfers of mortgage-bonds or morgages, 
at has first to be noticed that "a debt 
secured by mortgage of immovable pro¬ 
perty" is expressly excluded from the 
deBoition of "actionable claim” added to 
S. 3, T. P. Act, by the Amending Act of 
1900, (Act No. 2 of 1900). And inasmuch 
as S. 8 of the Act speaks of "a debt or 
other actionable claim” (in the clause 
which deals with the passing of the 
securities therefor), S. 8 can be of no as¬ 
sistance to the appellants for the present 
purpose, though in other connexions the 
principle underlying the section will, no 
doubt, be 'applicable (Gbose’s Law of 
Mortgage in India, Edn. 7, Vol 1, pp. 70, 
71, and Vol. 2, p. 667). The transfer of 
actionable claims is governed by S. 130 of 
the Act which requires the execution of 
an instrument in writing signed hy the 
transferor or his duly authorised agent, 
and it can hardly be supposed that debts 
secured by mortgages of immovable pro- 
perby were excluded from the doBnition 
of actionable claims in order that they 
might pass by word of mouth without 
any writing. The inference would seem 
bo be that the legislature regarded such 
debts as immovable property within the 
definition in 3. 3 (25), General Clauses 

Act of 1897: 

"ImmoT&ble property aball iDcludc land, 
bdoedts to arise out of laud and thinge attacbod 
to the earth, or permaueutly fastened to any* 
thing attached to the earth." 

For the purposes of the Transfer of 
Property Act that definition is only quali¬ 
fied by the clause in S. 3 of that Act, 
whioh says that "immovable property 
does not include standing timber, growing 
crops or grass.” And if a mortgage-debb 
is within the definition of immovable 
property in the General Clauses Act, it is 
also within the definition of such pro¬ 
perty iq 3.2(6), Registration Act of 1908. 
It would follow that a mortgage-debt is 
immovable property both for the par- 
poses of 3. 54, T. P. Act, and for the 
purpose of B. 17 (b), Registration Act. 
If that be the true view, it would be 
suffioient in the case before us to say that 


whore a inorlgage-deht is transferred 
by an instrument in writing and tlio value 
of tho riglit, title or interest transferred 
is one hunilred rupees or more, the writ 
ing reiiuiros registration under the Regis, 
tratioo Act. In the woik already refer¬ 
red bo the learned author remark-J, quite 
generally and without reference to any 
statutory delinition, tdiat: 

‘‘whatever may tc the foim of (he nicrlgape, ill 
operates as a transfer of au interest in the liud 
which is given seeurity." 

(The fjawof Mortgigesin India, FjIii, 4, 
Vol. 1, p 72). If a mortgage, even a 
simple mortgage, creates an intore'^b irt 
land, its transfer must be the transfer of 
an interest in land. In Vol. 2 of the 
same work at p. 729. it is said that ‘ a 
mortgage on laud is immoval)l6 proper- 
tv" and reference is made to Hoyles, In re, 
Roio V. Jngg (S). The learned pleader 
for the plaintiff cited the cases of Ala/- 
eolm V. CharUsworth (9) and Gresham 
Life Assurance Society v. Crowther (101. 
Bub those cases burn on the provisions of 
an English Statute which permit the re- 
gistration of assurances by which lands 
are “affected.” and have no application to 
the different language o( the Registration 
Act. The conclusion at which I arrive is 
that the oases on which the learned 
pleader relies are at any rate distinguish- 
able and that the Courts below have 
taken a correct view of tlie requirements 
of the Registration Act. We are not re¬ 
ferred to any decision of this Court pra- 
cisely io point, but the conclusion is sup- 
portel by the ruling of the Bombay High 
Court in Ganpat Pandurang v. Adarji 
Dadabho.i (11) and see also Joharmal v. 
Tejram Jagrup (12). The result is that 
in myopinicD, subject to the modification 
above directed, the decrees of the Courts 
below should be affirmed and the appeal 
dismissed. The appellants having sub¬ 
stantially failed, the respondents are en¬ 
titled to their costs of the appeal. 

Beachcrolt, J.—I agree that the ap¬ 
peal should be dismissed subject to the 
modification in the decree proposed by 
my learned brother for tho reason given 
by him. Bub I expressno opinion on the 
question whether the learned Siibordi- 
Date Judge was right in his view on the 
auesbion of regiatration, for, as f under. 

8. (1911) 1 Ch 17y=B0~L J Ch 274. 

9. (1836) 1 Keen 63=43 E R 230. 

10. (1916) 1 Ch 214=84 L J Ch 312. 

11. (1878*79) 3 Bom 312. 

12. (1898) 17 Bom 236. 
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Chat ri'i;Jr A \m) liimAinjS')\. .U. 

0// rihi'ts —Api^'el- 

5au:**, 

V. 

FarxJ Sarf])r an>l PlaiDtiffs 

and l)b en Shoruleni a. 

A[>( e 1 Nu lOU) of 1 14, Decided on 
12^1 <i,iv 1017. 

Fofisepftio'^— Su t for —n of proof 
— Suit for kSas posfcrs.'ion land on dec* 
laralion of til!• —D fend^int adrnitlinc land 

be joint but pleadini* sp(»*rare^ title on 
ground of pa• lilioc — B>jrden of psoof is on 
plaintiff lo prove title. 

Ill 1411 aVi r lo . 1 '*i.M in i}:p )la*nlifw lor kli.is 

p '?>(' II I'D il’ cCl M’ h it ‘‘l I 1 U'f lii »* In a t vM>* 

UiiKi - « i H 11 nd, • tj th-"* .ill* tioii Mint tbO' , 

alonti wuh <iri» il i il^ ft*url tM •. j iued in I’lir* 
clinsui^i c‘*ri.i'n land^ s‘huli iiuliid*d lund 
)u snH, ilu* <1 feud Hills i b >l the I ^ r d hnd 

] US' iiK'* be* ij psrini in«() Hod th^t the disputed 
port'oti liid hJUii lo Mieir : 

IIel*i', ihnt i|je burdin \.i\ npui ilie rlaintifis 
to pr ve their ti’l«», not .4 ith-tandirig tied le^o* 
dunts* plen ihnt ih * ’and ujh « ri^in. IIs im Indrd 
wiUiiu a j iQi pro[ercy auJ ou ptrini<M hllto 
their 'har»> (1* 414 G 2j 

Sureii/Ira K BofiP ami Phtiniiidia 
Lot Mnilra — lor Ai'i'<-!l.ints. 

ihmaL CiKin.'.rd D.'S Uuidi —for Res- 
poii IrlltS. 

Judgaient.— Iti ia common ground 
between tliu parries to i h s ^uit that 
three iJeraons Nidhi, Suta and Hakim, 
who were rrlattd m some degree lo each 
oth-r, joined irr | ui clm-itig in I he >ear 
32''1 ceriaiii hintl, iroludnig the land in 
diHj ntt‘. Tho plainiitl'', I lie respondents 
before us, are the repre?en'ati'e» of f^uha 
and Urikun. I'he te|iresf'ntaiivt«;o( Ni<lhi 
are f'esciiled by the 1) strict Judge as 
pro f<<tnia defendants, hut itappears from 
the judgnieut of the Mnnsif that they as 
veil as the tenant defendants, contested 
the suit. The pU’ntiris hronghi tlie suit 
for a declaratiorr that they v%erp entitled 
belwoeti them, heirs of 3iiS.i in 11? ikim, 
to a two-thirls share of the dirputed 
laud and for klias possession totheextenb 
of the share claimed. The defendarts 
alleged that the land purchased in I28l 
had long ago heeu partitiine-l and that 
tlie dispnrod land had fallen to Nidhi's 
snare. Q Ire suit was disniissed by the 
learned Munsif whose decree, however, 
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was reversed hy thelearred District Judge 
on appeal. The respondent tenants claim 
undtr a sr-ttlen enfc or under.settlements 
from Nidhi. and loth the Crurts have 
fr un 1 tiiat the lands or iginally purchased 
had been paitiiioced before these res. 
pondents were sett'el upon it at.d cer- 
tainl\ long hefere l!d07, thedateto which 
the plain!ills ascribe" the base of the 
kha land, ilavirg «om^ lo that finding 
in agreeuienr. witlr the Itained Munsif, 
the learned I^isti ict Judge states the ques- 
ti<‘n« for deci'-ion as follows:— 

*' The poitil i'. b<\v- vpr, whttbfr allowiDR tbal 
pl.iiniifiV sicry as re).ard^ Ib^ partitioo ia io' 
corrf't tbfre is an il inp to stow tbalNidbior 
bis successor got ti e lai'ds in euii or: partit on.” 

Now, the plaitjiifl s story as regards 
the partition was that it took place in 
lo07 after the settlement of the disputed 
hind with the resjondent tenants. That 
story was clearly rejected and it is difficult 
to see V hy its rejection should shift the 
hunleu of proof cn to the defendants in 
the suit. According to the ordinary rule, 
the burden was upon the plaintiffs to 
prove their title The learned Judge, 
however, ns is apparent from the mode 
in which he stated the point for decision, 
placed the burden on thedefendants. That 
he did so is confirmed by his further 
observation that, 

“ tho land bovine been originally joint, Ih* 
burdt-nof proof wai clearly on defendants to 
show ihai N'dbi goc il on pariilioo but they baw 
n't bt-en able to do so." ^ 

We aro of opinion that the learned Judge e 
mode of dealing with the burden of proof 
was erroneous. Then the Judge goes on 
to sav: 

" B'.ih sides clearly set up a false case: so’I 
dev<lv*s upon ibe Court to extract as moch 
Irutb as possible from tbe matpriala before it and 
plain’ifT.< no m r* than deferdunis, can be coo* 
filled totbeir cTi^iusl case." 

Tlie judgment, read as a whole, 80®®® 
to us to sliow that if the Judge had re¬ 
cognized that the burden of proof lay on 

the p aintiHs, heciuldnot have arrived 

at a decision, in their favour. In the 
circunistaocee, we are of opinion that it 
would he idle to remit the appeal to b0 
re. heard and that the ccurse that we 
ought to take is to set asi'le the julgni6nfc 
and decree ({ the District Judge and 
restore the ju lgineat and decree of the 
Muusif with costs of the Court and of the 
lower appellate Court. We order accord¬ 
ingly. 

v.b./r.k. Order set aside. 
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Sanderson, C. .1.. Tkunon and 
Waimsi.ey, . 11 . 

Kiiwar Ciniiidra Kiihore lion Choir- 
dhiiry —Api'elluut. 

V. 

Basat AH Chou'dhury anH another — 
Bt‘S|ioinleiits. 

Iji ttfis 1 atent Appeal No. 5 of 1016, 
Deci.led on 28t,h \uyust 1017, aj^aii.st de¬ 
cree of Chatteljea and Mullick, J-l., D/- 
3rd April 1015. 

(a) Lellen Patent (Ca! ) Cl. 15—Decirion 
of Sincle Jui jiC setting a»ice Older of Dis¬ 
trict Judge and remanding ca»e is "judg- 
tnent " 

A oecigicn of a sinRle Judge of the High Court, 
bj which tiU (rdtrefa Di^tric Judgr rfver^illg 
ill a) p^hI HD order < f a Mun^if carcell vg a s*ale 
U i-fl Rjiidc and tl e caee is leo aiided lo ihe DU- 
trici Judge f t ir-heaiing, i? a ‘jiidtinf-iit* within 
U.e rucauiDg of Ail 15, Letters Pat^rit. 

[P 41. Cl. P 418 CO 

(b) High Court* Act (1881). S. 15-High 
Couit cannot under S. 15 ii'lerfere with de¬ 
cision irom which no appeal or revision lie* 
under Civ 1 P C. 11908). 

Per b’rtin/crson, C. J., and Walnisley, Tbo 
Ilnjn L'Urt c-aui ot, by t-xenistig in. power of 
,U| erinieodi nee uider B. 16 U'gb Courts Act, 
18 G 1 , iiAnfi-re with the decision of a fubordi- 
iiatti Cl url front which do sfpfal or revision 
tlLder S. 115. Civil P, C.. it.s to the H'Rh Court. 

[I> 411 Cl. P419 C l] 
(cl Civil P C.(1908), S. )J5'c)-Decision 
of Distiicl Judge held not subject lo revision 
althougn bated uport grave misiake of facts 
— Misleke* held to be in regard to question 
which h* had juiisdiclion to decide (Per 
Curt ifti Tt'tnon, </ contra). 

Wi.ere a Di-tf:ct Judge K v-Tsed in appeal an 
order I f li MiiD>i( setting a-ide a sale under 0 21, 
B. U , Civil P C., I D ern neotisly boldiog that ibe 
pioreiiy eold wa- a 1/'d shvre in a pitni where* 
sail wat the ut disfuted 2/'rds eiisre that was 
sold, Hiid that t| e auction'inircliHFrT was a ‘new 
conn t' wberi-KB in fact he was a cc-.^Larrr io tbe 
)Tcp. r<', a'd wiihi ut coQ.ing to any dchnnito 
coiclu-icu as lo ibc publication of tbe sale pro- 
cliniation: 

JJeld: Pt-r Curiam ( Teunon, J. dissrntinp) — 
that the dtcision of the Di^Irict Judg.- was not 
furj et to U'vi i n under S. 116, il. (c), Civil 
F. C , HB ll e n istake- upon wibich be based his 
jiidpiiieiii, (hough grave misiaken of f«cr, were 
In I'Q.ird toquesiicus which bo bad jurisdiction 
tod tide. fP4l6C2j 

Per Teution, J. (ron/rn).—As tbe property 
sold wss cl< arl, s| ee fted in the sale prodama- 
lioii as It e judimeui-debtor's tf/:lrds share in the 
paint ui'd as there was no dispute betweeri the 
paities Hs to that sbaie, the oecision of (he Dis> 
tilci Judg*', hasid as it was cn tbe imaginary 
finding tbst the pro|erty sold whs a l/ilrd share, 
was ri|sc loievisKiD b\ the High Court under 
B. 116 <r} Civil P. C,, as it was tie duty of the 
I Isitict Judge lo decide secundum Hllfgata et 
] lobstn; altlitugh If the I artlis bad bren in dis¬ 
pute as to the judgment-debtor's interest in tbe 
patnl, and if, however etroneouely, the Dietrlot 


w liioh til I lij li ('. Ill t acting iiiidt r S. 11 ( ivil 

i'. C , Cl i.iii iii-t ii.itil. u*. (P G IJ 

Mohejiilra Xulli Hnj aid lii.vtcsh 
Clahnia fur Apieilaiit, 

Mohnii Mohau ChaLraid rtu— ior lies 
pomients. 

Sanderson, C. J.'-Tliis ia an rtpj oal 
iindri' 8 15, lictterg 1 atiut, ansing (rum 
a dilTcieui.e uf opinion t.etv\etn Cliatter- 
jca. J , and Muliick, .1. Tl:o lacts are as 
follows;—The laiidloid (>( tl.o jiiil^iment- 
del.tcr olitaiued a decree fur rent against 
hini, and in execution thereof, the judg¬ 
ment delilor’s interest in a I’atni tenure 
was sold, liis interest wasa 2/3rds share. 
At the sale the debtor's intere&t was 
bought for Rs. 2,755 by Kumar Chandra 
Kishore Roy Chowdhury, who was the 
owner of the remaining l/3rd share. Tbe 
judge ent-dehtor applied under 0. 21, 
R. i-0, to have the sale set aside; the Mud. 
sif in the Court of first instance set aside 
the sale on the ground that he was not 
satisbed that the sale j.rcclaiiiatioD was 
duh pulilished, and on the further ground 
that the price was deiinerately under- 
slated in the proclamation and that the 
disputed property was a valuable one and 
might he wortli Rs. 6,000, as alleged by 
the judgment-debtor. 

The auction.purchaser appealed from 
the order of the Court of first instance 
and the District Judge allowed the ap- 
peal. On the motion of tbe judgment- 
debtor, a rule was issued by the High 
Court which came on for hearing liefore 
Cliattorjea, J., and Mullick, .). Chat- 
teriea, J., held that the Court had i ower 
to interfere under Cl. (c), B. 115, Civil 
P. C., or unher S 15, High Courts Act, 
1861. On the other hand, Mullick, J,, 
came to the conclusion that having re¬ 
gard to the limited operation of S. 115, 
the Court had no jurisdiction to inter¬ 
fere; he expressed no opinion as to S. 15, 
High Courts Act. The opinion of the 
Senior Judge prevailing, an order re¬ 
manding the case was made and a re¬ 
hearing was directed: hence this appeal 
by the auction-purchaser. The grounds 
upon which Chhatterjea, J., bated his 
judgment were:— 

(1) that the learned District Judge did 
not cou;e to any finding, (a) as to whether 
there was a deliberate misstateoient as to 
value iu the sale pioclamatiou; or (b) as 
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to t'-e pa'ilication of the in-oclaraation; 
(2) til iC the le iriie i r)i=?trict Ju-lt’a start- 
(_• 1 V.i:li II ii.i'ooncei'tion on a fauila- 
rrentil poi^it, in that he hasod his jutlg- 
iiient upon the a^smnptioo that what 
was '-.as one thiri share of tno Paoti 
Tahi'i, w'iier-15 in fact it -aas two-thir.l 
viMro; the lo.irnol District Jmlge 

that the purchaser was a new 
comer’, whoi u-; he was himself a co- 
shaicr 111 the Patui tenure to the extent 
of one-ttiirh The question is, whether 
uuder the above circumstances the case 
comes wiihio Cl. (c), S. 115, Civil P. C. 

The clause provides as follows:—115. 

" Tin* High Court may call for the tecerd of 
[»ny ci >9 which has been decided by any Court 
subardiuate to such High Court and in which 
in aapjal lies ’.hereto, aad if such subordinate 
Court-lopoirs .... (c) to have acted iu 

the exirciseof ils jurisdiction illog.iily or with 
material irregularity, the High Court may make 
such order iu the case as it thiuks' lit.’' 

This clausa has been the subject of 
judicial decision in this Court, o. U., in 
Shew Prasad Biingshiihir v. Ram Chun- 
der Ilanhux (l), Jenkins, C. J. said: 

"it appears to me that S. 115 can only be 
called in aid when the failure of justicefif any) 
has been due to one or other of the faults of 
proccluro indicated in that section.*’ 

In Krishna, Mnhini Das<ce v. Kedar- 
naih Chtickerhiitti/ (2) PeMieram, C. T., 
spsaking of S. 022, Civil P. C. of 1882, 
which vvas in terms similar to tho sec¬ 
tion now under discussion, said: — 

" Cat tbi’U comes a very dilferont aud more 
dltticul'/ iiuistion, and that U llm <)uostioQ whe- 
t’uor this order ciu be nvisoJ by the Court 
under S. 02-2. Civil P. C. This is a section 
which h'is bjcu a good deal enquired into,” 

Iu our opinion it is a section of very 
limited operation. What the section 
says is that the High Court may revise a 
decision of tho Court by which the case 
was decided if the Court appears to have 
exercised a jurisdiction not vested in it by 
law or to have failed to exercise jurisdiction 
so vested, or to hive acted in tho exercise 
of its jurisdiction illegally or with 
material irregularity. Now, it seems to 
us, that tho meaning of this section is 
that, whenever a Court has jurisdiction 
to decide a (luesbion, whether it is a 
question of law or a question of facts, its 
decision on that question is not revisable 
by this Court. Both of these decisions 
were based upon the decision of the Judi¬ 
cial Committee of the Privy Council in 
Amir Hoosan Khan v. Skeo Baltsh 

1. A l R 1914 Cal 388=’23 I 0 977 =41 Cal 323 

2. {1838} 15 Oal 446. 


BaSat Ali (Sanderson, C. J.) 1918 

Singh (3). The question therefore is, 
can it be said that the District Judge 
aefod in the exercise of his jurisdiotioQ 
illegally or with material irregularity, 
and having regard to the construction pot 
on Cl. (c) S. 115, was the failure of 
justice due to such a fault of procedure 
as is indicated in this clause. As regards 
the misstatement of value in the pro¬ 
clamation, as I read the District Judge’s 
judgment, he assumed that there was 
such a inisstateinenb but ho thought it 
was not a material irregularity. As 
regards the alleged want of finding with 
reference to tho publication of the pro¬ 
clamation, I think that the learned Dis¬ 
trict Judge should have arrived at a 
definite conclusion on this point, but iu 
view cl his finding that the price obtain¬ 
ed for the property was adequate, this 
matter was apparently considered by him 
as of UD rnaterial importance to his judg¬ 
ment. As regards his misconception as 
to what was sold, and as to the position 
of the auction-purchaser, the learned 
Judge male a grave mistake of fact. 

The learned Judge, however, had juris- 
diction to decide all these questions, and 
if he made a mistake as to law or fact, 
this Court cannot interfere by way of 
revision. He had to decide whether the 
price obtained for the property was ade¬ 
quate. To arrive at a conclusion thereon 
he would naturally first have to decide 
what was the plaintiff’s interest in the 

Pabni taluk and whether the parebaser 

was a person who would pay a fair price. 
He stated that the property sold was a 
l/3rd share; and therein he made a 

mistake, as the plaintiff's interest was a 
2 / 3 rd 3 share; he also considered the 
chaser to be a ’ new comer' whereas e 
was himself a cosharer. These are ques¬ 
tions which, in my judgment, the learne 
Judge has jurisdiction to decide, ® ‘ 
though he made grave mistakes of fact, 
upon which he based his judgment wi 
respect to these matters, in view of 
construction placed upon the section in 
the above-mentioned cases, with w ic 
I agree, his decision is not revisable y 
this Court. It may be noted that tn® 
judgment-debtor was net witbou 
remedy: he could have applied to 
learned District Judge for a review a 
if the attention of the learned di^dge 
been drawn to the serious mis take o ^ 

8. (1835) 11 Cal 6-111 A 237 (P. C.). 
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which he Iml macle, it is almost icnpos- 
■aible to believe that tlio applioatioo lor 
review would liave been refused. As 
regards the conteutiou that this Court 
has power to interfere under S. 15, ni<*b 
Courts Act, 1861, having regard to the 
circumstances of this case, iii my judg- 
menb this Court has no such power. 

There was no right of appeal from the 
order of the District Judge, and in my 
opinion, as already stated, under the cir- 
cumstances of the case, this Court has no 
jurisdiction under S. 115, Civil P. C. 
to revise the judgooent of tlie District 
Judge; if this Court were to interfere, 
basing its interf.-reuee upon the powers 
conferred by S. 15, High Courts Act, it 
would, in my judgment, be straining the 
meaning of the word superintendence ’ 
unduly. It would mean that although 
there was no right of appeal and no 
power to revise under S. 115 of the Code, 
this Court could by exercising its power 
of ''superintendence” in effect bear an 
appeal, or act in revision. I am not 
prepared so to hold, and indeed it is not 
necessary to put upon the section in 
question any such strained meaning, be¬ 
cause, as already statel, there was an 
obvious remedy available to the judg¬ 
ment-debtor. viz., by way of review, by 
means of which the unfortunate mistake 
could have been put right. A preliminary 
point was taken that there was no right 
of appeal. In my judgment an appeal 
lies on the ground that Cbattorjea, J.’s 
judgment was one which deprived the 
auction.purchaser of the benefit of the 
District Judge’s judgment, which con- 
firmed the sale, and ounseiiuen'dy it was 
a judgment which materially affected the 
merits of the question between the 
parties. For these reasons, in ray judg¬ 
ment, the appeal should be allowed with 
costs both in this Court and before 
Chatterjee and Mulliok. JJ., the Rule 
should be discharged acd the or ler direct¬ 
ing a re hearing should he set aside. 
We assess the hearing fee at two gold 
mohurs for each hearing in this Court. 

Teunon, J.— This is an appeal under 
Art. 15 of the Letters Patent against the 
decision of Nalini Raojan Ghatterjea. J. 
By his decision he sets aside an order of 
the District Julge of Dioajpur and re¬ 
mands the case in which the order was 
made fer re-hearing. A preliminary oh- 
jeotion was taken that agsinst the deoi- 
sion of Obatterjsa, J. no farther appeal 
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lav imdor \ir. !•*) of Iho fi'ittorH Fatoiib. 
On this point I ajiroo v.it.h llie leuisiou of 
this Court in Cii'imh Clhir<ta Saka 
V. Jitniii’niJri} ua(h !!iiallii‘'lhirj<r (1) 
ftliOU;.;li uljiii; w-i5 an ajjpoal ag.iinst x 
judg-ijont ill second appeal) and, tliorc- 
foro, this olijection in ni;v ojiinion, oin- 
not bo sustained. The a[)paai arises out 
of an a[i['lic.vtion made by tlio judgmont- 
debtor on lor tlie provisions of the Civil 
V. G., 0. ‘21, R. 'dO, for llio .seiMug aside 
of a sale in execution. 

T!ie [iropmty soM was the jurl.;iiiont- 
debbor's 2,'drd share in a I'ortain I'a^ni 
Talu J. The tri.il Court held tint in llie 
sale proclamation tlie value of tlie pro- 
perty had been deiiberatoly under-estimat¬ 
ed, that the sale proclam itioii li id not 
been duly published and that l)y reason 
of these irregularities or frauds an ade¬ 
quate price had not been realised. Against 
the order setting aside the sale on the 
grounls just stated the auction-purchaser 
appealed. The District Judge at the hear- 
ing of the appeal came to no clear finding 
as to the publication of the sale proclama¬ 
tion, held that the statement of value 
(Rs. 600) though a gross misstatement, 
was not calculated to deter possible bid¬ 
ders and that the price fetched at the sale 
(Rs. 2, 755) was nob’seriously inalequabe. 
He therefore decree! the appeal. Against 
this decision there was an application in 
revision to this C)urt. At the heiario'? of 
the Rule then obtainei it was contended 
that the District Judge ha d failed bo value 
tho pr.Mierty sold, ni njly, ja Ig nmt debt¬ 
or's 2/jrd share in acertaio Patrii Taluq. 

Ilis ju Igment in fast m ikci it appiront 
tint he conceive 1 tint bo wasre juired 
to value a l/3rl shire. .Moreover, his 
jud.ifinnt in licitus th it hi hu (alien into 
a further error regarding the area, that is 
he appears to think that the julgmenb- 
debmr’s sutemeob of a.ea, GOO bighas, 
applies nob bo his own share (2/Jrl) hub 
to the whole Pabni of wnich the Judge, 
therefore procaeIs to value 1/Jrd, i. e., 
200 bigbas. The leamel Julges who 
heard tlie Rule differed, Mallick, J. who 
has himself apparently misapprehending 
the District Julge’s scateinjob regarding 
area, hillia* that the error committed 
by the District Judge did not being the 
Oise wiibiQ the sc )pe of S. 115, of the 
Cole, while the Senior Judge, Ghatterjea, 
J. was of opinion that uniar S. 115 of the 
Cole and S. 15 Ot-'-*-"’- Ant. 

4. I C zod, “ 
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tho C'yi-;: I cii 

AgHii'-t !ho 1 
r.i'i C'.t! : 
puvch i>CV. 

b;!-* I ron 1 on C'f Mie ap- 

hiri'' iho rircr into v.liicli tl-.e Dis¬ 
trict lu'-cfi !’.’.S' ^•^]|(,n is inerciy ono of 
thcS'.''oiVviKOUs-ieeisif ns or sad mistakes 
to wliicli Lhc Cl?-'.? cf Amir Jlnssnn Khan 
V. Shco liaksh Ibntgh {ij),decided by their 
Lorclshii s of tho Judicial Committee, and 
the ca-o cf Shew Prosad Bangshidhar v. 
Bam C'ninder Bariiux (Ushouid be held 
to apply. To tliis contention I am unable 
ito assent, Tb may be that if tho parties 
had been in dispute as to the judgment- 
dobbor’s interest in the Patni and if, how. 
ever erroneously, the District Judge had 
decided tliat his interest was not 2/3rd, 
but l/Jrd (and t!'e area not f'-OO bighas 
'but 200 liigiuis), this would have been 
merely an evrcnccus decision on a tjues- 
tion of fact with wliich, acting under 
S. 115 of tlio Code, we could not and 
should not interfere. 

But the case here appears to me to be 
ditferent, Tho property sold was clearly 
specifjtd ill tlio sale proolam.'iti-: n a? tho 
judgment.debtor’s 2'Jrd slvire. As to the 
extent r.f the ju'gment debtors’ interest 
there was no dispute hetween t!ie parties. 
Specilied shares aredi-tinct entities. It is 
the duty of a Judge t:> decide secundum 
allegatta et prolnta. Instead of doing so, 
the learned Jndgo hero has sot himself to 
valuo not the [iropertyscld but an entire¬ 
ly ditferont property, and on bis finding 
as to the value of this ditVerent or imagi¬ 
nary property he has declined to set aside 
the sale of the judgment-debtor’s property 
valued by tho judgment-debtor at more 
than double the price realised. By way of 
analogy merely, I should refer, in support 
of the view I take to two cases decided by 
the Bombay High Court and reported as 
Gorakh Bnbaji v. Vitkal Narayan Joshi 

(5) , Venkubai v.Lakshman Venkeba Ekot 

(6) . For these reasons and differing with 
all respect from my learned colleagues, I 
am of opinion that the present appeal 
should be dismissed with costs. 

Walmsley, J. —'fhis appeal is against 
an order passed by Chatterjea on an ap¬ 
plication made by the present respon¬ 
dent. The circumstances are as follows: 
The respondent’s landlord obtained a 
decree for rent against him , a nd in exec u- 

6 . (1887) 11 Bom 43f. 

0. (1888) 15 Bom. 617, 
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tion of that decree he caused respondent's 
share in a PatniTaluqtobe put up for sale. 
The share w as two thirds of theTaluq. In 
the sale,the share was bought by the owner 
of the remaining one-third share. Sub¬ 
sequently tho respondent applied to have 
the sale =et aside, and this application 
was granted by the Munsif. Then the 
auction-purchaser preferred an appeal, 
and the order setting aside the sale was 
reversed and the sale was confirmed. 
Thereupon the judgment-debtor preferred 
a motion iu this Court, a Rule was issued, 
and in due course the Rule came 
on for hearing before Chatterjea J. 
and MuIIick J. The former held that 
the case was one in which it was 
right to interfere and directed that 
the appeal should be heard again by the 
District Judge. Ths latter, however, 
was of opinion that the circumstances 
were not such as to bring the case within 
the scope of S. 115, Clivil P. C. The 
auction-purchaser has lodged this appeal 
against Chatterjea J’s, order directing 
tliat the appeal should be reheard. 

A preliminary objection was taken at 
the bearing by the learned Pleader for 
the respondent, to tho effect that no 
appeal lav, and he referred to the case 
of the Justice of the Peace for Calcutta 
V. Oriental Gas Company ['l)- I do nob 
thick that that case supports his argu¬ 
ment. The learned Chief Justice said 
there: “We think that ‘judgment’ in 
Cl. 15 means a decision which affects 
the merits of the question between the 
parties by determining some right or 
liability." Applying that definition 
to Chatterjea J.’s judgment, it is 
that it aff'ects the merits of tb® 
tion in a very material degree. The 
effect of the decision by the lower ap¬ 
pellate Court was to confirm the sale, 
but by Chatterjea J’s order the Mun- 
sif's order setting aside the sale is 

restored, until the auction-purchaser 

has convinced the District Judge at a 
second hearing of the appeal that i 
ought to be reversed. I hold, therefor^ 
that the ■preliminary objection cannot be 
sustained and that the appeal does lie. 

For the appellant it is nrged tha 
the reasons given by Chatterjea • 
cannot be brought within any of t e 
clauses of S. 116, Civil P. G. It » 
that clauses (aj and (b) have no applies* 
tion. Can it be said that 
7, (1872) 8 B L R 483. 


KrsiioRi; v. Ali (Walmsiey, J,) 

! I '-.rd •‘hruiii interfere. 

’ d.-’cl^icT: the present 
t een preierv' 'I by tlui auction 
A' ih? ho.'air.:: before us. it 
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District Judge “acted iu tlic exorci^^e rf 
his jurisdiction illegnlty or witli njatoiiil 
irregularity?" The learned Plcacier (or 
the respondent siys that because the 
lower appellate Court treated the pro. 
perty as being oue-third of the Talu-i 
instead of two-thirds, there was no 
proper trial of the case. He staled this 
argument in several ways ; (hat the 
learned Judge did not apply his mind to 
the case really before him ; that he 
decided a case about the one-third share 
and not about the two-thirds shaio ; that 
be did not try the judgment-debtor’s caso • 
at all, Stated in any form, tlieargument 
is, if I may use the epithet without 
offence, nothing but a specious way of 
saying that the learned Judge made a 
very serious mistake, regarding the 
extent of the interest which had been 
sold. A mistake of fact, however, and a 
wrong decision based on it. do not consti¬ 
tute illegality or irregularity. I think 
this view is in accordance with a recent 
decision of this Court [Shew Prosad 
Bungshidhur v. Bam Chunder Tlanhiix 
(1)] and with a decision hy their Lord- 
ships of the Privy Council {Amir Enssa 7 i 
Khan v, Sheo Bakhsh Singh (3)]. In my 
opinion, therefore, the present caso does 
not come within the scope of S. 115. 
Civil P. G. 

For the respondent it is urged that if 
be cannot obtain relief under S. 115. 
Civil P. C. at any rate the provisions 
of S. 15, High Courts Act, arc wide 
enough to cover his case. Attempts are 
often made to put an elastic interpreta¬ 
tion upon the word superintendence.’ 
Personally I think the word should be 
construed very narrowly. It is not 
necessary, however, to consider what 
meaning should be given to it, for there 
is one fact in the present case which 
prevents the respondent from asking us 
^ go beyond the provisions of the Civil 
P. 0. That fact is hie failure to apply to 
the lower appellate Court for a review 
of judgment. It is clear that the res¬ 
pondent was aggrieved by a mistake 
apparent on the face of the record,” and 
if he had made a proper application 
under 0. 47 be would, doubtless, have 
obtained relief. 

Although I share Chatterjea J's sym¬ 
pathy for the judgment debtor. I think 
we cannot uphold hie order. In my 
opinion the appeal should be allowed, 
the order directing the appeal to be re-' 
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luiial hv tlui Di.sh'ict .hidge should be 
St'?, i.sid.-, sii’.d Llui Uuln fihiniiio! Iiy tbo 
jndL’mei't dtjhfor slicu d bo (li;-cb;uged. 
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MoOKKR.TKI- and I^KAt'HCnorT, JJ. 

Sineniiran'Uh and ob'icrs—I’lain. 
tiiVs—Appellants. 

V. 

liajindra Char.dra Ciia>:dra .and others 
— Defendants—KespoD<:enr,9. 

Appeal No. 501 of Ihl'i. Decided on 
30th July 1917, from appellaf e decree of 
Dist. Judge, Dankura, D/- 7lli December 
1914. 

Tran»fer of Properly Acl (1882), S 100— 
Mortgage of non-transferable interest—Sub¬ 
sequent acquisition of transferable intereat 
by mortgagor—Mortgage is binding charge 
on alienee from mortgagor, 

A mortgaRo of non-(.xi!-teut propoity, though 
inoperative as a cuuvojabce. is operative as an 
executory aRreerarnt, which attaches to the pro- 
1 erl\ tliC momect it is acquired by the mortgagor 
and in equity tiansfers tbo beneficial interest to 
the oicrtgeg- o without any new act done by the 
mortgagor to confirm tin; !:u;rtr,.igo .(P 420 2 C 1 

If, therefore, at tbo date of Iho niorteagc tho 
mortgager ha'; only a uon-tran-f. rrable interest 
in the property mortgaged but Hubfequently he 
acquire.^ a traEsfcr-ible interest iu It. and ccnvey.s 
a pr.'ttioii of the mor(Raf>ed property to a third 
party, tho mottgagr operates as a valid charge on 
the whole prop-nty (including the portion con¬ 
voyed) enfcrceable at the instance of the mort¬ 
gagee Immediately on the acquisition of ibotrans- 
ferable interoit. Such a charge covers not only 
the original advance but also any money subse¬ 
quently paid to save the property. [P 421 1 C ) 

Mohiui 2-Iohnn Chatterjec—(or Appel- 
laots. 

Dwarkanalh Mitra and Bijoy Kumar 
Bhaltacharjee—(or Respondeuts. 

Judgment. —This is an appeal by the 
plaiotitfs in a suit to enforce a mortgage 
dated 1st September 1901. Two ques¬ 
tions are in controversy at this stage, 
namely, first, is the second parcel subject 
to an enforceable charge; and secondly, 
what is the amount still duo to the plain¬ 
tiff? The property in question originally 
formed part of a gbatwali tenure. Before 
the mortgage was executed, an agreement 
had been made on 5th August 1901 bet¬ 
ween the Government, the ^amiodar and 
the ghatwal to the effect that on resump¬ 
tion the land would be settled with the 
ghatwal. On the same day, the ghatwal 
executed a mourasi mukarari kabuliyat 
in favour of the zamindar, and on 17th 
December 1901, the zamindar exeontod a 
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nionra?i inukiuari patta in favour of tUe 
r-hiifw.i! T!io however, was not 

relc.;i'-.-i fiMo ill' [oliee liiitiefi till i7th 
Jiinv i'- '!- r.- l.'.VLon the exicutiLn of ih© 

morr.ra:o ai.iMhe t-t nip!e{it;n of tije re¬ 
sumption proceeiiiugs the ghatwal. on 
lytli May rJ02, sold tlie second parcel to 
the predecessors-in interesb of the con- 
toudiug clofenilauts who, in their turn, on 


;31sfc May 1909. conveyed the property to 
the reepondents. The question taken up 
by the contesting defendants is that on 
the date of the execution of the mortgage, 
the second parcel was still non-transfer- 
able ghatwali land, and consequently, no 
valid charge was created thereon. This 
view did not commend itself to the trial 
Court, and a mortgage decree was made 
in respect of the disputed parcel as also 
the other lands included in the security. 


On appeal,theDistrict -ludge tookadiffer- 
ent vitw ard held that there wa-no valid 

mortgage enforceableagainst this property. 
In our opinion this conclusion cannot be 
supported. 


It not necessary for our present pur¬ 
pose to determine, whether ghatwali pro¬ 
perty is inalienable in the sense that if it 
is transferred by the ghatwal to a stranger 
the transferor himself is entitled to ques. 
tion the validity of the alienation, for 
whether ghatw'ali land is or is nob inalien¬ 
able in the sense, our ultimate decision 
must he in favour of the plaintiffs. The 
position of the plaintiff cannot be worse 
than that of a mortgagee of non existent 
properly. On Ist September 1901, the 
ghatwal was entitled to the land, subject 
to certain restriefions on his right of 
alienation. These fetters were removed, 
let us assume, on I7r.h June 1902. But 
in anticipation of such removal, he had 
executed a mortgage in favour of the 
plaiutitla. If not immediately operative, 
tlie mortgage would, in equity, by ope- 
rativo, at least as an agreement to grant a 
mortgage. The true position then is best 
described in the words of Westbury;: L. 
C., in Ho’royd v MarshiH (l). 

•‘It is quite truQ that a deed which proferses 
to convey property which is not in existence at 
the ti'iioi is, as a conveyance, void aPlaw, siirply 
because there is nothing to convey. So in equity 
aconiract which engaces to transfer properly, 
whiob IS not in existence cannot cp-rate as an 
immediate alienation, merely because there is 
nothiuR to transfer. But if a vendor or mortga¬ 
gor agrees to sell or mortgage property, real or 
persoual of which be is not possessed at the time 
.and be rpc>iv<s the consideration for the contract 


and afterwards becomes possessed cf property 
ansv.erino thy description in the coulract, there 
is 1*0 doubt that a Court of equity would compel 
hiru to perform the contract and that the con- 
ifiic'. would lu equity transfer tfco beneficial in¬ 
terest to the moiigagce or purebaeer immediately 
ca the property Leing acquired. This of course 
assumes that the supposed contract is one of that 
class of which a Court of Equity would decree 
the specific performance. If it be so, then imme* 
diately on the acquisition of the property des¬ 
cribed the vendor or mortgagor would hold It in 
tru't for the rurcba«er or mortgagee, according 
to the term.s of tho contract.” 


To the samo effect are the observationg 
of Jessel. M. R , in Collyer v. Isaacsii): 


‘‘A creditor bad a mortgage security on exist¬ 
ing chattels and also the benefit of what was in 
form of assignment of non-existing chattels 
which might bo afterwards brought on to the 
prcuii«e.s. That assignment in fact constituted 
only a contract to give him the after-aquiied 
chattels. A man cannot in equity, any more 
than at law, assign wbat has no existence. A 
man can contract to assign property which is to 
come into existence in the future, and when it 
has come into existence equity treating as done 
that which ought be done, fastens upon that pro¬ 
perty, and the contract to assign thus becomes a 
complete assignment: see also Tailbyy.OfJidd 
Receiver (3),” 

These principles were applied in the 
case of Khobhari Singh v. Ran Prosad 
Boy (4), where the Court was called upon 
to decide the validity cf a mortgage of 
property, purchased at a sale for arrears 
of revenue, the title wherein had not at 
the time of the execution of the mortgage^ 
vested in the auction-purchaser. It was, 
ruled that a mortgage of non-existent 
property though inoperative as a convey¬ 
ance is operative as an executory agree-j 
ment, which attaches to the property the 
moment it is acquired, and in equity 
transfers the beneficial interest to the 
mortgagee without any new act done by 
tlie mortgagor to confirm the mortgage. 
Tho same doctrine had been previ^sly 
applied in the cases of Mackinlay v. Dun¬ 
lop (5) and Baldeo Parshad Sahu J. 
Miller {G}. Reference may also be made 
to tho decisions of the Allahabad Sigh 
Court in Ransidhar v. Sant Lai (7) and 
Gaya Din v. Kashi Gir (8). 

It is wcrthly of note that if this view 
were not adopted, the respondents would 
have to be left out of the suit as persons 
who had no interest in the roortga^ 
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Property at the date of its institution. If 
the contention of the respondents is well 
founded, on 19th May 1902, when the 
ghatwal transferred the disputed pro¬ 
perty to the predecessor-in-interest of 
the defendants, no title passed from the 
ghatwal. On 23rd November 1912, when 
this suit was instituted, the respondents 
had not acquired a title by adverse pos¬ 
session. The result would thus follow 
that the defendants were not proper par¬ 
ties to the suit. This position they are 
not prepared to accept; they maintain 
that as soon as the resumption was com¬ 
pleted on 12bh June 1902. the title ves- 
ted in them by virtue of the conveyance 
of 19th May 1902. But precisely the 
same argument is available to the plain- 
titVs; and they urge that the moment 
tho resumption was completed on 12th 
June 1902, the mortgage of Isb Septem¬ 
ber 1901 ripened into an unimpeachable 
transfer. In out opinion there is no 
possible escape from the position that 
there is a valid charge on the second par- 
jcel enforceable at the instance of the 
SdaintifTs. 

We may add that as a last resort, re¬ 
liance was placed upon the decision in 
Pxtrna Cuhaha v. iSasidamini (9). That 
case is clearly distinguishable. There the 
purchaser set up title by purchase at a 
sale in execution of a money decree. His 
position accordingly was that he had pur¬ 
chased the right, title and interest of the 
judgment>debtor -as it stood when the 
attachment was elTected. If on that date 
the judgment debtor had no valid interest 
the execution purchaser acquired no title. 
Prosonna Kumar Mukherjep. v. Srikant 
Bant (lO). In tlie view we take, it is 
clear that there is not only a charge on 
the property, but that the charge covers 
the original advance as also the money 
eubsequcDtly paid to save the property. 
[The result is that this appeal is allowed 
'the decree of the District Judge set aside 
and that of the Court of first instance 
restored. This order will carry costs 
))oth here aud in the lower appellate 
Court. 

. V.H./r.k. Appeal allowed. 

9. Second Appeal No. 1684 of 1909 
10 . (1918) 40 Cal. 173=16 I 0 366. * 
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ChITTV and BliACHCROFT, J.T, 

Abhoya Ohara)iGkosea,nA others —Peti¬ 
tioners—Appellants. 

V. 

liaj Kumar Ghose and others—0[)~ 
posito-Parties -Respon.lent?. 

Rule Nisi No. 601 of 1917, Decided on 
I3th July 1917, aguitist order of Sub- 
Judge. DiU5?a, in Appeal No. 602 of 1916. 

Practice—Procedure—Appeal heard after 
death of respondent—Application to rehear 
appeal in presence of representatives of 
deceased can be entertained though appeal 
is made to High Court, against decision of 
lower Court. 

An application made to the lower aj peltate 
Court loie-bearan appeal as ngainst the heirs 
and legal representatives of a deceai^ed respon¬ 
dent after substituting them in tbo place of that 
respondent, on the ground that he bad died 
shortly before the bearing of the appeal in that 
Ccurt, was refused by that Court on tbe ground 
that tbc application was oue for review which 
that Court bad no jurisdiclicn to grant inasmucb 
as an appeal apain.-t its dicisiot'had been pre¬ 
ferred to and was potrdiDg iu tbe High Court: 

Held: that (he lower appellate Court should 
have entertained tbe application and if it found 
on the merits of that applicticn that ibo abate 
ment of tbc appeal against tbe deceased respon¬ 
dent, which took place on the date of bisdeath, 
ought to be set aside, then it should hive set it 
aside and brought tbe representatives of tbo de¬ 
ceased ou tbe record and rc-hcaid tie appeal 
as Jar as they were coDceriKil. in ibeir pre¬ 
sence. [P 422 Cl] 

Sarat Chandcr Jiasak aijd Bepin 
Chunder Bose^ for Petitioners. 

Nath ^lukherjee—\ov Op- 
posite Parties. 

Judgment.— In this case an appeal 
was filed in tho Court of the Sut ordinate 
Judge against a decision of the Munsifon 
9th August 1916. In September 1916 de- 
fendant 8 Aniar Chand Diitt died. No 
auhstituticn was made of his heirs. The 
appeal was heard in July lOlG and, on 
2/th July, the lover appellate Court's 
decree was passed. Against that de¬ 
cision an appeal was filed in this Court 
on 30th August 1916 with the name of 
defendant 8 as a party. Tlio appellants 
say that they carno to know cf defen¬ 
dant B's death on 10th February 1917 
when an attempt was made to serve the 
notices of the appeal. An application was 
made co tbo lower appellate Court to 
re-bear the appeal against the heirs and 
legal representatives of defendant 8 on 
the ground that the latter had died shortly 
before the hearing of tbe appeal in that 
Court. The learned Subordinate Judge 
declined to entertain tbe application re- 
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it a-; one ‘'or '.-evievv ami cjnsAlor- 
iiiL' ' isc i umioi fi'l'eal to 

Mil'Courr^, lio Ii kI no jurls^lictioa to i ;0 
into M.al rjuc-=iticLi. W’e think that the 
leavijc l t'nt>or‘liuato J’l.lge wc. in error 
aoh that he have cntenainecl the 

applicati'jn to suhstitule the heirs of de- 
fon.ienty on its inorits. If he found on 
tlio merits of that a]iplication that the 
abatement against defendant s, which took 
place on tlm date of his death, ought to 
be set aside then he should haveseO it aside 
and brought the represent itives of the 
deceased on the record and re-beard the 
appeal so far as they were concerned in 
their presence. We think that that is 
what ought DOW to he done. It will, of 
course, 1)0 open to the learned Suijordinate 
Judge to decide whether the aha‘ement 
should he set aside or not on the merits 
of tiio application. The rule is accord¬ 
ingly made absolute. Wo make no order 
as to cost’. Tjet tho record be sent down 
at once and let tho Suliordinate Judge he 
requested to dispose of the matter as 
early as possible in order not to delay 
hearing of the appeal in this Court. 
v.B./r.k. Rule marie absolute. 
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Walmslky and Grcaves, JJ. 

Kascswar Mul'Crjee and fathers —Defen¬ 
dant •—Appellants, 

V. 

Annoda Prosad Patra and others — 
Plaintiffs—Kcspondenfes. 

Appeal No. 3324 of 1914, Decided on 
19th July 19l7, from appellate decree of 
Sub-Judge, Hooghlv, D/- 12-8-1914. 

(a) Easements—Right to discharge surface 
water—Owners of higher lands have right to 
discharge surface water in all seasons. 

Owners and occupior=! of higher lands hare the 
right to discharge surface water of their lands on 
to the contiguous lower lauds not only in the 
dry season but in all seasons of the year. 

/uM. [P 423 0 1] 

tb) basements—Right to discharge surface 
Right of owners of higher lands is 
not curtailed by natural changes enhancing 
burden of lower ground. 

This eight is not curtailed by any natnral 
changes such as the silting up of an adjoining 
river, in conscquencaof which the burden of the 
lower ground is enhanced* [P 423 0 2] 

(c) Limitation Act (1908), S. 23—Obstruc¬ 
tion to discharge of surface water is recur¬ 
ring cause of action. 

An obstruotioD to the discharge of snrface 
water constitutes recurring cause of action, so 
that no question of limitation can arise in regard 
to a suit for the removal of the obstruction. 

[P 428 C 2] 


Ram Chandra Majumdar and Hira 
Lai Chahralarty —for Appellants. 

Mohendra Nath Roy, b'ara Knnutr 
Miller and Rupendra Ku7narjlifl .)— 
lor Hasi)ondents. 

Walmsley, J.--Plaintiff 1 is the pro¬ 
prietor, and the other plaintiffs are te¬ 
nants. under him of two villages Khasnan 
and Bishubera. To the east of these vil- 
lages lie tho villages of Sonamni and 
Gazipur, owned by the defendants. It is 
conceded that the plaintiffs’ villages are 
higher than the defendants’ villages, and 
that the natural flow of surface water 
from tlio former is eastwards over the 
latter. Formerly the surface water of the 
four villages found an outlet into a stream 
called the Banspati on the east of defen¬ 
dants’ villages, but the bed of this stream 
has gradually risen until it is above tho 
level of tho holds lying to the west of it. 
A band separates Bishubera from Gazipur 
and Sonamni, called the pakband, and 
another band lies between the two latter 
villages and the stream on the east. In 
each of these bands is a “liana” or open- 
ing through which the water used to flow: 
but both banas were closed by the defen¬ 
dants several years ago. The plaintiffs 
sued for a declaration of their right to 
discharge their surface water over the 
defendants’ villages, for a direction upon 
defendants to open the hanas, for a per¬ 
manent injunction upon the defendants 
restraining them from closing the hanas, 
and for compensation. 

The defendants denied the assertions 


made by the plaintiffs, but that attitude 
has been given up, and they now resist 
the plaintiffs’ claim, on the grounds that 
the plaintiffs had no right to diso’narge 
the water on to their lands, that any right 
the plaintiffs may have had has been ex' 
tinguisbed by the defendants’ right to 
block the water exercised for a number of 
years, that the plaintiffs' have lost the 
right to sue for the enforoement of their 
right, and that the silting up of the 

stream has so changed the naturalfeatures 

of the four villages that the plaintiffs 
cannot discharge their surface water east¬ 
wards without ruining the defendants 
villages. The Court of first instance dis¬ 
missed the suit; the appellate Court de¬ 
creed it in part. On appeal to this Court 
the judgment of the appellate Court was 
set aside and the appeal was remanded to 
be re-heard. The appellate Court has 
again decreed the suit in part, awarding 
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to tbe plainfcift'9 a declaration that they 
have a right to discharge water from tlieir 
villages to the east during the dry season, 
but denying them the right to keep the 
hanas open throughout the year. Against 
this decree plaintiff 1 preferred a second 
appeal, hut it was dismissed under 0. 41. 
E. 11. The defendants also preferred a 
second appeal, and in response the tenant 
plaintiffs filed a memorandum of cross- 
objections under 0. 41, E. 22. We are 
now concerned with this appeal, and the 
cross-objections. 

The first question for decision is whe¬ 
ther the plaintiffs as owners and occupiers 
of the higher ground had tbe right to dis¬ 
charge surface water on to tbe contiguous 
lower ground. On behalf of the appellant- 
defendants it is urged that there cannot 
be any such natural right. This conten¬ 
tion I think is opposed to the view which 
has been taken by this Court in a number 
of oases, viz., Hameedoonnissa v. Anun- 
damoyee Dossee (1), Kopil Pooree v. 
Manick Sahoo (2), Imam AH v. Potesh 
Mundul (3) and Abdul Hakim v. Ganesh 
Dull (4). Without alluding to these cases 
in detail, it is enough to say that they 
distinctly recognize the right of the 
owner of higher land to discharge surface 
water over adjacent lower land or, as it 
is expressed in one of the judgments, a 
servitude of low’er lands to receive the 
natural drainage of adjoining lands on a 
higher level. English cases have lieen 
quoted but it is unnecessary to refer to 
them as the view taken in this country 
seems so well established. Tbe only case 
mentioned before us which leadsany sup¬ 
port to the defendants is a Madras case, 
Mahamahopadyaya Rangachariar v. 
Municipal Council Kumbakonam (5), 
but the circumstances were very different 
and I do not think that any help can be 
derived from that decision. 

In my opinion, therefore tbe plaintiffs 
bad this right. It is urged however that 
even if they once had it, they have lost 
it. In the first place it is said that the 
defendants have acquired by prescription 
a right to close tbe hana and keep the 
water from coming on their land. This 
argument fails on tbefinding of the lower 
Court; the closing of tbe hapa is to o re- 

I. W B Full Bonob Ballog 36, 

3. (1878) 80 W R 287. 

8. (1883)8 OaUee. 

4. (1686) 18 Oal 833. 

6. (1906) 39 Mad 689. 


cent for the defendants to Invo aoiiuired 
sucli a riglit. Secondly, it is s.rid t!iat 
the plaintiffs r.ann >!i now siio for an order 
directing tl«o luna to ho opunol I)‘^;;ui90^ 
if. was closed more tl\a!i six vears I)ofor 0 : 

a 

the institution ot ijiiif. Tu this tliel 
.answer i.s tliat the elosing of the hana 
constitutes a recurring c.aiiso of a.ctiou. 
Thirdly, it is said fliat th^ change in the 
bed of the Ransp.ati riv t Ins malo itiiii- 
possible for dofenJant’s land to receive 
the watei without very serious loss and 
therefore, the i.laintiffs’ right ought to 
bo regar.lo.l as extinguished. In this 
, connection it is pointed out that plain¬ 
tiffs speak of thoir right as a right bo 


discharge their surface water on to de¬ 
fendant’s land bhrougli the pakband hana 
and then through the hana in the second 
band into the Banspafi. If that were 
really the right belongingtothe plaintiffs 
the change in the bed of the Bauspati 
would affect it very materially. Bub I 
think too much is being made of mere 
words: it is quite clear that the plain¬ 
tiffs claim the right to discharge their 
surface water into 'Icfondants’ land and 
then went on to state that a- a matter 


of fact such water found its way through 
a second liana into tlie Banspati. I may 
add tliat it is for this reason that I liave 
spoken of I hs paid and hana in tiiosa re¬ 
marks and that I think thedecree should 
be limited to the opening of the pakband 
hana. If we leave out of consideration 
this quiblilo about the phrasing of the 
plaint, there is no force in the argument 
based on ih.a change in the Banspati. It 
is very unfoi tuuate for the defendants, 
but the burden is not enhanced by any¬ 
thing that the plaintiffs have done and 
therefore, tlie plaintiffs still have the 
right which they claim. 

The arguments put forward on behalf 
of the defendants are not tenable and 
their appeal must hedismissed with costs. 
With regard to the objection filed by the 
plaintiffs it is urged that the plaintiffs 
right is not curtailed because natural 
changes have taken place. It is certainly 
difficult to understand how a Court can 
declare that tliey have a right to dis¬ 
charge water on to the defendants land 
but that they may exercise it only in the 
dry season. The plaintiffs have not 
contributed in any way to the changes 
which have taken place and they are 
entitled to continue the exercise of their 
right. It is for the defendants to take 
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such steps IS may be aflvisable to deal 
wifcii the (lifliculties created by the rise 
in the bed of the Banspati. Tlie decree 
must therefore, he modihed but as the 
landlord s appeal was dismissed tbede- 
claration must he limited so as to be for 
the henobt of tlie tenants and their suc- 
cessors-in-interest so long only as the 
tenancies exist. 

r think, therPi'ore, that the tecant 
plaiutilTs' cross ohjecticn should bo al¬ 
lowed 1 *; indicated above. The decree 
will he to this el'Cect, that (he right of 
the plaintiffs to discharge water from 
the villages of Khasnan and Bishuhera 
through the [lakhand liana on to the de¬ 
fendants village Sonainni and Gazipur 
is declared; that- so iar as the plaintitVs- 
temuits and tlieir sncee.ssors.in-interest 
are concerned, this right may he exor¬ 
cised ar all timos of tlie year so long as 
their tenancies continue to exist; and 
that the defendants h(j directed to open 
the pakband liana within 15 days 
from the date of thi.s decree and that if 
they fail to do so the plainiitfs tenants 
be authorized to do so at the expense of 
the defendants and to recover the cost of 
doing so from the defendants; and that a 
permanent injunction be issued upon the 
defendants restraining them from closing 
the pakband hana. The plaintiffs tenants 
will recover their costs in the cross-ob- 
jection from the defendants. 

Greaves, J.— I agree. 

v.b./h.k, Ap'peals dismissed. 

A. I. R. 1918 Calcutta 424 
Chatterjea and Newbould, JJ. 

-4/i amud —Plaintiff—Appellant. 

V. 

A/ lavish — Defendant—Respondent 
Apeal No. bO or 1016, Decided on 15bh 
January 1917, from appellate order of 
Sub-.Tudgo, Mymensingh, D/- 30th No¬ 
vember 1915. 

/a) Mort?age-Decree for foreclosure— 
lime allowed for redemption runs from 
ate of decree of Court of first instance. 

In a decree fer foreclosure the period of time 
allowed to the mortgagor to redeem runs from 
the date of the decree of the Court of first in¬ 
stance, unlefs in an appeal from the decree the 
appellate Court enlarges the time: 25 Cal 311: 
11 C W N 679, Be). [P 424 0 ‘>1 

(b) Civil P. C. (1908), O. 34. R. 3 (2)- 
Court cannot accept payment after final de¬ 
cree is passed. 

The Trial Court cannot in the exercise of the 
discretion under 0. 84, R. 8 (2), accept payment 
after the final decree has been passed. 

[P 424 C 2] 
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Birendra Kumar De—for Appellant. 

Surendra Nath Das Gupta—ior: Res¬ 
pondent. 

Judgment.—The decree-holder, who 
is the appellant in this case, obtained a 
decree for foreclosure upon a mortgage. 
The decree gave six month’s time to the 
mortgagor to redeem. The latter pre¬ 
ferred an appeal. The appeal was dis¬ 
missed and there was no direction in the 
decree of the appellate Court that the six 
month's time would run from the date of 
that decree. The date of the original de- 
cree w.as 27th August 1913 and the appeal 
against that decree was dismissed on Isb 
December 1914. On llth February 1915, 
the decree holder applied for the de¬ 
cree being made absolute, and a final de- 
creo was passed. Subsequently on 24th 
May the mortgagor deposited the money 
in Court and that was accepted by the 
Munsif. Subsequently that order was 
set aside at the instance of the decree- 
holder. when it was pointed out to the 
Court that the final decree had already 
been passed. The order of the Munsif was 
set aside by the lower appellateCourt, on 
the ground that the six month’s time bad 
run from the date of the appellate Court’s 
decree. We think that the view taken 
by the lower appellate Court is erroneous, 
In the absence of any direction iu tbe 
decree of the lower appellate Court, the 
period of six months would run from the 
date of the decree of the Court of first 
instaoce: see Bhola Nath Bhattacharjee 
V. Kanti Ghandra Bhuttacharjee (l) 
Faijunai Sai-dar v. Asimuddi Biswas 
(2). It is true that the Court has the 
power, under 0. 34, R. 3. proviso, to en¬ 
large tho time for redemption. But the 
final decree had been passed before the 
judgment-debtor deposited tfie money. 
Under the oircumstanoes, we do not think 
that the Court had any power to accept 
the money long after the expiry of the 
time within which the judgment-debtor 
was to put in the money. The appeal 
must accordingly be allowed, the order 
of the lower appellate Court set aside 
and that of the Court of first instance 
restored. Each party will bear its own 
costs in all the Courts. 

v.B./e.k. Appeal allo wed. 

’]. US^r^CaT3i 1. 

2. (1907) 11 0 W N 679. 
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A. 1. R. 1918 Calcutta 425(1) 

Fletcher and Richardson, JJ. 
Emaduddin Ghoiodhurii — Plaintilt’— 
AppoUent. 

V, 

Danesh Mamud and others — Defen¬ 
dants—Respondents. 

Appeal No. 1557 of 1915, Decided on 
5th February 1917, from appellate decree 
of Dist. Judge, Rangpnr, D/- 8bh April 
1915. 

Landlord and Tenant—Ejectment—Eject¬ 
ment of korfa raiyat on expiry of term—He 
must be shown to be under-raiyat before 
ejectment* 

Where on the expiry of the terra of a kabuliyat 
in which the defendant admitted that bo \\as a 
korfa rai;at, the laudlord brought a ?uit for eject¬ 
ment on the ground that the status of the tenant 
being that of an under-raiyat, he was liable to be 
ejected on the expiration of the term; 

Held: that as the expression "korfa raiyat" did 
not necessarily mran an under-raiyat, the onus 
was upou the landlord to prove that the defen¬ 
dant was an under-raiyat and, therefore, Ii.tble to 
ejectment on the expiration of the term of his 
lease, [P 425 0 1: 

Mahendra Nath Roy. Sarat Chaiidra 
Khan and Atul Chandra Gupta — for 
Appellant. 

Probodh Kumar Das —for Respondents. 

Fletcher, J. —This is an a|>[) 0 jl from a 
decision ( f the learned District Judge of 
Rungporc, dated 8th April 191.5, re- 
versing the decision of the Munsif of the 
satne place. The suit was brought for 
ejectment. The right of suit wa» based 
on a kabuliyat tlie term of which had 
expried. The kabuliyat, a translation of 
which is before us. is the sole document 
whioli has been referred to in this case. 
Under the kabuliyit, it is stated in the 
argument, that it is admitted by defen¬ 
dant 1 that his riglit is that of an under- 
raiyat within the meaning of the Bengal 
Tenancy Act. That depends on what the 
meaning of the words “korfa raiyat” is. 
Personally I do not know the Bengali 
language: but the learned gentlemen, who 
appear in this case, and my learned 
brother, who is sitting with me, say that 
the words “korfa raiyat” do not necessarily 
mean an “under-raiyat” but may mean a 
raiyatunderatenure-holderor some other 
person. If that is so, it seems to mo to 
be quite clear that the learned Judge in 
the Court of appeal below rightly placed 
the onus on the plaintiff, because in this 
case the question of oqus seems to be the 
only question in the appeal. If the onus 
has been rightly placed the appeal oannot 
suooeed having regard to the view that the 


ieuined Julgo has taken on the facts 
piove.l hoforo him. 1 accept the state-j 
ment tliat “korfa raivat” does not ueoos- 
sarily mean a raiyat holding under a laiiyatl 
but is consistent with the other view 
that it may he a raiyat bolding under some 
person other than a raiyat. In that view 
of the c.ase, this appeal must fail and he 
dismissed with costs. 

Richardson. J, —I agree. It is not 
necessary fodc-Hne the term “korfaraiy it,” 
The kaliuliyat speaks of the defemlantsas 
having a ”kcnfa right”. WIk-p •^uch a 
right is subordinate to a jolo, the ques- 
tion wlietlier the tenant is a raiyat, or an 
under-raivilt must depend on thechanicter 
of the jote. 

V Ti.hi.K. Appeal dismisf^ed. 

A. I. R. 1918 Calcutta 425 (2) 

ClTATTERjr.E AND WaLMSLKY. J I. 

Keinhili Sheikh ■ Defendant — A[)pel- 
laiit. 

V. 

Tola Jiili and o//<ers—Plaintills—Res- 
pondents. 

Appeal No 800 of 1915, Decided on 
10th January 1917, from appellate decree 
of Sub Judge., Jc-ssore, D'- 19th January 
1915. 

Adverse possession—Co sharer—To acquire 
title against cotharers Iheir title must be 
disclaimed to their knowledge. 

Id order to acquire title by adverse possessioo 
agaiQst cosbarers. it must be proved th.at the title 
of the coeharers was disclaimed to their know¬ 
ledge, and possession held by excluding them for 
the statutory period, [P 42G C 2] 

Suiendra Chandra Sen — for Api-ellant. 

Jatindra Lai lianerji —for Respon¬ 
dent. 

FACTS, material to tliis refiort will 
appear from the following extracts from 
the judgment of the lower appellate Court; 
“Tliis appeal arises out of a suit brought 
by the piaintiffs.appellants for declara- 
tion of their title to certain lands aud for 
khas possession of tlia same. Plaintiffs 
case was that the plots Nos. 1 to 8 ap¬ 
pertain to a jama of Rs. 4-7-6, which 
belonged to Nazibulla, and plot No. 9 
appertains to a jama of Rs. 4, wh:oh be¬ 
longed to his son Kefatulla, thatKefatulla 
after the death of his father possessed 
both these jamas, and that after Kefa- 
ttilla's death his widow Tola Bibi (plain¬ 
tiff 1) and his two sons got those jamas 
and after the death of those sons Tola 
Bibi alone got the two jamas and was in 
possession of the same, that sho executed 
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2 . n' v;|'. It invc’’!;- of I’iiinLu 2, i\ajern. 

> li lu i' n.:\'if(-.u' !■ ; .1 f'.:- iUI'i 'iou 
Kai-iii wcro in j lint, j .'>.«-;co?ion of ti'.-s lanJs 


:)i tho two j'l’i'as, L-hi; iu l;jin she:, i^rant- 

Sti irj pj’-f) j-i s.-i tlPnj-Tjt ■'? the hr.rls to 
Ojn Adiia Ini r.is'vas, and thn jilaiiitid 
tool: j:nb.lcxjc of soaio of the lands fro’n 
nini at a. rent of K', li, per year, and 
t'hat tno ian is in suit appertain to that 
jania of il, and that the jilaintifis 
were in possossion of thoje lands till 
they were dispossessed by defendants 1 
and 2incollusiou with defendants 3 and 4 
in laiyuQ 1317, that defendant 4 never 
possessed the laud and that the mother of 
defendant 3 died before Nazil)ulla and 
that the plaintitls have ac:|uiied right by 
adverse possession. 

rile d-u'enco by defendant I uas that 
who suit is burred by limitation and 03 - 
toppsi, that the jaiiu of I\s. 4 was not 
3df-aflinito.1 i>roperty of Kefatullu, but 
It roa!!y helougol to Nazibiilla, that the 

mother of defendant 3 died after Nazi- 
bulla and {hat the jdaintiffs ilid not ac- 

(luire any right by adverse jmssession and 
that plasntilf 1 was never in exclusive 
possession of the disput-d lands, that tho 
sons of Tvefatulla predeceised lier lius- 
hand Kefatulla and they did nofc inherit 
aoyt.hing from their fu'h.er, and plain- 
tifT 1 could not get auytliing from her 
sons, that Nazibiilla die] leaving a son 
Kefatulla and two daughters, viz., mother 
of •Icfend int d and mothor of defendant 4 
and rhat oiah of the daughters inherited 
4 annus sliMe after the death of Nazibulla 
and 6 annas share after the death of 
Kefatulla ^ * 


The lower Court has decreed the-suit in 
part and has declared plaintiff’s right to 
2 annas share of plots Nos. 1 to 8 and 
4-annas share of plot No. 9, and the plain¬ 
tiffs have appealed against that decree 
while defendant 1 has also filed a cross- 
appeal....There was no satisfactory evi¬ 
dence on the side of the defendants to 
come to a conclusion that the two daugh¬ 
ters of Nazibulla ever possessed the 
jamai land, sol find thatthey did not pos¬ 
sess....There was evidence on the side of 
the plaintiffs that plaintiff 1 executed a 
kobala in favour of plaintiff 2 who is a 

relative of plaintiff 1.and that 

plaintiff 2 and Reajuddi used to cultivate 
the land and make over half share of the 
crops to plaintiff 1, so that this kobala 

.can be taken as assertion of right 

to those jamas by Tola Bibi alone . . . , . 


Tola Bihi alone paid rent up to 1315 

.sj it is clear that Tola Bibi 

alone was in possession of the jamai lands 
in exclusion of others for more than 12 
years rnd has acquired a fight to it by 
her adverse possession,...Plaintiff 1 was 
the registered tenant under the malik up 
to 1315, plaintiff 1 bad possession of the 
land till 131G. There was no evidence 
that defendants 1 and 2, or defendants 3 
or 4 had possession of it for upwards of 

12 years.The decree of bo 

lower Court be reversed and the suit be 
decreed with costs and plaintiff I's right 
be declared and that the plaintiff shall 
got possession of it.” Against the above 
decision of the lower appellate Court tho 
defendants preferred this second appeal 
to tlie High Court. 

Judgment.— The learned Judge has 
found on appeal that: 

“it is clear that Tola Bibi alone was in possession 
of the jamai lands in exclusicn of others for 
more than 12 years and has acquired a right of 
it by her adverse possession." 

It appears, however, that these otborsare 
her cosharers Now, in order to acquire 
a title by adverse possession sgainst co- 
sharers, it must be proved that the title 
of the cosharers was disclaimed to their 
knowledge, and possession held by exclud¬ 
ing them. If: does not appear that the 
mind of tdie learned Judge was directed 
to this aspect of the case. We think, 
therefore, that there ought to be a clear 
finding on this point, that is to say, 
whether the possession of Tola Bibi in 
the jamai lands was adverse to the know¬ 
ledge of her cosharers for the statutory 
period, so as to give bar a statutory title. 
The appeal will be retained on the file of 
this Court. The finding must be returned 
to this Court within six weeks under 
0. 41, R. 25. Civil P.C. 

v.b./r.k. Issue remanded. 
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Chatterjba and Richardson, JJ. 

Lakhi Gharan Saftaand oibers—Plsin- 
tiffs—Appellants. 

V. 

Bamid AH and others — Defendants " 
—Respondents. 

Appeal No, 1883 of 1912, Decided on 
28th August 1917, from ap'pellftte decree 
of Dist. Judge, Chittagong, D/- Ist April 
1912 

(a) Bengal Tenancy Act (1885)—Raiyat ac¬ 
quiring right of occupancy before pasting 
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of Act can retain his rights— Landlord and 
Tenant. 

A raiyftt who has acquired a riijiit o[ occupancy 
before the passing of the Benr’al Tenancy Act 
oan retain the privileges of an o'cupancy raiyat, 
although bis rout has been (ixed in perpetuity by 
reason of which he becomes a raiyat bolding nt 
fized rates according to the classiticivtiou of raiyats 
in the Bengal Tenancy Act. [P 4“2'< C 1] 

(b) Bengal Revenue Sales Act (1859), S. 37 
—Person acquiring occupancy light — Sub¬ 
sequent grant of fixed rent—He is still pro* 
tecled from ejectment under S. 37. 

A person who has already acquired an occu¬ 
pancy right docs not by obtaining a grant of 
fixed rent lose that occupancy right, and such a 
peisou is protected from ejectment under S. ?7. 

tP 428 G 2j 

Dhirendra Lai Kastgir and Jogesh 
Chandra Bose —for Appellants. 

Mohendra Nath Ray,Monmatha Nath 
Boy and Khitis Chandra Sen — for Raa- 
pondents. 

Judgment.— This appeal arises out of 
a suit by the plaintiff-appellant, who is 
the purchaser of an entire estate under 
Act 11 of 1859, to eject the defendants. 
The defendants ami their piedoceasors-in¬ 
interest, it is found, has been holding the 
lands at any rate from 1838 as vaiyats, 
and had acquirer] a right of occupancy 
in the lands in suit, hut the defendant 
Chunnu Miah and iioother in exe¬ 

cuted adaimi kaimichirastbai^porinanont 
Eaiyati Kabuliyat). The Courts below 
have held that the interest of the defen¬ 
dants wns protected under S. 37, Act il 
of 1859, and the plaintiff was net therefore 
entitled to khas possession hut wdS en¬ 
titled to fair and equitable rent for the 
lands. The plaintiff has appealed to this 
Court. Under S. 37, Act 11 of 1859, the 
purchaser at a revenue sale is not entitled 
to eject any raiyaji having a right of oc¬ 
cupancy at a fixed or at a rent assessable 
according to fixed rules under the laws 
in force. On the facts stated, the defen¬ 
dant's interest prima facie is that of a 
‘raiyat having a right of occupancy at a 
fixed rent.” 

At the time when the Kevenue Sale 
Law (Act II of 1859) was passed, the law 
relating to landlord and tenant in force 
was Act 10 of 1859, and under S. 6 of that 
Act every raiyat who cultivated or held 
land for 12 years acquired a right of oo- 
•oupanoy in such land. Under that Act 
there were two classes of occupancy raiyats 
viz., raiyats at fixed rates of rent, and 
occupancy raiyats who did not hold at 
Axed rates of rent (see Sa. 3, 4, 5 and 6). 
Both these classes of oooupaDoy raiyats are 


profocio ! \niiltr tlic i'rovi>o to S. 37, Ai-,! 11 1 
w iiicli j'rovidis thal tlu' | iirrh.i^i r phall 
nut ho entitled boejc*ct!iii> i:!!\;i' h.iving a 
right u( oCfUi'.Anc', at a at a 

rent assessa!)leaccordiugh'fixed mle.-; under 
the laws in force. ' Oociip-uio •• r li^.u s at 
fixed rates of rent" do not liriii anv [ihicc 
in tlie classiCcaticD of "raiy ilp" under 
the BenS^i TojiaDcy .\ot. Uuiier tlmt. Act 
tliere are occupancx' raiyats ;;nl nixats 
holding at fixed rates. But ii a laixat had 
a right of occupancy at a fixc^l rerjt under 
Act 10 of 185'J (as the defendaidL; i»i the 
present case had), we do notflinik that 
he lost his right of occujiaucy md the 
privileges attaching to it after the pissing 
of the Bengal Tenancy Act, mc-rely he. 
cause occupancy raiyats hokliug at fixed 
retes of rent are nob separately mentioned 
in the classification of raiyats under the 
Bengal Tenancy Act. 

It is contended on behalf of the appel¬ 
lant, on the authority of the case ofBhut- 
Hath Naskarv. Monmotho Noth d/?D'a{l), 
that a raiyat at fixed rates cannot have a 
right of occupancy. The iiuc-ticn which 
had to bo couci-.lercd in (hat oa^e xvae, 
xvhethor the intoroBb tlie Ir'enlanbs 
was a protected interest within Hie niean- 
ing of 3. 100, Cl (d). Ben. Ten Ant, 
Do.'s, -1., held upon a construction of the 
)fea.>e in Idutt case that the interest of tlie 
liefenjants wa.s a (enure, aud that if the 
defemlau-ri were treated ;;s raiyiit.s hold¬ 
ing at iixed. rates, their interest was 
not protected under S. 160 of the Act. 
On appeal nndc-r the Letters Patent, the 
learned Chief Justice afiirmcd the judg¬ 
ment of Boss, J., on the ground that the 
interest of the defendants was a tenure 
and therefore not protected under S. 100, 
and did not express any opinion on other 
question. Mookerjeo, J., confirmed the 
judgment of Doss, J., not only on that 
ground, bub also on the ground that a 
raiyat holding at a fixed rates is not pro¬ 
tected under S. 160, Ben. Ten. Act. It is 
necessary to consider in the present case, 
whether a raiyat holding at fixed rates is 
protected under S. 160, Ben, Ten. Act, 
as the present case has to be considered 
with reference to S. 37, Act 11, 1859, the 
wording of which differs materially from 
that of 8. 160, Cl. (d), Ben. Ten. Act. 
Beliance however is placed on behalf of 
the appellants on the obfieivations of 
Mookerjee, J., in that case, in support of 
the proposition that a raivat holding at 

1. (1909) -I'l 0 676, 
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iixi.’l vr;fp-i c^niiot luve a ri^ht of occu- 
I'ani-\. No fioul)t, the mere fact that a 
is lioM at fixed rates, does oot 
iinke it an occupancy holding for a 
raivat holding at a fixed rent may he 
croii'ed only a month before the reve¬ 
nue sale, and the raiyat. in such a case, 
cannot certainly be calied a raiyat hav- 
ing ^ right of occupancy. The defen¬ 
dants in the present case had acquired a 
rigiir, of occnpancy liefore their rent was 
fixe i in perpetuity, whicii again was be¬ 
fore rlie passing of the Bengal Tenancy 
Ac:, It is unnecessary therefe re to con¬ 
sider. in the [ireseut case, whether a 
raiv'it bolding at fixed rates after lie has 
hel 1 the land for 12 year? in a village 
can hecomo a settletl raiyat of the village 
au'i acquire a right of occupancy—a -lues- 
tioi, upon u’iiich there is divergence of 
]u.lici:i,l otiinion. See the utreporfed 
cases, ?iecond Appeal No. lllo of 19i5 
deci ded on loth February 1017 and Second 
A[)|' 0 al No, H47 of 1913 decided on 26th 
May l'^\'}{AkhilChixndiaiien v. Tripura 
Cliarait (2) i The only question for con- 
eideration is whether a raiyat who has 
acquired a right of occupancy before the 
passing of the Bengal Tenanev Act can 
retain the privileges of an occupancy 
raiyat although his rent has been fixed in 
perpetuity, by reason of which he be- 
comes a raivat holding at fixed rates ac¬ 
cording to the classification of raiyats in 
'the Bengal Tenancy Act. S, 19 provides 
that every raiyat who inimediately before 
the commencement of the Act has a right 
|of occupancy in any land shall, when the 
Act comes into force, have a right oc- 
,cupancy in that land- and S. 178 (l), 
|C1. (b). Ben. Ten. Act, provides that no¬ 
thing in any contract between a landlord 
and tenant made before or after the pass¬ 
ing of the Act shall take away an occu¬ 
pancy riglit in existence at the date of 
the contract. In the present case the 
kabuliyat executed in 1881. by which 
the rent of the defendants wasiixed.did 
not even purport to take away any right 
which t)i 0 defendants had at the date of 
the kabuliyat. The right of occupancy 
therefore which the defendants had, was 
net affected by the kabuliyat by which 
the rent was fixed. 

Mookerjee, J., in referring to the omis¬ 
sion of a raiyat holding at fixed rates’ 
from S- 160, suggests that 

“the policy of the legislature was to protect the 

‘ 2 . {i916r29T(r5G^' 
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raiyat, but not necessarily to the complete de- 
irinieDt of the purchaser of a tenure at a sale for 
arrears of rent. If a raiyat holding at a fixed 
rate of rent were protected from ejectment, the 
purchaser would acquire the property in an in- 
cumbered condition; for he would be unable, not 
only to eject the raiyat, but also to enbance the 
rent. On tho ether band, if occupancy raiyats 
and non-occupancy raiyats alone were protected 
from ejectment, while their possession would be 
maintained, they would be liable to have their 
rent enhanced from time to time, at the instance 
and for the benefit of the purchaser of the 
teoure.” 

Those cDDsi'ierabioDS however do not; 
arise in counection with the proviso to 
S. 37, Act 11 of 1859. That previso 
expressly Uys down that the purchaser 
shall r:ot he entitled to enhance the rent 
of an occupancy raiyat otherwise than in 
the manner prescribed by law or other¬ 
wise than the former proprietor, irrespec¬ 
tively of all ongagomonts made since the 
time of settlement, may have been en¬ 
titled to do Now the rent of an occa. 
l>ancy raiyat, who holds at a fixed rate of 
rent from the time of the Pernianent 
Settlement, cculd not be enhanced under 
Act iO of 1859, nor can the rent of such 
a raivat be enhanced under the Ben. 
Ten. Act. S. 37. Act 11 of 1859 hav- 
ing expressly laid down that the pur¬ 
chaser at a revenue sale is not entitled 
to enhance the rent of such raiyats, no 
question arises as to the "detriment of 
the purchaser” under that section. Where 
however the occupancy raiyat holds at a 
fixed rent not from the time of the Per¬ 
manent Settlement, hut only under an 
engagement made since the time of settle¬ 
ment, he is net proteoted'from enhance¬ 
ment, because the former proprietor would 

have been, irrespectively of the engage¬ 
ment, entitled in a proper case to raise 
the rent of such a raiyat. The purchaser 
however is not entitled to eject ocenpanoy 
raiyats of either of the two classes. The 

rights of the purcbaserasregardsenbance- 

ment of rant having been clearly laid 
down by S. 37, Act 11 of 1859, the 
considerations relied upon by Mooker¬ 
jee, J., do nob arise in connection with 
cases coming under S. 37, Revenue Sale 
La w. The case of Abdul Gani v. Muklul 
Ali (3), in so far as it holds that a per¬ 
son who has already acquired an occu¬ 
pancy right does not by obtaining a grant 
of fixed rent lose that ocoupanoy right 
and that such a person is protected from 
ejectment under S. 37, supports the view 
we take and to that extent we agree 
S. (1915) 42 Oal 745=81 1 C 19. 
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that (IdoisioD. H the opposite view wore 
taken, raiyats who mij’ht he hoMinj* 
lands for generations and who might liavo 
acquired rights of occupancy would bo 
liable to he ejected by a purchaser at a 
revenue sale, simply because they may 
come under the description of raiyats 
holding at fixed rates under the Bengal 
Tenancy Act, by reason of their rent be¬ 
ing fixed in perpetuity by contract, or by 
reason of their holding at the same rent 
from the time of the Permanont .Settle- 
meat or by reason ef a presumption aris 
ing under 3. 50, Ben. Ten. .\ct, that they 
have been so bolding, when the clear in- 
tention of the legislature is to protect 
such raiyats from ejectment at the bands 
of a purchaser at a revenue sale. 

We are of opinion that as the defen¬ 
dants had acquired rights of occupancy 
they were protected from ejectment under 
the proviso to S. 37, Act 11 of 1859, 
although they held at a fixed rent. The 
appeal is accordingly dismissed with 
costs. 

v.b./b.k. Appeal dismissed. 
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PLETOaBR AND RICHARDSON, J-I. 

Kali Charan Shaha a.Qdi others —Plain, 
tiffs—'Appellants. 

V. 

Oobinda Sunder Sanyal and others — 
Defendants—Respondents. 

Appeal No. 450 of 1913, Decide! on 
13th February 1917, from original de¬ 
cree of Offg, Sub-Jodge, Rajshahye, D/- 
16th April 1913. 

Landlord and Tana'll—Rent mil for—Per- 
■ on acquiring interest in tenancy prior to 
suit must be joined at party if plaintiff be¬ 
comes aware of such interest after suit is 
instituted—Bengal Validation Act (1903). 

In a suit for arrears of rent wf a tenure, the 
plaintiff if he desires to afl'Ct or override tho in¬ 
terest of a person in ths t-<nure acquired prior to 
the institution of tbe suit must, if lie becomes 
aware of such iater*st subsequent to tho insti¬ 
tution of his suit, join such person as a party to 
the suit. IP 430 Cl] 

A landlord sued for arrears of rent of a tenure 
the (eoure-holder, whose interest in a part of 
tbe tenure had been purobased by the defen¬ 
dants before the iosUtution of tha suit at a sale 
in execution of a moneN -deorea aijainst tbe 
'tenure-holder but thelandlord's fee was not do- 
poslted till alter the oon^lrinttioa of the sale. 
Altec tbe institotion of tbe salt the landlord 
became aware of tbe defendants' Interest in tbe 
tenure but did not make them parties to the 
rent suit and got a decree against the teonre- 
bolder. In execution of that decree tbe land* 
dord pncebaied the tenure; 
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Ill'll : tint livviu; r.v-irl < ’ 'lie ti'iin-. r,f (he 
\ nliflaU'll Ac'. (1 13. 'r)f llOii. i-Ik' fleff-iid mts 
acquir'd an intcrv^t ni t.*;.' i.iinr-* S.-for- the 
pl.iinliiT tiis(ifi!ti3.1 his ! t rent iinJ a< ho 

did O'jt in ike (!»■• dHl.ndniii a n.irtv t > (h;i, nit 
whuu lie hr-cainc swire of (l.i:, nb- 

<“qnont !•■) the in-tit .;i in ot tii. .-'lit, iu' .nUl 
not inToct i.’c override lhat interest of the dcfeu- 
dants by bis purchase of tho tenure in execution 
of his decree for rent .ai:ain>‘t the ciiginal teuurc- 
holder. (^P 430 C 1] 

Dioarha CkakraV'irtij an 1 Jotin- 
dra i^ath Lahiri —for A)i|>;liants. 

Iliralat Sani/nl ami Bireftwnr Loncki 
—for R- 33 pon'l'.)nts. 

Judgment.—This is an appeal Im, f .[.0 
plaintiffs from the jihlgmont of tha 
learned Subordinate Tmlgo of Rajsli'tiive, 
dated IGth April 1913. The facts so far 
as they are relevant to the present ap- 
peal are as follows:—One Khormannessa 
on 27th March 1897 created a permanent 
tenure in favour of persons who have 
been called the kundus in the present 
case in certain property. The property 
consisted of shares in certain toujis as 
well as the whole of tbe mokarari in- 
terest of portions of tbe same lands. On 
17th July 1902 the plaintiffs purchased 
the interest of Khormannessa in all the 
lands leased out to the kundus. The 
plaintiffs on 6 th June 1904 brought a 
suit for rent against the kundus and ob¬ 
tained a decree on 21st November 1904. 
The tenure was put up for sale in execu¬ 
tion and purchased by tbe plaintiffs on 
2 l 3 b May 1906. In the meantime on 18th 
January 1904, the defendants purchased 
at a sale in execution of a money-decree 
the interest of tho kundus in a portion 
of the property. 

This sale was confirmed on 21st May 
1901 but tlie Court, before confirming the 
sale, did not rejuire the deposit of the 
landlord’s fee as required by S. 18, Ben. 
Ten. Act. The de|)osib was however, 
male on 12th July 1904. The plaintiffs 
lud institutel their euit agaisb the kun¬ 
dus on 6 bb June 1904, and they did nob, 
even after thev became aware of the de¬ 
fendants’ purchase, apply to add the de¬ 
fendants as defendants to the euit they 
had brought against the kundus for rent. 
It has been argued on this appeal that as 
the plaintiffs were not aware at the date 
of tbe institution of their suit against 
the kundus of theioterest acqiured by the 
present defendants, they were entitled 
to odgleot the interest acquired by tbe 
present defendants when they came to 
hear of it after tbe institution of their 
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These cfi-e? seoDi to rae to h-ivo little, 
if any, bearing on the point in debate. 
The real question is whether a plaintiff 
desiring to effect or override the interest 
bf a perr^on acquired prior to the iustitu- 
Ition mu«t, if lie becomes aware of such 
interest sul)seiiuent to the institution of 
jhis suit, join siicli persons as a party to 
ihis suit boioro lie can affect or override 
suoii imprest. On general legal princi¬ 
ples I think he is so bound and if be fails 
to do so, the interest acquired prior to 
‘suit will not be affected. The defen¬ 
dants having acquired an interest in the 
property, it cannot be that’such interest 
known to the plaintiff's before decree is 
lial);e to bo sold in a suit brought against 
another person and to he determined with¬ 
out the deiendants h-i\ing an opportunity 
of paying bherenc and saving their pro- 
perty. I agree, therefore with the con¬ 
clusion of tlie learned Subordinate Judge 
in this respect. One other matter wac 
raised on the hearing of this appeal, viz., 
that the learned Judge had dismissed the 
suit as regards the land mentioned in 
schedule una to the plaint. The defen¬ 
dants, save as hereinafter mentioned, do 
not claim that the land mentioned in 
schedule una was included in their 5ale- 
certiffcate, but say that the lands in 
schedule gha to the plaint are also includ¬ 
ed in schedule una. The parties are 
agreed that the decree passed by the 
learned Judge should be amended by award- 
ing possession to the defendants of the 
land mentioned in schedule una to the 
plaint, but that this shall not prejudice 
or affect the right of the defendants de¬ 
clared by the judgment in the lands 
mentioned in schedule gha to the the 
plaint. 

Subject to this amendment, the judg. 
nienb appealed from must be affirmed and 
the appeal dismissed with costs, one 
hundred rupees. The parties have to day 
put in the terms on which the decree in 
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this cane should l;e drawn up. Let the 
decree ho prepared in those terms. 

Y.B. R.K. Appeal disviissed. 
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rLKTClJER AND RICHARDSON, JJ. 

Jagolandhu Dult —Plaintiff — Appel- 
lant. 

V. 

Rajoiii Knnta Pal and offiers—Defen- 
dants—Respondeats. 

Appeals Nos. 324 and 337 of 1915, 
Decided on 25th January 1917, against 
appellate decrees of Dist. Judge, Chitta¬ 
gong. D,’. 13th November 1914. 

fa) Bengal Land Revenue Sales Act (11 of 
1859). S. 36 — Object it to prevent true 
owner from disputing title of benamidar. 

Tho object of S. 36. Act 11 of 1859 is to 
prevent iLc true owner from disputing the title 
of )ns benamidar (certified purchaser), and not 
to preclude a third party from enforcing hie 
claim against the true owner in respect of the 
benaini property. (P 431 011 

(b) Bengal Land Revenue Sales Act (lief 
1859), S, 36—Sale under Act—Suit by third 
party to enforce bis right in respect of pro¬ 
perty sold — Court can consider whether 
defendant purchased property benami. 

In a suit by a third paity to enforce his right 
in respect of property sold under Act 11 of 1859, 
tho question whether the defendant purchased 
the property benami is not excluded from the 
consideration cf the Court bv reason of S. 36 of 
Act 12 Caf. 302 i?e/. fo. 

(c) Appeal—Duty of Court—Court finding 
appellant to be mere benamidar—it should 
not go into other matters affecting rights of 
respondents—Benamidar. 

In an appeal by a defendant in which he 
found to be a mere benamidar, it is not open t® 
the Court to go into other matters that affec 
the rights of the respondents. [P ^ 

Prabodh Kumar Das —for Appell^^^- 

Khiiish Chandra Sen — for BeapOQ' 
dents. 

Judgment.—These are two appea^ 
preferred against a decision of the 
District Judge of Chittagong, dated l3kb 
February 1914, reversing the decision oi 
the Munsif of Satkhira. The plaintiffs 
brought the suit to recover a share m a 
certain revenue-paying estate sold at a 
revenue sale for arrears of revenue and 
said to have been purchased by defen¬ 
dant 1 in the benami name of 
dant 2 and alternatively be asked tha 
if the sale was a valid sale, he mig 
be given his share in the surplns sale 
proceeds which had been withdrawn 
from the Collectorate by defendant I- 
The case came on for trial before toe 
Munsif who found, first of all, that defen¬ 
dant 2 was a benamidar of defendant 
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and thal! the real purchaser was, in fact, 
defendant 1. The learned Munsif also 
found, for reasons which commecded 
themselves to him, that as between the 
plaintiff and defendant 1, the plaintiff 
was entitled to recover the share bo sued 
for, less a particular share which tlio 
plaintiff alleged be acquired title to by a 
document calledamukhtiarnaroa, Against 
that decision defendant 2 appealed to 
the learned District Tudge. The learned 
District Judge on hearing the appeal 
agreed with the 6nding of the Munsif 
that defendant 2 was a benamidar of 
defendant 1, and that, therefore, he had 
no interest in the property. Prima facie, 
therefore, directly the learned District 
Judge came to the conclusion that defen- 
dant 2 bad no interest in the property, 
provided the point was capable of being 
entered into in the suit, the rest of his 
judgment was unnecessary and improper 
because no appeal had been filed by defen¬ 
dant 1, and having come to a clear con. 
elusion that defendant 2 had no interest 
in the property, it was not necessary for 
the Judge to enquire into the other mat¬ 
ters in order to adjust the rights of the 
parties before him. The case that has 
been made before us is that the finding 
as to dofendanb 2 being a benamidar was 
a matter which was excluded from the 
consideration of the Court, having regard 
to 3. 36, Act 11 of 1859, under wliich 
these revenue.payiog estates are sold for 
arrears of revenue. That section is in 
these terms ; 

"Any Buit btoughfctoousb tbe certified purchaser 
an aforesaid on the ground that tho purchase 
wae made on behalf of another person, not tho 
certified purchaser, or on behalf partly of himself 
and partly of another person, though by agree- 
meot the name of the certified purchaser was 
used, shall be dismissed with cost^.” 

The matter has been the subject of 
judicial decisions and the matter is con- 
eluded so far as this Court is concerned. 
In the case olChundraKaminyDeblea v. 

Ruttun Pattuok (1) it was held that 
3. 36, Act 11 of 1859, was passed in 
jOrder to prevent the true owner from 
disputing the title of his benamidar 
(certified purchaser), and not to preclude 
a third party from enforcing bis claim 
against the true owner in respect of the 
benami property. That is exactly the 
lease here. 8. 36 is, therefore, no bar to 
jtbe plaintiff’s rights in the present suit. 
That b eing so, directly the Jndge came to 

1. (I886J13 Otl 809. « . - - 
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tlie conclusion on the appeal before him 
that (letendant 2 had no interest in tho 
subject-matter in dispute i.nd was nierelv 
a bemuniJar, it was not open to him in 
that appeal lo go into iho other nrutorsi 
that affected purely ihe rights of the' 
respondents in that appeal and to vary 
the judgment of the first Court in the, 
manner he has done in the coiiise of his 
judgmonl. Tlie result, therefore, is that 
the apjic-al of tho piaiutiii, namely Appeal 
No. 321 of 1915, must he allowed with 
costs and tho appeal of defendant 2, that 
is, Appeal No. .3-37 of iOlo. must be dis¬ 
missed with Costs; th-at is to say. the 
decree of the Munsif will be restored with 
costs to the plaintiff in all Courts. 

V.B./r.K. Order accordinghj. 
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WOODROFFE AND ShAMSUL IIUDA, JJ. 

Mahamed Idris Meah — Defendant- 
Appellant. 

V. 

Mahamed Isahalc and another —Plain¬ 
tiffs—iiespondeuts. 

Appeal No. 3387 of 1015, Decided on 
2lst August 1917, from appellate decree 
of Dist. Judge. Cbittagang, D/- 26th 
August 1915, 

Practice—Appeal—Order refusing to re¬ 
cord compromise should be appealed against 
and not consequent decree — Civil P, C, 
(5 of 1908), O. 23, R. 3—Compromise. 

Where a Court, after making an order lefusiog 
to record a poll lion of cornpremise filed bv tho 
patties, goes cn to ity the case ou the merits 
and gives a final Judgment, tbe remedy of the 
dissatisfied paity is to appeal from tbo order re¬ 
fusing to record the petition, and not from tho 
judgment dealing with the case on the merit<>. 

Chandra Sekhar tSen —for Appellant. 

pTolode Kumar Das —for Respondents, 

Judgment.— This appeal is based on 
the ground that the Court failed to exer¬ 
cise jurisdiction in not recerding any 
order on the petition of compromise and 
that tbe Court of appeal should have 
given effect to the compromise petition 
filed by tbe parties. A petition was filed 
on 16th July 1915 and on 22Dd July an 
order was passed which, I think, should 
be read as an order refusing to record the 
compromise. The remedy, therefore, of 
the appellant before us was to appeal 
from that order instead of, as he has done, 
appealing from the final judgment dealing 
with the case on. the merits dated 26th 
August 1915. Tbe appeal, therefore, faila- 
and is dismissed with costs. 

v.b./b.k, Apyeal dismissed. 
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N'JS. Ii!3 P.ml ];jS of 1915, 
I'fci'l* 1 D'l :fr'l M'V Jf)17, from ;i[)p-ilate 
.1ecree= of 5ul) ’lu'l:'e. 2tiil Courf, Bnr'l- 

wiUi, P;- IHMi Novcinl)or 

(a) ChowkiHari Chakran Lands—Chawki- 
dari Chakran Lands form part of revenue 
paying estate in which they are situated — 
Zemindar has qualified title and dues not 
become trespasser if he comes in possession 
on being vncaled by chawkidar before 
resumption and transfer under Chowkidari 
Act—Settlement by zemindar before resump¬ 
tion proceedings are not invalid as against 
person obtaining under-tenure from zemin¬ 
dar after resurnpliom proceedings. 

C.lioAbidari chakran Uncl^ form part of the 
revenue pajing estate within whose ambit they 
are situate, iiiicl the zemindar^ has a qualified 
title thereto. Therefore when such lands being 
vacated by the chawkidar pass into the possession 
of the r.emindar, before they are resumed and 
transferred by the Collector to the zemindar under 
the provisions of the Cbosvkidari Act, the latter 
docs not bscomo a trespasser and a settlement 
made by him of those lauds prior to the resump¬ 
tion proceedings cannot be bold to be invalid as 
against a person who obtains a permanent under- 
tenure in respect thereof from the zemindar, after 
the rosumotiin proccelmgs. (P 4fi2 C 2] 

(b) Chawkidar! Cliakran Lands—Estate 
after resumption — New estate vesting in 
zemindar is in continuation ot pre-existing 
interest. 

Tlio now e<;t.vfe which ve't.s in the zemindar in 
respect of the 'howliidari chakran lauds transfer¬ 
red to him under the Cho.vkidari Act is in con- 
tiuuatioii and confirmation of his pre-existing 
interest iti thnsf* Unds. fP 432 0 2] 

(c) Bengal Village Chawkidar! Act (1870), 
S. 51 —Application of S. 51 is not limited 
only to cases of contract in respect of lands 
other than chowkidari chakran Lands, 

Tht* I'tg-ct of S. 51 of the Chowkidari Act is to 
mainiii'n tho validity of contracts made hy the 
r.em*iiclarin respect of cbowkidiri chakran lands 
and it is immrtcrial whether such contracts do 
or do not aDo include cither lands wiiich are in 
no way affected by the resumption proceedings. 

[P‘J33Cl] 

The application of the section cannot bs limited 
to cases where there has been a contract by the 
remindar in respect of lands other than c'nowki- 
dari ch ikran Unds. IP 431 Cl] 

Ba?n Gka7idra Majumdar—(ot Appel¬ 
lant.. 

Jogesh Chandra Roy and Haradone 
Choiterjee—ior Respondents. 

Judgment.— This is an appeal by the 
plaintiff in a suit for recovery of posses¬ 
sion of lands on declaration of title. The 
lands were originally chowkidari chakran 


binds include! in a revenue paying estate 
sv-uited within the jurisdiction of the 
Collector o; .Murshi iabad. Thechowki- 
dars who were in occupation disappaarecl 
many vsars ago. Tiie zemiudav thereupon 
ipi-ropriaiel the lands, dealt with them 
as included in his estate, and settled them 
with the defendants as tenants. The 
Subordinate Judge has found that the 
t1ei0D<lant3 have been in occupation for 
many years as tenants under the pro. 
priebor. On 21st January 1909, the lands 
'vere resumed by the Government, and 
on the day following they were transfer¬ 
red to the zemindar in accordance with 
the jirovisions of the Village Chowkidari 
.\cb. 1970. On 23rd Dscember 1911, the 
plaintiff obtained a permanent under- 
tenure from the zemindar and, on 3rd 
October 1912, he instituted this suit for 
ejectment of the defendants on the ground 
that they were trespassers, unlawfoily 
in occupation of the disputed lands. The 
Court of 6rst instance decreed the suit. 
Upon appeal, that decision has been rever¬ 
sed by the Subordinate Judge. In this 
Court, the decision of the lower appel¬ 
late Court has been attacked on the ground 
that on the facts found, the zemindar had 
no authority to settle the lands with the 
defendants before they had been resumed 
and transferred to him under the pro¬ 
visions of the Village Chowkidari Act and 
that the defendants must consequently be 
treated as trespassers. In our opinion, 
there is no foundation for this conten¬ 
tion. 

The decision of tho Judicial Committee 
in the case of Ranjit Singh v. Kali Dasi 
Dehi (l), leaves no room for doubt that 
those chowkidari clvikran lands formed 
part of the revenue paying estate and 
that the zemindar had a qualified title 
therein. Consequently when tha 
were resumed under the Village Ghowki-' 
dari Act and were transferre.! to tbe 

zemindar in <aocordance with its provisions 

the estate taken by tbe zemindar was m 
oenfirmation and by way of continuance 
of his existing estate. It is thus impos¬ 
sible to maintain the proposition that 
when the land vacated by a ohowkidar 
passed into tho possession of the 201 ^*° 
dar tbe latter became a trespasser. _ Tb® 
zemindar no doubt incurred a liability to 
pay additional revenue to the Govern¬ 
ment in respect of this land. The amoQ^ 

A I’R 1917 F'O 8=44 Oal 841=l0l C981= 
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of such revenue was determined by an 
appropriate proceeding under the Village 
Chowkidari Act when the lauds were re¬ 
sumed and transferred to the zemindar. 
But as explained by the Judicial Com¬ 
mittee the zemindar had a subsisting 
interest in the land, and the now estate 
vested in him was merely in continua¬ 
tion and confirmation of that pre-existing 
interest. What then is the true position V 
The chowkidars vacated the lauds; the 
grantor of the plaintiff thereupon took 
possession of those lands and allowed the 
defendants to occupy the lands as his 
tenants possibly on the erroneous assump¬ 
tion that they formed mal lands of his 
zemindari; subsequently a transfer was 
effected in his favour under the provisions 
of the Village Chowkidari Act. 

The plaintiff is clearly not competent 
to contend that the defendants, who were 
brought upon the lands as tenants by his 
grantor, are trespassers. An argument 
has been based on S. 51, Village Chowki¬ 
dari Act, to the effect that the section 
applies only to cases where there has 
been a contract by the zemindar in res¬ 
pect of lands other than chowkidari 
chakran lands. In our opinion there is 
no foundation for this limited construc¬ 
tion of S. 51. The object of S. 51 is to 
maintain the validity of contracts made 
in respect of- chowkidari chakran lands, 
and it is immaterial whether such con¬ 
tracts do or do not also include other 
lands which are in no way affected by 
the resumption proceedings. We hold 
accordingly that the Subordinate Judge 
has taken a correct view of the relative 
rights of the parties and that the suit has 
been properly dismissed. It is not neces¬ 
sary for us to determine the precise status 
of the defendants as tenants under the 
plaintiff; for it is a sutficient answer to 
the claim for ejectment that the defend¬ 
ants are not trespassers but tenants. 
The decree of the Subordinate Judge is 
accordingly affirmed and this appeal dis¬ 
missed with costs. The judgment will 
govern the other appeal {Second Appeal 
No. 158 of 1915) which is also dismissed 
with costs. 

V.B./r.k. AppeaU dhmimd . 
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TKUNON and NEWliOULD, JJ. 

Gam ProsauHit Lahiri and others •— 
Plaiutiffs—Vetibioners. 

V. 

Siiiniriiddin Soii-ar and others — De¬ 
fendants—Opposite Putics. 

Rules Nos 5'.l3and i'21 to <'34 of 1917, 
Decided on 17th December 1917, against 

order of Munsif, Dhnri. 

Civil P. C. (1908). O. 1, R 10 121-Suit for 
recovery of rent against one heir of original 
tenant — Remaining heirs can be added as 
parties allhongh not necessary parties. 

In a sgit for recovery of arre.iT'Ofretitin- 
Btituted .igiinsl ono of tho heir< of the ori"in il 
teniint whose name was rccurJ^J in the land¬ 
lord’s sherista, the reraainin? heirs of th” tenant 
were ou their application added as [ allies to the 
suit: 

Held : tb.at althoush the added defendants 
were not strictly neces.sary parties to the adju¬ 
dication of the questi.'n arising between the 
plaintiff and the original defendant, yet they 
were not improperlv added as pailies t'> the suit: 
0 I. C. 510. Foil. ■ CP4'3C2:P 434 Cl] 

Rash Behari Chose, and Dchcndra 
Nath Bngchi — i >r Petitioners. 

Snrtit Chamlr.i ii'>y Chowdhary o.n>\ 
Janendra Mohan Dos — (or Opposite 
Parries. 

Judgment.—These 15 Rules arise out 
of 15 suits for arrears of rent instituted 
three in the Court of the Subordinate 
Judge and twelve in the Court of the 
Munsif of Goalpara.'The suit is brought 
by the admitted landlord and as institut¬ 
ed was against one of the heirs of the 
original tenant, a person of the name 
of Taripat who died in 1316. The heirs 
other than the original dofondanb being 
eight in number, two sons of Taripat and 
and six female heirs appliel that they 
should be added as parties to the suit. 
Their application was opposed by the 
plaintiff mainly apparently on the ground 
that the original defendant, the oldest 
son of Taripat, was the person whose 
name was recorded in his sherista. But 
in dealing with the application of the 
remaining heirs the Courts below have 
found that they are in faab heirs of Tari¬ 
pat and are in possession equally with 
defendant 1 in the holdings in question, 

On these facts wS are unable bo distinguish 
theseoasesfrom the case of Basli Bihi 
V. llaivf-ii.d.din{\),9>nd though speaking 
for myself I am not prepared to say that 
the added defendants were strictly necas- 
sary parties to the adjudication of the 
questions that^rise betweenjbe plaintjff 
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i;il ilefemlaut I, yet in view of tlie 
locii^ion to which we have referred we 
.ire iinxblo to ?:\y that the Courts helow' 
l)ave exorcised their discretion iiopro- 
perly hy abiding the cosharer ter^ants of 
tlie hoi.lings as parties to these suits. 
In this view those Rules are discharged 
with co3t.s. We assess the hearing fee 
at the aggregate sum of five gold inchurs. 

v.];./h K. .Rule (Uscimrged, 
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landlord to recover rent in arrears. De- 
fendants 27 and 28 are admittedly co. 
sliarer landlords. The plaintiffs’ case was 
that the rent was Rs. 49 odd. The case 
set up by the defendants-appellants wae 

that the rent was Rs. 49 odd but that 
the tenancy had been sub-divided and 
instead of one holding held at the rent 
of Rs. 49 odd there were two holdings, 
one of which was held at a rent of Rs. 34 
odd of which the principal defendants 
were the tenants and another held at a 


Fletcher and Newbould, JJ. 

Rajani Sundari Dasi and another — 
Pro-formaDefendants—Appellants. 

V. 

Hara Stindari Dasi and others — 
Plaintiffs and Defendants—Respondents. 

.appeal No. 1500 of 1916, Decided on 
0th .luly 1017, from appellate decree of 
Sub-.Tiidge, Nadia, D/- 25th ^^arch- 1916. 

(a) Bengal Tenancy Acl (1885), S. 88 — 
Express consent in writing does not mean 
consent implied from contain documents. 

.All express; consent in writing within 8 . 88 . 
does not mean a consent which is to be implied 
from certain documents. C 2 ) 

Thcrefi-re the consent, if any. which arises by 
implication from the rent-receipts granted by a 
hndlord in respect of a part of the lenuro'or 
bolding, with a knowledge that the tenancy 
has beoQ sub-divided by the tenants, or from 
jama wasil bakis or from road-cess returns filed 
by a cosharer of the landlord, cannot be a 
consent in writing within the meaning of 

1®- ^ [P 434 C2] 

buch documeuts cannot be taken as principal 
evidence to prove a consent in writing which 
doos oot, in fact, exist; they can only bo used 
as evidence of such consent, when it is proved 
that there was in fact an express consent in 
writing which foe some reasons cannot be 
produced. [p 435 q 4 ^ 

(b) Bengal Tenancy Act (1885), S. 88— 
Jama waiif baki is not rent-roll. 

An jama wasil baki (an annual statement of 
the rents payable and received from a particular 
estate) is nof a rent-roll within the meaning 
of the proviso to S. 88 . The rent-roll mentioned 
tnereiu is in a jamabandi—a permanent docu¬ 
ment kept in the estate office or shetista of a 
landlord which contains a list of the tenants 
and the rents payable by them and which is 
kept up and amended from time to time. 

[P 4?4 C 2; P 435 0 1] 

Mohendranath Z?oi/and Manmothanath 
Roy —for Appellants. 

Baranashi Bashi Mukerjee— for Res¬ 
pondents. 

Fletcher.J. This is an appeal by de¬ 
fendants 27 and 28 against a decision of 
the learned Subordinate Judge of Nadia 
dated 25th March 1916, reversing the 
decision of the Munsif, Chuadanga. The 
plaintiff brought the suit as cosharer 


rent of Rs. 14 odd of which defendant 27 
was the tenant. The first Court adopted 
the view of the appellants. The second 
Court has reversed that decision. The 
main point in this case turns on the 
provisions of S. 88, Ben. Ten. Act, as 
applicable in Bengal or Behar. We are 
not concerned with the Act as it now 
is in Eastern Bengal or formerly in Ben¬ 
gal proper. The case turns on this : First 
of all, whether certain rent receipts that 
have been produced show an express 
consent in writing to the division o( 
the tenure or holding or the distribution 
of the rent payable in respect thereof 
as mentioned in that section. An express 
consent means a consent opposed to one 

wbich is to be implied from the docu 

ments. There are no express words in 
these rent-receipts of a consent. The 
consent, if any, arises from the implica¬ 
tion that the landlord received the rents 
and granted the receipts with a know¬ 
ledge that the holding bad been sub¬ 
divided. It is impossible to say from 
these rent-receipts that there was ani 
express consent. 

The next point that has been urged is 
that S. 88, Ben. Ten. Act is qualified by 

a proviso. It is not always easy for the 

tenant to produce an express consent. 
It may be verbal or acted on by both 
parties or may be lost. So the Legis¬ 
lature provided that an entry in the 
landlord’s rent*roll to the effect mention¬ 
ed above sRould be prima facie evidence 
of the consent mentioned in the former 
part of the section. The question is 
whether the document produced in the 
present case is a rent roll.. The learned 
Judge of the lower appellate Court states 
that the document produced is ^ 
rent-roll. The document is what is 
<3alled a jama wasli baki ; that is. ’ 
understand, an annual statement of th® 
rents payable and received from a parti¬ 
cular estate. The jamabandi is what i® 
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called in England a rent roll, namely, a 

permanent document kept in the estato 
officeor'thelsherisbhaoi'a landlord, which 
contains a list of the tenants and tho 
rents payable by them and which, I 
suppose, is kept up and amended from 
time to time. That I suppose, is the 
rent-roll mentioned iu the proviso of the 
section. However there seems to he no 
reason to think that the learned Judge 
in the lower appellate Court was not 
right when he said that this document, 
the jama wasil baki, was nob the lent- 
roll Therefore the presumption which 
arises by virtue of the proviso did not 
arise in the present case. 

The last point that was urged was that 
in a road cess return made in the year 
1901 by one of the cosbarers not the 
plaintiff the sub-division of the tenancy 
was referred to. That, of course, cannot 
be taken to be an express consent in 
writing I think it may be evidence of 
consent. But tho question is “ does it 
evidence a consent in writing ” 7 Before 
looking into a document like this to 
establish a consent in writing, it must be 
proved,,first of all, that there had been a 
consent in writing, and secondly, that 
consent in writing, although sought for, 
could not be produced and therefore it 
must be presumed, at any rate, against 
the person who made it that there had 
been a consent and that that consent was 
in writing as stated by some witnesses 
who were believed to have proved it. A 
dooum^ot like this cannot be taken in 
evidence as principal evidence to prove 
a consent in writing, which apparently 
did not exist. In my opinion, the learned 
Judge of the lower appellate Court ar¬ 
rived at a correct conclusion. The pre¬ 
sent appeal therefore fails and must bo 
dismissed with costs. 

Newbould. J —J agree. 

, v.b./r.k. Apfieal dismissed. 
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MOOKIiRJEE AND BeACHCEOFT, JJ. 
Boncfjram 3/ooi<?r;e«—Appellant. 

V. 

Pttrno Chandra Boy—Respondent. 
Appeal No. 1 of 1917, Decided on 22Dd 
August 1917, from order of Diet. Judge, 
Birbhoom. D/. 19th September 1916. 

(•) Civil P. C. (1908), St. 99, 100 and 103— 
Appeal against appellate decree passed with* 


out jurisdiction is maintainable — Appeal 
maintainability. ’ 

.\'o Court can entertain nn appeal wli icljit 
uot cxpresslv aiithori.ad by law to bear. 

, Wl-.cie a dccroo lia^ been imdc witliout jiiri.'^clic- 
tion. .apjifai lies .^^;aill^t it |.i.'cis<lv in ibo 
same manner .IS if it !„id bfen made witli juris- 
diction. (I’FIGCI] 

|b) Bengal Civil Courts Act (1887), S. 21 (1) 
— District Judge cannot hear appeals in pro¬ 
ceedings out of oiders over Rs. 5,000. 

Ciider S. 2 l, .sub-S. (1), a Di.ttiot ,JudL;e b.a.s uo 
jurisdiction lo hear an apjoui from :i decree ur 
order, where llie valued ttiOHiit inwbi.'hor 
the prcccediogs arisiiiv cut of ibo dterpe or 
order was made exceed?. R.-j. S.OtO ; p: /, r. 

27 t'.l/. ; 35 /. O’. 344 ; E! .1//. and 18 

M.id. 2,3, Foil. [i’485C-'J 

Bepin Bcli-in Ghosh, II and Sar,it 
Chandra Dey-fot Appellant. 

Jitendra Lai Danerjer —for Respon¬ 
dent. 


Mookerjee, J.— This is an appeal 
from an appellate order passed in execu¬ 
tion proceedings on the basis of a decree 
in a mortgage suit which was valued at 
above lU. 5,000, The order of (he Di?. 
trict Judge, which modifies the order of 
the Subouiirate .-ludg^ is challergtd cn 

the ground lliat the appeal fiom ilia 
order of tho Subordinate Judge lay to 
this Court and not to the District Judge. 
This contention is clearly noii.foumied 
S. 21. sub.S. (1). Bengal Civil Courts- 
Act 1887, provides that an appeal from' 
a decree or order of a Subordinate Judge.' 
shall lie to the District Judge where the 
value of the original suit in which or 
in proceedings arising out of which the 
decree or order was made does not execed 
Rs. 5,000 and to the High Court in an> 
other case. In the case before us the 
value of the original suit exceeds Rupees 
5,000. Consequently, an appeal against 
an order made in a proceeding arising out 
of tbe decree in the suit lies to this 
Court and not to the Court of the Dis¬ 
trict Judge. The order of the District 
Judge was consequently made without 
jurisdiction. Tbe question thus arises, 
whether this Court is competent to re¬ 
verse that order in the exercise of its 
appellate jurisdiction. There can ho no 
question that tbe order of tbe Di.strict 
Judge made under 8. 47, is a decree with- 
SQ the meining of S. 2, Civil P. C. Asi 
the order was passed in appeal, a second! 
appeal lies to this Court under S. 100, 
provided the reason assigned in support 
of it, namely, that the District Judge 
acted without jurisdiction, falls within 
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i^capo of onr or other of the three clauses 
,f sui).S. (1) of that sectioD. 

The decision of the District-Tuclge is. 
in our opinion, coutrary to law; for al- 
thou^li lio floe? not ‘esplicitly state that 
he wa-f coniporent to hear the appeal 
wliich Inl I'C'ju pie(crve<l to him contrary 
bo the provisions of S.-21, Bengal Civil 
Courts Act, yet his rlecision necessarily 
implies tliab iio had juris'liction to en- 
ibertain the appeal; it is an elementary 
irule that no Court can entertain an 
^appeal which it is not expressly autho- 
riseil by law to hear. We must hold 
accordingly that the decision of the Dis¬ 
trict Judge is contrary to law, because 
passed without jurisdiction, and must be 
set aside liy tlris Court under S. 100, 
Civil 1’. C. This view is in conformity 
with the principle recognised in Ranjil 
Miysir V. liainu'htr Snifih (l). namely, 
that wlien a decree has been made with¬ 
out jurisdiction, an appeal lies against 
lit precisely in tlm same manner as if it 
!had been made with jurisdiction. This 
doctrine has been repeatedly affirmed in 
a long Hoe of cases Abdul Hussciyi v. 
Kasi Salai (2), Gaugadhar Karmakar v. 
Shekharhasini Dasya (3), Jvmla Prasad 
V. Salifj Bam (4) and Velayudam v. 
Arunachala {b). This view is also sup¬ 
ported by the terms of S. 99, Civil P. C., 
which applies to appeals from appellate 
decrees by virtue of S. 108. The result 
is that this appeal is allowed, the order 
of the District Judge set aside and that 
of the Subordinate Judge restored. We 
do not, however, express any opinion as 
to the correctness of the order of the 
Court of first instance. As the point was 
neb taken in the lower appellate Court 
and as the present appeal has not been 
opposed, there will be no order for costs 
either here or in the Court of Appeal 
below. 

Beachcroft, J. —I agree. 

v.b /ek. Appeal allotoed. 

1. (1912) 16 I 0 940. 

2. (1900) 27 Cal 362. 

8. (1916) 35 I C 348. 

4. 1891) 13 All 575. 

5. (1890) 13 Mad 273. 

A. I. R. 1918 Calcutta 436 
Chitty and Richardson, JJ. 

Ram Narayan -Acharjee —Petitioner. 

V. 

Atul Chandra Das —Opposite Party. 

Criminal Revn. No. 448 of 1917, De¬ 
cided on 18th May 1917. 
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Criminal P. C. (1898), Ss. 250 and 386— 
Order for compeniation not included in 
order for acquittal is not illegal—Imprison- 
ment in default cannot be included in order 
for compensation. 

An order for compen?afcion against a com¬ 
plainant, made after calling up:n the latter to 
show cause and recorded as a postscript to, and 
at (he ^acne time as the order of acquittal, on the 
same piece of paper and forming part of the same 
order, is not illegal merely on the ground that 
it Las not been included in the order of acquit¬ 
tal [? 436 C 3] 

An order for imprisonment in default of pay¬ 
ment of compensation cannot be included in 
the order for compensation made against a com¬ 
plainant. as the imprisonment cannot be ordered 
until some attempt has been made to levy the 
compensation in the manner provided by S. 386, 
for the levy of fine. [P 437 Cl) 

Bhagirath Chandra Das— for Peti¬ 
tioner. 

Monmolho Nath Mukherjee.Rishindra 
Nath Sarkar and Sarat Chandra De—" 
for Opposite Party. 

Judgment.—This Rule was granted 
to the petitioner Ram Narain Acharjee 
who has been ordered to pay Rs. 50 as 
compensation to the accused in the case 
which he had brought against him for 
causing hurt. The ground which has 
been taken that the order for oompeo^- 
tion is not included in the order of acquit¬ 
tal cannot, we think be sustained. It is 
clear that the complainant was then and 
there called upon to show cause and the 
order against him for compensation was 
made at the same time by the Sub popu^yj 
Magistrate. It was recorded, it is true 
as a postscript to the order of acquits» 
but on the same piece of paper, m 
formed part of the same order. Oo ® 
evidence we do not feel disposed toiutsi- 
fere in revision. It appears ^rom ® 
Magistrate’s explanation that in his a • 
legations made before this Court 
sent petitioner has gone outside the r - 
cord of the case and stated a number o 
facts which are not to be found t 
These facts appear to have been m r * 
duced mainly for the purpose of orea 

prejudice. .... 

The main fact on which the i 

now relies is that he went to the hospi 
on the day following the alleged . 
rence to be treated for an injury . 
finger, that is, the hurt he has comp 
ed of in the case. The ticket o 
hospital no doubt shows that he 
there for treatment for an injury to 
finger. But the Doctor is unable ^ o 
collect that there was any such ’ 
and he now states in his evidence 
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the Court that the appearance of the 
finger may be due to gout or other 
causes. It would seem that the peii- 
tionor took advantage of an altercation 
which undoubtedly took place to make 
out a case of assault against the accused« 
Tho order for compensation is nob correct 
in form, in so far as it orders tho com- 
plainant to undergo one montli's simple 
imprisonment: ‘*When and if, theaniount 
of corapensation cannot be recovered.’’ 
The cases are clear that imprisonment 
cannot be ordered until some attempt 
has been made to levy the corapensation 
in the manner provided by S. 386, Cri. 
minal P. C., for the levy of a fine : see 
Priya Nath Base v. Roy Dasayita Kumar 
Singh (1), Kolitani v. Dorn 

Kalita (2), Parsi Hajra v. liandhi Dha- 
nuk (3). With this modification we dis¬ 
charge the Rule. 

v, B>/nd{._ Rule discharged. 

1. (1901) Vo WN 2T3i 

2. (1901) 5CWN 2U. 

3. (1901)28 Cal 251. 
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Fletcher and Newhould, JJ. 

Shiba Prasad Roy Chowdhury —Plain¬ 
tiff—Appellant. 

V. 

Samarendra Nath Bose^u\\ others — 
Defendaote—Respondents. 

Appeal No. 512 of 1915. Decided on 
4fch July 1917, f^om original decree of 
Sub-Judge, Khulna, D/-13th September 
1915. 

(a) Evidence Act (1872), S. 92—Rent claim* 
ed on baii$ of written correspondence vary* 
ing rent payable under registered lease— 
Right lo rectify registered lease cannot be 
gone into in rent suit—More rent than pay* 
able under registered lease cannot be re¬ 
covered—Landlord and Tenant, Rent. 

The pUiiitif! bold a parmanent lease from the 
Government, which he sub^let to the defendants 
by a registered document. In both the lease and 
the noder-lease there wa^ an undertiking oo the 
part ot the tenants to re*claim the land. The ro* 
olamation not having taken place in accordance 
with the terms of the lease, Government served 
notice upon the pUintiS to quit and threatened 
to re*enter. On this correspondence ensued bet* 
ween the plalotif! and the under*lessees, defen* 
dants, with the resuU^ that tho defendants 
agreed that if the plaintiff would obtain a fresh 
lease in place of the original which tfae 

Government claimed to have forfeited, the rent 
payable bv tho defendants under the under* 
lease should be enhanced by a corresponding 
amount to that which the plaintiffs wonld hecomo 
liable to pay to Govornmsnt; and in piirsnanco of 
that agreement the phiintifl received from the Gov* 
erameota fresh lease on more onerous terms than 


those on which the land was held originally by 
liiiJi. In :i suit by the pl;in(ifT to recover rent, 
not as provided for by tlu* re.L^i>tcred uiider' 
luit at the rrvto as varied by tho corr(‘> pond once 
that look place between I ho pirlie^^: 

{II that the i laiutllT could n A r- oner 
more renl ili.an what vsas n^rcod ! > !•' j aid under 
the reui^tcred muter lease, as the terms of ilut 
document con! 1 not ho cxilradictcd cr varied by 
subsequent corresj ondenco which uns not rcj'is* 
tored, even though ijv that corrcsp^ndoucc a 
agreeniont may have heen made b^ lwicri 
the parlies for altering the ronl payable under tho 
rcfiistcrod sub-lease; C 2] 

(2i lhal any case that tlic jdainlltf miclit liavG 
for .iltorin^or reclifx iim tljc terms (.d ibe inat 
rogisleicd nndcr*l:*HSC in a pr ^pcrlv c octiUr.cd 
suit, on lbcgron?:d th.it the corresp*'ndMa p had 
given rise lo a binding aprc<»njent uhich to 

be enforced iu a Court of Ivinity, could not be 
gone into in ibe suit as it wus an ordinarv suit 
for rent. [P 438 0 2; P 430 Cl] 

(b) Landlord and Tenant—Rent—Suit for 
—Parties governed by registered lease must 
be governed by it until varied by another 
registered lease or judicial decision. 

In an ordinary suit for arrears of rent for par* 
ticular years, the rights of the parties must bo 
governed hv the terms of the regi^stered document 
creating the !ea«c, until tbe^e tsrms are varied bv 
another registered document or by a judicial 
decision. (P 4:^0 C 1] 

(c) Bengal Tenancy Act (1885). S. 61 — 
Under lessec of tenant is authorised to depo* 


sit rent. 

Undcr-tenanls who have been directed in tbcic 
niider*lea«o to keep down and pay ibe rent pay¬ 
able by their l?ssor to hi^ superior i.uidlord are 
persons authorised to make defositof that rent 
iiQd« r 3. 01. Ben. Ten Act. [V 439 C 1, 2] 

DW'trbi Nath Mi tier ati'l Hit La^ 
Guha —for Appellant. 

S'lrnl C'lan'/rn Hoii Choudhury, BhucUh 
Chuvflcr Hoy and Shih Chandra Palit 
for li‘jH(>OQdeite. 

Fletcher, J.—Tins is anapi'cal liy the 
plaintilT to recover rent iri respoefc of 
certain lands in the Sundorhunds held 
under a lease by the defendants. The 
plaintiff claim.! as the landlord. The case 
made out is this; The plaintifl's prede¬ 
cessor obtainel a lease from the Govern- 
inent for 99 years. That predecessor was 
named Me Dougall. AIcDougall s interest 
passed to t.lie plaintiffs father and his co¬ 
sharers. O^ing to certain amicable par¬ 
tition proceedings that took place between 
the members of the plaintiff s family, the 
Sanderhunds property had fallen to tho 
lot of the plaintiff. The plaintiff’s title 
is not in contest. Prior to this amicable 
partition, certain portion of the land 
which was covered hv tlie lease from the 
Governmoot to McDougall wao on 3Ut 
July irOl Buh-lot by the plaintiff’s mother 
and the other coshuers helonging to the 




fa’iiilv in jiermaoenfe lease to 
•'iw.in Krishna Ghosean'l others, tlie area 
lease I out hoinfi 4,000 biqhas. Then 
followcrl aresuitiption by the (jovernment 
of a certain portion of the land and this 
’and was settled w;‘h the plaintiff on 
13th April 1903. It is not disputed tliac 
that Was witliin the powers of the Gov¬ 
ernment. Tlien the original dr ^->nd int 1 
j'urchased tlie profierty comprised in and 
demised hv the under-lease of 3lst July 
1901 an 1 defendant 1 entered intoa direct 
obligation witli liis landlord undertaking 
to perform the obligation of reclaiming 
the land, which was a term not only con¬ 
tained in tile lease as held from Govern¬ 
ment hub also in the sub-lease as held 
from the nlaintitl’s predecessors. Then, 
frouhles seem to liave arisen with the 
Government on the ground that the re. 
cl'imation was not taking place in accord, 
ance with the terms of the lease and the 
Government served certain notices and 
threatened to re-enter. 

The plaintiti s case is that certain cor¬ 
respondence then ensued between him and 
defendants 1 and 2 and owing to certain 
arrangements entered into, defendants 1 
and 2agre8d with the plaintiif that, iftho 
piaintili' would approach the Government 
and obtain a fresh lease in place of the 
oiiginal lease which the Government 
claimed to have forfeited, the rent pav- 
ahlo by defeudants land 2 under the 
under-lease should he enhanced to a cor- 
respouding amount to that which the 
plaintiff had become liable bo pay to the 
fioveinment, and in pursuance of that, 
the plaintiff says that he did, in fact, ap¬ 
proach the Government and received from 
119m a fresh leasa on more onerous terms 

than those on whi^h the land was held 

originally by the plaintiff. The plaint¬ 
iff. therefore, sued in this suit to recover 
rent, not as provided for by the regis¬ 
tered document which was granted on 
olst July 1901, but at the rate as varied 
by the correspondence that liad taken 
place between the plaintiff and defend¬ 
ants 1 and 2. Defendant 3 has puechased 
the interest of defendant 1 and whether 
he had notice of this arrangement con- 
tained in the correspondence has not been 
determined in this suit. No issue was 
raised on that point and the case must 
be determined solely on the materials 
that were before the learned Judge of 
the Court below. The view that the 
learned Judge of the Court below took 
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3: This was a suit for rent, an 
ordinary money suit to recover tbe money 
agreed to be paid under a registered deed. 
That being so. the learned Judge said that 
he was prohibited by the law from allow- 
ing the terms of the registered instrn- 
to he contradicted or varied by any un¬ 
registered -writing and this correspon¬ 
dence which the plaintiff wished to give 
iu evidence was not, under the terms of 
the law, admissible for the purpose of 
contradicting or varying the terras of the 
registered lease on the ground that tbe 
correspondence had nob been registered. 

Sitated broadly, that proposition is ac- 
curate. Dr. Mitter has attempted to es. 
cape from the view taken by the learned 
Subordinate Judge on the ground that 
those sums were provided for by theori- 
ginil lease. I am quite clear that they 
were not. This arrangement could never 
liavo been within the contemplation of 
the parties when they executed the lease 
of 3lst July 1901. Moreover I am clear 
that the covenant contained in Cl. 3 of 
the kabuliat (Ex, 3) does not refer to a 
variation of the fixed rent bub it corres¬ 
ponds with what in England is known as 
the covenant to pay the outgoings, name¬ 
ly, the rates, taxes, assessments, impo¬ 
sitions and the other outgoings payable 
in respect of the premises and imposed 
by the Government or some public antho- 
riby. It does not apply bo a sum payable 
between the parties to the lease in res¬ 
pect of the land. That amount bas al¬ 
ready been dealt with by the covenant. 

If that is 90, then the money is not pay¬ 
able under the lease, and, nob being pay¬ 
able, this correspondence cannot be look¬ 
ed at in this suit for the purpose of see- 
ing whether the plaiobiff is, iu fact, en¬ 
titled to have the terms of the lease 
varied so as to entitle him to any larger 
sum than he bas been awarded by the 
Judge under the registered lease. Tbe 
plaintiff's vakil says that it ie a hard case 
on the ground that, in fact, his client has 
performed his portion of the bargain con¬ 
tained in this correspondence by ap¬ 
proaching the Government and obtaining 
a new lease at an increased rental and 
that, unless he bad done so at the request 
of defendants 1 and 2, they would have 
lost their interest- in the large sum of 
money that they had spent io clearing 
aa.l improving the property. 

Bub no such case has been set up 
this suit. Any case that the plaintiff bas 
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(or altering or rectifying the terms of the 
original lease in a properly constitutoil 
suit on the ground that it is a binding 
agreement and ought to be enforced in a 
Court of Equity cannot be gone into in 
this case. There are many issues which 
are not to be decided in this case includ¬ 
ing, of course, the position of defendant 
3, as to whether or not he had notice of 
this arrangement between tlie plainbill's 
and defendants 1 and 2. Any right that the 
plaintiff has got to have that matter en- 
forced, he can enforce in a properly con¬ 
stituted suit. All that we can say in this 
case is that it is an ordinary case brought 
to recover rent for particular ^ears and 
the contract regulating the rights of the 
iparties is in a registered document, and 
ithat registered document must bind and 
tgovern those rights until varied by an- 
■other registered document or by a judi- 
‘cial decision. That disposes of the main 
point. Then, a long—I should not say 
long bub considerable—argument has been 
addressed to us with reference to the 
learned Judge nob having allowed interest 
in respect of the arrears of rent. The 
claim made in the plaint as regards this 
is shown in the schedule—a claim for 
damages. The plaintiff has nob told us 
what damages he suffered by reason of 
being kept out of this rent for a cotnpara- 
tively short period, because he took the 
rent under protest, and it is difficult to 
see that a gentleman in the position of 
the plaintiff could have suffered any 
damages in having received the sum under 
protest. 

He had the money in his pocket and I 
suppose that the only damage that he 
had suffered was that he had to keep that 
money in bard rupees so that if his pro¬ 
test was upheld, he would bo in a posi¬ 
tion to repay that money. This is with 
regard to the rent of the years 1317 and 
1318. With regard to the rent of the 
years 1319 and 1320, the money was de- 
posited under S. 61, Ben. Ten. Act. A 
point has been raised as to whether the 
durgantidars were persons authorised to 
make the deposit. I am inolined to think 
that they were under their lease. The 
oral evidence in this case like other evi¬ 
dence in many cases in India is not very 
strong, but the documentary evidence 
such as appears soema to show that defen¬ 
dants 1 and 2 when they let out this pro. 
petty in durganti, made a direction to 
the durgantidars to keep down and pay 


the rent piyahle to the plaintiff and thatj 

direction apjiarently, according to tlu 

terms of the kabuliyats, had been acted 

on by the durgiutidais. 

Tliero is ample evidence to show that 

it has been acted on, altliough Dr. Mittev 

sa\s that the cliittas do not show that 
• 

payment was made on behalf of the prin¬ 
cipals of tlio durgani idars. One of them 
I think clearly doss show. But. after 
all, this is a case for damages. No par¬ 
ticulars of the damage have been given 
and the leained -hidgoof the Court below 
did not see lit to exercise his cliscrelion 
to give damages. \Vh,\t are the grounds 
shown to U9 on which we should say tliat 
the learned Subordinate Judge was wrong 
in the exercise of his discretion in declin- 
ing to award to the plaintiff any damageeV 
That the plaintiff has really suffered any 
damage in rrooey or value seems to me 
impossible. The only damage he has 
suffered is that the money was paid into 
Court by the durgantidars, who are not 
tenants within the meaning of S. 61, 
Ben. Ten. Act. Of course, the plaintiff 
may have his own views as to who is the 
person described as tenant in Ss. G1 and 
62. But obviously this is not a matter 
that is capable of being appraised in 
money value. The plaintiff has given no 
particulars of the damage suBered by 
him. Wo have no materials cn which 
we can set aside the exercise by thelearn- 
ed Subordinate Judge of the Primary 
Court of his discretion declining to award 
to the plaintiff any damage with respect 
to Ibe rent due for the \eirs 1319 and 
1320. I see no reason in this cane to in¬ 
terfere with the judgment of the learned 
Judge of the primary Court. Any rights 
that the plaintiff has, he must enforce in 
a proper suit to rectify tlie registered 
lease under which the present defend¬ 
ants 2 and 3 now hold the property. The 
present appeal fails and njust be dismiss¬ 
ed with costs. Defendant s, who alone 
has been represented in this Court save 
and except the minors represented by the 
Deputy Begistrar, will be entitled to the 
costs. Wo assess the hearing fee at one 

hundred rupees 

Newbould, J. —I agree. 

Y.B./r.K. Appeal dismissed. 
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Provincial Insolvency Act (1907), S. 37 
— Fraudulent preference—Transfer to ere- 
ditor made for value under pressure— 
Transferee knowing embarrassed circum¬ 
stances of debtor—There is no fraudulent 
preference. 

Sjelbn 37 rt<iuircs four cniidilious for its 
orer.'itiori: (1) the debtor inn-t be unsble to pav 
his debts ,is they bccoiii-’ due; (:') the transfer 
luu.st b? in favour of a creditor; (A) tbo debtor 
iniisi b,i\'o acted with a view to, giving that 
creditor a prefe^euce over other creditor; (4) the 
debtor must he adjudged iusolvoDt on a petition 
presented within three months from the date of 
the transfer. [p 442 C 21 

Whore in the case of a transfer for a fair value 
tbo first, tho second and fourth conditions 
stated above are proseut, tlie transfer does not 
become void under S 37 merely because tbo 
transferee did not believe that it wa« possible 
for tho debtor to pay oil all bis creditors wiih 
the money obtained by the transfer or did not 
see to the disposal of tho monev bv the debtor. 

[l>443C l: IM42 C2] 
ibe question whether there has been fraudu¬ 
lent preference within S. 37 depends, not upon 
the mere fact that there has been a preference, 
but al-o on the state of mind of the person who 
made it. [P 443 0 2 ) 

Where a transfer in favour of a creditor has 
been inade under pre.ssiire. it cannot be said 
that it was made within Hie view of giving pre- 
ferencs to tbo creditor. fp 44.3 Q 2 ] 

A crejit)r by means of pressure upon the 
debtor stole a march on bis co-creditors and got 
a mortgage for a fair value executed in his 
favour by the debtor, in consideration of his 
debts and a fresh advance, shortly before the 
presentation of a petition for the adjudication of 
the debtor in insolvency, knowing fully the 
embarrasssd circumstances of tho debtor and 
taking steps to conceal the fact of the mortgage 
from tbe other creditors; 

Ueld: that the obj’ct of the mortgage was not 
to give fraudulent preference to the creditor, and 
that, therefore, it vras not void under S. 37. 

[P 443 C2] 

DwarkanatJi Ghakrahtirtty and Girija 
Prosanna Roy Chowdhury —,'or Appel, 
lants. 

Rash Behary Bose, Narendra Chandra 
Bose, Panchanan Ghose and Surendra 
Madhab ^ullick —for Kaapondents. 

Beachcroft, J.—This is an appeal 
against a decision of the Additiorjal Dis. 
trict Judge of Ali[)ur in certain insol. 
vency proceedings, by which he refused 


to annul two transfers of property. One 
Mani Dal Saha was adjudicated an insol¬ 
vent ou a petition failed on 18bh Febru- 
ary 191i hy one of his creditor?. In tbe 
course of the proceedings tbe question of 
annulnjent of three mortgages came 
liiifore tho Court. These were (l) in 
favour of one Ambici Prasad Diss for 
Ks. 10.000 dated loth July 1913, (2) in 
favour of one Chandi Charan Saha for 
Pis. 10.000 dated 14th November 1913 
and (3/ in favour of one Prafcap Chandra 
Gaoguli fer Rs. 16,000 dated 15th Decem¬ 
ber 1013. The first two came up for 
consideration under S. 36, Prov. Insol. 
Act, the third under S. 37 of the-Act. 
Tho Judge declared the second mortgage 
voi 1 against the receiver, but refused to 
annul tbe other two. The present appeal 
is by some of the creditors against the 
order refusing to annul the two mort¬ 
gages. The insolvent was originally a 
Medical Practitioner, but started a rice . 
business and it is his dealings in this 
business which have landed him in finan¬ 
cial difficulties. The immovable proper¬ 
ties shown in his schedule coosisted of 
three separate properties, viz., Nos. 66 , 
G7, and 68 , Tollyguuge Circular Road, 
the first two of which were each valued 
at Rs. 25,000, and the third at Rs. 3,600. 

Jlis immovable properties consisted 
mainly of machinery and fittings for the 
rice business valued at Rs. 15,027; there 
were also furniture and domestic articles 
valued at Rs. 500. His assets thus 
amounted to Rs. 60,127, while the lia¬ 
bilities exceeded Rs. 90,000. 

The mortgage in favourof Ambica Pra- 
sad Das covered No. 67, TollygongQ Cir¬ 
cular Road. The bond recites that a 
loan of Ks'. 3,000 had been taken on the 
30th June from Ambica, that amount 
with interest was deducted from the 
Rs. 10,000, and tbe balance Re. 6,985 

was stated to be paid in cash. Particulars 
of the notes by which the cash was paid 
were given in the schedule. The evi¬ 
dence is to the effect that Rs. 6,985 was 
not paid in casli at |;h 0 time of the exe¬ 
cution of tbe mortgage, because Rs. 4,000 
had been advanced previously onthelSth 
July. Ambica himself had had to borrow 
that money from the witness Gopal 
Chandra Banerjee, a pleader, as it vv®® 
too late to get the money from tbe Bank, 
when wanted. The money was repaid to 
the pleader on tho Uth. A great deal is 
made of the fact that this payment on 
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the I2th contra7ict9 the vocitnl in tho 
bond itseK and it is suggested that this 
story has been invented to meet the report 
of the receiver, wlticl^ shows that Muni 
Lai had accoidioR to hisown account bock 
received Rs. 4,000 on the 12th 7u!y and 
paid out that amount on that ami tlio 
following day. 

The explanation of the whole trans¬ 
action seems to mo to bo a perfectly 
simple and natural one. The pleader who 
drafted the mortgage-bond says that even 
before the hand note of 30bh dune for 
Rs. 3,000 was executed it was settled that 
Ambica was to advance Rs. 10.000. Search, 
however, had to be made in tho Registra¬ 
tion Office. A draft of the mortgage, 
bond had to be prepared, and as the notes 
given by Gopal Chandra Banerjee wore 
entered in the consideration column and 
there is nothing surprising in that pre¬ 
caution being taken, the clause about re¬ 
ceiving consideration was entered. There 
was apparently some urgency for the 
money on 12th and if the draft had al¬ 
ready been prepared by them, as to which 
there is no evidence eitlier w'ay, there is 
nothing extraordinary in its beingallowed 
to stay as it wag. The evidence as to 
this is not merely oral. There is a receipt 
dated 12th July given l)y ^^aoi fjal to 
Ambica, in which the numbers of the notes 
advanced on that date are given and the 
same numbers are found in tlie hand-note 
executed ou 12th July by Ambica Prasad 
in favour of Gopal Chandra Banerjee. To 
find in favour of the appellants we must, 
therefore, not only 6nd that Mani Lai and 
Ambica entered into afraudulent arrange¬ 
ment to favour Ambica or benefit the in¬ 
solvent at the expense of the other credi- 
tors, for which there would he no jns- 
tification on the evidence, but we must 
also find that the pleader Banshadhar 
Bishnu has given false evidence and the 
pleader Gopal Chandra Banerjee has not 
only done the same but abetted a forgery 
as well. 

Finally, Ambica says he did not know 
Mani Lai before this transaction and there 
is DO evidence to the contrary. In fact 
the cross-examination of Ambica is not 
what one would except in the case of a 
man charged with having got a transfer 
otherwise than in good faith and for valu- 
able consideration. In regard to this 
mertgage then I have no doubt that the 
learned Judge came to the right conclu- 
sioD. The mortgage in favour of Protap 


Chiinilrii Giingiili is beset with gteafor 
dilheiiltiey. But it will he ns wellnt once 
to ooiTCi’t a niis^tatoment w hich ns ui.iilo 
to VIS, (lnubtlci^s iinintenlionally, iiv Mie 
learned V ikil for Iho tits, -'Inch 

to a great exionl- coluuretl his argiiiroii! 

It was reprosontcil to us rlmt Idiis mort¬ 
gage covered tho whede i i' Mani Fiats 
)>rcporty an<l it vvas argnndi that a mort¬ 
gage of the entiro estate rni-esa prcsiiinp- 
tion of an intention to defeat cveditors, 
In fact the tiiortgage-l)ond does nd cover 
the cottah plot wh eh w-\? i-ievi'.n-.ly 
mortgaged to Ambica, tliercfeveiic* m tho 
bond to No. t'T.TollygungeCii culai uoail, 
would appear to bo a rnistako if the 
nunvber of tbe premi-es as given in the 
schedule filed by theiosolvent is correct. 
It, however, covers tbe other two landed 
properties and apparently also all tli© 
machinery and fittings used for the rice 
business, so that the property mortgaged 
was jn value rather less than two-fliirds 
of the insolvent’s property as shown in 
the schedule. 

It has not been suggested that tlie 
amount advanceil was insiillicient as mort¬ 
gages go, it was not even suggested to 
Protap himself in cross examination that 
he had not given fair value, though it ap¬ 
peals Mani Fjal at first wanted an advance 
of Rs 20.000 from him. It appears from 
tho recitals in the bond itself that Mani 
Fjal received Rs. 3,782 odd in cash while 
Rg. 12,217 odd were retained to pay ofl 
debts. There was a debt of over Rupees 
3,000 due to Pratap himself for paddy 
supplied, three mortgages amounting to 
about R' •O.dOO. Rs. 1,500 due to a firm 
of engineers for an engine and bniler, on 
which they had a lien, and F^s, 2,000 to 
bo paid on a hand note. All these debts 
were discharged. In fact Protap had to 
pay Rs. 413 in exce-s of the Rs. 10,000 
as ho explains in his evidence. But it is 
said that the receiver’s report shows 
tliat Mani Lai’s accounts were falsified, 
and that the sum advanced was not used 
for the purposes of his business: and it is 
further argued that Protap could not have 
believed that all creditors would be paid 
with the money advanced and the busi¬ 
ness re established. 

So far as the receiver’s report goes, I 
do not think we have been quite properly 
treated. It was hurriedly read over to 
us and consisting, as it dees, of a n.asa of 
ligures difficult (o follow, if wo were to 
be asked to draw conclusions from tbe 
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figures f tliink some trouble might have 
t>cf:n spent in pointing out exactly how 
f:hey ail^'ictel the question before U9. 
The value of the report largely depends 
on the circ-unstiiices in which it was 
pjiuJo. It wis made in June 1914 in 
con-equence of an order of the Court on 
the receiver to report how the money 
advance 1 on themortgigeshad beenspeot. 
That was long liefoie the present inquiry, 
wliioli was instituted after the remand 
order of this Court in Jaoiury 1915. The 
reivort also appears to have been based, in 
accordance witli the order, only on the 
accounts of the insolvent. The receiver 
was not called as a witness in the present 
case and though the reading of the report 
was not objected to in this Court, the 
value attaching to it can only be the value 
which attaches to an ex parte inquiry 
into a case on a restricted source of in¬ 
formation, And the value of the iuforma- 
tion to be got from the accounts hhem- 
selvcs is further discounted by the open- 
ing passages of the report in which the 

receiver after setting out his order says; 

‘ The ftccount books of the insolvent especially 
for tbe year 13‘20 are not iu order; there are 
many items which have not been entered in tbe 
khatian, nor ate the kbatian items all totalled. 
It isdirticult to find what is tbs financial posi¬ 
tion of the insolvent in the course of the year." 

In view of titis state of the accounts it 
would hardly be of use to attempt to 
extract auy information from them. In 
fact they have not been placed before us 
and it is impossible to follow some parts 
of the receiver's leporb without them. 
For instance, I may say I entirely fail to 
understind how the receiver came to 
the conclusion expressed in the following 
passage; 

If we exclude Rs. 1,800 taken by insolvent, 
tbe amount that was paid to him fl do not know 
whether this refers to theinsolventor Chuni Lall 
Dutt) out of Frotap Babu’s money was not used 
OQ account of tbe business of the karbarand paid 
to auv creditor of the injolveot," 

However, I shall assume for the pur¬ 
pose of argument that some of the money 
borrowed was not spent on the busines's, 

I do not see that that in any way affects 
the position of the lender. He is nob 
bound to see to the disposal of the money, 
nor could his position be affected by the 
fact, even if true, but which is not proved, 
that the insolvent falsified his accounts 
■except in so far as falsification of accounts 
might be eviJen-ce of fraudulent preference. 
The one would not necessarily involve 
the other an-d no serious attempt has 


been made to establish the connection in 
this case. Nor to protect himself is it 
necessary that the lender should believe 
that it is possible to pay off all the 
creditors with his loan. S. 37 of tbe Act, 
on which section alone appellants rely, 
requires four conditions for its operation: 
(l) the debtor must bo unable to pay bis 
debts as they become'due; (2) the transfer 
must be in favour of a creditor; (3) the 
debtor must have acted with a view of 
giving that creditor a preference over 
other creditors; (4) the debtor must be 
adjudged insolvent on a petition present¬ 
ed within three months of the date of tbe 
transfer. 


It is not disputed that tbe first, second 
and fourth conditions are present in this 
case. The crux of tbe case is whether 
the third is. The strongest pointagaiost 
Probap is his behaviour in what is des¬ 
cribed as stealing a march on bis four co¬ 
creditors in gettlngthemortgageezecuted. 
He was the president of the Cbatta Bice 
Dealer Association. At a meeting of this 
Association on the 15th December there 
was a discussion about Mani Bal's affairs, 
as owing to his financial difficulties rice 
was not being supplied to hjm by the rice 
doalers. It wasappirently arranged that 
Protap and two others should try to 
arrange bis affairs and see that he was 
supplied with rice. Attempts to manage 
his business for him, however, eventually 
fell through because as Lall Mohan Diss 
one of tbe three men, says: He did not 
behave properly.” But on the very day 
on which this discussion was held the 
mortagage-bond in favour of Protap was 
executed. The execution took place at 
about 2 or 2-30 p. m. The meeting 0* 
the committee was held in the evening- 
It is argued that the fact that tbe two 
incidents should haveoccurrei on thesame 
day is suspicious, to say the least of it. Th® 
laot that tbe bond was registered at Behala 
instead of at Alipur is put forvvardw 
another circumstance of suspicion, but it 
is perhaps a true explanation that that 19 
due to the fact that at the Alipur Regis¬ 
try Office no document is accepted for 
registration after 2p. ra. 


To taka the matter beyond the region 
of suspicion much reliaoos is placed on 
tho letter of Mani Lai that was handed 
in at another meeting of tho Rice Dealors 
Association on 22Qd December. lo 
Mani Lai said; 
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"Tbd said Gaogapsdhaya ^lobnsny (i. o., 
I'rotap) who was my ptiocipal adviser in tbo 
inatter of enquiry secretly advised me to mort¬ 
gage my rice mill to him, and in that ca^c be 
said be would arrange matters for properly con- 
dnotiog the business of tbo mill and for payment 
of ray debts. I b^ve adopted this most valu.ablo 
advice of bU with great respect and 'fully acted 
up to it.” 

He then went on to complain that in 
spite of this mortgage his debts had not 
veen paid and arrangements had not been 
made for carrying on the business of the 
mill. At the same meeting Mani Lai 
signed a letter stating that he would not 
transfer or charge any of bis property till 
he bad paid the rice dealers what he owed 
them. He also stated that his home¬ 
stead dwelling house was uoiucumbered. 
In the Association's proceedings of the 
same day this letter is described as an 
ekrar and a month's tims was given to 
Mani Lai to pay his debts. The charge 
that Protap give Mani Lai secret advice 
to execute the mortgage-bond in his fa¬ 
vour rests only on this letter.- Protap 
was not cross-examined on the point. 
Mani Lai himself has not been examined. 
In tlie circumstances it would be risky to 
accept Ihis untested statement of Mani 
Lai complaining against Protap, especially 
when CD the same day be tells the rice 
dealers that his dwelling-house is not 
under mortgage although it was covered 
by the mortgage in favour of Ambica and 
by the later mortgage in favour of Chandi 
Charan, which was subsequently annulled 
by the Court. Though it is extremely 
probable that Protap knew hov Mani Lai 
stood with regard to the Chatba Rice 
Dealers, it does not follow that the trans 
fer to him comes within S. 37 of the .Act. 
There is this to be said in favour of Pro- 
tap against the view that ho was stealing 
a march on the the other creditors, that 
the notices for the meeting of loth De¬ 
cember were only circulated on the mor- 
ning of the 15Dh whereas tin negotiations 
for the mortgage had taken place some 
days before. The draft had been hnally 
prepared three days previously. 

Again the evidenoa shows that Protap 
had been pressing Mani Lai to pay his 
<lebt8. lie bad threatened to sue him 
unless he paid within a week or gave 
security. If Protap knew of the state of 
Mani Lai's affairs, the story that he 
pressed Man! Lai to pay is the more pro¬ 
bable. 'When a transfer has been made 
under pressure, it cannot be said it was 


made with the view of giving the credi¬ 
tor preference. As was i)ointe(l out in 
the case of Xripindro Nath Sahii v. 
AshiUosk Gosh (1), following Sharp v. 
Jackson (2), 

"the question wbothor ihoi'o has been fraudu¬ 
lent preference depends, not upon tbo meto fact 
that there has been a preference, but also on the 
stale of mind of tlio person who made it ” 

In the circumstances whatever may be 
felt in regard to Protap's conduct in tak-[ 
ing sto|)s to conceai the fact of the mort-l 
gage from his co-creditors, if indeed hej 
did wish to conceal it, and his version iS; 
that it was prepared at Mani Lai’s house 
as Mani Lai ilid not want publicity, a very 
natural feeling iu the case of a man w hose 
business is tottering, it cannot be said 
that the object of the transfer was to give 
preference to Protap, and I think the 
learned Judge is right in coming to the 
conclusion that it was made for the pur¬ 
pose of trying to escape the insolvency 
Covirt. 1 would therefore dismiss the ap¬ 
peal with costs. We assess the hearing 
fee at five gold mohurs in the case cf each 
respondent. 

Walmsley, J.—I agree. 

V.B./R.K. Appi-al dismissed. 

1. IIOIG) 13 Gal GI0rc:W I C 54S. 

a, A C 41U=6« L J (i B^SGG. 
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WoODWOri'E AND CUMINO, JJ. 

Munhiflra Chandra Naiidi Bahadur — 
Defendant —Appellant. 

V, 

Rangahil yJondal and others —Plain- 
tilT—ResroDueuts. 

Appeals Nos. 179 ) and 2150 of 1913, 
Decided on IGth March 1917. from appeU 
late decrees of Sub-Jndee, Dirhhum, D/. 
lOfcb March 1913. 

(a) Bengal Chowkidari Act (1870), Ss. 50 
and 31—Suit by putnidar for posteiaion of 
chowkidari'chakran lands—Amendment of 
plaint by addition of new lands--Limitation 
riinf from data of a(»plication for amend¬ 
ment and not from date of order by Court. 

Where tbo plaint filed in a suit for possession 
of certain plot* 0 i laud w.i>4 subsequently amended 
by the incluoioD o( certain other plots in tbo 
plaintiff's claim: 

Jlcld : that the case wa'i not one of amend- 
moot of pUint but of an addition of entirely new 
lands and thiit, therefore, as regards fucb uevv 
lands the suit must be taken to have been filed 
on th% date \Khc\i the claim in respect thereof 
was made by the application for amendmeut, 
and not front tbo daro when that application was 
granted hv C>urt. (P 44) C 2] 

(b) Limitation Act (1908), Art. 144— 
Art, 144 applies to suit by putnidar against 
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7 imiiiclar to rccoscr possession o( chowki- 
<lari chra n lands. 

Arti'.i; Hi a[>['licf 'o Iho'nit of a putiiidar 
iiT' pii,;'! t liu'l tho . uni lular for l!ie recoverv of 
-i)!! -if ciinvkid.iri cliakran lands traus- 
;(• rrod to til? 1 >1 «> r lui lti iho Clioukidari Act. 
and t tin '.'.lien the /aaiiudar's pcs>c.-.-ion 

lac.un-'a.i'.'.o-c, the Ci url inii-t lind when the 
i.iiiii- A.M.r -i.:tli;i| by O'.c /intiudar with tenants 
aii'l wln r. tenants ttiok jiossession of the 

lainl'and who'.her such pcsscisioii was to the 


kmn'.itii;^e of the piituidar. [P 144 C 2j 

Ji''i7n ('hara7i }]ilra, Jc(jesh ('handm 
Dcji, lUmtmdra Noth 6<’]i and Sarat 
hutniir Milra —for Appallant. 

Dwarka Nath Cihtkriivarty and Tia/'i- 
nafihiba.^t Mnrk'irrjee — lcii lierjioudents. 

Appeal No. 17Uo of 1913. 

Woodroffe, J. —Tliis appeal arises 
oub of a suit for posiesslon of certain 
cbowkidari chakran lauds. The suit was 
tile1 on 3rd March 1911. The plaint set 
out the resumed lauds in a Fchedule con¬ 
taining 9 plots of land of an area of 
2i) bighas said to bo of the value of 
Rs. 305. On iGth August 1911 an appli- 
cation was made for what was called an 
amen.1 menb of this plaint and was granted 
on 29fch August 1911. Tno result of this 
order was that the suit became one for 
59 plots in lieu of 9 plots of an area of 
G9 bighas instead of 20 bighasand for lands 
of the value of Rs 705 instead of Rs. 305. 
The question, therefore, which first arises 
is whether this so-called amended plaint 
includes or not the lands set out in the 
schedule of the unamended plaint. If it 
does so. what are those lands? If there 
are such lands the plaintiff would be 
entitled tD a decree in respect of the 
same. If there are no such lands then 
the case must be dealt with as stated 
later oo in this judgtnent. I may here 
observe that the Subordinate Judge in 
his judgment says that 
“tbe plaintiffs struck out nil the plots claimed 
at first and put in new plots altogether of more 
value than that of plots claimed originally.” 

It is not. however, clear to me whether 
the Subordinate Judge by that statement 
meant to find or had it in his mind that 
none of the plots added were included in 
the original plaint. From an inspection 
of the plaint it appears that the schedule 


was erased and it may be that it was to 
this fact that the Subordinate Judge re¬ 
ferred. It, therefore, becomes necessary, 
as I said, to definitely ascertain whether 
the so-callel amended plaint includes any 
lands as set out in the schedule to the 


unamended plaint The next point which 
we consider is as regards such lands as 


were added on 16th August 1911 and were 
not included in the original plaint. The 
question which arises as regards such 
lauds is, when was the suit instituted as 
regards them. For the respondent it is 
contended that the suit was instituted as 
regards all the lands on 3rd March 1911, 
when the plaint was received. It might 
be so if this were a case of amendment 
proper; but this is not so, because this is 
not a case of amendment properly so 
called, but a case of an addition of entirelyl 
new lands, and, therefore, as regards snob 
now lands the suit which is taken to have 
been filed will date from the date when 
the claim was made in respect thereof, 
namely, on 16th August 1911. Therefore, 
as regards all lands not included in the 
plaint at first filed, the suitmustbetaken 
to have been instituted on 16tb August 
1911. As regards all lands not included 
in the plaint at first filed there are two 
dates upon which it may bo argued that 
the suit can be taken to have been insti¬ 
tuted, namely, either on 16th August 
1911 when the application was made for 
amendment or on 29th August 1911 when 
the application was granted. Something 
may be said on behalf of either of these 
dates, but we are in favour of the respon¬ 
dent's view of taking the earlier date, 
namely, ICth August 1911, seeing that 
this is a point which is not seriously 
contested. We, therefore, hold that ae 
regards all lands not included in the 
plaint as first filed, thesuit must be taken 
to have lieen instituted on 16tb August 


1911. 

The next point, therefore, which arises 
is whether the suit is barred or not »» 
regards those lands; and this raises the 
question whether Art. 142 or Art. 144. 

rjim. Act. applies. For the respondent 

it bas been contended that Art. 144 ap¬ 
plies, whereas the appellant has put for¬ 
ward Art. 142. It is true that para. 4 
of the plaint alleges that the properties 
described in the schedule were held by 
certain chowkidars as chakran lands under 
the plaintiffs tbo so patnidars who ob¬ 
tained their services and enjoyed the said 
lands in se-patoi right. But this was ^ 
possession under another title. This is 
not a case in which possession was ob¬ 
tained under the resumption proceediog® 
and was tiien lost. In my opinion, tber®* 
fore, Art. 144 applies to this ease. Tbe| 
Court must, therefore, ascertain when 
possession became adverse to the plain- 
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tiffs, and for this purpo'e it must 6nd 
when the lands were settled by defen¬ 
dant 1 with the tenants and when the 
appellants tenants entered upon the lands 
and was such possession to the knowledi’e 
•of the plaintiffs. Either party may ad¬ 
duce further evidence upon this question 
■of possession, and such evidence may be 
taken either by the lower appellate Court 
itsolf or under its direction by the Court 
of lirst instance. I may draw hero the 
Attention of the lower appellate Court to 
para. 8 of the written statement of defen¬ 
dants 2 and 3. It runs as follows: 

“Defendaot I, after gfttiag the land in suit 
transferred to him, caused notices to be served in 
Coyta village and adjoining villages and pro* 
claimed by beat of drum that be will settle the 
same. The plaintiffs were fuUj aware of these. 
They were also aware of the settlement of the 
land to these defendants. They did not make 
any objection at the time of the settlement of 
the lacd to these defendants. The defendants 
ate in possession of the land for 12 years paying 
cent to defendant 1. The plaintiffs did not 
mako any objection to these knowing full well 
all the facts. They never made any opposition 
to these defendants' possession of the said lands." 

The judgment aud decree, therefore, of 
the Subordinate Judge must be set aside 
and we must remit this ease to the lower 
appellate Court in order that the Sub¬ 
ordinate Judge may deal with the same 
in accordaoce with the directions cou- 
tained in this judgment. Costs of this 
appeal will abide the result of the trial 
fay the lower appellate Court on remand. 

Cuming, J. —I agree. 

Appeal No. 2150 of 1913. 

The learned vakil for the appellant 
does not press this appeal. This appeal 
is, therefore, dismissed with costs. 

V.B./r.K. Order accordingly, 

A. 1. R. 1918 Calcutta 445 (1) 
Fletcher and Nev/boold, JJ. 

Churamoni Mondal —Defendant—Ap¬ 
pellant. 

V. 

Rajendra KumarSingha and others^ 
Bespondents. 

Appeal No. 1628 of 1915, Decided on 
16th July 1917. 

Transfer of Property Act. (1882), S. 6— 
Right to sue—Right to recover money from 
Ment on taking accounts, it transferable— 
Irantferee can sue in bit own name. 

The tight to recover money, which might be 
found due on taking accounts from an agent, is 
not a mere right to sue within 8. 6 but is air 
aotlonable claim which is capable of transfer; 
and the transferee can maintain a suit In his 
own name against the agent for the recovery of 


such amount us might be found due on taking 
accounts from liim. [P 445 C 2] 

Giiuada Chaian Sen —for Appellant. 
I'rojolal ('liolravarty—lov Respon¬ 
dents. 

Fletcher, J.—Tliis is an apjioal by 
tho defendant No. 1 against a decision 
of the learned Additional Distiict Judge 
of the 24 Perganuahs, reversing tho deci¬ 
sion of the Munsif of Diamond Ilarhour. 
The plaintiff brought the suit to recover 
the amount that might bo found due to 
him on taking an account from defen¬ 
dant 1. Tho plaintiff sued as tho trans¬ 
feree of an actionable claim that had 
been transferred to him by the pro forma 
defendant, the pro forma defendant hav¬ 
ing been the principal and defendant 1 
his agent. Tho case was contested in 
the Court below on the question as to 
wlietber the right was capable of trans¬ 
fer on the ground that the right to re-, 
cover the money which might be found 
due on taking the account from the do-: 
fendant 1 was a more right to sue within' 
the meaning of S. G, T. P. Act. and was.j 
therefore, not capable of transfer. The 
right to call for accounts is moveable pro-j 
petty and, that beiog so, the transfer of| 
an interest in that comes within S. 3,| 
T. P. Act, as the transfer of an actionable, 
claim. The only difficulty that has, 
arisen in this case has been caused by the! 
fact that the transferor is adefendant and 
that the defaulting agent, defendant 1, has 
got hold of the transferor, so that he 
would not allow his name to be used as 
a co-plaintiff along with the present 
plaintiff. That, however, does not mat¬ 
ter, because 1 am quite clear that the 
transfer is not a transfer of a mere right 
to sue but is a transfer of an actionable 
claim within the meaning of the Transfer 
of Property Act on which the plainbifi 
can maintain the suit in bis own name. 
In my opinion, the judgment of the learn¬ 
ed Additional District Judge is correct. 
The present appeal, therefore, fails and 
must be dismissed with costs. 

Newbould, J. —I agree. 

V.B./r.K. Appeal dismissed. 

* _ 

A. I. R. 1918 Calcutta 445 (2) 

Chatterjea and Newbolxd, JJ. 

Dembeswar Sarma —Appellant. 

V. 

Collector of Sibsagar —Respondent. 

Appeal No. 567 of 1914, Decided on 
Isb February 1917. 
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Land Acquisition Art flS94). S 54 —Order 
di:misiiing rcfer'-r.ce as time barred~Ap- 
[••’til dons not lir, 

V'.' ai'i'. .il i;,.H t,- r p High Court asaiuataa 
■ d'-r <:f a Idstricl -In.';’, di^missins a reference 
i:in: -r fl,o Act niit'r; i-.- und tiiatitis barred 
ly liniiT.ition. Liid( r S. • l, it is rrly an award 
Cl I'lirl .of an i-vard .i;ain.-t, which an aprcil li(s 
to lii ' (' lurl. [P 446 C 11 

hhitis': C akrihorti for N. 

C. Jliy'Icho—ior Aiipcllanf, 

!i‘Un Clianni —for Respoo- 

(lont 

Judgment.—This arises out of 

a rofcronco un ler S. IH. r>irjd Ac'iuisition 
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^^OOKER.TEI: AND WaLAISLEY. JJ 

Srrafat Plaintiff—Appellant. 

V. 

Issar Ali Defendant—Respondent 
Appeal No. 2537 of 1914, Decided on 
22nd May I9i7. from appellate decree of 
Sub-Tujg?, Midnaporo. D/- 4th June 

^ V X 4, 

(aj Contract Act (1872). Ss 69 and 70- 
Paymenl lr> satisfaction of decree by person 
party to decree and bound thereby is pay¬ 
ment within S. 70 though his interest is un¬ 
affected by decree. 


Act. In the Court below a preliminary 
objectiou was taken on beiialf of the 
Collector that the application for re¬ 
ference was barred bv limitation at the 
time it was made The learned Judge 
below held that it was barred by limita¬ 
tion and accordingly dismissed the case 
and tlie applicant has appealed to this 


A mortgagee sued A, Band C aa represenoative- 
in-intcrest of his mortgagor and obtained a de¬ 
cree which was satiaSed in full by Aalone. Oos 

auit by .1 against B and C for contribotion: 

Held: that though A bad no intereat in the 
mortgaged property, yet as he bona fide chimed 
an equal interest'wilh B and C in the equity of 
redemption, he xvas entitled to maintain the suit 
for contribution under S. 69 or 3. 70 [P 447 C 2) 
A payment in satisfaction of a decree br a 


'Court. .As no award was made by the 
jlud^o no appeal lies to tiiis Court, be¬ 
cause nnler S. 51. Tnal Aciuisition Act. 
it is only an award or part of an award 
against which au appeal lies to this Court. 
The case out of which this ap| eal arises 
was Case No. 6 of 191-3 in the lower 
Court and was Glod along with two other 
Cases Nos. Gand7of 1913 aul disposed 
of by the Court below by one and the 
same judgment; and this Court, on revi¬ 
sion. set aside the order of the Court be¬ 
low in the analogous Cases Ncs. 6 and 7 
on 18th January 191-1 in Rules Nisi Nos. 
93G and 991 of 1914. Under the circum¬ 
stances, the appeal must be dismissed 
with costs, hearing fee five gold mohnrs. 
We may, however, treat the memo- 
randuin of appeal as an application for 
revision. We agree with the learned 
Judges, who decided Rules Nos. 986 and 
991 of 1914 referred to above in the 
analogous’Cases Nos. 6aDd7of 1913. that 
the reference in the case was not barred 
by limitation and accordingly set aside 
the order of the Court below in the ex 
ercise of our powers of revision and 
direct the case to be remitted to the 
lower Court to be heard on the merits. 
This is, however, conditional on the sp. 
pellant piying to the respondent the costs 
of both the Courts within one month of 
the arrival of this order in the Court be¬ 
low, failing which the order of the Court 
below will stand. 


psrsoQ wbo is a p.irby to the decree eud Is bound 
thereby, is a payment made linfully wKbla the 
meaniog of S. 70 even though bis interest was 
unafleclcd by the decree. [P 4i8 01] 

(b) Contract Act (1872), S. 69—"intereiled 
in the payment of money”—Meaning explain¬ 
ed. 

The words ‘'interested in the payment ofmouey 
wiibiu 'ibe meaning of S. 69 aro comprebeo- 
fiive enough to include the case of persons, wbo 
are under apprehension of any kind of loss or ia- 
convenience and are not restricted to cases of in¬ 
dividuals who are sure to suffer actual detri¬ 
ment. capable of assessment in monev. 

[P 447 C 2j 

(c) Cor)tract Act (1872), S. 69—Suits for 
contribution — Whether S. 69 applies” 

Quaere. 

Quaere ,—Whether S 69 is applicable to suit* 
for contribution properly so called, i. e., suit* 
where the plaintiff admits bis liability to poy a 
portion of the money actually paid by him sod 
claims to recover the balance from the defendants. 

[P 448 C 11 

Dwarkanath Chakerbutty aod Mon 
mothanath Moy—ior Appellant. 

Ram Chandra Majumdar and Mohen^ 
dra Nath DuU —for Respondent. 

Judgment. —This is an appeal by thfl 
plaintiff in a suit for contribution. The 
facts material for the determination of 
the question of law raised before us. 
stripped of superfluous details, may 
briefly stated. X, a mortgagee, sued J.R 
and G as representatives-in-interest of his 
mortgagor, and obtained a decree. Tbe 
decree was by consent as to two of th®9® 
persons and was ex parte as regards the 
other. A thereafter satisfied the judg- 


V.B./R.K. 


ment debtor in full. A now sues to re¬ 
cover two-thirds of the money paid by 
him from B and C. B and 0 deny that 4 


Order set aside. 
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had any interest in the mortgaged pro¬ 
perty and urge that the payment nuulo 
by A must consequently be deemed vol¬ 
untary. The Court of first instance,upon 
the evidence, came to the conclusion that 
A had an interest in the mortgaged pro- 
perty and was entitled to maintain the 
suit for contribution against B and C. 
Upon appeal the Subordinate Judge has 
held that A had no interest in the pro¬ 
perty, and in this view, he has dismissed 
the suit. The result is that though the 
decree for the sale of the mortgaged pro¬ 
perties has been satisfied with the money 
of A, though B and C have reaped the 
benefit of that payment, they escape all 
liability. The question arises, whether 
this position is supported by legal prin¬ 
ciple. 

Section 69, Contract Act, provides 
that a person who is interested in the 
payment of money which another is bound 
by law to pay, and who. therefore, pays 
it, is entitled to be reimbursed by the 
other. There has been some divergence 
of judicial opinion [Mothooranath Chut, 
topadhya v. Eristo Kumar Ghose (l), 
Futteh All v. Gunganath Boy (2), Nawab 
Mir Kamaldin Husenhhan v. Partap 
Mota{^),SwarnamoyeeDebyv. Hari Das 
Boy (4), Manindra Chandra Kandy v. 
Jamahir Kumari (o), Jinnat Ali v. Fateh 
4fi(6) upon the question whether this sec¬ 
tion is applicable to suits for contribution 
properly po called, that is suits where the 
plaintiffadmitsbisliability to pay a por- 
tionofthe money actually paid by bimand 
claims to recover the balance from tbe de¬ 
fendant Motichandy. Bajrang Sahai{l), 
JogNarainSinghV. BadriDas iQ),Satya 
Bhushan Bandopadhyaya v. Krisknakali 
Bandopadhyaya (9), BajaniKantaGhose 
V. Bama Kath Boy (10). But whether 
the section is or is not applicable to suits 
for contribution, it has never been dis¬ 
puted that it applies to suits where the 
plaintiff is, upon tbe facts found entitled 
to recover the whole sum from the defen¬ 
dant on tbs' ground that the same was in 
la w p ayable by the latter. In the case 

1. (1879)4Cal'm 

2 11882) 8 Cal 113. 

5. {1881-82)6 Bom 244. 

4. (1902) 6 0 W N 903. 

6. (1905) 32 Cal 643. 

6. (1911)910 219. 

7. (1912) 17 I 0 46. 

6. (1912) 18 I 0 144. 

9. A I B 1916 Cat 278=24 1 0 269. 

10. A I B 1915 Cal 810=27 I C 56. 


lu'foro !!>;. it has been found that t.lio 
plaintilTs hail no inbovost in fho iiiLit<a- 
god properties, and was in h-ed, tlio con- 
tontion of tho defendants. In this view, 
tlio plaintifls would ho entii.lcd, if d'.i 
applies, to recover the whole -.uni from' 
thedefendauts. Tlie\ liave huwu\or, claim¬ 
ed to rocovor only a portion of tliaf. 
amount. There can be no serious doubt^ 
that the money paid Ijy the plaintilfs was 
money which the defendants were hoiindi 
hy law to pay. The only <]uestionin enn- 
troversy is whether the plaintiM's were 
perjoDS interested in tlie paymentuf that 
money. 

The true meauiog of the expre.-sion 
"interested in the payment of money” 
has formed the subject of judicial dis¬ 
cussion in recent years, and in the case 
of Pankhabati Chaudhurani v Xauihal 
Singh (ll) it was ruled that the words, 
' interested in the payment ot money 
which another is bound by law to pay,”' 
'were comprehensive enough bo includei 
the cases of persons who wore under' 
apprehension of any kind of less or incorj-, 
venienoe and wore not resti icte'l to cases, 
of individuals who were sure to suffer 
actual detriment capable of asscssnjenfc in 
money. On this jirinciple it was ruled, 
in the cases of Bindubashini Dassi v. 
Uarendra Lai Boy (12) and liailha 
Madhab Samonta v. Sasti Bam Sen (13) 
that where payment is made by a person 
who puts forward a bona fide claim to the 
property in dispute, he is entitled to tbe 
proteotiou afforded by S. 69 Contract Act, 
even though it ultimately transpires, as 
a result of litigation, that be had not, in 
fact or in law, the interest for the pro¬ 
tection whereof the payment was made. 
In the case before us, the plaintiffs were 
joined as parties to the mortgage suit by 
the mortgagee, on the allegation that 
they were some of the legal representa¬ 
tives of tbe deceased mortgagor. A decree 
was made against tbe property to the 
equity of redemption wherein they claim¬ 
ed an interest. In the present suit, the 
Court of first instance, upon the facts, 
came to tbe conclueion that they had an 
interest in the equity of redemption. The 
Court of appeal below has however, came 
to a different finding upon the evidence.} 
In these circumstances, it is impoesiblej 
to maintain the view that plaintiffs werCj 

cll. A I R 1914 Cal 338 =21 I C 207. 

12. (1899) 25 Cal 805. 

18. (1699) 26 Cal 626. 
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ipoi'sons in no ''vay interesterl in the pay- 
nont of t'ne money whicli went to satisfy 
the 'lecree. 

'i;”nit'Ucre 0 lr;un'l the mortgaged proper¬ 
ties wliorein tliedofenlants iothe present 
litigation are uudoubtoilly interested; and 
the plaintiiVs also bona fide claimed an 
equal inlcre‘5t. This case is consequently 
Icailydistingui^hahlefrom De$ai Uimat- 
singii Jonn'ar<!inijji v. Bhnvalhai Kaya- 
Ihiu (11), mentioned in the judgment of 
this Coutt in JninatAli v. Fateh Ali (6). 
It cannot we think be reasonably main¬ 
tained, by any stretch of language, that 
tho payment was made by the plaintiffs 
with a view to manufacture evidence of 
title to the mortgaged properties when 
they knew that they had no claim whatso¬ 
ever. It is also fairly clear that even if 
S, 69 were not applicable, the case would be 
covered by S. 70. That section provides 
that where a person lawfully does any¬ 
thing for another person or delivers any¬ 
thing to him, not intending to do so 
gratuitously, and such other person enjoys 
the beneBb thereof the latter is bound to 
make compensation to the former in res¬ 
pect of or to restore, the thing so done 
or delivered. There is no controversy 
that the payment was made by the plain¬ 
tiffs without intention to do sograbuibous- 
ly. The only question is whether this 
was done lawfully. Much reliance has 
been placed by the respondents on the 
cases of Raja Baikunto Nath Deij Baha¬ 
dur v. UdoyChandMaiti{l5)d.xid Panch- 
kori Ghosh v. Bari Das Jati (16). We 
do not in any way depart from the ex- 
position of the law contained in these 
cases, which is perfectly consistent with 
the view we now take, namely that a 
payment in satisfaction of a decree, by a 
person who is a party to the decree and 
is bound thereby, is a payment made law¬ 
fully within the meaning of S. 70. 

We hold accordingly that whether S. 69 
or b. 70 be applied, the plaintiffs are 
bound to succeed. In these circumstances, 
it is not necessary for us to consider 
whether the plaintiffs might not have 
successfully invoked the aid of the doct¬ 
rine of subrogation: ParbhuNarain Singh 
V. Beni Singh (17), Dhakeswar Prosad 
Singh v. Harihar Prosad Narain Singh 
(18), Adusumalli Suryanarayana w.Val- 

14. (1879-eO) 4 Bom~G4^ 

15. (1905) 2 0 L J 311. 

16. (1916) 34 I C 341. 

17. (1910) 5 I 0 779. 

18. (1915) 27 I C 780. 


lurapalli Sriramulu (19), to support the 
line of reasoning that the plaintiffs are 
some of the joint judginent-debtors, that 
they have satisBed the mortgage-decree 
whereby they are bound, along with the 
defendants, and that they have accordingly 
been subrogated to therightsof the morb. 
gagee decree-holder. The result is that this 
appeal is allowed, the decree of the Sub. 
ordinate -Judge set aside and that of the 
Court of lirst instance restored. This 
order will carry costs both here and in 
the lower appellate Court. 

v.B/'n.K. Appeal allowed. 

19. (1913) 20 I C 825. 
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Ehelra Mohan Poddar and others— 
Plaintiffs—Appellants. 

V. 

Aswini Kumar Saha and others— 
Defendants—Respondents. 

Appeal No. 3157 of 1915, Decided on 
2Bth May 1917. from appellate decree of 
Sub-ludge, Noakhali, D/- 30bh August 
1915. 

(a) Contract Act (9 of 1872), S. 247-Minor 
—Debt incurred in carrying on anceitral 
trade Minorlis not per»onaUy liable— Liabihly 
is limited to his share in trade— Minor. 

The liability of a minoc in retpeck of a debt 

incurred in carrying on an ancestral family 

trade, in which he is a sharer, is not greater 

than that of a minor admitted to a partnership, 

as laid down by S. 247 of the Contract Act. 

Therefore, a minor, on whose behalf an a® 

cestral trade is carried on, is not 

liable for the debts incurred in such trade. 

liability is limited to bis share in 

rp 44y V *j 

(b) Interest— Damages— Inlereil can he 
allowed as damages for detention of 

It is open to a Court to award 
wrongful detention of money after adjusi 
of accounts even though interest is 
able either under a contract or S ni 

vision of the Interest Act. [P *49 ^ aj 

Gobinda Chandra De Boy-ior Appel¬ 
lants. _ 

Bhagirath Chandra Dass—tox Reapoo- 

dents. 

Judgment.— The main ai^sstion i * 
volved in this appeal is whether a minof* 
on whose behalf an ancestral ? 

carried on, is personally liable for de 
incurred in such business. It 
that one Bhaja Krishna, the ° . 

defendants 1 and 2 who had a Ker 
cloth, used to purchase cloth front ^ 
plaintiff’s firm. On bis death the ®., 
ant 1, his elder son, for himself 
younger brother, the defendant « 
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was and is still a minor, carried on the 
business and took cloth on credit from 
the plaintiff’s firm. The plaintiff brought 
the suit out o{ which this appeal arises 
for the recovery of Rs. 460-10-0, which 
was found due from the defendants on 
adjustment of accounts, and also for Us. 
82-5-6 as interest on the said sum. The 
Court of first instance allowed the princi¬ 
pal claimed together with damagi^s at 
1 per cent in lisu of interest against 
both the defendants. On appeal, the 
learned Subordinate Judge held that 
defendant 2 was not personally liah'.o, 
and gave a decree against defendant 1 
and the assets of the shop. He disallowed 
interest as no written notice was served 
upon the defendants that interest would 
be charged. The plaintiffs have appealed 
to this Court. We are of opinion that 
the Court below is right in holding that 
the minor is not personally liable. S. 217 
of the Contract Act lays down that 

"a psrsoa who 13 under tho age of inajorit.v, 
according to the l*w to which he ia subject, may 
be admitted t) tie banefi&s of p.vctaer3bip, but 
cauQot be m^de personally liabio for auy obli¬ 
gation of the firm, but the shireof such minor 
in theproporty of the firm is liabio for the obli- 
gatian of the firm.” 

That section refers to a ca^e where a 
minor is admitted by contract into a 
out partnership business. But as pointed 
out in the case of Joykisto Cowar v. 
Nittyanund Nundy (l),: 

‘‘on prinoiple there ought njt to be any differ¬ 
ence between the nature or liability of an inf.int 
admitted by contract into a parlnerihip busiaesi 
and that of one on whose behalf an ancestral 
trade is carried on by a manager,” 
and that the 

limit of the iniant's liability which has been 
adopted by the legislature in the csss of a minor 
‘bsing admitted by contract into a partnership 
business ought to bo adopted la such a case as 
the present.” 


It was accordingly held in that cas 
that a minor Hindu, on whose behalf i 
trade is carried on, ia not personally liabb 
for thedebts incurred in such trade, but hi 
share therein is alone liable: see also Ban 
Partab Samrathrai v. Foolibai (2) Thesi 
oases were decided before it was settle- 
by the Judicial Committee in the case o 
Mohori Bibee v. Dharmodas Ghose (3 
that a minor cannot make any contract a 
all. In view of that decision a mino 
cannot really be a partner. It is unnecea 
■s ary, however, t o consider in this oas 

1. (1877-78J 8 Cal 738^2^L R 4«0 fP Bl 
a. (1896) 20 Bom 767 ^ ^ 

8 . (1909) 80 Oal 839=80 I A 114 (P C). 

1918 C/57 & 58 


whether tlio provisions of S. 217, Con¬ 
tract Act hiva itj any wav been alVeobe'l 
bv the aliove decision. We tliink that 
tlie liaihliby of the rninor in the case of 
an ancestral family trade is not greater 
tlian tint of a minor admitted to a 
partnership as !ai) tio'.vn l;y 8. 217 of the 
Ci.ntraot Act. We are accordingly of o[iin- 
ion tint iillhough hi^ shave in tlio assets 
of the shop is liable, defendant 2 is 
not jiersonally lial)lo f w tlio debt. The 
next ijnestion is whether fc’.ie idaintitf is 
entitled to interest. There was no time 
fixed for [layment, nor w u inv notice 
given that interest would I'O claimed. 
Tha pbairitilV, tliere:oro is not enfcitdod to 
tlia benefit of tlio Interest Act fdd of 1^39). 
It is open, however, to the Court to 
award damages for wrongful detention 
of money, oven though the claim of the 
plainbill is lipjibe] to interest which is 
not recoverable either unler a contract 
or under biie provisions of the Inrorest 
Act: see Mohtmny Promd v. Ram 
Khelawan ^ingh (1) ami the cases cited 
therein. The oppos'ta vi'*w- t ilcen in 
Kamalammal v. Pcciu Levvni 

Rnuthen (o) has been di.ssente 1 from in 
•this Court 8 f 0 the observation of 
Bioerji, T.. in Sarjo Xarain Makho- 
pudhijiiv. Piirlap Rarain Mickkopiidhi/ii 
(6); see also Saiinnadanappa v. Shii- 
basawa (7). In the present case so long 
as the accounts were not ndjusted, tlui 
defendant did not know what amount 
was to be paid. Bat after the adjustment 
of accounts had been made, and the 
defendant signed the nublogbandi, the 
defendant knew the exact amount to be 
paid, and he did not pay it. Linder the 
circumstances and having regard to the 
long time during which the plaintiff has 
bean kept out of the money, we think 
some damages should be awarded fur the 
detention of the money. In the absence 
of any evidence, we assess the damages 
at 6 per cent per annum. The decree of 
the lower appellate Court will accord¬ 
ingly be varied aid the plaintiff will get 
damages at 6 per cent on the principal 
Bum claimed from the date of the last 
moblogbandi. In other respecjS that 
decree will be affirmed. 

V.U./r.K. Decree varised. 


4. (1912) 15 I C 911. 

5 (1897) 20 Mad 481. 

6 . (1899) 20 Cal 955. 

7. (1907) 31 Bom 351, 
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l l.ETCilKi; AND SmITIILU, JJ. 


Jinohj C/’miu'/—J u'lj’ment rlabtor—Ap- 
pelhiut. 

V. 

L'lDnr.war Siugk Bahadur —Decree- 
lioitiei—Respoudent. 

Appeal No. fM of 1017, Decided on 53rd 
March 1017, frotrj order of SuUJudge, 
Ond Court, Oi-Parganaa, D/- 24th Feb- 
ruarv 1917. 

T. P. Act (1882),St. 49and74'~Mortgage- 

deed providing mortgaged properly to be in¬ 
sured—Failure to perform agreement to keep 
mortgaged premises insured —Receiver in 
mortgage suit effecting insurance—Property 
destroyed by fire—Money received by recei¬ 
ver under insurance policy could be applied 
to for the benefit of all persons and not as 
per contract between mortgagor and mort¬ 
gagee. 

A niortgage deed provided that during the con- 
tinuiiDceof ibc security the mortgagor should 
iD>urc aud keep iosured the mettgaped premises, 
and that if he failed to do so, it would be lawful 
for the mortgagee to make payments necessary 
for tbi' purpoiC and that such payments would 
be a charge upon the mortgaged premises The 
morlgage-detd also provided that all sums of 
money received under and by virtue of anv such 
insurance should be applied by the mortg^geo, if 
80 required by the mortgagor, in or towards sub¬ 
stantially rebuilding, reinstating or repairing 
the said premises. Neither the mortgagor nor 
the mortgagee iusutod the property, but the 
receiver appointed in the suit on the mortgage, 
under the Court’s direction kept the property in¬ 
sured against any loss or damage by fire, for the 
benefit of all the parties to tbo suit. Before the 
property was brought to sale in execution of the 
mortgage decree it was destroyed by fire, where¬ 
upon the receiver obtained under the policy of 
insurance a large sum of money: 

Held: (1) that the money received by the re¬ 
ceiver was not governed by the terms of the mort¬ 
gage-deed, inasmuch as the insurauce was kept 
on foot by the Court through the receiver as a 
matter of protection for the benefit of all persons 
who were parlies to the mortgage suit, and not 
by the mortgagor or the mortgagee in accordance 
with their contract in the mortgage-deed; (2) that 
the Court had ample discretion in directing in 
wbai manner the money so received should be 
laid out, and that the mortgagor could not claim 
that it should be laid out in restoring the premi¬ 
ses that had been destroyed or damaged by fire 

^ tP 451 C 1] 

B. Chuckerherty and Shih Chunder Palii 
and Noni Lai Be—ior Appellant. 

B. C. Mitter and Ambika Pada Chow, 
dhury —for Respondent. 

Fletcher, J. This is an appeal by a 
judgment.debtor against an order of the 
learned Subordinate Judge of the second 
Court at Alipore, dated 24th February 
1914. The appeal arises under the fol- 
lowing circumstances. By an indenture 


of mortgage made in the month of JuD 
1911 between the judgment-debtor of the 
one part and the decree-holder of the 
other part, the judgment debtor mort¬ 
gaged to the decree bolder a certain Jute 
Press together with the machineries and 
fixtures to secure a sum of 2-1/2 lakhs of 
rupees with interest. In the said inden- 
ture was contained a covenant by the 
mortgagor that he would at all times 
during the continuance of the security 
insure and keep insured to the full value 
thereof and for not less than Rs. 3.30000 
tbo mortgaged premises from loss or 
damage by tire in the name of the mort¬ 
gagor in some offico to be approved of by 
the mortgagee and that he would assign, 
endorse and deliver to the mortgagee the 
policy for such insurance and the receipt 
for every such payment within seven 
days after payment and that, io defanlt, 
it would be lawful for the mortgagee to 
make those payments, and such pa^ moots 
when made hy the mortgagee would be a 
charge upon the mortgaged premises. 
The mortgage.deed also contained an 
agreement on the following terms: 

"It is hereby agreed and declared that all same 
of money received under and by virtue of any 
such insurance as aforesaid shall be applied by 
the mortgagee, if so required by the mortgagor, 
in or towards substantially and to the satisfac* 
tion of the mortgagee rebuilding reinstating or 
repairing the said premises so to beinanredas 
aforesaid." 

Eventually, the mortgagee brought a 
suit upon the mortgage. On I4tb Jauu- 
ary 1914, a receiver was appointed by 
the Court in the mortgage suit. Apteh- 
minary decree was then passed on 6th 
April 1914 and the decree absolute was 
made on 23rd November 1914. On 18tb 
January 1915, an order was made by the 
Court that the property should be 
brought to sale for the satisfaction of the 
amount found due on the mortgage secu¬ 
rity. Then, on 19th December 1916, 
there occurred a are and the receiver 
received from the Insurance Company m 
which the premises were insured from 
loss or damage by fire the sum of 
Rs. 86,000 odd. The mortgagor then 
applied to the Court that the money so 
received by the receiver should be la*“ 
out in restoring the premises that had 
been destroyed or damaged by fire. The 
learned Judge refused that application. 
Against that order, the judgment-debtor 
has appealed to this Court. Two que^ 
tions have been raised in this appea 
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First of all, that the manner in winch 
the money receiveil by the receiver from 
the Insurance Company was to ho applieil 
being provided for by the mortgage-deed 
and the parties having regulate! their 
rights by contract, the contract inu^t he 
giveneffect to bytheCourt; and secondly, 
that if that be not so the Judge did not 
exercise a wise discretion in declining to 
order the money received by ttie recei¬ 
ver to be laid out in restoring the premi¬ 
ses that had been damaged by lire. The 
first point is; 

"Is that money in the hands of the receiver 
governed by the terms of the mortgage-deed?” 

In my opinion, it is not; and I state 
shortly why. First of all, the mortgage, 
deed applies, as it states in its terms, to 
a policy which is kept on foot by the 
mortgagor, although the mortgagee had 
the option of making the payments if he 
thought fit. Id this case the premiums 
that were paid on the policy were not 
paid by the mortgagor and the mortgagee 
had never thought fib to make these pay. 
raents. It is only with reference to the 
money received under and by virtue of 
"any such insurance as aforesaid" that 
the mortgagor has the right under the 
terms of the deed, to direct as to whether 
the money shall be laid out in restoring 
the premises destroyed by fire. As I have 
already pointed out ‘ any such insurance 
as aforesaid" means an insurance effected 
in accordance with the terms of the 
mortgage-deed. The parties did nob pro. 
vide for what would happen in a case 
where the property having come in the 
custody of the Court, the officer of the 
Court under the direction of the Judge 
had kept the property insured against 
any loss or damage by fire for the benefit 
of all the parties to the suit. In my opi¬ 
nion this case is not governed by the 
terms of the mortgage-deed. The insur¬ 
ance was kept on foot by the Judge as a 
matter of protection for all persons who 
were parties to the suit. It may be that 
there are other parties besides the mort- 
gagor and the mortgagee. A subsequent 
mortgagee may be called a party for 
whose benefit also the Court book the 
preoaubion of insuring the premises. If 
^ that is so, then the money having been 
in the custody of the Court, and it having 
arisen by the payments made by an effi. 
oer of the Court, tbe Court had ample 
discretion in directing in what manner 
the money.so received should be laid ont. 


The question therefore is: 

"1 the Court txorci.soj its discrotiou rifililly 
Ruil for iho houelil of all the paitics to the suit?" 

The judgment (iol)tor's case is that the 
premises should ho reliuilt. As far as 1 
can see, there was no evidence hofoie the 
learned Judge showmg that the preiiiises 
could ho restore 1 to their former state 
for tlie sum received Irom the Insurance 
Company. In the ahsence ol that evi- 
dence it would ho impossihlo for tlie 
learned Judge to come to the conclusion 
that these premises could he restored as 
they existed before the lire. The costs 
of buildiog materials and the otlier mat¬ 
ters connectel with the rebuilding may 
have and probably have substantially 
gone up within the last few years. Also 
the Judge bad to consider whether it was 
convenient for the Court to superintend 
an.i undertake the ra erection of a large 
building as a Jute Press. What the 
nature of the building was I do not know. 
Bub hiving regard to the amount for 
which it was morlgaged appir6ntl\ it 
was a building of considerable size and 
the amount of the damage done by the 
fire must have been considerable because 
the money received by the receiver 
amounted to the sum of Us. Sfi.OOO 
odd. In that view, I think tho learned 
Judge having come to the conclusion that 
it would not be convenient to have these 
buildings restored, no grounds have boon 
shown to U3 on which we can say that 
the learned Judge improperly exercised 
his discretion. The learned Judge clearly, 
in my opinion, had a discretion to decide 
in what manner the money received by 
tho receiver ought to be applied, and he 
came to the conclusion that the most 
convenient and the best course for the 
application of the money would be to 
allow the mortgagee to receive it in part 
satisfaction of his mortgage money rather 
than to direct the receiver to undertake 
the ro-oonstruction of the building. In 
the result, I see no reason to differ from 
the conclusion arrived at by the learned 
Subordinate Judge of the Court below. 
The present appeal therefore fails and 
must be dismissed with costs, five gold 
mohura 

Smither, J.—I agree. 

v.b./r.k. Appeal dismisied. 
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I'u TCUHi: AND Smitiii:h, ^ \. 

Prn7iiafha Jlhusan DAi — Plaintiff— 
AppeiUnb. 

V. 

I:.,VI ('hawlyi Man’Jol ani others— 
Nints—Hespondents. 

A] pel! No. 5i0 of i'Jlo, Decided on 
1th April I'JlT, from appella'e decree 
01 Sul).Judge, .Jessore, DA 14th Decetn- 
her I'.Hl. 

Landlord and Tenant—Under-raiyati in¬ 
terest i» not transferable without landlord's 
consenl-'Landlord purchasing undcr-raiyati 
interest in execution of money-decree can 
eject previous purchaser. 

Am uiidfv-raiyati interfst i« not- transferable 
oxct-pt with tlie cou-eot of the landlord. Thers- 
for?, the Slid of an under-raiyati interest in 
I xpcntiiin of a rconev-d cree to which the under- 
raivat d e? not object, ihoug’u bindiu" upon the 
uudcr r.UM.l, i'not hiufliii!* upcti the hndlord. 
(Jiii-f’iucntly, a landlord who purchases the 
^anle und:-r-rai> r.ti interest at a subsequent 
sals under the provisions of the Civil Proce¬ 
dure Code without obieclion by the under raiyat 
is entitled to eject tbo previovts purcha-or. 

IP 453 Cl] 

Brojo Lai Chakrabutty and Satish 
Chandra Ghatak—iov Appellant. 

Surendra Chandra Sen and Surendra 
Nath—hr Keepondents. 

Fletcher, J.—This is an appeal by 
the plainbitV against a decisicn of the 
learned Subordinate Judge of Jessore, 
dated 14th December 1914, affirming tbe 
decision of the Munsif of Narail. The 
plaintiff brought the suit to recover 
possession of certain lands. The case is 
a little difficult one because it involves 
a question as to the transferability and 
liability to sale in execution of tbe rights 
of an under, raiyat. Defendant 5 in the 
present case was the Brst purchaser, the 
original under-raiyats being defendants X 
and 3,and defendant 5 purchased at asale in 
execution of a money decree. No consent 
of the plaintiff landlord was obtained to 
that sale either before the sale in exe. 
oution or subsequent thereto. The plain¬ 
tiff purchased at a subsequent sale in 
execution of a money-deoree or, at any 
rate it must be taken that the sale was a 
sale under the provisions of the Civil 
Procedure Code. To that sale the plain, 
tiff naturally assented when he was sell, 
ing the property and was puchasing it 
himself. The learned Judge at the trial 
in the lower appellate Court has found 
that subsequent to the sale to the plain- 
tiff in execution there was a recognition 
of defendants 1 and 2 by the plaintiff. 


Defendants 1 and 2 have also apparently 
come to an arrangement with defen¬ 
dant 5. In any case defendants 1 and 2 
are not liable to be ejected from the 
lands and the real contest is as to whom 
defendants 1 and 2 should pay their rent. 
The suit may seam to be the develop, 
ment of an ordinary action in ejectment. 
There are many cases in this Court 
showing a suit disposed of in the same 
tnannor. 

The matter in debate in this Court 
has turned largely, if not wholly, on the 
question as to what are tbe rights aod 
interests of a purchaser at a sals in exe¬ 
cution of an under, raiyat interest when 
the landlord does not consent to the sale. 
The tenants have taken no objection and 
presumably, therefore, the sales in both 
cases are binding on defendants 1 and 2. 
Tbe case is not one of first impreflsioii. 
That an under.raiyati interest U not 
transferable was distinctly raised and 
decided in this Court in the case oi 
Aminunnisa v. Jinnat AU (l). Tb® 
learned Judges in the course of their 
judgment made reference to a decision of 
Garth, C. J. and Jackson, J. in the year 
1878 for taking tbe view which the 
learned Judges in the case I have cited 
also took, namely, that an under-raiyati 
interest could not be transferred except 
with the consent of the landlord. Then 
it is unfortunate that tbe referenoeto 
that decision: see Bonomali Bajadar 
V. Koylash Ch^lnder Majoomdarl^) o 

Garth, C. J. and Jackson, J., is noli given 
in the report and, therefore, we have 
nob been able to adverb to it- 
learned Judges held quite !?■/i) 

case of Aminunnisa v. Jinnat ^ ' 
that an under-raiyati interest was no 
subject to transfer except with the con¬ 
sent of tbe landlord. Although defen¬ 
dant 5 has not appeared at tbe hearing o 
the present appeal. Mr. Sen, who 
for defendants 1 and 2, has very bid » 
placed before ua in the course o 
argument such cases as support the vi 
of tbe learned Judge of tbe Cour 
Appeal below as regards the case o 
fendanb 5. Then prior to that decision. 

D. Chatterjee and N.-R. „ji 

in the case of ArsaduUa v. 

Afi (3) laid down the fo llowing propo gj- 

1. a I R 1915 Cal 182=49 Cal 761=27 I 0 

271. 

2. (1878) 4 Cal 185. 

3. (1812) 14 I C 349. 
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tion as tbe law. I rea^ from tbe top of 
p. 641 of 16 C. L. J. of the report. Tlio 
rights of an under, raiyat 
■‘may be sold by the landlord under the Civil 
Procedure Cede, but Hie qutstiou is whether s-ucli 
lauds can be sold under the svecial j-roccdiue 
prescribed in the Benpal Teuancy Actwiibtho 
consequences attached to sales held under that 
procedure.” 

So obviously in the view of those 
learned Judges the landlord could bring 
the property to sale under the provi¬ 
sions of the Civil Procedure Cede al- 
though I take it that, haviirg regard to 
tbe Full Bench decision the under raiyat 
could have come forward and raised an 
objection to the sale. But if he did not 
come forward, then the landlord having 
consented to the sale the sale would be 
binding both on the landlord and the 
tenants and, therefore, a valid transfer 
could be effected. In the present case 
there is this fact. First of all, the plain- 
tiff is the landlord. He purchased in 
execution this interest which is non. 
transferable. Tbe tenants, defendants 1 
and 2, did not come forward and object 
to the sale and, therefore, the sale is 
binding on them. As against defendant 5, 
although he purchased in a prior execu- 
tion, tbe plaintiff as the landlord never 
did assent to the transfer. Defendants 1 
and 2 also did not come forward to object 
to the transfer. They not only did not 
do so but actually arrived at an agree¬ 
ment with defendant 5. In that view 
the plaintiff has got a valid transfer 
according to the authorities in this 
Court. 

The transfer to defendant 6 is nob 
operative as against the plaintiff and, 
therefore, the plaintiff is entitled on the 
ifooting of the decisions that I have cited 
to have what is called a decree for eject, 
ment against defendant 5 although he is 
not in aotnal possession, the real nature 
of that decree being that the plaintiff 
will get the rent from defendants 1 and 2 
who are in actual possession and defen. 
danb 6 will have nothing to do with tbe 
property at all. Having regard to the 
hndings made by the learned Judge of 
the lower appellate Court, defendants 1 
and 2 w ere recognized by the plaintiff 
after (he purchase by him and' if the 
rent is r^id I think defendants 1 and 2 
are entitled to rentjain in possession of 
the lands. As regards defendant 5 for 
the reasons already stated I think he oh. 
(aiced as against the plaintiff no interest 


in tlio lands and, therefore, lie ought to 
he ejected in the u.aimer I have Hire idy 
ntontioned. The ainjeiil as agaiiiht defen¬ 
dants 1 and 2 will he iiismissed with 
costs. The appeal as agiiinst (‘eltndaijb 6 
as regiuds plots Nos. 1 to 7 liolli inclu- 
sivo will loalioviod with cobl& huth liero 
and in tlio Courts lielow, otherwise tho 
decree appealed against will stand. 
Smither, J.—I agree. 

V.B./R.K. Order accordnuihj. 
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ChaTTERJEA and NEU'l-OtHJ), l.T. 

Akil Clniudra Saha and I.'eftn* 

dants—Apiiellants. 

V. 

Girish Chandra Salia—Plaintiff—Res¬ 
pondent. 

ApiealNo. 6C8 of 1014, Decided cn 
25th .lanuary lOi?, from original decree 
of Sub-Judge, lit Coui t Dacca D/. 31st 
August 1014. 

(a) Guardians and Wards Act (1890), S. 31 
—Mortgage by certificated guardian sanc¬ 
tioned by Court after being satisfied as to ne¬ 
cessity for loan—Lender actirg bona fide is 
not bound to go behind order sanctioning 
loan. 

Where a District Judge .sati^firs himself as to 
the iieccss.ity for a loan by ex parte inquiries and 
sanctions a tnoitgage by the certificated guardian 
of a minor, tho lender, if be acts bona fide, is not 
bound logo behind tbe order sanctioning the loan 
and IS not bound to see to ibc application of tbe 
mouf., but is finiticd to rely upon tbe order uu- 
Ics,** be is a part) to a fraud (or obtaining the 
sanctirn. U' ^ !^1 

(b) Fraud—Plea—Burden of proof—Deferj- 
dant alleging fraud must produce eveiy evi¬ 
dence to establish it. 

A defendant wbo wants to defeat tbeclftim cf 
a plaintiff cn tbe ground of fraud, alleging that 
he himself participated in the fraud, must pro¬ 
duce very strong evidence to eslablisb tbe fraud, 
so ae to enable him to extricate hinisdt from tbe 
difficult situation in wbicb le is placed. 

[P45GC11 

Gapal Chandra Duss and Sarat 
Chandra Basak-^ior AprellAuts. 

Satis Chandra Chowdhvry—lcr Res- 
rondeut. 

Judgment.— This appeal aries out of 
a 6uit to enforce a mortgage hond. The 
mortgage bond was executed hy defen. 
dant I and defendant 3 as guardianof her 
minor sod, defendant 2, and aeoiher 
minor son since deceased. The cxet ution 
of tbe bond is admitted, but it is pleaded 
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t hat no consirlerafcion pas?ed under it. 
The defendants’ case appears to be that 
on the death of Madhu Sudan, the father 
of Akliil, tlie latter .and his brothers were 
thieatened with the liability fcr a large 
amount of money on account of some 
dealings that the deceased had with one 
Kishori Mohan and that in orderto frigh- 
ten the latter to reduce his cl-im, it "as 
arranged with Hari Mohan, who was a 
friend of Madhu Sudan, that a bogus 
mortgage bond should be executed in his 
favour for Rs. 4,000 and that some false 
and satisfied bonds should be shown as 
due and permission be taken by defen- 
dant 3, who was theguardianofberminor 
sons, from the District Judge for raising 
the money on mortgage, that in further¬ 
ance of the design (as suggested by Hari 
Mohan b.imself) a sum of Rs. 2,000 was 
borrov\ 0 ] from one Hrishikesh Babu, and 
w ith that amount together with a sum of 
Rs. 1,000 raised on pledge of some orna¬ 
ments of defendant 3and somecash which 
they had, three currency notes for Rupees 
1,000 each were purchased through the 
said Hari Mohan and that the said three 
currency notes were entered in the mort¬ 
gage bond executed in favour of Hari 
Mohan as part of the consideration, 
namely, Rs. 4 000. but that as a matter of 
fact, no consideration passed under the 
mortgage. It is said that the defendants 
were enabled, cn the strength of this 
mortgage bond, to have the claim of Kishori 
Babu settled cn payment of Rs. 1,000, 
only. The Court below held that the 
plaintiff bad proved that consi leration of 
the bond w-as paid to the defendants. The 
latter have appealed to this Court. 

The execution of tbe bend, as we have 
said, is admitted. It is also admitted 
that the defendants obtained these cur¬ 
rency notes of Rs. 1,000 each from Hari 
Mohan, the mortgagee, but, as stated above, 
the defendant? plead that the money with 
which the currency note? were purchased 
was their ow-n The plaintiff has -exam¬ 
ined the scribe of the deed and three wit¬ 
nesses to prove that three currency notes 
of Rs. 1,000 each and Rs. 1.000 in silver 
were paid to the defendants, and those 
witnesses have been believed by the 
Court below. The only evidence in sup. 
port of the plea that tbe money with 
w’hich the currency notes were purchased 
belonged to the defendants is that of de. 
fendant 1 himself. His statements on 
the point, however, are not corroborated 
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by documentary evidence, and there does 
not appear to be any reason why the 
money was not changed to currency notes 
at Dacca and why Girish, the maternal 
uncle of defendant 1, took the money to 
Hari Mohan to Calcutta, It appears that 
tbe defendants borrowed Rs. 2,000 from 
one Hrishikesh, and it is tbe case of both 
the parties that the debt was paid off on 
the day of the execution of the bond with 
two of the currency notes of Rs. 1,000 
each. The plaintiff Girish, who is the 
executor of the estate of the mortgagee, 
says that he and Janaki, defendant 2, took 
Rs. 2,000 (in two currency notes of 
Rs. 1,000 each) for payment to Hrishi- 
kesh at Dacca after the execution of the 
bond and tbe payment of tbe money there- 
under, whereas the defendants’ case is 
that the currency notes were with them, 
and that before the execution of the mort¬ 
gage bond Girish, the maternal uncle of 
defendant 1. started for Dacca with two 
of the currency notes and paid tbemooey 
to Hrishikesh on the 24th Ashar. There 
is, however, no satisfactory evidence to 
show that the currency notes were with 
the defendants before the 24th Asbar 
and the Court below has disbelieved the 
statement of defendant 2 that he did not 
accompany Girish tc Dacca. ^ 

The evidence shows that the mortgage 
bond was executed at about 9 or 10 a. m. 
on 24th Ashar and that it takes about 13 
or 14 hours to go from the village where 
tbe defendants reside to Dacca. It is con¬ 
tended that it was physically impowiWfl 
for any person to start from tbe village 
atter the execution of the bond and go to 
Dacca and make payment there on the 
same day to Hrishikesh Babu. Stress is 
laid upon the-fact that the entry of the 
two currency notesappears in the account 
book of Hrishikesh Babu as the first entry 
on that day and that the notes were sold 

by the firm of Hrishikesh Babu to an¬ 
other firm on the very same day. TJiere 
is positive evidence, however, that Girish 
arrived at Dacca at about 9 P- 
that the firm was open for transacting 
business up to 11 p. m., and, if Gins 
started at 9 or 10 a. m. he might have 
arrived at Dacca at 9 or 10 p. tn., if the 
tide and current were favonrable.^ It was. 
therefore, not physically impossible for 
Girish to have made the payment on the 
24th at Dacca even it he started after tho 
money bad been paid. There is uo 
dence that there was any entry earlier 
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than 9 or 10 p. m. on that day, ami in 
the face of the positive evidence on the 
point, we are unable to attach any im¬ 
portance to the fact that it was the 6rst 
entry on that day. 

The money borrowed from Hrishikesli. 
according to the plaintiff, was paid to one 
Brojonath to whom a sum of Rs. 2,500 
was due by the defendants. The defen¬ 
dants say that Brojonath's debt was paid 
off with the money which they had. and 
not with the money borrowed from 
Hrisbikesh. The defendants’ accounts, 
however,do not prove any such payment. 
It is pointed out that the hundis under 
which money was borrowed from Hrishi- 
kesh were executed more than a month 
after thedate on which Brojonath’s mort¬ 
gage bond was paid off, and reliance is 
placed upon the endorsement on the mort 
gage bond and the entry in the account 
book of Brojonath. The account book, 
however, shows that only Rs. 1,225 was 
due on account of the mortgage bond and 
the Court below does not believe the en¬ 
dorsement upon the mortgage bond. We 
do not think that it has been satisfac¬ 
torily proved that the mortgage bond was 
paid off on 14th Chaitra 1313. As al¬ 
ready stated thereis evidence of four wit¬ 
nesses to prove the passing of the consi¬ 
deration. The evidence shows that the bond 
was drafted and engrossed in the house 
of Hari Mohan and taken to the house of 
the defendants for signature. 

It is pointed out that although there 
w’ere respectable people in the locality, 
the attesting witnesses to the deed were 
only the servants of Hari Mohan or per. 
eons connected with him; and it is con- 
tended that Hari Mohan was not likely to 
have advanced a sum of Rs. 4,000 to the de¬ 
fendants—one of whom was a female and 
guardian of minors—without taking the 
precaution of having independent and res¬ 
pectable witnesses present at the execu¬ 
tion of the bond and the passing of the 
consideration money. It is to be observ¬ 
ed, however, that the lady hereself had 
applied to the District Judge for sanction 
to raise a loan and that the draft of the 
mortgage was placed before the Judge. 
The applications for taking a certificate 
for guardianship and for sanction appear 
to have been made, and other proceedings 
connected with them to have been con¬ 
ducted, by a pleader Babu Mohini Mohan 
Pas, who is a relation of defendant 3. 


Under these circumstances, Han Molian 
might not have thought it necessary &o 
tike as much cave as he would otherwise 
liavo taken in dealing witli a pardan.ashin 
lady. We need not discuss tho evidence 
of the i)laintiff 's witnesses. They wore 
l) 0 for 0 the learned Subordinate -lu'lge aud 
were believed by liim. lie came to the 
conclusion tliat tlie case sot up I'V the 
defendants was not true anil vvo do not 
see any sufficient reason fordiffering from 
him. 

It is contended that even if Ilrishikesh 
was paid Rs. 2,000 out of the Rs. 4,000 
there is no evidence to show that there 
was any necessity for the lialanco of tlio 
loan or that the balance was applied by 
the lady for the benefit of the miuors. 
The District Judge appears to have mado^ 
some inquiries, which of course were ex 
parte. But he appears to have been satis¬ 
fied as to the necessity for the loan and 
sanctioned the mortgage. Under thesej 
circumstances, the lender was not bound 
to go behind the order, and was entitled 
to rely upon the order of the District 
Judge sanctioning the lean unless he was 
a party to the fraud. The defendants have 
failed to prove that Hari Mohan was a 
party to the fraud, and if he acted bona 
fide, he is not bound to see to tlie appli¬ 
cation of the money. It is to be remera- 
hered that it was defendant 1 and defen¬ 
dant 3 who themselves represented to the 
Judge the necessity for the loan and the 
creditor appears to have acted upon such 
representation. Having regard to the fact 
that Babu Mohini Moham Das was the 
pleader who conducted the proceeding for 
eanctioD and acted for the defendants in 
the present suit in its earlier stages and is 
a relation of the defendants, we do not 
think that the transaction was fraudulent 
as stated by the defendants, DefendUnt 3 
was putting up in his bouse when giving 
her deposition and sbeaimitstbatMohini 
Babu is a well-wisher of and knows the 
state of, the defendant’s family. On re- 
ference to a letter, dated 22nd June 1911, 
written by Moliini Babu to the adopted 
son of Hari Mohan, it appears that Mohini 
Babu sent away the men who had coroeto 
Dacca to institute a suit on the mortgage 
bond and that he undertook to make ar¬ 
rangements to pay off the debts by selling 
certain properties of the defendants. It 
is impossible to hold that he was not 
aware of the real nature of the mortgage- 
bond. 
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If 1 1:0 'lefenoants;' case is true they 
aie tu l lame for liavin}; en- 
•aPLle-i tselves in liie elaborate irau.'i 
ilk^ol l>y (lieni, an'! it -a-ouhl reiiuiro far 
hetier eviilenco then tbev hare produced 
in or Ics-to es‘abiisn tint fraul and to 
enable them to extricite therr:selv03 from 
ibe ililliculb sitintion iu which thev are 

I to 

placed. On the whole, we are UDal)le to 
ditler from the fin lings of the Court 
below' that the consideration passed under 
the mortgage bond and that the mortgage 
l)ond was nob a benami one. We see, how. 
ever, no suilicient reason why the or Unary 
rule as to interest at the bond rate up to 
the da;e of grace and thereafter at six per 
cent, should not be followed in tliis case. 
The decree of the Court t elow wdll ac- 
cordingly I'e varied by directing that in- 
terest at the l oirl rate will run up to 
three months from the date of (lie decree 
of the lower Court ami that, inte»e*t there, 
after will I e at the rate cf six per cent. 
With this variation, the appeal is dis- 
missed with costs. 

V-B./PiK- Decree varied. 
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TeUNON and SHAMSUL iiUDA, JT. 

Natibulla Akanda and Defen¬ 

dants—Appellants. 

V. 

Badi Bepari —Plaintiff—Respondent. 

Appeal No. 3310 of 1915, Decided on 
15th August 1917, from appellate decree 

of D;st, Judge, Rutjgpur, D/. 23rd June 

lOiO. 

Bengal Tenancy Act (1885), S. 48~Raiyat 
sub letting portion of holding—He cannot 
recover rent exceeding by 50 percent amount 
which he himiejf pays for whole holding. 

A raivat wbo has sub-let a portion of his hold¬ 
ing uuder a registered lease, canuot recover from 
the uij3er-rai)at rent exceeding by 50 per cent 
the amount which he himsilf pays for tbo whole 
of the holding, [P . 1*6 q 2 ] 

To hold that S. J?! applies and can be applied 
only where the whole of a raiyat’s holding is 
sub’lct, would be to defeat ‘Ibe policy and inteu- 
tioa of the legislature: 39 Cal. 839’ Bxpl. 

[P45GC2] 

Atiil Chandra Gupta —for Appellants, 

D. N. Bagchi —for Respondent. 

Judgment.—This is an apftea! by the 
teuants defendants in a suit for rent. It 
is conceded th:it the plaintiff-landlord is 
a raiyat. It is also conceded that the 
defendants-appellants are under-raiyats. 
It is further conceded that thedefendants 
under-raiyats are holding under a regis- 
teved lovse. The holding it anp^-ars mea¬ 
sures 15 bighas of land. The portion sub¬ 


let to the tenants defendants measutea 
f bighas. The rent payable by the rai¬ 
yat for his 15 bighas of land is Rs. 6-14-0. 
In respect of the 7 bighas he claijcs from 
the tenants-defeodants at the rate of 
Rs. 27-8 0. 

The appellants contend that by virtu© 
of the provision of S. 48, Ben. Ten. Act, 
the utmost that the plaintiff raiyat is 
entitled to recover is rent at the rate of 
Rs. 6-14-0 plus 50 per cent., that is to 
say, .Rs. 10 5-0. In the trial Court rent 
was decreed at that rate. But on appeal 
the District Judge ou the strength of the 
case cf A /m Chand Skaha v. Joy Chandra 
Xath (1) held that S. 46, Ben. Ten. Act. 
has no application where only a portion 
of the holding is sub let and he therefore 
ciecreed the suit for rent at the rate 
claimed. The tenauts-appellants do not 
contend before us that they should pay 
at a lesser rate than the rate decreed by 
the Munsif, that is to say, they ask us to 
proceed loo the assumption that the 7 
bighas sub let to them is the only profit- 
yielding part of the holding to take the 
whole of the annua! rent payable by the 
raiyat, add to it 50 per cent and detere- 
mine that to be the rent payable to him. 

It appears to us that in applying th® 
case reported as Nim Chand Shaha v. 
Jou Chandra Nath (1) to a case such as 
this the learned District Judge has fallen 
into an error, and to hold that S. 48 ap¬ 
plies and can be applied only where the 
whole of the raiyat's bolding is snb let 
would be (0 defeat the policy and inten- 
tion of the legislature. In the case cited 
as a matter of fact the rent for the whole! 
holding was Rs. 21-4-0. The plaintiff 
claimed in respect of the portion sab-Iet 
a rent of Rs. 14. To have applied in 
that cas? the principle for which the 
appellants before us now contend would 
have been to decree a rent higher than 
the rent claimed. Here that is nob so and 
in a case such as the present we think 
that the provisions of S. 48, Ben. Tec- 
Act can clearly be applied and that the 
annual rent for which the defendants- 
appellants contend is the maximum 
which the landlord is entitled to claim- 
Whether in fact on a strict appUoation 
of S. 48 a lesser rent might not have 
been arrived at is a question into which 
we need not enter. In this view we se 
aside the^ecree of the Distric t Jnd gejE. 
"'l (1912) 39 Oaf839=15 I 0 256. 
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restore the decree of the Trial Court 
with proportionate costs in all Courts. 
V.E./r.K. Decree set aside. 

A. I. K. 1918 Calcutta 457 
Mookerjee and Beachcroft, .l.T. 
Atul Cha?idra Singha and another — 
Decree-holders—Appellants. 

V, 

Kunja Behari Singha —Judgment-deb¬ 
tor—Respondent. 

Appeal No. 57 of 1917, Decided on 
22Dd August 1917, against order of Dist. 

Judge, Midnapore, D/- 24th August 1916. 

Civil P, C. (1908), S, 144—Partition suit— 
Preliminary decree set aside on appeal — 
Final decree passed pending appeal is with¬ 
out force—Restitution can be ordered in res¬ 
pect of money levied under final decree and 
time begins to run from date of final decision 
in appeal against preliminary decree—Limi¬ 
tation Act, Alt. 181—Civil P. C. S. 96, 

When a preliminary decree for partition is set 
aside on appeal, no effect remains in Ibe final 
decree which may have been passed pending the 
appeal from the pieliminary decree. Consequ¬ 
ently, a parly from whom any money has been 
levied under the final decree so rendeied inopera¬ 
tive, is entitled to restitution cf the amount from 
tbo party who levied it on tbo basis of tbe final 
decree; 21 / C SlOand 38 I C 17, Foil. [P 457 C 2] 

In such a case lime begins to run apaiiist the 
parly claiming rcsiiiution frem the date when 
tbe final pronouncement is made in tbeprcceed- 
inge inatituted to test tbe propriety cf the pr<li- 
minary decree. (P 457 C 2] 

Saikawripati 2?oi/—for Appellants. 

Jyoti Prosad Sarbadhikarry—ior Res- 
pondent. 

Judgment.— This is an appeal agairst 
an order for restitution made by tlie 
lower appellate Court in con6ramation cf 
that of thecrial Court. The appellant 
was tbe plaintiff in a suit for partition of 
joint property brought against the res- 
pondent and another person. A prelimi- 
nary decree was made on 9th September 
1910. The defendant other than the res- 
pondent preferred an appeal against that 
decision. That appeal was ultimately al¬ 
lowed and the preliminary decree was 
set aside in its entirety on i:9th No¬ 
vember J911. The appellant there- 
upon preferred a second appeal to this 
Court. That appeal was dismissed on 
19th April 1915. Meanwhile, on 1st Sep¬ 
tember 1911 the final decree had been 
made by the Court of first instance on 
the basis of tbe preliminary decree of 9th 
September 1910. The appellant was en¬ 
titled to receive certain sums from the 
respondent under the final decree so made 
and on 29th April 1911 be realised these 


sums. On 10th April 191(1 the respon¬ 
dent iipplied for restitution of those sums 
of inonev. Tlio Court of first instiinco 
allowed t!io application on l7th June 
1916 and that order wascoulirmed by the 
lower appellate Court on -Ith An^^ust 
1916. 

The question in controversy is uluthci 
the order for restitution has been pro¬ 
perly made. It is clear that tito elTect of 
the cancellation of the pic-limiuai y de¬ 
cree was to render inoperative the final 
decree. This view is supported l>y the 
decision inv. Aniiir C'land 
Paul (l), where it was ruleil that when a 
preliminary decree for p-artition hast ten* 
set aside on aiJpeal, no elTect remains in 
the final decree which may have t een 
passed pending the appeal from the pre- 
iiminary decree. We must take it, then,' 
that the final decree is no longer opera¬ 
tive. Consequently, the respondent is 
entitled to restitution of the sums levied 
from him by the appellant on tlie basis 
of that decree. This is clear from the 
decisicD in Asutosh Gosw&vii v. 0jrndra 
Prosad Milra (2). It was there pointed 
out that the doctrii^e of re-titution ap- 
plies, not only when the decree has heen 
set aside directly on review or by way of 
appeal, butalsowhere tbe decree ceases to 
he operative by reason of cancellation of 
anotl'.er decree or order w hich forms its 
foundation. The respondent is thus enti- 
tied to restitution from the a[ipellant if 
his claim is not barred by limitation. 
The appellant contends that the rule ap¬ 
plicable to case of this character is con- 
tair.el in Art. IM, .Scli. 1, tothoLim. 
Act.and that t,lie applioatiou should have 
been made within three years from the 
dat-* when the preliminary decree was 
reversed by the lower appellate Court, 
thatis, from 29th November 1911. As 
explained in AsutoshGoswtnni v. Upendra 
Prosad Mttra (2), it is not necessary for 
us to decide whether any rule of limi¬ 
tation is applicable to cases of this cha¬ 
racter, because even if Art 181 applies, 
time ran against the respondent from bhe^ 
date when the final pronouncement was; 
made in the proceedings instituted to testj 
the propriety of the preliminary decree.' 
An application for restitution immediate-* 
ly on reversal of the preliminary decree 
by the first appellate Court would have 
been futile: tbe appellant, who had [)re- 

" 1 . 21 1 tJ 61C- 

2 . (19171 38 I 0 17. 
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ferrod a second appeal, cannot very well 
maintain iho position tliat the respon¬ 
dent should have pressed for restitution 
at a time wlien the appellant was seri¬ 
ously controverting the decision of the 
lower a[)[} 0 lliite Court as to the correct¬ 
ness of the preliminary decree. If an ap¬ 
plication lia I hecn made at that stage, it 
uould hive been undoubtedly contended 
that uo restitution should he allowed till 
the (luoition of the correctness of the pre¬ 
liminary decree bad been finally decided 
by the ultimate Court of Appeal where 
the appellant had lodged an appeal. 

NVe are accordingly of opinion that the 
order of the District Judge must he affirm- 
ed and this appeal dismissed with costs. 
We assess the hearing fee at one gold 
niohur. 

v.r../i{.K. Appeal dismissed. 

A. I. R, 1918 Calcutta 458 

Fletcher and Newbodld, JJ. 
Helaluddi Molla — Defendant—Peti¬ 
tioner. 

V. 

.‘Ibdul Gafur — Plaintifi' — Opposite 
Party. 

Rule Nisi No. 377 of 1917, Decided on 
18th July 1917, against the order of 
Munsif, Sod Court, Bagerhat. 

Prov. Smell Causes Courts Act (9 of 1887), 
Art. 35 (ii) —Suit for damages for cutting and 
taking away trees is excluded. 

A suit for recovery of damages for trees alleged 
to have been forcibly cut and taken awey by ‘the 
defendant is excluded from the cognizance of a 
Small Cause Court. [p 459 q 1 ] 

Prokash Chand Majnmdar—hx Peti- 
tionor. 

FACTS, will appear from the follow¬ 
ing petition: In the matter of an ap- 

plication under S. 115, Civil P. C,, and 
S. 25, Provincial Small CauseCourts Act, 
against the ex parte decree passed on 
2nd February 1917 in Small Cause Court 
Suit No. 670 of 1916 by the Second 
Munsif, Bagerhat. And in the matter 
of Helaluddi Molla alias Elai Molla 
Defendant-Petitioner versus Abdul Gafur, 
Plaintiff, Opposite Party. 

To 

The Hon’ble Sir Lancelot Sanderson, 
Kt., C. J., and his companion Justices of 
the said Hon’ble Court. The bumble 
petition of the adovenamed petitioner, 
most respectfully sheweth. 

That the abovementioned suit was filed 
on 4th December 1916 by the plaintiff 
above named against your petitioner for 


recovery of Rs. 65 as damages for trees 
alleged to have been forcibly cut and 
taken away by your petitioner. That 
your petitioner entered appearance on 
12th January 1917 and filed bis defence 
on 15fch January 1917. That the prin¬ 
cipal contentious of the defendant were 
that suit of the present nature was not 
cognizable by a Court of Small Causes, 
that the plaintiff had no title toor posses- 
sion in the land and the suit was in¬ 
stituted by way ol a test case with the 
fraudulent motive cf establishing a false 
title at the instigation of his father with 
whom the petitioner and bis cosbarers 
had a long standing dispute. That on 
19th January 1917 upon your petitioner's 
application, the Court ordered the issue 
of summons on his witnesses on the con¬ 
dition that the money should be depo¬ 
sited within a day, failing which the 
application would stand dismissed and 
on the same date upon the plaintiff’s pra¬ 
yer the case was adjourned for bearing 
to 2Dd February 1917. That on 2nd 
February 1917, the aforesaid date of 
hearing, your petitioner filed an appli¬ 
cation that the returns of the service of 
summons on his witnesses "bo were 
absent not having been filed in Court, 
he was unable to take further steps to 
secure their attendance and that as such 
adjournment of fifteen days might be 
granted to him for taking the necessary 
steps. That the learned Judge rejected 
the said application and called upop tbe 
plaintiff to prove bis case and on bearing 
his witnesses decreed the suit in part for 
Rs. 40 with Rs. 10 3-0 costs ex parte 
against your petitioner on tbe same date, 
2nd February 1917. Your petitioner 
being aggrieved by the aforesaid decree 

begs leave to move your Lordships against 

the same on the following amongst .other 
Grounds. —1. For that the Court of 
Small Causes had no jurisdiction to try 
the present suit under the provisions of 

the Provincial Small Cause Courts Anoend- 
ment Act 6 of 1914. Your 

petitioner, therefore, pra^s that your 
Lordships may be pleased to issue a rule 
on the opposite party to show cause ae 
to why the ex parte decree should not 
be set aside and the suit dismissed or 
re-heard and on hearing any cause shown 
make the rule absolute or pass such 
other orders as to your Lordships may 
seem fit and proper," 

Judgment. —This rule must be made 
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labsolute. It is quite clear from the cause 
of action as given in the proceedings of 
the Court that the suit is of a uAture 
jmentioned in Art. 35 (ii), Sch. 2, Provin- 
[oial Small Cause Courts Act. A suit of 
that nature is excluded from the cogniz¬ 
ance of the Small Cause Court. The 
rule must, therefore, be made absolute. 
We make no order as to costs, as the 
opposite party has not entered ap¬ 
pearance. 

v.ii /r.k. Buie made absolute. 

A. I.R. 1918 Calcutta 459(1) 

Flbicher and Newbould, JJ. 

Baikanta Nath Chatterjec and others — 
Plaintiffs—Appellants. 

.V 

Lakshan Chandra Chatterjee&nA others 
—Defendants—Respondents. 

Appeal No. 1841 of 1916, Decided on 
I7th July 1917, from appellate decree of 
Addl. Dist. Judge, 24 Parganas, D/- 26bh 
June 1916, 

Lease— Conalruction — Word* “iilimrari 
mourasi mokarrari" mean permanent and he¬ 
ritable even in abtence of words indicating 
heritable interest. 

The words‘'istimrari mourasi mokarrari" in a 
lease alwa)8meaQ permanent and heritable and 
not merely permanent for the lifeoftbo grantee, 
oven where no other words iodicitiog a heritable 
interest, such as "lie grantee, bis sons and 
grandsons in succession should enjoy the propeity 
in cerpetuity" are used in the document 

[P 459 0 2] 

Jogesh Chandra Roy —for Appellants. 
Drajolal Chakraburtty — for Respon¬ 
dents, 

Judgment.— This appeal, which has 
been preferred against a decision of the 
learned Additional District Judge of the 
24 Pargannahs reversing the decision of 
the Munsif abDaripur.must be dismissed. 
The plaintiffs who are the appellants be¬ 
fore us brought the suit with reference to 
an encroachment on a road and the re¬ 
moval of the trees growing thereon, which 
they alleged to be the property in ijmali 
between them and the defendants and 
also with reference to the excavation of a 
khal in certain property which the plain, 
tiffs alleged had fallen into their sole lot 
in a certain nartition proceedings. The 
persons said to have encroached upon the 
road were defendants 1 and 2 The other 
defendants are said to have excavated the 
khal. Certain incidental and consequen¬ 
tial reliefs were also askel for. The 
learned Munsif decreed the suit against ail 
the defendants disbelieving a certain 


(locum'mt Rx. A which was stated to he 
an istimrari mourasi mukarraii patta. 
Tlio fir^t two defendants appealed to Iho 
learnol Additional District Judge. There 
the learned Additional District Judge ac¬ 
cepted lire istimrari maurasi mokarari 
patta as being a genuine document and, 
on that footing, be held that defendanls 
1 and 2 who were the appellants before 
him were justified in doing the acts com¬ 
plained of. Here, it has been argued in 
the first instance that the document is 
nob a permanent heritable lease hut is a 
lease for the life of the grantee, on the 
ground that there are no words in this 
lease that commonly appear in documents 
creating a permanent lease stating that 
the grantee, his sens and grandsons in 
succession should enjoy the property in 
perfect felicity so long as the moon and; 
the stars last. Of course, it is not neces | 
sary to use all these words, that thel 
grantee, his sons and grandsons in succes-' 
sioD should enjoy the property in perfect 
felicity and that the grant is for the, 
period so long as the moon and the stars 
last, in a document of this nature. It 
would be quite sufficient if other words 
indicating a heritable interest are used. 
The words istimrari mourasi mokarrari 
have always been held to mean permanent 
and heritable. 

Another point has been urgel by Mr. 
Roy wbicli, if established, would have 
been a good point, and that is that the 
appeal to the lower apfiellate Court had 
been preferred by defendants 1 and 2 only 
hut the learned .Additional District Judge 
basset aside the whole decree made by 
the Munsif .An examination of the re¬ 
cord, however, shows that that is not to. 
The learned Judgo only set aside the 
Munsif’s decree in so far as it affected 
defendants 1 and 2. That is clearly right. 
The present appeal, therefore, fails and 
must be dismissed with costs. 

v.b./r.K. Appeil dismissed. 
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Fletcher and Cuattbrjea, JJ. 

Sita Nath Saha /Jontfc “Judgment- 
debtor—Appellant. 

V. 

Madan Mohon Das—Decree-holder— 
Respondent. 

Appeal No. 5.38 of 1915, Decide! on 
10th August 1917, from order of Sub- 
Judge, Ist Court, Sylhet, D/- 7th Sep¬ 
tember 1915. 
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Civil P C. ,190Kl, O. 34, R. 5-Method of 
excculi :n of mortgage decree is provided by 
final deeree and cannot be altered at instance 
of jud5m»»nt debtor and to the prejudice 
of decree-holder. 

Tbe ineih tl in sviiich ibe execution of a decree 
in a uiort:,a!.e ?^inc is to like j Uce provided 
f-r bv ti:* tiin! clecieo :^nd cannot be altered at 
Tbe ‘nee Uk jnd^:nu-ut-debfor nnd to tbo 
prejudice of the dcct(e holder. The rights? of tbo 
niortjMgoo tinrb'r the decree cannot bo interfered 
xviih by the Court in any way either by inter* 
ceptiu>» ihe and profits or by rostraiuiog 

the ^<A ) of tbe property by the appeiatment of a 
rec ivor. i p 460 C 1] 

Prolodli Chandra Roy—for Appellant. 

Gopnl Chandra Das —for Respondent. 

Metcher, J.— This is an .appeal by tbe 
judgnienb.det'tor against an order of the 
learned first Saborrlinate Judge of Sjlhet, 
(ia‘od 7th Siptemher I'.)]*). Tiio appeal 
is a uovel one. So far as T know, there 
is nu authority to support, tlie case. The 
appriil arises out of what is called an exe- 
cutionoise i;i a suit to enforce a mert- 
gage, Tiiat means that there has been 
an execucion ease in a inortgage suit with 
regald t.i the final decree and under the 
tertiis of the law in the country,the form 
of the decree passed in a mortgage suit is 
a statutory form which the Ccurt must 
pass when the plaintiff succeeds in the 
mortgage suit. In this case, the decree 
provides that the property shall be 
brought to silo. The judgment-debtor 
now comes and asks thit the property 
shall not he brought to sale, and the 
reason for which ho says he does not 
want the property to be brought to sale 
19, that in some oilier suit in which seve- 
ral other creditors sued him, he got a 
receiver appointed of his properties and 
that he would rather tliat this property 
should be taken charge of by the same 
gentleman who has been appointed the 
receiver than that it should be brought 
to sale in the ordinary course by the 
Court. No case is shown where, at the 
Instance of tbe mortgagor, the mortgagee's 
rights under the decree have been inter¬ 
fered with by tbe appellate Court in any 
way either by intercepting the rents and 
probts or by restraining the sale of the 
property. 

If the judgment.debtor be in a position 
to pay off the amount due on the mort. 
gage at any time prior to the actual sale, 
the law provides for tbe re-opening of the 
foreclosure and the acceptance of the 
money. If that is what the judgment- 
debtor has in liis mind, it is perfectly 
simple io him either himself or through 


i9ia 

some of these other creditors who are 
acting with him to apply to the Court to- 
re-open the foreclosure, notwithstanding: 
the length of time that has elapsed, upon 
payment of all nconey that now remains- 
due to the decree-holder. The present- 
application is a wholly novel application, 
and one that I think ought not to be 
assented to. The case of equitable exe¬ 
cution boars no relation at all to the 
present case. The method in which the 
execution is to take place is provided for 
by tbe final decree. That cannot be. 
altered at the instance of the judgment- 
debtor and to the prejudice of decree- 
holder. I think tho present appeal fails- 
and must he dismissed with costs, five- 
gold inohurs. 

Chatterjea, J,—I agree. 

V 15 /R.K. Appeal dismissed 
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FLKTCHliR AND RICHARDSON, JJ. 
Rahmalulla Sheikh —Defendant—Ap¬ 
pellant. 

V. 

Isahuddin Sarkar and o<Aers~Plain- 
tiffs—Ref.pondenle. 

Appeal No. 1G25 of 1915, decided on- 
14th February 1917, from the Appellate- 
decree of Dist. J., Rangpur, dated 6th 
May 1915. 

Landlord and Tenant—Ejectment—Suit to- 
*}ect under-raiyat on expiry of term of 
Kabuliyat—Kabuliyat providing stipulation 
for second settlement-Under raiyat noleX' 
pressing willingness to carry out stipulation- 
—Landlord held entitled to decree forejoct* 
ment—Tenant was not entitled to plead 
equitable defence to possess land—Time is- 
not essence of contract. 

In a suit brought by tbe plaintiff, 3 raiyat, to 
ejpct tbe dcfcDdant, an under-ralyst, on tbeex’ 
piry of tb > term of his kabuliyat which contaioad 
a condition to the effect that on tbe expiry of 
tho term of tbe lease the tenant shall takes 
eecond setllcmeot and unlesshe docs so he shall 
have no intere.ct in tbe land, thedefendant plead¬ 
ed that tbe kabuliyat was improperly obtained 
from him by tbe plaintiff and be was, therefore, 
not bound by the terms thereof, but ho did not 
say that be was willing to take a fresh settlement 
nor did be express euch willingness until after 
tbe close of the evidence and apparently when 
tbe case was b^ing argued : 

Held : that tbe oUintiff was entitled toa decree 
for ejectment when it was found that the terms 
of the kabuliyat were binding upon the defeo- 
dant and tbat the defendant was not entitled U> 
plead an cquitabio defence against tbe plaintiff s- 
right to possess tbe land, as bo never pleaded 
that he was ever ready and wilHog to take a- 
second sottleineut and did uot prove tbat he was 
ready and willing to perform bis part of the 
contract. (P461C2J 


Rakmatdlla V. Isahuddin 
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Jagadish Chandra v. Sridam Mahata 
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In a case of Ibis Daturo, time ia uot of tlio 
essence of tlie coQtract unless it is mado so. 

[ I’ U)l U 1 ] 

Atul Chandra Gupta—(or Appellant. 
Bepin Behari Ghosh —for Respondents. 

Fletcher, J. —This is an appeal by 
the defendant from a decision of tbo 
learned District Judge of Rangpur, dated 
the (sbh May 1915, reversing the decision 
of the Offioiating Munsif of Gaihanda. 
The suit was brought by the plaintilT, a 
traiyat, bo eject the defendant, an unler- 
^aiyab, whose term had expired. Against 
the plaintiff’s claim, the defendant plead¬ 
ed that the kahulivat which he had 
executed in favour of the landlord, the 
plaintiff, had been obtained from him 
improperly and so he was not bound by 
the terms thereof. That point has been 
found against the defendant. The kabu- 
liyat contained a condition to the follow¬ 
ing effect; “On the expiry of the term 
of the lease, I shall take a second settle- 
ment. Unless I do so. I shall have no 
interest in the land.” The defendant 
has not taken a fresh settlement and, 
according to his contract, ho is to have 
no interest in the land. He never said 
that he was willing to take a fresh settle¬ 
ment and he never expressed his willing- 
ness until after the close of the evidence 
and apparently until the case was being 
argued. 

The defendaut’s case was that he 
was not bound by the terms of the 
document at all ; and the case whether 
be had always been ready and willing to 
perform bis part of the contract by taking 
a fresh settlement was never tried. If 
that case had been in issue instead of the 
case as to whether the defendant was or 
was not bound by the terms of the agree¬ 
ment, the plaintiff might have produced 
evidence to shew that the defendant far 
from being ready and willing to perform 
the contract was in default and had been 
in repeated defaults. It is quite true, as 
Mr. Qnpta, who appears for the defen¬ 
dant-appellant, says, that in a case of this 
nature, the time is not the essence of the 
contract unless it is made so. But not¬ 
withstanding that, except the statement 
made before the learned Judge, there is 
nothing to show that the defendant was 
ever ready and willing to perform his 
part of the contract ; and, unless he was 
ready and willing to perform bis part of 
itbe contract, the plaintiff was entitled 
\l reject him. It is only when he proves 


that he was ready and willing tliat he 
would ho able to I'lend an equitable 
defence against the plaintiil's light to 
possess the land, lu tins case, if t!ie 
defeudant meant to rely upon this point, 
ho ought, to have sot it ii[i in his w ritten 
statement and had a distinct issue raised 
ou it instead of [deading a false case as it 
turns out to be that tbo kalmliiat had 
been taken from him by improper means. 
Although the reasons given by the learn¬ 
ed Judge in his judgment exple^s soma- 
what too broi'ily tho duties of llie 
defendant under the terms of llie ngiea- 
ment, I am satisfied that ib.is defondantj 
never did set ui' in tlio suit, until he was 
far too late, that ho was willing lo bej 
bound by tlie obligation in the kabuliyat: 
and that he had always been ready and 
willing to perform his part of tho con¬ 
tract. That case cannot l»e properly 
decided without having the point raised 
in proper time and without having an 
issue properly fran.ed on the point and 
evidence taken on hotli sides as to whether 
the defondiint’s statement is or is not 
true. I think, on the whole, that the 
result arrived at by tlie learned District 
Judge decreeing ttie plaintiff's suit is 
correct. Tbo present appeal, therefore, 
fails and must be dismissed with costs, 
Richardson, J.^I agree. 
v.b./r.k. Appeal dismissed. 
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ClIITTy AND Smithkr, JJ. 

Jagadish Chandra Deo Dhalel Deb — 
Defendant—Appellant. 

V. 

Sridam Mahnta and otfiers—Plaintiff 
and Defenants—Respondents. 

Appeal No. 577 of 1915, Decided on 
27th November 1917, from appellate de¬ 
cree of Addl. Dist. Judge, Midnapore, in 
T A. No. 530 of 1913. 

Landlord and Tenant—Right of tenant— 
Transfer of jote by original tenant—'Land- 
lord aware of transfer although name of 
traniferee not registered—Landlord obtain¬ 
ing collusive decree against heirs of original 
tenant—Transferee’s right to jote held not 
extinguished by sale In execution of decree 
—Transfer of Property Act (1882), S. 26. 

... A mourafii mokurari jote was held by P., who 
bequeathed it to the plaintiff. Tho plaintifl’a 
□acne not having been regi&tercd in the landlord’s 
books, the landlord, though aware of the bequest 
In plaintiff’s favour, sued the heirs of P. for rent, 
got a collusive decree and in execution thereof 
sold away the jote : 
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Hcl'l-. tlat the pl iiQtifi's ligbt ta the jote was 
not cxliusiiisbed b) the sale in execution o{ the 
lai.'l)-rd's dc.cre9 for i\.nt acaiost the heirs of P. 

[P 462 C 2] 

Rash Jkhari Cihna^-, Repin Behari 
Ghosc, II auil Stresh Chandra Das — 
for A|>[)ellint. 

Siba Prasanna Bhattachariya and 
Pasiijiali Nath Sastri —for Res[»ondents. 

Judgment. — Jo this case the plaintitf 
Si'idaiii Maliata sued to recover posses- 
sioD of 137 bighas odd in Mouza Dakhina, 
on the ground that he had a mourasi 
mckurari jole inondali right under de¬ 
fendant 1. The plaintiff pleaded dis¬ 
possession 00 29th -July lh98 and lie filed 
his suit on 22Dd June 1910, just within 
12 years. The point of limitation was 
taken both in Courts below and in this 
Court but has not been seriously pressed 
hofore us, as it appears that the suit cf 
the plaintilT which was first filed in the 
4th Muosif's Court was presented by him 
iu that Court with due diligence and was 
only returned to be presentel before the 
higher Court when it was found that the 
value of the land exceeded the amount of 
the Munsif's jurisdiction. The point of 
law relied upon by defendant 1. who is 
the appellant in this Court, is that the 
title of the plaintiff was extinguished by 
the sale by the landlord, defendant 1, in 
pursuance of the decree in the suit of 
1894 which the predecessor of the defen¬ 
dant 1, Ishwar Chandra Deb, brought 
against Gangadhar Mahata, defendant 4, 
one of the heirs of Pahal Singh—the 
original owner of the property. It was 
argued that defendant 1 had the right to 
ignore the present plaintiff as he was not 
registered as the tenant of this property. 
It is nob disputed that the land in ques¬ 
tion originally belonged to Pahal Siogh— 
the fabher-in-Uw of the present plaintiff 
—who by his will dated 13bb December 
1880 left it bo the plaintiff. That will 
was duly proved in 1883 aJter the death 
of Pahal Singh, and it appears that the 
plaintiff was in possession from 1883 to 
1887 and again from the date of his de¬ 
cree at the end of 1894 until he was dis¬ 
possessed in 1898, 

The Subordinate Judge in the Trial 
Court has found that the suit brought by 
Iswar Chandra against Gangadhar in 1894 
was collusive and in fraud of the plaintiff. 
The plaintiff had during the pendency of 
that suit been suing the heirs of Pahal 
Singh and also Iswar Chandra. That suit 
was decreed against the heirs of Pahal 


Singh and the plaintiff's right to this 
property was duly decreed. The suit was 
dismissed formally against Iswar Chan¬ 
dra, because he was not a party to the 
dispossession of the plaintiff at that time. 
But the decree was passed in his presence 
and it is clear that he knew perfectly 
well that the plaintiff Sridam Mahata 
was the transferee of the property and 
that defendant 4, against whom he brought 
the suit for rent, had no right whatever 
to it. Reliance was placed by the defen¬ 
dant 00 the Full Bench ruling in the 
cai.se ol Sham Chand Koondoo v. Brojo- 
nath Pal Choudhry (l). In that case it 
was hsld that it was intended that the 
%amindar should be at liberty to treat as 
the holder of the tenure, and as the per¬ 
son whom he might sue for the ‘arrears 
of rent, the person who was registered in 
bis books as the owner, unless any one 
could show that there had been a trans- 
fer. and that there was sufficient cause for 
its non-registration. That exception is 
verv important in this case, because un¬ 
doubtedly here there was a transfer in 
favour of the present plaintiff and equally 
without doubt defendant 1 knew all ^ 
about it, having been a party to that suit. 
Instead of doing as he ought to have done 
under S. 26, T. P. Act, namely, admitting 
the plaintiffs transfer to registry, b® 
brought the fraudulent and collusive suit 
against defendant 4, carried that decree 
to execution and brought about what was 
an equally fraudulent and improper sale 
of the property with the express view of 
ousting the present plaintiff- It appears 
to us that that creates an exception in 
this case from the general rule and that 

it would be impossible for the Court to 

give relief on the bare statement of the 
law bo a man who has thus behaved. 

Another point was intimated 
learned pleader for the appellant wbic 
affects the respondent more materia y 
than the defendant-appellant, anJ 
that the decree in the case is incapa 

of execution inasmuch as, while tbeCours 

have declared that the plaintiff U entit e 
to khas possession of the 137 bighas o 
in Mouza Dakhina. they havenot speomea 
to which 13 bighas they refer. We thinB, 
for the further security of the I . 
respondent, that the learned Di^ 
Judge should be asked to specify 
boundaries, after such in quiry as he — 

1. (1874) 21 W R 94=12 BLR 484. 



Satish Chandra v. Sarat Sundari (Fletcher, J.) Calcutta 1G3 


1918 

find necessary, the 137 bighas 7 cottahs 
9 chataks, in respect of which the decree 
was passed. On his reporting to thi? 
Court, the decree in this appeal will be 
drawn up. The learned Disrtict .ludge 
should be asked to correct the decree in 
this particular within a month from the 
receipt of the record by him. The plain¬ 
tiff-respondent must have his costs of this 
appeal from the defendant appellant. Let 
the record be sent down without delay. 

V.B./r.K. Record sent down. 
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Fletcher and R[chardson, .IJ. 

Satish Chandra Neogi — Defendant- 
Appellant. 

V. 

Sarat Sundari Debya —Plaintiff—Res¬ 
pondent. 

Appeal No. 2167 of 1915, Decided on 
30th January 1917, from appellate de¬ 
cree of Sub-Judge, Bogra D/. 2nd August 
1915. 

(a) Will—Construction— Clause providing 
that if wife lived permanently is his place of 
abode or family dwelling-house she should 
get Ri. 50 for maintenance—Further clause 
staling that testatorhad no family dwelling- 
house but he intended to build one and that 
upon his failure executors may build it—No 
house built—Widow living elsewhere than in 
her father's house but not in testator's abode 
is entitled to annuity 

Where a testator by his will granted an an¬ 
nuity to bis wife by a clause in the will, which 
provided that on bet living permanetly in hie place 
oi abode or family dwelling-house she would get 
for her maintenance! Rs. CO per month out of the 
estate up to the end of her life, and there was a 
further clause in the will in which the testator 
stated that be bad no family dwelling-house but 
be intended to build one, and if he did not do so 
his executors should build a family dwelling- 
house if they thought necessary : 

Held ; (on the construction-of the clauses, that 
as no family dwilling-bouse was built by the 
testator or by the executors, the widow was en¬ 
titled to the annuity if 'she lived esiewbere than 
in her lather’s house but not in the abode of the 
testator.^ [p 464 C 1 ] 

(bj Hindu Law •— Joint family dwelling- 
house. 

A family dwelling-house inaHindn family is 
a place that has a separate and distinct meaning 
which is recognized by every Hindu. [P 464 C 1] 

Sa8adharRoy{jr)—fot Appellant. 
Broja Lai Ghakrabarty and Rama- 
kania Bhaltacharjee—for Respondent. 

Fletcher, J. This is an appeal from 
a decision of the learned Subordinate 
Judge of Bogra, dated 2ad August 1915, 
affirming a decision of the Munsif of the 
same place. The first appeal is by the 
defendant. The step-mother of'the de¬ 


fendant, who appears to be a young widow, 
brought the suit to recover the arrears 
of annuity given to her under the will of 
her late liiishand, tlie father of the plain- 
tiff. The ilofonce was tliat the aunuity 
was not payable under the beriiis of the 
will. Botli the lower Courts, after con¬ 
sidering the will, have come to tlie con¬ 
clusion that the annuity is payable. The 
annuity was given to the plaintill by Cl. fi 
of her late husband’s will. Wo have 
not gob an ollicial translation of the will 
but the translation given to us by the 
learned vakil who lias conducted the case 
for the appellant may be taken as correct. 

It runs in these terms ; 

“ My second wife, SfimuUi Sarat Sundari ]>ebi 
living permanently in my place of .ibcde ur 
family dwelling-house will get for her maiutcu- 
ance Rs. 60 per month out of my estate up to the 
end of her life. But she shall not get the .said 
maintenance if she does not live a religious life 
and bear a good character and also if she lives in 
bet father’s house. ” 

The last clause of the will was a state¬ 
ment by the deceased that at present he 
had DO family dwelling-lmuse but he in¬ 
tended to build one, and if he did not do 
so be gave a discretion to his executors to 
build a family dwelling-house if they 
thought necessary. It is common ground 
that the deceased had no family dwelling- 
house at the date of bis death or at the 
date of the will and the executors have 
never created a dwelling-house pursuaut 
to the discretion vested in them by the 
last clause of tbe will. The plaintiff is 
now living in the town of Bogra. It is 
said therefore that this young lady is 
not entitle! to any maintenance at all. 
The case set up in the lower Courts was 
that under the terms of the will, the 
plaintiff had to live in Benares, That 
case has been properly abandoned in this 
Court. The young lady is a Bengali lady 
and it is impossible that the testator 
sbquid have in view that bis youthful 
widow should go out of Bengal altogether 
and reside alone in the United Provinces, 
far away from all her relations. Tbe 
slightest knowledge of tbe customs ob¬ 
taining in this country would at once tell 
any one that such a provision would nob 
have been contemplated by the testator. 

The next suggestion was that the 
plaintiff was bound to live in a house at 
Adamdighi. The Judge has found that 
that is not a family dwelling-house. That 
in my view is quite sufficient to dispose 
of tbe question as to whether she has to 
live in tbe house at Adamdighi. But the 
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facts ns prove ! ou the evi-leaca are quite 

with the hou^e at Adam- 
l)ha^ t'n class of dwelling*.house 
tint is cotjto .11 plated by Cl. 14 of the 
will, fn .\ hiindi'^hi there is a thakur- 
bp.ri and attached to it there ia a 
cnbchcry containing two rooms. That 
obvijusly at the date of the will of the 
testitor could not have been a family 
d .velling-houia in which the testator 
contonipl ibaI that his youthful wife 
should reside after his demise. It is said 
an! cippirently that has been found that 
t:i3 house at Adamdighi has been en¬ 
large i by the defendant and tliat it would 
bo possililo for the ladv, if she so wishes 
to go and reside there with the defen- 
d;’.nt. Bub that does not answer the des¬ 
cription of the family dwelling.house 
cjiitoiiiplitel by Cl. 1-1 of the will The 
la iiily d welling-house contemplated there 
was a dwedin.Viouse erected by the tes¬ 
tator or erected by his executors after 
iu3 death, if they thouglit it necessary. 
Notliing is said in the will as to any 
family dwelling.house being erected by 
the defendant. The will when pro¬ 
perly construed does nob mean that, and 
woaronob entitled to read into the condi¬ 
tion words so as to make the condition 
wider than stated by the testator. 

Another question arises on para. 6 of 
the will that is, a forfeiture clause. It 
is with reference to the wife’s residing 
in his father s house. If she resides in 
her father’s house the gift is forfeited. 
It may well be said that the failure bo 
observe the condition as to residing in the 
family dwelling-house does not give rise 
to a forfeiture in the event of her resid¬ 
ing elsewhere than the father’s house bub 
not in the abode of the testator. The 
real fact is that the condition that the 
testator contemplated in thiscase, namely, 
the subsequent erection either during his 
lifetime or after his death by his^ exe¬ 
cutors of what is known as the family 
dwelling-house, which in a Hindu family 
is a place that has a separate and adistinob 
meaning and which is recognized by every 
Hindu, never did arise. The ladv therefore 
had no family dwelling-house where she 
13 bound to seclude hereself during her 
widowhood. She was not bound to go to 
the enlarged cutchey house because the 
defendant wished her to do so. It may 
be that the defendant, having regard to 
his position, and perhaps rightly so, feels 
that his dead father’s widow ought nob 
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to live away from the family. That of 
course is a matter which we have noth 
ing bo do with. Wa have to abjudicate 
upon the rightsof'the widow as set out 
in the will.without ,any reference as to 
where she ought to live and whether her 
living where she at present lives is or is 
not proper according to the Hiodu social 
customs. All that we have to see is who. 
tharunlor the circumstances appearing 
in the case, the plaintiff is entitled to 
receive the annuity of Rs. 50 per month 
given to her by the will of her late bus- 

band. In that view of the case the pre- 
seat appeal fails and must be dismissed 
with costs. 

Richardson, J. —T agree. 

v.B./n.K, Ajypeal dismissed. 
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Fletceieu and Newbodld, JJ. 

Bhupendra Kumar Sarkar and others 
—Plaintiffs—Appellants. 

v. 

Kissori Dasi — Defendant — Respon¬ 
dent. 

Appeal No. 3585 of 1914, Decided on 
Isb March 1917, from appellate decree of 
Dist. -Judge, Berhampore, D/-19bh August 
1914. 

(a) Bengal Tenancy Act (1885), S. 68— 
Tender proper—Interest on arrears of rent 
can be disallowed. 

In decreeing a suit for arrears of rent a Court 
is entitled under S. 68 (1) to disallow interest to 
the laudlord-plaintill, if it finds that a proper 
tender bad been made by the teqant-defendfint 
of the rents due before proceedings wore 
ed for their realisation. 1^ ^ ,V 

(b) Bengal Regulation (8 of 1819),“Apph- 

cation for recovery of rent in ariears Uol* 

lector has quasi-judicial capacity to deter¬ 
mine actual rent due and to malce order at 
to costs in proceedings before bim. . 

Under the provisions of Regn. 8 of 1819 tne 
Collector has power, when an application 
under the regulation for the purpose of realising 
the rent in arrears, to determine the ”” 
due and has a quasi-judicial capacity, and there 
fore has jurisdiction to direct in what 
the costs of the proceedings before him 
be borne. [P465C2J 

(c) Practice—Costa—Tender of rent o 
under S. 38, Contract Act, before insliU i® 
of suit by tenant—L&ndlord can be direc 
to pay tenant’s costs of suit. 

Ordinarily a litigant, who succeeds on hwc 

although he may be deprived of bis costs for so 
reason, cannot be ordered to pay the costs.ot 
other side. But in a case where the tenant 
fendant having tendered the rent doc ut*® 
offer of performanoe under S. 88, Contrac » 

before a suit was instituted for Its recove^. 

Court which decrees the suit has 

direct that the plaintiff should pay ^ n ni 

dant his costa in tbs suit. 
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Karunamoij Bose—iot Appellants. 

Ram Chandra Majimdar—lor Res- 

poni^dQt. 

Fletcher, J. —This is an appeal hy.tho 
plaintiffs against the ju'lginsnt of the 
learned District Judge of Berhampore, 
dated IQth August 1911, aflirming the 
decision of the Munsif of the same place. 
The plaintiffs brought the suit bo recover 
the rent in arreir, they being the zimin- 
dars and the defenlauS being the patnid.vr 
under them. The plaintiffs pub in before 
the Collector an application under Rega. 8 
of 1819, for the purpose of realising the 
rent in arrears. They claimed a sum in 
excess of what was ad nibtel by the de¬ 
fendant. The result was that the Colleo- 
tor having adjudicated under S. 11 of the 
Regulation on this matter found the rent 
to bo as stated by the defendant and 
awarded a sum of R3.32 to tbedofendant 
as her costs in the proceedings before 
him. The plaintiffs did not accept this 
and brought the present suit for recover¬ 
ing the rent in arrears. The suit failed 
in both the lower Courts and the grounds 
on which it failed are these:—First of all 
the Courts found that a proper tender 
had been made by the defendant of the 
rent duo before the procea lings were in¬ 
stituted and that, therefore no incerest 
ought to ha awarded to the plainiiffs 
under 8. 68 (l), Ben. Ten. Act. The 
second hnding was that the defendant 
was entitled to set off the gum of Rs. 32 
awarded to her as costs by the Collector 
and the third finding was that the defen¬ 
dant was entitled to get damages under 
the provisions of S. 63 (2), Bsn.Teo. Act. 
At the hearing of the appeal before us, 
another point was made, namely, that 
there was a clear admission in the written 
statement that a sum of Rs. 75-8 6 was 
due to the plainbitTs and that the Courts 
ought nob to have gone behind that ad¬ 
mission. But this last point is not raised 
in the grounds of appeal before us and 
apparently it was nob raised inthogrouods 
of appeal before the lower appellate 
Court. It IS too late now to consider this 
point, that was nob made until the case 
was actually argued before us. 

Now, as to the first point, namely the 
disallowance of interest, the learned 
Judge was clearly entitled to disallow in. 
terest under 3. 68 (l), Ben. Ten. Act, he 
having found that the defendant bad 
made an offer of performance within the 
meaning of S. 38, Contraot Act. Oooa he 
1918 C/59 & 60 


has made that finding, then the defeudanb 
is n-ob responsible for the non-perform- 
ance; that means that sSie is nob liable 
bo pay interest on the amount due. The 
second point was th it tlio Collector hal 
no jarisd’.ction under the provisions of 
Rogo. 8 of 1810 to award to the defen¬ 
dant anv cos^s of the proeea lings before 
liiin. Mr. Mijufiidar, who Ins conducted 
the apfeil on belulf of thedefyndanb res¬ 
pondent, his given us an interesting his¬ 
torical statement as b > ths p 'sition of tlio 
Collector ufidar that .Act ani as to liow 
he came to suiserse le tlio civil Court as 
originally provi led in the regulation, I 
think the case rested on a l»roalei'I)asi 3 
than that. Tiie Collector had power to 
determine the actual rent and lull a 
quasi-judicial capacity and therefore had 
jurisdiction to direct in what manner the 
costs of the proceedings before him ought 
bo be borne. I think the learned Judge 
was right in coming to the conclusion 
that the costs before the Collector awarded 
in favour of the xiefen lant should be set 
off as against the amount sued for. The 
next point was as reg irJs the cl aim under 
S. 68 (2), Ben. Ten. Act. The learned 
Judge has found that the suit was in- 
stibuted without reasonable anl prob.ible 
cause and in that view, sub-S. (2), S, 68 
clearly gave the Court jurisdiction to 
award damages under that ssetion. 

Finally the learned Judge directed the 
plaintiffs to pay the costs of the suit. 
Ordinarily of course, a litigant who suc¬ 
ceeds on his claim, although he may be 
deprive 1 of liis costs, cinnot be ordsrod 
to pay thetn. Bub in a case tint comes 
under S. 38, Contract .\cb, the defendant 
is not responsible for non-performance 
and if he is nob responsible for non-per¬ 
formance, if he is nob awarded the costs 
of the suit, it may be said that he is tuade 
responsible (or the non-performanc.) of 
the contract. I think, therefore, that the 
Judge had jurisdiction to direct that the 
plaititiff should pay to the dofeudant her 
costs in the suit although not twice over, 
as was apparently ordered by the Munsif. 
In the lower appellate Court, apparently 
the order for costs was nob made twice 
over and the order, though mile io that 
form in the Court of first instance, tniy 
perhaps be varied by simply altering the 
decree of the Muosif from one dismissing 
the suit with costs to a simple dismissal 
of the suit without any order as bo costs, 
the defendant having already been given 
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crerlifc fov tlie j'moimt awarded to her by 
tlje Court for tlie costs of the suit. Sub¬ 
ject to this slight alteration in the decree 
of tliG Court of first instance, the present 
appeal fails amd must ho dismissed with 
costs. 

Nevvboiild, J. —I agree. 

V.B./K.K. Appeal dismissed, 
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FlETCUKR and llICnAHDSON, JJ. 

Alilul Aziz Uandald.n^others —Defen¬ 
dants—Appellants. 

V. 

Behari Lal Biswas and others —Plain- 
titfs—Kespondents. 

Appeal No. 2323 of 1915, Decided on 
22nd June 1917. 

Pulni Regulation (1819), S. 13 (4)—Tenure- 
holder put in possession is landlord for time¬ 
being and limitation to recover arrears of 
rent by him is regelated by Ben. Ten. Act 
(1885), Sch. 3. Art. 2. 

A tenure-holder or dur-patnidar who on deposit 
of the putni rent is put into possession of a putni 
under the provisions of S. 13, sub-S. 4, Regn. 8. 
of 1819, occupies the position of a mortgagee put 
into possession of tbo mortgaged property under 
an English mortgage, and is a landlord for tbo 
time being of the defaulting putnidar’s tenants 
within the moaning of the Ben. Ten. Act There¬ 
fore, he has a right to recover the unrealized rent 
that accrued due before be was put into posses¬ 
sion and the period of limitation for bis suit to 
recover the arrears of rent is that provided for in 
the Ben. Ten. Act, and not that under the Limi¬ 
tation Act. [P 466 C 2, P 467 C 1] 

Jogendra Nath Mukherjee—ior Appel¬ 
lants. 

TaraJeeswar Pal Chowdhury —for Res¬ 
pondents. 

Fletcher, J. —This is an appeal by the 
defendants against a judgment of the 
learned Subordinate Judge of Nadia, dated 
2nd June 1915, affirming the decision of 
the Munsif of Ranaghat. The suit was 
brought for rent of four holdings. The 
plaintitf sued as the person entitled to a 
lien, he being put in possession of the 
property under the provisions of S. 13, 
sub.S. ( 4 ), Regn. 8 of 1819. The suit was 
brought for the years 1316 and 1317, 

A portion of the rent of I3l6 had accrued 
due prior to the date the mortgagee, the 
plaintiff, was put into possession. Out 
of the points that were raised in the 
lower Courts, only two points have been 
argued in this Court. The first point is 
whether the plaintiff can recover as a 
landlord within the meaning of the 
Ben. Ten. Act, the kist of rent forl316, 
which accrued due before he was put into 


possession under the provisions of 8.13 

sub.S. (4), Regn. 8 of 1819; and the second 
point is, 

“does the period of limitation for recovery of rent 
provided for in the Ben. Ten. Act applv to this 
case or is the plaintiff’s claim governed by the 
period provided for by the Limitation Act?” 

These are the only two points that are 
open on the present appeal. The other 
question as to whether the lien of the 
plaintiff bad been satisfied or not, which 
has been attempted to be argued with 
some force, is a matter which was not 
urged in the lower Courts and is not purely 
a question of law and partly depends on 
a consideration of other facts which have 
not been gone into. The first point for 
consideration is, 

“what is the position of the person, tenure-holder 
or the dur-putnidar, who pays the rent in order 
to save the putni from being brought to sale 
under the provisions of S. 13, sub-S. (4), Eegn. 8 
of 1819?” 

The sub-section says that be should be 
considered to have a lien and that that 
lien is to be in the same manner as ii the 
loan had been made on a mortgage. That 
is the first provision. The second pro¬ 
vision is that he is entitled to obtain 
immediate possession of the tenure of the 
defaulter in order to recover the amount 
80 advanced from any profits belonging 
thereto. The position is the same as that 
of a mortgagee put into possession under 
an English mortgage, namely, where the 
mortgagee can enter into possession by 
virtue of his mortgage, collect and receive 
rents and grant receipts for thesame. He 
is not treated as a simple mortgagee who 
has only the right to have the property 
brought to sale by a Court of Law for the 
satisfaction of his claim, bub he ie 
the express right of a mortgagee in posses¬ 
sion and he has the right also to recover 
the amount so advanced from any profits 
belonging to the property. According 
the Ben. Ten. Act, a tenant has got to 
hold under the landlord. The question 
is, whether the tenant holds under the 
mortgagee in possession under S. 13, 8^“’ 
S. (4). Regn. 8 of 1819. that is, whethei 
the mortgagee in possession is a landlord, 
think clearly he is a landlord. He is the 
only person who having been put luto 
possession can give the tenants receipts 
for rent. No other person, having regar 
to the terms of the section, can give the 
tenants a discharge aod, therefore, I thin 1 
the person put into possession under su - 
S. (4), S. 13, Regn. 8 of 1819, is a landlord 
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within the meaning of the Ben. Ten. Act. 
Then the question is, 

"does the sub-section vest in the person put into 
possession undei; tbo terms of it n right to recover 
the rent in arrears that b.t9 not been paid or 
realized?" 

I think it clearly does. The words used 
[are that the person making tho payment 
is to be put into possession in order to 
recover the amount from any profits 
belonging thereto. Bents due and un¬ 
realized must be profits belonging thereto 
and being such they pass by virtue of the 
sub-secticn to the plaintiff. Tho next 
point is, as I have already stated, “Is the 
mortgagee in possession a landlord"? I 
have remarked above that there eeems to 
be no doubt that bo is. If be is a land¬ 
lord, the provisions of the Ben. Ten. Act, 
tho land being agricultural land, apply 
and the landlord is entitled to the period 
of limitation mentioned in the Ben. Ten. 
Act and not to the period mentioned in 
the Limitation Act. It is quite clear in 
this case that the learned Judge of the 
lower appellate Court on the points urged 
before him arrived at a correct conclu¬ 
sion. The present appe'*-!, therefore, fails 
and must be dismisseed with costs. 

Richardson,J.—I agree in the con¬ 
clusion which has been arrived at bv my 
learned brother and also in the reasons 
which he has assignedforthat conclusion. 
I will only add that in Regular Appeal 
No. 66, of 1917, decided on 14th June 
1917, it was held by NaliniUanjan Cbat- 
terjea, J. and myself that a Receiver stood 
in the position of a landlord and a pro¬ 
prietor for the purpose of bringing a suit 
in ejectment against a tenure bolder under 
S. 66, Ben. Ten. Act. The point decided 
in that case resembles the point that 
arisesinthepresentcase. The contention, 
that the person who sued in the one case 
for ejectment and in the other for the rent 
was not entitled to sue in the capacity of 
proprietor or landlord, cannot, in my opi¬ 
nion, be supported. I agree that the 
appeal must be dismissed with costs. 

V.B./r.k. Appeal dismissed. 
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Sanderson, C. J. and Mookebjee, J. 

Vremsuk Das iiaaram—Appellant. 

V. 

Udairam Giinpafeax—Respondent. 

Civil Suit No. 397 of 1916 and Civil 
Appeal No. 77 of 1916, Decided on 28th 
March 1917, from judgment of Fletcher, 
J., D/. 22nd May 1916. 
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(a) Civil P. C. (1908), 0. 12, R. 6-Porlion 
of claim admilted—Judgment can be passed 
in respect of that portion—Suit can proceed 
in respect of remainder of claim. 

\ Court has jurisdiction imdor 0. 12, K. G. to 
enter jiiilginent for tbo pLiiutilf iu respect of a 
portion of the claim admitted bj tbo defendant, 
with liberty to the plaintiff to proceed with tho 
suit iu the ordinary wav a? to remainder of the 
claim. (!■ jcfi G -Jj 

lb) Civil P. C. (1908), 0. 12. R. 6-Judg¬ 
ment on admission is in discretion of Court 
—Discretion must be exercised judicially. 

Per Mflokfrjce. J judi;incnt on adu>is:inn 
by the defendant under (), IJ, It. G, is nut a 
matter of rit-'hl; it is in tho di-erction of tho 
Court; so that if a case involves questions which 
cannot be conveniently disposed of on a moiion 
under the rule, the Court may, in the exercise of its 
discretion, refuse the motion. The discretion is 
judicial and an erroneoin exercise thereof may bo 
open to correction by a Court of appeal which, 
however, on well-established principles, will be 
slow to interfere, unless either of the parties has 
been manifestly and unfairly prejudiced. 

(P 470 Cl] 

(c) CivilP.C. (1908), O. 12, R. 6-Scope 
of, indicated. 

Order 12, R. 6, cannot be restricted in its 
operation to ca^es whore tho plaintilf accepts tbo 
admission of the defendant in its entirety or 
where tho claim is ecverable into dietinct portions 
and the defendant admits his liability in respect 
of one such fragment of the claim. (P 471 C 1] 

(d) Interpretation of Statutes—Indian Act 
based on English Act—English decisions are 
binding on Indian Courts in construing Indian 
Act—Precedents. 

In considering the construction of a section in 
an Indian Act which is profess^-dly based on and 
iu fact reproduces the language of an English 
cuactment the Courts in India are, in practice, if 
not in theory, bound by the decisions of the 
English Court of appeal. (P 470 C 2] 

S. R. Dass and P. N. Chatterjee—fov 
Appellant. 

N.SircaraoilS. Ghose—ior Respondent. 

Sanderson, C. J. —This is an appeal 
by the defendant against the judgment of 
Fletcher, J., whereby he directed that 
judgment should be entered for the plain¬ 
tiffs for Es. 4,500 with interest and costs 
and that the plaintiffs were to be at li- 
berty to prove their claim in respect of the 
balance of the claim in suit in the'ordinary 
way. This judgment was given upon a 
motion made by the plaintiff firm under 
0. 12,R. 6. Thesuit wasfor Rs.6,813-1-0 
and if necessary for an account of the 
dealings and transactions between the 
parties and for an order of the defendant 
firm to pay to the plaintiff firm what on 
the taking of such accounts might be 
fonnd due by tbo defendant firm to the 
plaintiff firm. It was alleged in the state, 
ment of claim that tbo plaintiff firm bad 
been acting as commission agents in 
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Calcutta for tho defeD«laDts on terms set 
out therein. That on the last adjustment 
ot accounts, vi7.., on 2oth March 1915, a 
sum of Us. y,-320.5-() was found to be due 
from the defendants to the plaintiffs. 
That tl'iO liininess c.anbinued until 15th 
October 1915. at which time the accounts 
sho VO ’ a b ihancQ of Hs. G.038-5-G due to 
the plaintiffs and that with the interest 
thoioou up to 4th April lOlG amounting 
to 774-11-0, the total dueat the time 
of institution of tlio suio was Rs G,813-1.0. 

Tiie material points of the defence are 
paras. 3, 4 and 5. In para. 3 the defen¬ 
dant alleged that ho denied that 
“thi-'ro was any adjustment on the 9lh day of 
Cliayc-t lU7->, corresponliug with the 25tii day of 
March r.)1.5, or that Hs O.oiD-.X) was found due 
by the u^fendant firni to tho plaintiff firm, the 
fact, b'-'inc; tb it tbo last adjustineut took place 
some time in March or April I'JU in respect of 
dealings between ibo parties for tin Smubat year 
r.)70 and'■into then there was no other adjust¬ 
ment. Shortly prior to the said adjustmont the 
plaiutiff.s had sent certain goods of the value of 
Es 4,500 or thereabouts to the defendants which 
had not been ordered by the defendants. Then 
ho proceeded to say that shortly thereafter the 
plaintiff firm sent their accounts of tho dealings 
(or tlie Suinbat year 1070 and Badri Oass Jalooka, 
gomastbaof the plaintiff firm, came to adjust 
the accounts for the Sumbat year 1970. The de¬ 
fendant Assaram Agacwalla told the said Badri 
Dass Jalooka to take back the unordered goods. 
Wneroupou Badri DassJalUka asked Assaram to 
sell those goods, and in the next accounts between 
the parties the plaintiff firm would not charge any 
interest on the pries of the unordcred goods and 
would also pay to tho defendant firm all lossess 
to be incurred by them in the sale of those goods. 

In para. 4 the defendant said, “with reference 
to Ex. A annexed to the plaint, the defen dant 
firm states that the item of Rs. 9,329 5-6 on tho 
debit side of tbs said Exhibit,” is not correct, the 
fact being that a much smaller sum was due to 
the plaintiff firm at the end of the Sumbat year 
1971, inasmuch as the same will bo reduced by 
the interest charged by the plaintiff firm on the 
said sum of Es. 4,500 and by the losses incurred 
by tho dofendant firm on the sale of the un¬ 
ordered goods aforementioned. Then in para. 5 
he said: "With reference to 7th and ?th para¬ 
graphs the defendant firm states that on an ac¬ 
count being taken of the dealings between the 
parties during the years 1970, 1971 and 1972 it 
will be found that the sum of Rs. 4,500 or there¬ 
abouts is due to the plaintiff firm from the defen¬ 
dant firm besides interest on the sum.” 

On these pleadings the application was 
made by the plaintiffs for leave to 
enter judgment for Rs. 4,500 with interest 
on the ground of the admissions contain- 
ed in the statement of defence. It was 
not denied by the defendants at the hear¬ 
ing of the application that the plaintiffs 
were entitled to judgment for Rs. 4,500 
and interest, but the defendants alleged 
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that if such judgment were obtained, the 
plaintiffs should not be allowed to pro- 
ceed with the suit as to the remainder of 
their claim. 

FLETCHER,!, decided that the plain¬ 
tiffs were entitled tojudgmentfor Rupees 
4,500 and interest and further that they 
should he at liberty to prove their claim 
bo the balance, and consequently thU 
appeal was lodged by the defendants. 

The learne.l -lu Igoin this judgment said: 

"In this Ciiso there is no doubt that the defen¬ 
dant admits that Rs. 4,500 is due to th>. plaintiff. 
I nsk>.'d the Larnc-d counsel appearing for thede- 
fendxnt whether he still admitted that Rs. 4,{)00 
was due to the plaintiff, and he said de didso. 
The admissions need not necessarily be made in 
plo.adingc; they can be made otherwise; and 
under 0. 12, R. G a verbal admission is eulficient 
to enter up judgment provided the Courtis satis¬ 
fied that the admision was in fact msde; that 
being so, there cauoot bo any doubt that in this 
case there was a cle.ir admission that Bs. 4,500 
was due.” 

Now 0, 12, R. 6, provides as follows: 

“Any party may at any stage of a suit, where 
admissions of fact have been made, either on the 
pleadings, or otherwise, apply to the Court for 
such judgment ot order as upon such admissions 
he may be entitled to without waiting for the 
determination of any other question between the 
parties; and the Court may upon such applica¬ 
tion make such order or give suoh judgment, as 
the Court may think just.” 

I assume from the aboveraentioned 
extract from the judgment that the learn¬ 
ed Judge satisfied himself that there was 

a clear and unambiguous admission by tbe 

defendants that in any event Rs 4,500iwas 
due from them to the plaintiffs. Assuming 
that to be so, I am of opinion that the 
learned Judge had jurisdiction to enter 
judgment for that amount, and it was 
in his discretion, having regard to the 
nature of the case and the allegations 
contained in the pleadings and the ad¬ 
mission made in Court, whether 0 
would allow the plaintiffs to proceed 
prove the remainder of their claim- 

I do not think that the case of United 
Telephone Co. v. Danohoe (1) covers the 
point raised in this case. The above- 
mentioned case was an action for infringe¬ 
ment of a patent and the defenJ^P 
admitted ten instances of infringee- 
ment, but denied he had committed any 
others: the plaintiffs thereupon 
for judgment upon the admissions in the 
pleadings: in the Court of first instance 
tbe Vice-Chancellor granted an injunc¬ 
tion against infringement by the defend- 
ant of the plaintiff's patent, bat h^ 

1. (1886) 81 Ch. D. 899=65 L J Ob 480. 
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reluaed an inquiry as to damages. Tlie 
Court of Appeal held that the plainfcilTs 
were entitled to an inquiry as to dam¬ 
ages, but that it must be limited to the 
instances of infringement admitted; and 
that the judgment having been obtained 
upon a motion for judgment upon the 
pleadings, the plaintiO's were bound to 
take the negative as well as the allirma- 
tive allegations therein. The question 
whether the Judge, who in tlie hrst 
instance heard the application, would 
have had jurisdiction to give judgment 
on the admissions and to allow the 
plaintiffs to proceed to prove the rest of 
their claim as to the other alleged in¬ 
fringements, if such an application had 
been made, was not before the Court. 
The case of Andrews^. Patent Assurance 
Co: of Ireland (2) dioei not decide that 
the Judge hearing the application had no 
jurisdiction to make the order asked for 
in that case; it amounts to a decision 
merely that having regard to the circum¬ 
stances of that case and the form of the 
pleadings, the Judge was entitled to 
exercise his discretion and to decide 
that the plaintiff ought not to have judg¬ 
ment for the £62 and yet jiroceed to 
trial of the remainder of the case. This 
being a matter of discretion, we ought 
not to interfere unless it is clear tliat the 
discretion was wrongly exerciscil. In 
this case I cannot say that it is clear 
that the discretion of the learned Judge 
has been wrongly exercised. 

The main question which remains to 
be tried is, whether the arrangement 
alleged by the defendants in their de- 
fence to havehean made with respect to 
the uuordered goods was in fact made, 
and, if so, how much must be deducted 
in respect thereof from the plaintiffs’ 
total claim. This seems to be an issue 
independent of the other part of the 
claim, and even if it were decided in 
favour of the defendants, it would not, 
having regard to the abovomentioned 
admission made by tlie defendants in 
Court, reduce the plaintiffs’claim below 
Rs. 4,500.^ With regard to the question 
of costs, I'think that tbeplaintitl's should 
not at presentbegiventbecostsof theeuit 
but that these costs should be reserved 
until the trial, when they will be in the 
discretion of the Judge who tries the mat¬ 
ters which remain for decisions. The 
plaintiffs are entitled to the cost of the 
a. leirL R 115. 


(Mookerjee, J.). 

application for judgment, h’or these 
reasons in my judgment the appeal should 
be dismissed ou tliohnain point raised 
therein, but that the decree as to costs 
should be varied in the mannoc above 
mentioned. There will be liberty to ap. 
ply with respect to the question of costs 
to tho learned Judge on the original side 
in tho event of the parties not i roceeding 
to the trial of the remainder of the (ilain- 
tiffs’ claim. I think that tdie pirties 
should bear their own costs of this 
appeal. 

Mookerjee. j.—This is an app^:al liy 
the defendant from a jiiilgment on an 
application bv the pluintitt under 0, T2, 
R. 6. Civil i\ C.. 1908. The phiiotiff 
firm instituted this suit for the recovery 
of a sum of money from the defendant 
firm in respect of a commission agency. 
The plaintiff firm alleges that accounts 
liad been adjusted between them on 25bh 
March 1915, when a sum of'Hs. 9,329-5-6 
was found due from the defendant firm; 
that tlieroafter business was continued 
on tho same terrus and conditions as be¬ 
fore down to 15th October 1915, and that 
on 4th April 1916, when the suit was 
instituted, an aggregate sum of Rupees 
6,813-1.0 inclusive of interest was re¬ 
coverable from the defendant. The 
wvicten statement of tlie defendant firm 
denied the alleged adjustmentof accounts, 
meutioted a transaction on terms other 
than those previously arranged and con¬ 
tained an admission that if an account 
wero taken of the dealings between the 
parties and credit allowed from all pay¬ 
ments m^'le, tho sum of Ks, 4,500 or there- 
al)out 3 would be found du-c to tho plain¬ 
tiff firm besides interest on '-uch sum. 
Thereupon on l9th May 1910. the pUiu- 
tiff firm applied to'tho Court underO. 12, 
R. 6, for jiidgnaeut for Rs. 4.500 with 
interest thereonaccording to the admission 
of thedefendant firm. Kletcher, -T., heard 
theapplioaticnonthe22nd May. Inanswer 
to a question put by the Court to coun¬ 
sel for the defendant whether ho still 
admitted that Rs. 4,500 was due to the 
plaintiff, an answer was given in the affir¬ 
mative. The Court thereupon proceeded 
to give judgment for the plaintiff for 
Rs. 4,500 with liberty to the plaintiff to 
prove in the ordinary way the claim for 
the difference. Tho plaintiff was also 
awarded the costs of the application and 
the costs of the suit. The defendant has 
appealed to this Coart on the ground 
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that tlio Court couPl aofc or, at any rate, 
should not have lOven judfJment to the 
jilaintilf under 0. 12, K. G. It is conee- 
(lUtntly necessary to examine the terms 
of the rule and determine itsexact scope. 
0. 12, P. G, \vhich reproduces 0. Ij2, 
U. G, of the £u«lish rules is as follows: 

“Any l arty niay at any stage of a suit wbetc 
iulniiFsiona ot fact have been nude either cn the 
I'lcadiuys or otherwise apply to the Court for 
Kucli judgineutor order as upon such admissions 
be may be entitled to without writing for deter* 
mination I f any other question between the 
parli(s: and the Court may 'upon such applica¬ 
tion make such order or give such judgment as 
the Court may think just.” 

The rule, it will be observed, is express¬ 
ed in comprehensive terms and the only 
reejuisite for a judgment under the rule 
in favour of the plaintiff is that aclmis. 
sion of facts should have been made by 
the defendant either on the pleadings or 
otherwise. It would be obviously im¬ 
proper for the Court to read into the 
rule qualificatious which may restrict its 
application. But a judgment on admis. 
sion is not a matter of right, it is in the 
discretion of the Court so that if a case 
involves questions which cannot be con. 
veniently disposed of on a motion under 
the rule, the Court may in the exercise 
of its discretion refuse the motion. The 
discretion is judicial and an erroneous 
exercise thereof may be open to correc¬ 
tion by a Court of appeal which, how. 
'ever, on well established principles will 
bo slow to interfer, unless either of the 
parties has been manifestly and unfairly 
prejudiced: Seethe observation of Jes¬ 
se), M. R. in ^ellor v. Sidebottom (3). 
Subject to these observations I cannot 
hold that any crystallised rules can be 
formulated to regulate the exercise of 
the discretion vested in the trial Court. 
It has been urged, however, that such 
rules are deducible from cases in the 
reports aud references has specially been 
made to the decision in United Telephone 
Co. V. Danohoe (1), which arose under 
Rules of Supreme Court 0. 32. R. 6. and 
Andrews v. Patent Assurance Co. of 
Ireland (2), which turned upon the con¬ 
struction of Rules of Supreme Court 
(Irish) 0. 32, R, 6. It may be observed 
that the Irish rule is identical in terms 
with the English rule. These cases, 
though not binding upon us as authori¬ 
ties, are valuable guides in the interpre- 
tation of the rul e in our Code for, as ob- 

3. (1877)5 Oh,D 342=46 L J Ch 398. 
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served by White, C. J., in Messrs. Love" 
lock and Lewes v. Malabar Timber and 
Saiv 2IiUs Ltd. (4), in considering the 
construction of a section in an Indian 
Act which is professedly based on an 
English enactment which in fact repro- 
duces the language of the English enact, 
ment, we are in practice, if notin theory, 
bound by tbe decision of the Engligh 
Court of Appeal. The cases mentioned, 
however, do Inot assist the appellants. 

In the first case the defendant in an 
action for infringement of a patent ad¬ 
mitted certain instances of infringement 
but denied that be had committed any 
others. The plaintiffs thereupon moved 
for judgment upon the admission in the 
pleadings. Bacon, V. C., granted a per¬ 
petual injunction but refused an inquiry 
as to tbe damages. The plaintiffs appeal- 
ed and contended that a direction might 
be added for an inquiry as to the damages 
sustained by them by reason of the in¬ 
fringement mentioned in the pleadings. 
The Court of appeal ruled that they 
were entitled to an inquiry as to the 
instances of infringement admitted in 
the pleadings, but as to no others. This 
decision is not an authority for tbe pro¬ 
position that the plaintiff might not have 
joined issue and set down the action for 
trial as regards the infringements^ pot 
admitted by the defendant. The decision 
in Andrews v. Patent Assurance Co. of 
Ireland (2) seems at first sight more 
favourable to the contention of_ the ap¬ 
pellant but upon closer examination turns 

out to be an authority only for the pro¬ 
position that the Court has a discretion 
to exercise in relation to applications for 
judgment on admissions and may impose 
terms if relief be given. The case is nob 
an authority for an inflexible rale 
tbe plaintiff who applies for judgment 
upon an admission must always take the 
admission as a whole or must ignore the 
admission and proceed to trial. In ^ 
opinion, it would be lamentable if the 
discretion which for the best of reasons 
has been left free and untrammellefi^ hy 
the Legislature were to be crystallised 
by judicial decisions, as it would become 
in course of time, by one Judge attempt¬ 
ing to prescribe definite rules with a 
view to bind other Jndges in the exer¬ 
cise of the discretion which must be ap¬ 
plied with due regard to the varying 
oironmst a noes of each part icular case.^I 

4. (1918)18 I C 997. 
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must consequently decline bo interpret 
0. 12, R. 6, 80 astorestrict its operation 
bo oases where the plaintiff accepts the 
admission of the defendintiu its entirety 
or where the claim is severable into 
distinct portions and the defendant ad¬ 
mits his liability in respect of one such 
fragment of the claim. I do nob also 
feel pressed by the argument that if a 
decree is made first on admission in res¬ 
pect of one portion of the claim and then 
on investigation as to the remainder, 
there may ultimately be two decrees in 
•the same salt. I see nothing objectiori- 
able in principle to such a result, spcci- 
■alfy in view of the provisions of 0. 24 
which treats of payments into Court. In 
■my opinion the case before us falls with¬ 
in the scope of 0. 12, R. 6, and sufficient 
grounds have not been assigned to in¬ 
duce us to hold that the order made by 
Fletcher, J., was unjust to the defendant. 
The direction for costs'was, however, in¬ 
appropriate and I agree that subject to 
modification in that respect as indicated 
in the judgment of the learned Chief 
Justice the order should be affirmed. 
V.B./R.K. Order affirmed. 

A. 1. R. 1918 Calcutta 471 (1) 

Teunon and Chauduuri, JJ. 

Emperor 

V. 

Eazal Shaik and oifters—Accused. 

Criminal Ref. No. 32 of 1917, Decided 
■on 28tb February 1917, made by S. Judge, 
Faridpur, D/- 3rd February 1017. 

Criminal P. C. (1898), S». 233. 536—Per- 
•ons separately executing false Kabuliyats 
to defraud—Complainant cannot be tried 
jointly. 

Four persons were convicted in a joint trial 
under S. 103,1, P. C., two of them for having 
falsely executed one kabuliyat and the other two 
for having falsely executed another kabuliyat for 
the purpose of defrauding tbe complainant: 

Beld: that there was a misjoinder of charges, 
that is to say, there ought to have been at least 
two trials, one In respect of each kabuliyat. 

[P 471 C 1] 

Jyoliah Chandra Hazra — for the 
Orown. 

A. K. Fazlul Buq and Atindra Nath 
Mukerjee^lor Accused, 

Judgment.—We have read the letter 
of reference in this case. It is abun¬ 
dantly clear from the facts set out by the 
learned Sessions Judge that there was a 
misjoinder of charges, that is to say, 
there ought to have been at least two 
trials, one in respect of one kabuliyat and 


one in respect of the other. On that 
ground alone we must accept this refer- 
euoe and set aside the conviction and 
and the sentence imposed U|ton the ac¬ 
cused. The <iuostion tlien remains whe¬ 
ther this is a case in which we ought to 
direct a re-trial. Having regard to the 
facts sob out in the letter of reference 
submitted to us by the learned Sessions 
Judge and also to the explanation of the 
trial Magistrate, we are of opinion that 
this is nob a case in which it would he 
proper for us to direct a re-trial. We 
desire to say furtlier that wo are sabisfied 
from the explanation of the Honorary 
Magistrate that he gave the parties a 
fair trial and there is no reason what¬ 
soever for the suggestion that he has in 
any way wilfully disregarded any deci¬ 
sion of this Court. In the result, the 
conviction of and sentence upon the ac¬ 
cused persons are set aside and we direct 
that they bo released, or if they be on 
bail, that their bail bonds be discharged. 

V.B./R.K, Convictions set aside. 

A. I. R. 1918 Calcutta 471 (2) 
Beaciicroft and Walmsley, JJ. 

Shamiruddin ilfaudu/—Plaintiff—Ap¬ 
pellants. 

V. 

Abdur Bari Mandal and others—De- 
fen-Iants—Respondents. 

Appeal No. 1153 cf 1914, Decided on 
5bh January 1917, from Appellate decree 
of Disb. Judge, 24 Parganas, D/- 5bh 
February 1914. 

Limitation Act. (1908), Art. 127 Art. 127 
does not apply to Mabomedans. 

Article 127. Limitati^a Aifc, does not apply to a 
case iQ which tbe parlies are arahoniedans: 2'2 
Cal 954; and 7 C IK 155, Foil. (P 472 C 1] 

Sitaram Bancrjee—(oT Appellants. 

Gunda Charan Sen and Hanmatha 
Roy —for Respondents. 

Beachcroft. J.— This is an appeal by 
the plaintiff. He brought a suit to recover 
possession of certain property which bad 
come down from his ancestor Dhonai 
Mandal on the ground that he had been 
dispossessed by other members of the 
family. Dhonai had two sons. Tar Mamud 
and Taker Mandal. The plaintiff was the 
son of Tar Mamud. Tbe suit relates to 
property which descended to Jaker Man- 
dal. The Munsif dismissed the suit on 
the ground of limitation as well as on tbe 
merits. On appeal, the District Judge 
without going into the merits, dismissed 
tbe suit on the ground of limitation. 
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it is DOW argueJ that the learned Judge 
svas wrong in the view that he took of 
the question of liraitation. The only 
ji.htjt argued here is that under Art. 127, 
Ivimitation Act, the onus was wrongly 
thrown on tho piaintiff by the learned 
Judge. In my opinion, Art. 127 does not 
a] ply to this case in which the parties 
are Mihoinedaus. It was held in the 
case oi Mnhovied AhramSholtav. Anarbi 
Choivdhrani (l), that this Article did not 
apply to the case of Muhomedans and 
that decision was followed in the case of 
Poyran Bili v. Lakhu Khayi Bepari (2), 
in which, Macler.n, C. J., referring to cer¬ 
tain other decided cases, expressed the 
opinion thit the view taken by this 
Court in tho case of Mahomed Akram 
Shnha v. Anarli Chowdhrani (l). was 
the correct one. I may at or.ce say that 
1 agree with those two decisions. The 
learned pleader for tlio apj^ellant admits 
that jio other point arises in the appeal. 
I consider that the appeal ought to be 
dismisse'i with costs. 

Walmsley, J.—1 agree. 

V,B,/R.K. Appeal dismissed. 

i imh)-22 <joi\ " ' 

2. (190:^) 7 C W N 155. 
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CiiiTTY AND Richardson. JJ. 

Gagan Chand Naska) —Petiticnor. 

V. 

Peary Mo}ta7i Naskar and others—Op. 
posite parties. 

Criminal Revn. No, 791 of 1917, De- 
cided on lOth August 1017. 

Criminal P. C. (1898), S. J45-Order de- 
daring poisession of more lands than 
claimed—Defect is not question of jurisdic¬ 
tion—Magistrate can correct error in order. 

In a proceodiag under S. 145, eight out of 
eleven persons forming the second party filed 
written statements claiming possession of a por¬ 
tion of the lands in dispute, but the Magistrate 
in bis final order declared the possession of the 
whole of the lands to be with the sjcond party: 

Held: that tho defect in the Magistrate’s order 
was not a question of jurisdiction, but that the 
case should go back to the Magistrate to see whe¬ 
ther in fact any error had been committed and 
that, if so committed, it ^?as for him to correct 

[P 472 0 1,2] 

Manmatha Nath Mukerjee and Afan- 
mohun Batierjee—for Pefcifcioner. 

Amarendra Nath Bose and Pankaj 
Kumar Ganguly—[at Opposite Parties. 

Judgment. —In this case no question 
of jurisdiction arises but it would appear 
that the Magistrate has made a slip in 
declaring the possession of the whole 2374 
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bighas, i.e,, three chaks, to be withthe 
second party. The second party consisted 
of 11 persons, 8 of whom filed written 
statements, From those written state¬ 
ments it would appear that they claimed 
172 bighas 6 kanals 2 chattaks between 
them, each tenant giving the boundaries 
of the area which he held. It also ap. 
pears from the learned Magistrate's order 
that, although the proceedings commenced 
with regard to the whole 237i bighas. 
Gaganchand Naskar had won over some of 
the old tenants to his side and they had 
executed new kabuliyats in his favour. 
As to the precise area covered by those 
kabuliyats there is nothing before us to 
show, but it would appear that thesecond 
party were in possession not of the 
whole 237^ bighas, but of 172 odd bighas 
as shown in their various written state- 
ments. We think that the case should 
go back to the learned Magistrate tosee if 
this error was, in fact, made; and if made 
it was for him to correct it. Let the re¬ 
cord be sent down without delay. 
v.B./r.k. Case sent back. 
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Fletcher and Smiteer, JJ. 

Piran Bibi and others —Defendants 
Appellants. 

V. 

Jitendra Mohan Mookerjee&n^ another 
—Plain tifi's—Respondents. 

Appeal No. 19 of 1915, Decided on 
19th March 1917, from appellate decree 
of Dist. Judge, Murshidabad, D/- l8th 
May 1914. 

(a) Civil P. C. (5 of 1908), O. 21, R-2- 
Payment of amount awarded by prelimioary 
mortgage decree out of Court cannot be r** 
cognifed without certification. 

Ou au application made for a decree absolule 

in a suit to enforce a mortgage security by way 

of sale, the Court cannot take cognizance of jbe 

payment to Ihe mortgagee out of Coiut oflM 

amount awarded by the preliminary decree, 

which has not been certified to the Court unde 

the provisions of 0. 21, R, 2, Oivil.P. 0. - 

[P 478 t 

(b) Civil P. C. {5 of 1908), O. 34 -Scbeine 

fof payment unde? dacree for for€cloture» 
tale or redemption noted. q. 

The procedure under the provisions of 0. ► 

is essentially different from the procednre io 
mortgage suit under the terms of tbo » 

sections of the Transfer of Property Act a 
the method of payment to the mortgagee 
authorised by the Transfer of Property Act b 
been aboli^bid. 

The scheme stated under the terms of 0 • 

for the payment of mortgage money 

decree for foreclorute, sale or redemption no 

[P 473 C11 
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Anilendra Nath Roy Chowdhury—iot 
Appellants. 

Jogesh Chandra Roy and Khclra Mohan 
Qhose for Kali Das Sircar—lor Respon¬ 
dents. 

Fletcher, J. —This is an appeal by the 
defendants against a judgment of the 
learned District Judge of Mursliidabad, 
dated 18th May 1914, reversing the deci¬ 
sion of the Munsif at Barhampore. The 
appeal is preferred in the main against a 
decree absolute made in a suit to enforce 
a mortgage security by way of sale. The 
defendants are now in the shoes of the 
mortgagors who were their predecessors- 
in-title. The plaintiffs are the sons of 
the original mortgagee. The suit was 
brought by the plaintiffs to enforce the 
mortgage and, on 10th August 1908, a 
preliminary decree for Rs. 130 svas made 
by the first Court. An application was 
then made on 8th April 1911 for a decree 
absolute and the decree was made ab¬ 
solute ex parte on 6th May 1911. Sub- 
setuently, that ex parte decree was set 
aside and the case was brought on for 
re-hearing. The case set up by the 
defendants who are now the mortgagors 
was that more than three years ago they 
had paid the whole of the amount 
awarded by the preliminary decree out 
of Court to the plaintiffs. The learned 
Judge of the lower appellate Court held 
that, as the payment had not been certi¬ 
fied bo the Court, under the provisions 
of 0. 21, R. 2, the Court could not re¬ 
cognize it. Against that the present 
appeal has been brought. Under the terms 
of 0. 34, Civil P. C., the scheme stated 
generally is that, in a suit to enforce 
mortgage, the money payable to the 
mortgagee under a decree for foreclosure 
jor sale or redemption should, in the first 
instance, be paid into Court and the 
method of payment to the mortgegee, as 
is authorised by the Transfer of Property 
Act, has been abolished. In a suit for 
sale, as appears from 0. 34, R. 5, when 
on the day fixed the defendant pays the 
amount into Court, the Court shall pass 
a decree as mentioned in that rule; hut 
when such pavment is nob made into 
Court on or before the day fixed, the 
Court shall, on an application made by 
the plaintiff, pass a decree that the mort- 
gaged property or a sufficient part thereof 
be sold. Therefore, in passing the final 
decree, the Court has no dieoretion 
except to follow the statutory form of 


the decree when no payment lias been 
made into Court as mentioned in 0. 34, 
R. 5, and the only other matter, that 
there can ho is that the Court n ay liold 
that tlie suit has been adjustel under 
0. 21, U. 2. Civil P. C. It is said that 
any otlier Court not being an executing 
Court can recognize an uncertified iiay- 
menb made out of Court. I am net pre¬ 
pared to agree with that. It seems to 
me that the whole of the provisions of 
the law [iroviding a certification either by 
the decree-holder or by tiie judgiuent- 
debtor within the period within wliieh 
the certification is to I'e made would 1-e 
rendered nugatory, if a defendant, in a 
suit years after, when thoevidence would 
neither be fresh nor perhaps available, is 
allowed bo come forward aud say that ho 
has satisfied this preliminary decree out 
of Court three years ago by paying 
the money bo the plaintiff. It seems to 
me that it will he opposed both to the 
terms of the Civil Procedure Code and 
also to the provisions of the Limitation 
Act. 

The view that the learned Judge of the 
lower appellate Court look was, I tliink, 
correct. I am not jirepared to disagree 
with the reasons that liavc b'etn givon 
and are to be found in a judgtneut of my 
own in another case. That was a case 
under the Transfer of Property Act and 
the procedure under the provisions of 
0. 34 is essentially different from the 
procedure in a mortgage suit under the 
terms of the repealed sections of the 
Transfer of Property .Act. I think thej 
learned District Judgo was clearly right, 
in the conclusion ho arrived at, that tliej 
Court could not recognize tliis payment 
which is said to have been made out of 
Court. The appeal, therefore, in niy 
opinion, fails and must be dismissed with 
costs. 

Smither, J.— I agree. 

v.b./r.K. Apjieal dismissed. 
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Fletcher and Newbould, JJ. 

Padma Lochan C/irtirarar/iy—Plain¬ 
tiff—Petitioner. 

V. 

Ruslom Khan and anof/icr—Defen- 
dents—Opposite Parties. 

Rule Nisi No. 258 of 1917, Decided 
on 3rd August 1917, against oj^der of Sub- 
Judge, 2Qd Court, Sylhet. 


bl *'' Court 
iamrno ^ ' 4»hrnlr 
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Contract Act (1872), S. 74-High interest 
-Law does not prevent p£ ties from con¬ 
tracting high rate of interest—Court should 
not reduce as penal rate deliberately arrived 
at by parties. 

There is nothing in l;iw to prevent parties to a 
fi’O'ji contracting that a high rate of iu* 
teren shouM bo p\i.i if the money is not repaid 
within i certain lime. The rate of intorc-sb, dc* 
lihontF-tv arrived at by the parties to contract, 
-houM not be reduced by a Court on the ground 
that being high it is a penal rate. [P'47l'G 1] 

Gopal ChuH'ler Das —for Petitioner. 

Judgment.—This is a rule obtained 
by blio plaintitT calling upon the opposite 
party to show cause why so much of the 
decree of the learned Small Cause Court 
-Judge, dated Uth December 1916, as 
disallowed interest at the contractual rate 
should nob he set aside. The plaintiff 
brought the suit on a contract in writing 
to recover the principil and interest due 
on such coutracb. No formal defence was 
put in by the defendants. Tho defendants 
appeared i)efore the Court and made an 
appeal that tho decree should be drawn 
up in such a form that they might be 
permitted to pay the amount in instal¬ 
ments. They also complained that the 
rate of interest as claimed by the plain¬ 
tiff and which is provided for in the con¬ 
tract was penal. The learned Judge has 
found that this rate of interest is penal. 
That cannot he suggesbel foroue moment 
lb may be a high rate. There is nothiug 
in law to prevent parties from contract¬ 
ing that a high rate of interest should bepaid 
if the money is not paid within a certain 
time. Various matters arise for considera- 
bion as to the rate of interest, one of the 
principal being the solvency of the bor¬ 
rower. There cannot be an universal rate 
of interest applicable to all borrowers. 
It has gob to be adjusted having regard 
to the cirourastanoes of the case. There 
is nothing to show in this case why the 
rate that the parties delibsrabely arrived 
at should not be adhered to. The rule U 
accordingly made absolute and the case 
is remitted to the Court below for the 
learned Judge to calculate the interest on 
the principal sum decreed at the rate 
provided for in the contract and not at 
the rate which has been found by the 
learned Judge bo be equitable between the 
.parties, namely, 12 per cent. Petitioner 
‘•will get costs of the rule, one gold raohur. 

v.b./r.k. Rule made absolute. 
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Chatterjea and Newbould, JJ. 

Girindra Kishore Bhotomik — Peti¬ 
tioner. 

V. 

Kanda Lai Singh Roy —Opposite 
Party. 

Pule Nisi No. 68 of 1916, Decided on 
2nd January 1917, against order of-Dist. 
Judge, Mymensingh, in Misc. Appeal No. 
58 of 1916., 

Civil P. C. (1908). 0. 21, R. 90, and 0. 43 
R. 1 (j)—Order dismissing apelicationunder 
O. 21, R. 90, for non-appearance of ap¬ 
plicant is appealable. 

An order dismissing an application noder 
0.21, R. 90, Civil P. C. for non-appearance of 
tbe applicant amounts to an order under 0. 91, 
R. 02, Civil P. C. and ia therefore, appealable 
under 0. 43, R 1, (j). Civil P. C.:5IC 493: Foil, 
21 I C 492 Dist. [P 474 C 9] 

Birendra Kumar De—for Petitioner. 

Jatindra Mohan Chowdhury—lot Op¬ 
posite and Party. 

Judgment. —The question raised in 
this case is whether an appeal liesagaiost 
an order dismissing an application under 
0. 21, R. 90, Civil P. 0.. for non appear, 
ance of the applicant. If the order is one 
refusing to set aside a sale under 0. 21, 
R. 92, Civil P. C., then an appeal would 
lie under 0. 43. R. 1 (j). We that 
the order under consideration is an order 
of that description. A similar viewwas 
taken under the old Code in the cased 
Brojo Sundar Roy v. Moli Lai Mojum- 
dar (1). It is true that in that case 
the order expressly confirmed the sale 
while dismissing the application for de¬ 
fault. In the present case, the sale bad 
already been confirmed; and the Court y 
this order refused the application boa® 
aside the sale and thereby confirmed its 
previous order. We think that it amoon s 
to an order under 0. 21, B. 92, Civil •; 
C. We have been referred to the case oi| 

• Gharu Chandra Ghosh v. Chandi Charani 
Roy (2) and certain other oases in 
of the contention that no appeal lies. dQ 
in those oases there was an application o 
set aside the sale which was dismiss® 
for non-appearance, and a subsequent ap¬ 
plication bo revive the application to se 
aside the sale; and it was held that no 
appeal lay against the order rejeebing tn 
application for revival. Those cases, 
therefore, do not goveru the present cas®- 

The rule is accordingly made absolute. 1 

order of the Court below is set a3ido_ ®2.- 

1. 1910 5 I C 493. 

2. 1915 27 I 0 492. 
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the case sent back to that Court for a 
trial of the appeal on the merits. Costs 
will abide the result. We assess the hear¬ 
ing fee at one gold mohur. 

V.b./r.Iv. Rule made absolute. 

A. 1. R, 1918 Calcutta 475 

Mookerjee and Beachcroft, J.T. 

Bharat Ravianuj Das Mahanta — 
Plaintiff—Appellant. 

V. 

Ishan Chandra Baldar and others — 
Defendants—Respondents. 

Appeal No. 2172 of 1915, Decided on 
24th August 1917, from appellate decree 
of Dist. Judge, Bankura, D/. 4th June 
1915. 

Transfer of Property Act (1882), S. 99 — 
Mortgagee is competent to purchase equity 
of redemption brought to sale at instance of 
stranger decree-holder. 

A mortgagee is competent to purchase the equity 
of redemption brought to sale at the iostauce of 
a stranger decree-holder, although the position is 
diflereut where the mortgagee himself acquires 
the equity of redemption at an execution eale 
held at his instance in cootravention of the rule 
enunciated in S. 99. (Case law discussed). 

[P 47G 0 1] 

Ram Chandra Mazumdar, Mohini 
Mohan Chatlerjee, and Fanendra Noth 
Dutt—ior Appellant, 

Mohendra Nath lion Monmotha 

Nath Roy —for Respondents. 

Judgment. —This is an appeal by the 
plaintiff in a suit for redenaption of an 
usufructuary mortgage, dated 11th July 
1881. On 28th August * 1884, the equity 
of redemption was sold in execution of a 
rnoney-decreo against tbo mortgagor, and 
was purchased by thonaortgagee. On 11th 
May 1907, the plaintiff took a conveyance 
of the equity of redemption from the 
heirs of the mortgagor, and on 19th May 
1913, instituted this suit for recovery of 
possession upon redemption. The Courts 
below have dismissed the suit, on the 
ground that the plaintiff, by his purchase, 
has not acquired title to the equity of re* 
demption and cannot claim to redeem the 
mortgage The plaintiff appellant has 
controverted this view and has argued 
that the mortgagee, by his purchase of 
the equity of redemption on 20th August 
1884, did not acquire an irredeemable 
title but became a trustee for the benefit 
of the mortgagor and might be called 
upon to submit to redemption. In sup. 
port of this view, reliance baa been placed 
upon the decisions in Erasappa Muda. 
liar Commercial and Land Mortgage 
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Bank (l) and Pancham Lai Chowdhury 
v. Kishun Pershad Misscr (2). 

The first of these cases apparently as¬ 
sists the contention of the appellant but 
we are unable to accent as well founded 
the rule of law enunicated therein. Wo 
cannot aflinn the proposition tliat wliou- 
ever a mortgagee purchases the equity of 
redemption at a sale held in execution of 
a mouoy-decreo obtained by a stranger 
against the mortgagor, the mortgagee 
holds the equity of redemption as trustee 
for the mortgagor and for his licnefit. 
Neither principle nor authority supports 
this comprebensive proposition. \\liic!> 
has, indeed, been expressly repudiated in 
thecaseof Sesha Aijyarv. Krishna Ayyan- 
gar (3), Kuttan Nayar v. Krishnan 
Mussad (4) and Ikkotha v. Chakkiamma 
(5). We are further of opinion that the 
broad rule formulated on behalf of the 
appellant is contrary to the decision of 
the Judicial Committee in Raja Kish- 
endalt Dutt Ram v. Mumtaz Ali Khan 
(G), where the judgment of Knight Bruco, 
h. J., in Shaw v. Bunny (7) was quoted 
with approval. The question raised be¬ 
fore the Judicial Committee wapwhetber, 
when a landed estate has been twice 
mortgaged by the owner, so that there 
are several distinct mortgages not connec¬ 
ted with each other, one first, the other 
second, and the first mortgagee having a 
power of saloduly exorcises it, the second 
mortgagee becoming the purchaser, such 
a state of things prevents him from ac- 
(juiring by means of the purchase that 
absolute and irredeemable title against 
the mortgagor whicli a stranger making 
the purchase would have acquired. The 
question thus formulated was answered 
in favour of the purchaser, and it was 
ruled that, in the absence of special cir¬ 
cumstances to show that thesecond mort¬ 
gagee had availed himself of the position 
as a mortgagee to procure some facility 
or advantage leading to the purchase or 
connected with it, bo is precisely in the 
same position as a stranger purchaser: 
see also Kirkwood v. Thompson (8). This 
view is in accord also with the decision 
of the Judicial Committee inKhiarajmai 

1. (1900) 23 Mad 377. 

2. (1910)61 C47. 

3. (1901)24 Mad 96. 

4. (1902) 12 M L J 390. 

6. (1904) 27 Mad428. 

6. (1880) 6 Cal 198=6 I A 145 (PC). 

7. (1065) 33 Baav. 494=2 De G J & S. 468. 

8. (1965) 2 H & U 392=44 L J Oh 305. 
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V. Ddim (9). Tiiftt ease, h not an authority 
for the proposition that a mortgagee is 
hirvior 0 liisahility to purchase the equity 
of rnJooiption brought to sale at the in- 
i5tarceof a stianger decree.hoMor, al¬ 
though the i'osiciou night he dilTereut if 
tlio mortgagee liiinself acquired the etiuity 
of relemptiou at an execution sale held 
jilt his ins*inc 0 in coiitravenMon of the 
Irulo eiiiHjci.itod m ^3 09, T. P. Act. 

As regards tlio judgment in Pancham 
Lil Chow-lhunj v. Kri'<han Pershad 
il/ow (2), v.-e are r.ot unmindful of the 
dicturn it contains, namely, that asnn 
e.stahlished proposition of la-v, the pur- 
ciiase of the equicy of redemption con¬ 
stitutes the mortgigee the trustee for the 
mortgiigor. Tins observation however 
must be iiniite 1 to the circumstances of 
the pirti.’uiar case then ijefore the Court, 
naiiioly, tno case of a purchase by the 
mortgagee in contravention of the provi- 
sions of S, 9!), T. V. Ac*^. We are clearly 
of ojdnion that the suit has been rightly 
dismissed by the Courts below, as at the 
date of its institution the plaintitT had no 
interest iu the oijuity of redemption, 
vvliich liad lioally vesteiiiu the mortgagee 
on 20:h August ISSi. 

Tlie result is, that the decree of tbo 
restrict Judge is alfirmeJ and this appeal 
dismissed with cc-s^s. 

_ Apnrnl dismiam^d. 

'J. (l'JU5); 2 Cal 2'JlJ=3i I A - 2 } (Fcb 
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Fletchkh and Newiiould.JJ. 
Brojd Krishna G'lose Sardar —Plain- 
till'—Appellant. 

7 . 

Penimadhah Ghose Sardar and others 
—Dofen lants—Rjsponlents. 

Appeal No. 2294 of 1915, Decided on 
18th June 1917, from appellate decree of 
Dist. Judge, 24.Parganuahs, D/- 12th 
July 1915. 

Guardians and Wardst Ac{1890). S. 10 (1) 
(3)—Application for appointment of guardian 
staling age of minor—Subsequent suit—Evi* 
dence in is not admissible to prove age of 
minor. 

The proceediass for the appciotiient of a guar¬ 
dian of a minor and the cause title of such pro¬ 
ceedings stating the age of the minor at the date 
of the proceedings are not admissiblo in evidence 
for the purpose of showing what the age of the 
minor was at that time. [P 475 (3 2] 

Sarat Chander Dasak and Heramba 
Chander Gtiha—ior Appellant. 

Bam Chander Mojumdar and Provash 
Chander Chaiterji for Respondents. 


Fletcher, J. —This ia an appeal bytbe 
plaintiff against a decision of the learned 
District Judge of the 24 Pergannabs, re- 
versing the decision of the Munsif at 
Basirhat. The suit was brought by the 
plaintiff to set aside certain alienations 
made by his guardian appointed under 
the provisions of the Guardians and Wards 
Act. It is common ground in this case 
that a suit of this nature must be brought 
by the plaintiff within three years of at- 
tainiog majority. The question is whe- 
ther the present suit was brought within 
that period. The plaintiff wanted to give 
in evidence the proceedings in which the 
guardian was appointed and the canae 
title of which apparently staled the age 
of the plaintiff on that date. The learn, 
ed Judge rejected that evidence, as far as 
I can see, on these grounds: First of alU 
that that statement in the cause title in 
the matter of the Guardians and Wards 
Act must have been founded upon a state- 
meut made by the proposed guardian; 
the proposed guardian ought to have been 
c?.lledifh 0 wasaliveand, if not, the state¬ 
ment made by the guardian to the Court 
asking for the appointment of the guar- 
dian ought to have been put in and if that 
could not be produced, then the docu¬ 
ment now wished to be relied on might 
have b?ea used for the purpose of show, 
ing what the age of the plaintiff was. 
One cannot by this short cut, get rid 
of the formalities prescribed by the 
Evidence Act. No doubt in a largenumber 
of cases, the manner in which the evi¬ 
dence is let in is extremely loose; but ic 
the case of an objection, the provisions 
of the law must be strictly observe! and 
they should be as strictly observed in the 
raofussil Courts as in any other Court. 1 
think on the whole, that the learned DU 

trict Judge, in the circumstances of the 

case, rightly rejected this document. The 
present appeal, therefore, fails and most 
bo dismissed with costs. 

Newbould, J.—I agree. 

v.b./r.k. Appeal dismniii ' 

A. I. R. 1918 Calcutta 476 (2) 
Chatterjea andSmitheb. JJ- 

Gangaram Bkojraj — Plaintiff""?®**' 
tioner. 

Dhanman Sirdar and 
ants—Opposite Parties. 

Rule Nisi No. 161 of 1917, Decided od 
14tb May 1917. 



1918 CuARU Chandra v 

Provincial Small Cause Courts Act (1887), 

— S. 25 —Suit on hand-note—Defendant ad* 
tnitting claim—Court cannot ditmiss auit. 

lo a suit ou A baud-iiote the defoudnut put in 
a petition adiuitliag the plaiutifi's claim aud 
prayed that bomight be allowed topaytbo mouey 
in two instalments. Tbe Small Cause Conn Judge 
dismissed tbesuit 00 the ground that there was 
no cousideration for the band-note: 

Held: that the Court oughtto have decreed the 
suit when the defendaut admitted the cUim. 

[P 477 C H 

Tarakeswar Pal Choiodhury—lor Peti- 
tioner. 

Judgment. —The applioatioo upon 

which thia rule was issued, arises out of 
A suit to recover Ks. 120 on a hand-note 
executed by the deceased father of the 
defendant on account of arrears of in¬ 
terest due to the plaintiff 6rm ou pre¬ 
vious hand-notes. It appears that the 
defendant put in a petition admitting the 
claim of the plaintiff and prayed that he 
might be allowed to pay the money in 
two instalments. Tbe learned Small 
Cause Court Judge sook evidence in the 
matter and dismissed tbe suit on tbe 
ground that there was no consideration 
for the hand note; because it was execut¬ 
ed in consideration of interest due on 
previous hand-notes. We think that the 
Court below ought to have decreed the 
suit when the defendant admitted the 
claim. The defendant has not appeared 
in this Court. The plaiutiff' agrees to 
receive the money in two instalments out 
of the estate of the deceased. We accord- 
iugly direct that a decree bo passed in 
favour of the plaintiff for the amount 
claimed, to be paid by the defendant one- 
half within a month of tbe arrival of the 
order in the Court below and the balance 
within another month from the payment 
of tbe first instalment. The amount will 
be realised from the assets left by the 
deceased father of the defendant. 

V.13./R.K. Application allowed. 

A. 1. R. 1918 Calcutta 477 

Mookerji and Beachcroft, JJ. 

Charu Chandra Bhattacharjee and 
another —Plaintiffs—Petitioners. 

V. 

Karan Duxa SiTrdar—Dafendant—Op¬ 
posite Party. 

Rule Nisi No. 468 of 1917, Decided on 
13th August 1917, from order of Munsif, 
Kalna. 

Limitalien Act (1908), S. 20-‘*"Af tueb”, 
mecning explained—Payment toward* inter* 
eit—Circumatancea muat esiat from which 
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inference is irretiilibJe that payment was 
made towards interest 

The oxpccs^iou “ assuch'^ in S. 20, Lim. Act 
implies tiiat something more than lueropayment 
of interest must be established lo entitle tlie cre¬ 
ditor to t'lo bmohe of that section. Tlio pay¬ 
ment must be such that from it Ibe prrmiso to 
pav cvi bo inferred in ImX and ujI merely ini- 
pliodin Uw: in oiber wcmIs, the pa>nient must 
bo of an un iiubif’uous character. If ilie pay 
ment is of un ainlji«u'us character aud it is oppu 
to the creditor to niako au appri'iniaia^oi accord¬ 
ing lij his eij-deo, the payment cauni-'t be trvaied 
as a paMucut of iuierest as mich. 'Vo krini? a 
case wiibiu S.‘.0. Lini. Ait, it is inu e-fiiiial 
that tbe di btor should, on ccca.-ii n (if * very 
payment, state th it layuic-ut 13 

made on Account of inures^ assiuh it; MiliV 
cieut if circniu.^tAuct s exist wLIrli lu.Ai' tbe c ju- 
elusion iircFistiblo that ilie uasni'-nt must have 
been made oa account of iiUertst. Whev^ there¬ 
fore a bond provided that whenever any payuunit 
would be made to the creditor, the debtor wouM 
get an entry made on the back of the bond, of 
payment against tbe interest, aud, after the inte¬ 
rest bad been 8aii&fied|Of payment agsiustthe 
principal to tbe extent of the surplus, and it ap¬ 
peared that tbe am^junt duo 00 account of inte- 
rev>t on a certain date was considerably iu excess 
of the sum paid bv tbe debtor on that date: 

Held: that although nolhiug was expressly 
stated by either of tbe parties at the lime of pay¬ 
ment, the inference was irresistible that the pay¬ 
ment wis mad<^ on account of interest as such; 
9 L. B. 1329 and 31 AIL 285, Foil. 

[P 179 C 1] 

Kali Kinkar Chukerbutty for Gopal 
Chandra Chucherlutty —for Petitioners. 

Bankim Chandra Mookerjee —for Op¬ 
posite Party. 

Judgment. —This rule ha^ been grant¬ 
ed in connection with a suit for recovery 
of money due on a bond. On 28th June 
1911, tbe defend lut borrowed from the 
plaintiffs a sutn of Rs SO which was to 
carry interest at twoporcent. I'ermeosem 

with aoQU^il rests. The bonl jirovided that 

“Whenever any sum mitjlit be paid by the 
debtor to tbe creditor, tbe debtor would ^et an 
entry made^n tbe back of tho bond, of payment 
against tbe intercut, and, after tbe interest bad 
been satisfied, of payment against the principal 
to tbe extent of tbe surplus." 

On 11th May 1912, the debtor paid 
Rs. 14-6-0 and an entry to this effect was 
made on the ^ack of the bond. There 
were two simtlar payments subsequently, 
namely, Rs. 16 on 2nd February 1914, 
and Rs. 18 on 11th May 1915. This suit 
was instituted on 2od January 1917 for 
recovery of Rs. 55 as then due on the 
bond. Tbe defendant pleaded that the 
claim had been satisfied in full and in tbe 
alternative that if anything was due, the 
claim was barrel by limitation. The 
Small Cause Court Judge has-fonnd against 
the defendant on the first point, and in 
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his favour on the second point. The 
j)erio] of litnitation applicable is three 
years untler Ait. G7, Sch. 2, Lim. Act, and 
the iiiiostion in controversy is, whether, 
within three years antecedent to the ins¬ 
titution of the suit, interest has been 
fjvid as such within the meaning of S. 20, 
Lim. Act, S. 20 provides that where 
inlere'-t on a debt is. before the expira¬ 
tion of the prescribe! period, paid as such 
hv the person who is liable to pay the 
debt, a fresh period of limitation shall be 
computed from the time \vht:u the pay¬ 
ment was made. It is plain that some 
force must he attribute! tolthe expression 
as such nnl that, consequently, something 
moie than more payment of interest 

must be established to entitle the credi¬ 
tor to the benefit of S. 20. The debtor 
has contended tliat there must be proof 
that, at tlie time the interest was paid, 
the debtor expressly stated that the pay¬ 
ment was on account of interest, and that 
as, in the present case, the Small Cause 
Court Judge has found that nothing was 
said by either party when the payments 
were made, S. 20 is of no avail to the 
creditor. 


In support of this view, reliance has 
been placed upon the decisions in Han. 
mantmal Uotkhand v. Rama Bat (l) 
and Mohammad Abdullah Khan v. Bank 
Instalment Co. (2). Those cases affirm 
tlie proposition that the meaning of the 
section is that there must be either an 
express intimation by the debtor, or 
p*'oof of the existence of circumstances, 
which show that the payment was on 
account of interest on the debt sued upon, 
in other words, if payments are made in 
reduction of a general balance of account 
without intimation by the debtor that 
they are to be appropriated in*^ satisfac- 
tion of interest, such payments are not 
payments of interest as such within the 
meaning of the section. This view is 
also supported by the observation in 
Surju Prasad Singh v. Ehwalish AH (3) 
and Hilkanth v. Dattatraya{^). All the 
cases mentioned are, however, clearly 
distinguishable. In the case before us 
Lwhioh in this respect differs from Bis. 
wanath Bhatlacharjee v. Sameswar Sar. 
ma (5)] there was an express provision 


1 . 

2 . 

3. 

4 . 

5. 


(IS78-79) 3 Bom 193. 

(1909) 31 All 495=21 0 379 
(1882) 4 All 512. 

(1879-80) 4 Bom 103 
(1917) 41 1 0 348. 


in the bond that whenever any paymeni 
should be made by the debtor to the ere. 
ditor. the debtor would obtain an entry 
made on the back of the bond to the 
effect that the payment had been made 
on account of interest, and that it was 
only in the event of a payment exceeding 
the amount then due as interest that the 
surplus would be applied in reduction of 
the principal. If now, we confine oar 
attention to the payment made on 2nd 
February 1916, wo find that at that time, 
a sum considerably in excess of Rs. 
was due on account of interest. Conse¬ 
quently, pursuant to the agreement bet- 
ween the parties, the only payment 
which the debtor coui’ make would be a 
payment as against the interest first. 
Though nothing was expressly stated by 
either of the parties at the time, the in¬ 
ference is irresistible that the payment 
of Rs. 16 on 2Dd February 1914 was a 
payment on account of interest as sneh. 
This view is supported by the obseiva- 
tion iu Ranchordas v. Pestonji (6): 

‘‘Tho section requires something more than the 
English law does, namely, that interest must be 
paid as interest, that is, it must be distinctly 
stated at the time of payment that it is paid cn 
account of interest, or else there must be evi¬ 
dence from which the payment.asInterest maybe 
distinctly inferred, and if so, the mere proof of 

payment is sufficient ” 

To the same eff’ect is fche decision in 
Gopi Nath Singh v. Bardeo Singh (7)* 
The principle applicable to cases of this 
character was widely stated by Black¬ 
burn, J., in Morgan v. Rowlands (w- 
Tho principle is that any such payment is 
an acknowledgment of the existing 
from which it implies a promise to psT 
the residue or the principal as the case 
may be, the payment must, however, be 
such that from it the promise to psy 
be inferred in fact and not merely i®* 
plied in law; in other words, the payment 
must be of an unambiguous character, 
the payment is of an ambiguous charac¬ 
ter and it is merely open to the creditor 
to make an appropriation according to 
his choice, the payment cannot be treats 
as a payment of interest as such. No 
doubt, a different view was indicated by 
Knight Bruce, L. J., in the case of 
V. Bodgson (9), in which he held app^ 

rently that where no appropriation i® 
made by a debtor the creditor 

6 . (iy07)9B^rrR 1329 

7. (1909) 31 All 285=11 0 137. 

8 . (1872) 7 Q B 493=41 L J Q B 187. 

9. (1885) 6 Deg M & G 474=25 D J Ob 1^' 
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tio make such au appropriation as will 
save limitation. The oorreotness of this 
view, however, has been doubted by Star¬ 
ling, L, J., in Friend v. Young (10). Bub 
whatever the law in England may be, the 
berms of S. 20, Lim. Act, are, in our opi¬ 
nion, perfectly plain. Wo hold that in 
order to bring a case within the section, 
,it is not essential that the debtor should, 
on the ocoasion of every payment state 
oxplioity that the payment is made on 
|accounb of interest as such; it is sufl'icieob 
if ciroumstances exist which make tho 
conclusion inevitable that the payment 
must have been made on account of inte¬ 
rest; and the case before us is precisely 
of that description. The result is that 
this Rule is made absolute, the decree of 
dismissal made by the Small Cause Court 
Judge set aside and tho suit decreed with 
costs. The petitioners are also entitled 
to their costs of this rule. Wa assess the 
hearing fee at one gold mohur. 

v.'B^/Rt K. Rule made absolute. 

' lb. (1897) 2 Ch 421=66 L j ’Ch '737. 

A. I. R. 1918 Calcutta 479 (1) 

Mookerjee and Beachcroft, JJ. 

Atul Chandra Guha —Petitioner, hire. 

Civil Appellate Jurisdiction, Decided 
on 4bh April 1917. 

Bengal, N. W. P. and A$<am Civil Courts 
Act (1887), S. 33—Order under S. 33 by Dis¬ 
trict Judge is not revisable by High Court. 

An order under 8. 33, Bengal, N. W. P. and 
Assam Civil Courts Act, made by a District Judge 
is not an order which can be set aside by tbo 
High Court under S. 107, Government of India 
Act, 1915. C P 479 0 2] 

A Dietiict Judge, exercising the powers vested 
in him under 8. 33, Bengal, N. W. F. and Assam 
Civil Courts Act, acts In his administrative capa¬ 
city and is not a Court subject to the appellate 
jurisdiction of tho High Court, [ P 479 C 2] 

Probodhkumar Das —for Applicant. 

Judgment.- This is an applicatiod of 
a novel oharaoter which invites us to set 
aside in exercise of the powers of supe- 
rintondence conferred upon this Court by 
S. 107, Government of India Act, 1915, 
an order under 8. 33, Bengal Civil Courts 
Act, 1887. The petitioner was Naib 
Nazir of the Court of the Muiisif of Ha- 
biganj, and was dismissed by the District 
Judge of Sylhet on the ground that he 
had accepted a bribe. He appealed to the 
Chief Commissioner of Assam who declin¬ 
ed to interfere. He now comes up to 
this Court and invites us to interfere on 
the ground that the order of the DUtriot 
Judge was made without any opportu¬ 


nity alTordad to him to prove his inno-l 
oenoe. Wo aro of opinion that an order 
under S. 33, Bengal Civil Courts Act, is 
not an ovdar which can bo set aside by 
this Court under S. 107, Government of 
India Act, 1915. That section confers on 
each of the lligli Courts supovintencleucc 
over all Courts for the time being subject, 
to its appellate jurisdiction. 

The question, consequently,arise?, whe¬ 
ther the District Judge, v.’hen he exer¬ 
cises tlie iiovver vested in him under 8. 33, 
Bengal Civil Court Act, in a Court sub. 
ject to the appellate jurisdiction of ttiis 
Court. In our opinion, the answer must 
bo in the i;ogative, as the order i& 
made by tbe District Judge in his admi-' 
nistrative capacity. Under S. 30 he has 
authority to appoint ministerial officers 
in bis Court and to remove or suspend 
them. Under S. 31 he has also authority 
to take similar action in respect of officers 
in subordinate Courts, S. 33 then pro¬ 
vides that the District Judge, subject 
only to tho control of tlie Local Govern, 
moat, may, by order, suspend or remove 
any ministerial officers to whom S. 31 or 
32 applies, and may, on appeal or other¬ 
wise, reverse, or modify any order made 
under either of those sections by any 
Court under his administrative control. 
It is manifest from tho very phraseology 
used l)y the Legi. lature in S. 33, that the 
order is made by tbe District Judge in his 
administrative capacity. An order so 
made is not clothed with a judicial cha¬ 
racter, merely because it is based on evi- 
dence taken Ijy the Judge. It is also 
clear that the order is subject only to the 
control of tbo Local Gevernment. In our 
opinion, this application cannot be enter¬ 
tained by this Court and must be refused 
on that ground. 

V.B./r.k. Application rejected. 

A. I. R. 1918 Calcutta 479 (2) 

Fletcher and Richardson, JJ. 

Rrosunna Deb Baikal —Plaintifl'—Ap“ 
pellant. 

V. 

Panchkowri Majumdar and another — 
Defendants—Respondents. 

Appeal No. 1450 of 1915, Decided on 
14th February 1917 from the Appellate 
Decree of Diet. Judge, Dinajpur, D/. 19th 
March 1915. 

Landlord and Tenant—Tenancy—Subdi- 
viiion of old tenancyinto leveral tenancies- 



jso Basiruddi 

with apportioned rents does create new ten* 
ancies. 

riie mero ?u^-divi?i3Q of •;in old tfioancy ioto 
?over:il lunaticio-; vvi'b a[;p3rtioned rents is not 
siiilicieiit lo cr»iit‘i new tenancies. The answer 
t'i the qupstiou whether new tenancies have 
been created b.'Jhc sub-Jivisi'n depends upon 
the iiU’'iilioii of the parlies. No intlexible rulo 
apart fr<oii intention c.in be laid down. 3' I C 

[ P 480 C 1.2) 

DiC'irhiiu.ith Chuckerbutt}/ and Upsn- 
lira hall IiO'i —for Appeilant. 

/j'ro/o L-iU Chnckerhiithi and Bhupen- 
dra Chandra Guha —for Respendants. 

Fletcher, J.—This is an appeal from 
a decision dated lObh March 1915 of the 
learned Diatriob Judse of Dinajpur sitting 
ns a Special Ju lgo appointed under the 
provisions oi the Bengal Ten incvAct, re¬ 
versing the decision ol the .Usistant Sit- 
iloiiienb OHioar of Jalpaignri. Tne pro- 
eefdiug which was before the learned 
J.idgj was a proceeding on an application 
made for assessment of rent. The defence 
was that the rent was not liable to on- 
liaucemenb. It has been found that ori¬ 
ginally the tenancy was created before 
the date of the Permanent Settlement. 
The evidence showed and it was the com¬ 
mon case that in the year 1868 the ten. 
ancy w'as sub divided and that, on that 
sub-division, the original tenancy came 
to be held at an apportioned rent. The 
Assistant Settlement Ofheer, having re¬ 
gard to the decision of this Court in exis¬ 
tence on the date of the hearing of the 
application, namely, a decision of Shar- 
fuddin, J. and Coxe, J. came to the con¬ 
clusion that a mere ub-division was suffi¬ 
cient to create a new tenancy. That 
Cise, after the date of the decision of the 
learned Assistant Settlement Officer, re¬ 
ceive! judicial comment in the case of 
Bifiseswar Ray Chowdhryv. Rajendra 
Kumar Singha (l), and the learned Spe- 
ci.il .Tudge applying that case has reversed 
the deoisiou of the Assistant Settlement 
Officer. 

In my opinion, the learned Special 
JutUe in reversing the decision of the 
learned Assistant SettlementOfficer failed 
to make a material finding. The true rule 
is laid down, I think, in the case of Mu. 
luk Ohand Das v. Satish Chandra Das 
(2), and the rule that is laid down there 
is this: that when lands of tenancy have 
been sub-divided, if a question arises 
whether new tenancies have been created, 
the answer must depend upon the inten* 

1. A I R 1914 Cal 851=26 l”d 228 

2. (1909) 3 1 0 806. 
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tion of the parties. No inflexible rule 
apart from intention can be laid down 
It was, therefore, essential for the learn! 
ed District Judge to come to a finding 
whether the parties intended that, when 
this tenancy was sub-divided in 1868 
the old tenancy should exist with the 
rent apportioned or whether what wai 
done amounted to the creation of fonr 
new tenancies. The learned District Judge 

having failed to come to any finding on 
that part of the case, his decree must be 
set aside and the case must go back to 
him to re-hear the appeal and make a 
proper finding as to what was the inten¬ 
tion of the parties when the tenancy was 
sub-divided and then to make a proper 
decree according to law. Costs will abide 
the result of the re-hearing before the 
learned District Judge. 

Richardson, J.— I agree. 
v.b./r.k. Case sent back. 

A, I. R. 1918 Calcutta 480 

Fletcher and Smiiheb, JJ. 

Basiruddi S/iefWi—Plaintiff ” Appel¬ 
lant. 

V. 

Mobarak Munshi —Defendant — Bes- 
pondent. 

Appeal No. 1528 of 1915, Decided on 
3rd April 1917, from appellate decree of 
Addl, Sub.Judge, Khulna, D/- 24th March 
1915. 

(a) Adverte possestion— 
would be of no avail to trespasier. 

Oue of two brothers, who bad an nndifided 
8 aunas share in a holding, assuming to biojsrii 
the sole ownership of the holding leased it to thfl 
plaintiff intending to exclude his cosharer, who 
bad disappeared and was considered 
having abandoned the property. The plsintin, 
having been outsted by the defendant {a Ire®* 
passer), brought a suit for his ejeotment: 

Held-, that as the title of the plaintifl's lew® 
bad become adverse to his cosharer, the plamHu 
obtained title to the whole by adverse possession 
and that therefore he was entitled to leoovor 
the whole property from the defendant whose 

plea of jus tertii could not be of any avail. . 

[P 481 OS] 

fb) Cosharer—Cosharer in possession o 
whole property dispossessed by trespasse 
—If, can eject trespasser. . 

Quaere .—Whether an undivided cosharer w 
is in exclusive possession of the whole proper*? 
entitled to recover the whole from a 
who dispossessed him or is liable to be pot 
joint possession with the trespasser^ ^ 

Jadunatk Kanjilal and KarunarnoU 
Ghose — for Appellant. 

Puma Chandra fioy—for Bespondeoi* 
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Fletcher, J.— This is an appeal by ttie 
plaintiff against the decision of the learned 
Subordinate Judge of Khulna, modifying 
the decision of the Muusif of the same 
place The suit svas brought by the |)laintiff 
to recover possession of certain property 
of which he had a lease. The first Court 
decreed the suit. The second Court modi¬ 
fied the decree, giving the plaintiff pos¬ 
session of one-half. The plaintiff’s case 
wasthatone Abdul wastheoriginalowner 
of the property who sold it to Meajan, 
who leased it out to the plaintiff as owner 
of the property in 1899. The plaintiff 
was in exclusive possession of the pro¬ 
perty until ousted by thedefendant. The 
defendant alleged that Abdul had a brother 
named Gafur and Abdul granted a lease 
to the defendant’s mother Pati Bewa. 
The Court held that the existence of Qafur 
and his interest in the property was not 
proved. The first Court held that the 
alleged lease to the defendant's mother 
had not been proved. The Court of first 
instance found that the plaintiff was in 
exclusive possession. The lower appel¬ 
late Court found that Gafur had an eight 
annas share and that Gafur had obtained 
bis interest in the holding. On that the 
plaintiff obtained possession of eight annas 
share along with the defendant. The 
present appeal is preferred against thrt 
decision. First of all, it is quite clear 
that Ihe plaintiff has been found to be an 
eight annas cosharer of an undivided share 
in the property and be is entitled to each 
and every part of it, and the defendant 
who is found to be a mere trespasser is 
obviously not entitled to be in joint pos¬ 
session along with the plaintiff in the 
eight annas share. 

It might be that the suit being a suit 
for ejectment, the defendant’s possession 
cannot be disturbed. It is quite clear 
that the plaintiff was put in possession 
and his possession will be the possession 
of Gafur or his heir, unless some act is 
done to exclude Gafur. The finding that 
has been made as to the possession of the 
plaintiff s lessor Abdul is not in very 
clear terms in the judgment of the lower 
appellate Court. But it is quite clear that 
what theJudge means to find is that Abdul 
had been in exclusive possession from the 
time that Gafur went away and that 
Gafur had left the village for many years 
and bad not been heard of. It is argued 
on that basis that the possession of Abdul 
would not be adverse to Gafur, uoless 
1918 C/61 & G2 


thero is some act to exclude Gafur. The 
act seotiisto i)e inconsistent with anything 
else except tint the lessor of the [jhiintiiT 
did mean tooxcludo his cnsharorand hro 
ther Gafur, win. disapf-eurod. There can¬ 
not bo any doubt as regards the fact ttiat 

Gafur was consi'lero 1 as dead or that lie 
ahandoned or left this small property and 
the plaintiil s lessor assurnod to himself 
the solo ownership of the property and 
dealt with it without any reference to 
Gafur. I think, on the wliole, that the 
facts warrant the finding that the t-itlo of 
Abdul had bacomealverae as against Gafur. 

If that is so, the case does not |)ro 30 Qt 
anydifficuUy; because the plaintiff had his 
eight annas plus the eight annas of Gafur 
which he intended to have as his own and 
as regards that, the plaintiff as represent¬ 
ing Abdulisentitled to recover possession 
of the whole of the property. A case has 
been pointed out as regards the wider 
view involved and continually arising in 
this Court as to the value of the posses¬ 
sory title in a suit for ejectment where 
the plaintiff is unable to prove that he 
has got a titloto the nroparty, The case 
that has been pointed out in the jud^- 
raent in Manik Borai v. Bani Charan 
2landal (1) 13 a mibfcer of consi^lerable 
difficulty. That difficulty is not lessened 
by the fact that a contrary rule has been 
observed in this Court for a considerable 
number of years. It may be that in some 
cases, e. g , in Shama Ckaran Boy v 
Surja Kanta (2), on the facts Jenkins, C. j! 
came to the conclusion that the suit was! 
in fact, a suit for confirmation of posses¬ 
sion. I doubt whether the present suit 
could, in any view, be treated as a suit 
for confirmation of possession. I think 
that the evidence in the case is sufficient 
to show that the plaintiff obtained a title 
by adverse possession against Gafur. That 
gets rid of the plea of jus tertii set up by 
the defendant by showing that the interest 
of Gafur had ceased to exist by virtue of 
the Statute of Ijimitation. In that view, 

I set aside the judgment of the learned 
Subordinate Judge and restore that of 
the Munsif. 

Sraither, J.—I agree. 

- v.b./b.k. Appeal accepted. 


1. (1911) 1010,469. 

2. (1910) G I 0 80G. 
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f' .iriTY AND I’FACl-irROrT, T-1, 

Ilu'] .’’ivl ■•'Rieri' — Decree- 

iu.; —Al'I'* '' •- 

V. 

. 1 /.J• ’;7 I’M olJurs —Ki'lfirnejjt- 

- (jri.'iM',: I r-—F.';S- 

I'U''! '0:i! 

*>7!) of lOll, boci^lci'. cn 
‘2ri''< I’llv i‘»17. Ivoin !i| I'PlInte or(ier of 
i;.Hv, MyiiiCfiain-jh, 4!;h Sej)- 
teriil'Qi 1911. 

Civil P. C 119081. 0,3, R 4-Pleadei- 
acting on vaUalalnamt*. not containing his 
name—Execution petition presented by 
pleader is valid — Omission to insert name is 
merely clerical erroi and can be amended. 

(■)» tl'O li\>t 'li-.v of il j v,?r:o(l of liinit-ilion nu 
iipplu.;iti.iii for cxi'''Uii' n of ;i iivcrcc v.'as r.kd by 
a ploaJt'r ■'ll ttic lU'.ii'.'iii) of H v.ik.il.iiiiaiTia exa* 
catcci b' tl'-clocvi’c-Iif'Mvi' ai'd sccei'i-rtl by the 
plead T. lb ;li >h''- I’ti'; > did not appear 

in the bn.iy .i *lii’ vaK il itiiain-'.. Notice haviog 
been upon the jud"iiieut-df.t)t'»(s, they ap¬ 

peared arid ohl iiu-'il time to Hie obj'-'clions. and 
ovetr.nallv t' 'v c.bjacted to the execution oc the 
grot ’-'d that the pljudcv v.ho filrd the applic.Uion 
having oc-autliori? V to act, tin apj liiatiou for 
execution '.va' invalid; 

Hell: tlis-A in the al--euce of an-, .'videiic? .hat 
thcploah’r V,;i- not in fact cng.ig-d by !ho 
decrt'C-hold'-r and'-■f tiv llio jndgiin.-ul- 

debtor'^ iba- the td-'-di-r ! 'd n -v-r 'o f-iot b-eii 

anth->ri '.i t.I;.- ihi' r pi c.i’iori. it .nould be 

pre'ii.-ri'.'l tu.'-’ the i.'-(•;•■ c-i.; lb.-; .r.;,a,--ed the 
rleadtr tn iimI;*' U.l' .iprii. ‘ti ii, ■»* toat the 
OOTia'io-J of bN natf" fr.'ii' U.c b-V.y of the 
vak il itii’.tn’', iiiL‘i'<d;- a clerical ciror, ’.vhich 
might l>- rcciiih'd by the doiTfc-holdcr btiug 
allowed aif.i'nd the Vi'.kal;*tnaina by insertion 
of Iho pleader's na ne along with the pleaders 
therein named. [P 482 G 2) 

Basanta Kum-ir Bofie and Bipi7i 
Chandra Cose—for .Appellants. 

Nuruddin Ahmed and A. K. Fazul-ul- 
Hw(/an3 Biraj Mohan Mozamdar—’.Qx 
Respondouts. 

Judgment.—This is an appeal by tiio 
decreo-holdei-s, whoso application for exe¬ 
cution has been rejected by both the 
lower Courts on the ground that the ap. 
plication, which was hied on the last day 
of the period of limitation, was filed by a 
pleader who had no authority'to do so. 
The application for execution was filed 
on 24th April 1914 by Babu Shish Chan¬ 
dra Cuba, representing himself as pleader 
for the decree-holders. On that applioa. 
tion notices were ordered t-o issue and the 
judgment-debtors appeared on 27th May 
and took time to file their objections. 
That time was extended and eventually 
on 9bh June 1914 the judgment-debtors 
objected that the pleader for the decree- 
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holders had no authority to act, On the 
very next nay the decree-holders filed 
another vakalatnama in favour of the 
pleader. When the matter came before 
the Subordinate Judge, as appears from 
the order of 17th Tune 1914, Babu Srisb 
Chandra Guha, the pleaderfor the decree- 
holders, admitted that the petition for 
execution of t!u decree was filed by him 
without authority and that the case 
should he dismissed. The case was ftc- 
cordingly dismissed. From that order the 
decree-holders filed an appeal to the lear¬ 
ned District Judge, who held that the 
vakalatnama was not a sufficient authority 
to the pleader and that, therefore, the 
application for execution was not duly 
presented. He accordingly dismissed the 
appeal. The learned District Judge was 
refet red to the case of ChhayunnessaBili 
V. Basirar Rah^nan (l), but hedistiogai- 
shed that case on the ground that the 
authority there was a mukhtearnama 
whereas in this case it was a vakalat¬ 
nama. Having regard to the facts in the 
two cases, there does not appear to us to 
he any substantial disfcnction between the 
two, and this was very properly conceded 
riv the learned ]‘leader for theresponcent 

In that ci'.so the mnkhtear was em- 
powemd by 0 - mukhtearnama which did not 
coctaiu his name and the same is the ease 
with r--gard to the pleader before us. It, 
would appear from the vakalatnama thslj 
it was merely a clerical error. ThCj 
vakalatname, as is so often the case, 18 ,' 
written out in the names of fivepl 0 “®^® 

hut the name of Srisb Chandra Guha does 
not appear among them. Overlooking tmsj 
he appears to have accepted the vakalat- 
nama as if his name was contained id iR 
and he has written his acceptance on 
back. lie is the only pleader who 
accepted it and he acted as if he ^>^9 ^ ®i 
only pleader engaged. We think 
safely presume that he was 
the decree-holders in this matter. Tber®. 
is certainly no evidence to the contrary, 
nor did tbo respondents take theobjectiea 
before the lower Court that he had never 
been in fact authorized to make the ap¬ 
plication. The learned pleader for 
respondents had cited the case 
mad AH Khan v. Jasram f2), in ^ 
no doubt a contrary opinion 
at. Bub we think we ought to •. 

case decided in our own Court if tha^* 

1. (I9i^ 37 Cal 399=5 I C 532. g 

2. A I R 1914 All 536=23 I C 464=36 AH 
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ISW'AU CHANDUA 

as we tliiok, iu.listini(uishalils from Mi.-i 
present. Wo thitik tlio siniplnst coiiio'i 
will l)j to allO'V tins ippjil. sot aiiih; tlio 
or.iors ol' bo'/a tlui Courts l>elo.v, •vn 1 
allow Lha anieti linoriD of iho v ikal-iliniin 
In-the iossrnoti of tbo mviiK' of Ikih-i 
Sris.i Olianlrit (nilii alon^ with tbo 
pleailors therein nameil. Un.lor tho cir- 
cunistano-es, womako noonler as to 

V.it./RK. Appeal alivn'ed. 

A. I. R. 1918 Calcutta 483 (1) 

Chitty and Beachcroft. J.T. 

GiridiUta Sarma — Priusipal Defen¬ 
dant—Appellant. 

V. 

Durga D2iUa Sarma a.nd others —Plain¬ 
tiffs—Respondents. 

Appeal No. 1016 of 1015. Deiilelon 
17th -Inly 1917, from appellate .1 esree of 
Sub.Judge, Assam, D,'- I7fch December 
1914. 

Civil P. C (5 of 1908), S. 92-Suit 
relating to temple land does not fall under 
S. 92. 

Section 92 is aa enabling sec'iuD luJ In-: n 
taken away tbo general power of suit. U i.-: only 
when a suit for one or njore of t;ie relief s men* 
tioued m S, 92(1) ih.it i: m-u<t. iiec-'^sartl? b' 
brouglil under tbatsectiou; but tliPf i« oo i'.' woti 
way a suit which does HOC fall wiuiin the li.ni* 
tati JU' provided by that vedi ii shonlJ not 1'-' ii.- 
dopendeotlv of it provided th; .‘-uit i“ in other 
respects maintainable. f!-’ <; -j, 

A suit by all the worshipp tp of a totrmle i jr ,i 
declaration that certain Und is 1 to J .and 

for an injunction restraining tbo cieioiidant from 
alienating the «amo or treating it as his per- 
Boual property doea not fall witliiu the sevpe of 
S. 9-2. [IMS9 0 2] 

Dwarkanath Chukerbuttu and Gopal 
Chunder Chukerhatt]i-^iov Appellant. 

Prakask Chunder Mouzumdar — for 
Beepondente. 

Judgment. —This is an appeal by de- 
feodant 1, Girl Dutta Sarma, against a 
decree of the Subordinate Judge of the 
Assam ValleyDisbrietsconfirming the de¬ 
cree of the Munsif of Gauhati. The suit 
was brought by several persons as Bar- 
deories of the Janardan temple against 
defendant 1, for a declaration that the 
land in dispute was Janardan tenaple land 
and for a permanent injunction against 
defendant 1 restraining him from alienab- 
idg the same or treating it as bis personal 
property. 31 Bardeories joined in bring- 
ing the suit and 7 others were added as 
pro forma defendants. Lateron 23 more 
Bardeodee were added as parties defen- 
danta, thus bringing on the record, as the 
Courts have found, all the’Bardeories 


V, Kali Ciiaran Calcutta is , 

wtio are conn’^vito 1 with rouij le. 

Tbe only ijiij-i i.jii -'f hr-'- u h;.-li l„.ei] 
anpi-'l h'lor-in-i tbit lli«> mit v,-i^ u .t 
iiriintiiiriblo oxocp.' uiilt;rrli<' movi 
of S 1)2, f'ivil lb G. If Wl. . • 

if doer -0 utlovN 1 11 to i^C) pa.-^.Tl. 
the aiipellii’’ -iiibjtjctf’,] tun 

nuiiiborof suits .rt tbo ii;-tanoe of other 
lieople. We lyree v, itii the |,.-;iaed Siib. 
ordinafo 'tid:^e'.viiPn he sivs tluin S. 92 
is aij eivildiug section. Tbo proviso to 
S. 90 rnic's thit 

"no ;uiit chiiuing iiiv of Llii- relief -ji ■.•cifi 'd in 
subjection (I I sh.ill 1.- iiistilnl’’(l in of 

any such trust :is is th-Tein rofornd lo, (xcepr in 
couformity with the provlsiou-; of Inal sub¬ 
section ■' 

From that wo infer (hat only suits for, 
ouo or moro of bhij relief^j in suli S.fl) 
must necessarily be brought unJor S. 92. 
Tbe general power of suit is nob takeni 
away, and, if it does not fall within the 
limitations provided by thatsection there 
is no re'.son why such a suit should not, 
lio. provi'led that it is in olber respectsi 
miintain iblo. It is clear that in this 
C150 the rf-ii“i granted d.ies not fall vvibh-| 
in any one of the sjiecilieJ relic-fs in 8, 92, 
sub 8. (1). We think therefore that the 
suit as framed does iio, and tiiat it was' 
nor lircc-ssary lor the piainiilfs to sue 
under the provisions of 8.92. Tlie second 
point which has been put liolore us is as 
to the adverse posEossion of dolcndant 1 
of the land in suit. Both the Courts 
have found against him in this respect 
that the hud in in suit has always 
boon hold as tem[)le land and that he has 
acfiuire i no title by .adverse [joisession. 
This is a question which is concluded by 
the lindinus of fact of rdio lower appellate 
Court. The appeal is accordingly dis- 
missed vvitli costs. 

V.B./R.K. Appeal diimissed. 

A. i. R. 1918 Calcutta 483 (2) 

Mookehjee andBeachcroft, JJ. 

Iswar Chandra Bera—Plaintiff— Ap¬ 
pellant. 

V. 

Kali Ckaran Santra and others —De. 
fendants—Bespondents. 

.Appeal No. 1995 of 1914, Decided on 
24th July 1917, against ilecree of Sub- 
Judge, Second Court, Midnapore, D/- IGtli 
April 1914. 

Bengal Land Registration Act (1876), S«. 78 
and 81—Traniferee of uiufructuary mort¬ 
gage*, from proprietor who had previously 
granted patni lease to defendant suing for 
arrears of rent—He is not entitled to bene* 
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fit of S. 81—Rent and malikana disling- 
uished. 

Thorlaiwtit!, who was the transferee of a usu- 
Iructiurv mortgage from the proprietor who had 
prcviou'iv grauled a pntni lease to the tenant- 
defendant. surd to recover arrears of rent. The 
tenant objected that under S- »8 the plamtlfi 
could not recover rent in excess of the share for 
which he had registered his name; 


Held-. (1) that 9. 78 applied, for although the 
sum recoverable was described in the lease as 
“malikaua" it was in essence “rent, as by the 
terms of the lease the sum was recoverable by 
the summary procedure P^^scribed in Putni 
Regulation 8 of 1819; [P ^8^ C 2J 


(2) that the plaintiff was a mortgagee within 
the meaning of S. 78, but he was not entitled to 
the benefit of S. 81 as there was no written 
contract between him and the l®tiant. The 
written contract mentioned in S. 81 refers 
to a contract between the person who claims 
rent as proprietor and the person who is bound 

to pay rent to him under S. 78 of ^ 2 ] 

Mohini Nath Bose—iox Appellant. 
Saroda Charan Maity—iov Eeapon- 


dent. 

Judgment.—This is an appeal by the 
plaintiff in a suit for recovery of arrears 
of rent. The trial Court decreed the 
claim in full; the lower appellate Court 
has reduced the amount by one half. The 
plaintiff seeks to recover arrears of rent 
as transferee of a .usufructuary mortgage 
from the proprietor, who had previously 
granted a patni lease to defendant. The 
tenant resists the claim on the ground 
that under S. 78, Land Eegistration Act, 
the plaintiff is not entitled to rent in ex¬ 
cess of the share for which he has regis¬ 
tered his name in the Collectorate. This 
raises three questions :6rst,i9 the amount 
claimed “rent" within the meaning of 
S. 78; secondly, is the plaintiff mort¬ 
gagee" within bhemeaning of that section: 
and thirdly, is the plaintiff entitled to 
the benefit of S. 81? As regards the first 
point, the plaintiff contends that the 
amount he seeks to recover is described 
as “malikaaa" in the putni lease, and 
cannot conseqnently be regarded as rent” 
within the meaning of S.78on the autho¬ 
rity of the decision in Syed Shah Najam- 
uddin Eyder v. Syed Zahid Eussein (1). 
That decision is of no assistance to the 
plaintiff. It was there ruled that S. 78, 
Land Eegistration Act, is no bar to the 
recovery of “malikana," which is not 
‘rent." The malikana claimed in that suit 
fell within the description given by Sir 
Barnes Peacock, C. J , intheoaseof Bhuli 


Singh Nimu Behu (2), namely, the 
amount of profits of an estate payable to 
the proprietor who has been deprived of 
possession by the Government by rsaioo 
of his neglect or failure to come in and 
take settlement. Here the sum recover? 
able by the plaintiff is, no doubt, des¬ 
cribed in the putni lease as “malikana," 
but the lease shows that it was in essenoe 
rent and was made expressly recoverable 
by the summary procedure prescribed in 
the Putni Regulation of 1819. The 
first question must accordingly be an¬ 
swered against the appellant. 

As regards the second point, there is 
no room for controversy that the plain¬ 
tiff is a mortgagee. The proprietor exe¬ 
cuted a usufructuary mortgage in favour 
of the vendor of the plaintiff and the con¬ 
veyance which IB the foundation of his 
title shows that he has purchased the 
interest of the usufructuary mortgagee. 
The second question also must be decided 
against the appellant. Ae regards the 

third point, the plaintiff relies nponS.81, 

Land Registration Act, which is in these 

terras: ^ . 

^‘NothiDg contaioed lo the three lastpreced' 
log sections shall be held to interfere with the 
conditions of any written contract or to preven 
any person deeming himself entitled to any bud 
of money, from recovering such sum by due pro* 
cess of law from any other person who has le* 
ceived the same.” , , 

Now the “written contract” mentioned 

in S. 81 refers obviously to a contract 
between the person who claims rent as 
proprietor and the person who is wan 
to pay the rent to him under S. 78. 
wan Das v. Baghunath Sakai 
the case before us, there is no 
contract of tenancy between 
daot and the plaintiff. There is no douM 

a written contract between the 
dant and the proprietor from whom 
plaintiff claims to have derived ti le » 
usufructuary mortgagee. A case of > 
description does not, in our opinmO' , 
within S. 81, which is consequently oidJ 
avail to the plaintiff. The result , 
the decree made by the Subordinate 
is affirmed and this appeal dismis 

with costs. . j 

v.b./r.k. Appeal distntsse 

2. (1870) 4 B L R A 0 29=12 W R 498.' 

3. (1910) 6 I C 563. 
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Umesh Chandra v. Satis Chandra 


Calcutta 485 


A. 1. R. 1918 Calcutta 485 

Tednon and Shamsdl Huda, JT. 
Umesh Chandra Roy —Complainaot— 
Petitioner. 

V. 

Sail’s Chandra Boy and others —Ac- 
cused—Opposite Parties. 

Criminal Revn. No. 662 of 1917, De¬ 
cided on 29th June 1917, against an order 
of Snb-divl. Magistrate, Dluberia, D/- 16th 
Mav 1917. 

Criminal P. C. (5 of 1898). S. 494-Duty 
of Court—Reasons for withholding or accord¬ 
ing consent must be given in the order. 

In witbboldiog or according ooneent to the 
withdrawal of a prosecution under S. 494, the 
Court acts in a judicial capacity and for its order 
as for every order judicially made, it ought to 
give and record its reasons. [P 485 0 2] 

B. N. Sasmal and Sisir Kumar Gho- 
shal —for Petitioner. 

P. N. Datt and Eit Lai Guha —for 
Opposite Parties. 

Judgment' —This Rule is directed 
against an order made by the Subdivi- 
sional Officer of Dluberia under the pro¬ 
visions of S. 494 (a), Criminal P. C. It 
appears that on the application of the 
Court Sub.Inspector acting as Public Pro¬ 
secutor the Magistrate accorded bisconsent 
to the withdrawal by the Public Prosecu¬ 
tor from the prosecution of three persons, 
who under the provisions of S. 170 of the 
Code had been sect up fro trial on charges 
of rape '®Qd murder. For this order 
according his sanction to the withdrawal 
from the prosecution and to the subsequent 
or consequential order discharging the ac- 
oueed, the Magistrate gave uo reasons. 
As from the petition presented by the 
complainant it appeared that one of the 
persons put on their trial had made a 
confession implicating himself and the 
others, we were of opinion that these 
orders should be examined by this Court. 
The learned counsel who has appeared to 
oppose this Rule on behalf of the accused 
persons has contended that the consent 
given by the Court under the provisions 
of 8. 494, OriminalP. 0 , is to be regarded 
as a mere ministerial or executive act for 
which it is not necessary that the Magis¬ 
trate should set out any reason; and in 
support of this view he refers us to a case 
decided by two learned Judges of the 
Madras High Court and reported as 
Sadayan, In re (l). With all deference 
to the opinion there expressed by these 


learned Judges we are unable to assent to 
the view there taken, or to the view now 
urged upon us by the learned counsel ap¬ 
pearing in the present case. The only 
prosecutor who may under the provisions 
of the Code of Criminal Procedure with- 
draw from a prosecution without obtain¬ 
ing the consent of the Court and without 
giving reasons is the .\dvocate-General. 
No other Public Prosecutor is placed in 
that privileged position; and if the con¬ 
sent of the Court is to be regarded as a 
ministerial act or merely an executive act, 
we do not understand why it should have 
been necessary for the legislature to in¬ 
sert such a provision in the section of the 
Code with which we are now dealing. 

It is clear to our minds that in either 
withholding consent or in according con¬ 
sent the Court is acting in a judicial capa- 
city, and for its orders as for every order 
judicially made it ought to giveand record 
its reasons. We are fortiSed in this view 
by a consideration of the provisions of 
Ss. 435 and 437, Criminal P. C. If the 
consent has been improperly accorded, it 
is clear that the consequential discharge 
must also be looked upon as improper. For 
these reasons we are of opinion that when 
a Court acting under S. 494 of the Code 
gives its consent to a withdrawal from a 
prosecution, it should record its reasons 
in order that this Court may be in a posi¬ 
tion to say whether the discretion vested 
in the Court has been properly exercised. 
In the jiresent case the Magistrate has 
now submitted to this Court in his ex¬ 
planation the reasons which led him to 
make the order under consideration. We 
are not satisfied that the first reason in 
which he refers to the action of the 
Superintendent of Police is a good or 
sufficient reason. We are not certain that 
the discretion vested in the investigating 
officer by the provisions of S. 170, Cri- 
minal P. C., can be controlled in the way 
suggested by the Superintendent of Police; 
or so controlled after the discretion has 
been exercised. But the other reasons 
that have been given by the Magistrate 
appear to us to be of a more substantial 
character. We have examined for our¬ 
selves what was put forward to us as a 
confession implicating the confessing ac¬ 
cused and his co-aocused; and when we 
read it we find that he, the confessing ac¬ 
cused, does not in fact implicate himself. 
In the course of the argument before us, 
reference has been made to a confession 
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-air] to hnvo i'ceo marie by the same ac. 
ijU'er'i iii !iii} villaL]o in the presence of a 
nnr;it>cr of villa.t^ers. But it wouM aj-- 
|iM tliEil, that coefdssion was inaile while 
tlie ii.ccnscrl was in the presence anr] 
pmctiraiUv in the custoily of )>olicc offi- 


cns. so ;liat also i)oc'oinc=. inairr]iss,il)le. 
Havin'; i.’.w eonsirlered fire reasons which 
le'i the Magistrate to consent fcothowith- 
ilrawal from the present prosecution, we 
are of op;n!on that in the present case we 
ought not to interfere. But we riesive to 


I'oint .out that after all the ultimateorder 
is one only of discharge, and that if and 
wiren evidence becomes available it will 
still be open to the Crown or to the Court 
to re-open this prosecution. 
v.b./r.k. Rule discharged. 
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Walmsley and Greaves, JJ. 
Chairman, Bally Municipality —De- 
fendants—Appellants. 

V. 

Pramatha Nath Mol'herjee and others 
Plaintiffs and Defendants — Respon¬ 
dents. 

Appeal No. 8093 of 1913, Decided on 
6th duly 1917, from appellate decree of 
Sub-Judge, Hocghly, D/- Gth June 1913. 

Limitation Act (1908), Art. 144—Defen* 
dant in posseision of land, getting conve* 
yance from Hindu widow on payment of 
Consideration—Widow executrix under will 
of Husband^Probate taken ^ On widow's 
death, daughter suing for possession of 
setting aside conveyance^Limitation does 
to run prior to date of conveyance 
•“Grandsons of widow having notice of sale 
and not objecting are not estopped from 
challenging its legality — Alienation being 
restricted by will S, 90. Probate and Ad¬ 
ministration Act, it bar to alienation—Con¬ 
sideration cannot be refunded to defendant 
in absence of proof that it was spent for 
benefit of estate—Hindu Law^Alienation— 
Widow—Evidence Act, S. 115'-^Probate and 
Administration Act, S. 90. 

The defendants who were in possession of 
certain land got a conveyance executed by a 
Hindu widow in respect of that land which be¬ 
longed to her busband^s estate, cn raying a con¬ 
sideration for it. The widow was an executrix 
under the will of her husband of which she had 
taken probate. On her death her daughter in¬ 
stituted a suit for the recovery of possession of 
the land on setting aside the conveyance and on 
the latter’s death her sons, who were the rever¬ 
sionary heirs, continued the suit: 

Held: (1) that limitation in favour cf the 
defendants did not begin to run prior to tbe date 
of the conveyance as their previous possession 
could not have been adverse, inasmuch as by the 
payment of consideration to the widow for the 
conveyance executed by her, they recognized 
that she bad some title to tbe land; (2) that the 


Pramatha Nate (Walmsley, •].) 1918 

ket tha; the gracdsons of tbe widow were aware 
'. f the SiJe and raided no objection could not 
!r..ru challpnging the legality of the 
sjilfi. t)Pcaii?o at that time the'-had nori^htto 
the iToperty, as tbeir'mother \'a> "olive- 

(3) th:jt a.s the power of alienatu n nf ihe widow 
•-v;=5 roMricted by the will, S. lO. I’rctat. and 
Admini^tr,-air.n Act, was a bar to the alienation 
by th? widow of the property in sui(; ( 4 ) ibai 
In the absence of any proof'that the considera¬ 
tion received for the conveyance was spent for 
the benefit of the estate no 'order could be made 

in favour of the defendants for a refund of the 

same. [P 486 0 2; P 487 G 1] 

Satis Chandra Ghose and LalitMohan 
Banerjee —for Appellants. 

Dwarka Nath Milter and Mannaiha 
Nath Ganguly —for Respondents. 

Walmsley, J. —This appeal is pre¬ 
ferred by the Chairman of the Bally 
Municipality. The subject-matter of the 
suit is one cotta of land. A widow of 
the name of Kamini Debi ezeonted s 
conveyance in respeot of this land on 
27th October 1904. She died on 5th 


August 1909 and her daughter instituted 
tbe present suit for setting aside tbe 
document, and on her death the suit has 
been carried on by her sons. Tbe pro¬ 
perty originally belonged to Rai Bahadur 
Kedar Nath Chatterjee, husband of Kamini 
Debya. He left a will of which probate 
was taken by bis widow on 23rd August 
1901. The suit was brought by the 
daughter of Kamini Debi for setting 
aside the document on tbe ground that 
Kamini Debi had no power to alienate 
tbe property. The main defences were 
that the suit was barred by limitationi 
that the sale benehted the estate and 
that the present plaintiffs, the grandsons 
of Kamini Debi, acquiesoed in the sale. 
The suit was dismissed by tbe first Court 
but decreed by the Court of appeal. The 
defendant has, therefore, preferred this 
second appeal. Three points have been 
urgfd by the learned vakil on behalf of 
the appellant. The first is that tbe su^ 
is barred by limitation. It is suggested 
that the Municipality was in possession 
of the property from some date prior to 
1904 and that limitation began from that 
prior date. It seems to me, however, 
that possession of the Municipality can 
not have been adverse before 1904, when 
by the payment of Rs. 40 to the widow 
the Municipality recognized that she bad 
some title to the land. 

The second point is that the grandsons 
of Kamini Debi were aware of the tran¬ 
saction and raised no opposition. It 
said that on that account they are now 
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estopped from challengini* the lej^ality of 
the sale. But it must he rometnberod 
that at that time they had uo right to 
the property because their motiicr was 
still alive. For that reason I think that 
they are not estopped. Tho third point 
taken is that the learned Subordin.*tn 
Judge is wrong in holding that S. 90, 
Probate and Administiatlon Act, preven¬ 
ted the widow from exorcising the powers 
of alienation. In support of this argu¬ 
ment reference has been made to tliC 
decision 7n tfje goods of Narsing Chun, 
der Bysack (l). The present case appears 
to us to differ from the case cited. In 
that case Sale, J., remarked that all the 
debts and legacies had been paid. In the 
present case we have no information on 
that subject and we do not know whe¬ 
ther the administration is at an end. 

It appears to me therefore, that the sec¬ 
tion. which is very definite in its restric¬ 
tions on the power of an executor, was 
a bar to the alienation by the widow of 
the property in suit, and I think that 
the lower Court was right in the view it 
took as to the applicability of S. 90. 
The last point raised is in respect of the 
sum of Rs. 40 paid by the Municipality. 
It is said that an order should be made 
for a refund of this sum. It lias not boon 
proved, however, that this sum was used 
by Kamini Debi for the benefit of tbe 
estate. That being so an order cannot 
now be made in favour of tho appellant 
for a refund of this sum of Rs. 40. Tho 
appeal should, therefore, be dismissed 
with costs. 

Greaves, J. —I agree. 

V.B./r.k. _ Appeal dismissed. 

1. (1809) 3 C W N 685. 

A. I. R. 1918 Calcutta 487 

Fletcher and Newuodld. JJ. 

Sharuddin Sheikh and another —Plain¬ 
tiffs—Appellants. 

V. 

Jijaraddin Sheikh Ostagar —Defendant 
—Respondent. 

.Appeal No. 1942 of 1916, Decided on 
l^th July 1917, from appellate decree 
of Suh.Judge, Nadia, D/- 24th May 1916. 

Civil P. C. (1908), O. 1, R. 8 and O. 7, R. 4 
—Few (tray peraona coming forward with 
repreaentative auit without proper repreaen- 
tation of community—Court cannot adjudi¬ 
cate upon public right. 

A Ooatt has no jurisdiction to adjudicate upon 
a publi''. right when a few stray plaintifis come 
forward with a representative suit without any 


[Topor reprc>c'iil,ili'.>ii of llu- y \vhi»iii 

tbov pnifi'S'; I.i fl’ i! '1 P 18'^C 1] 

The mod in ;i cip^icity 

as roproscntii'^' Mio M.iliom nt iii inliahilants of 
ii partiiMilur vill.iy, l<>r a drolaraUi'n ili ii a plot 
ollaiul in !li<‘ vill-.,;" tlu' local 

nic-qno w li. < !;■' M .homed "i commniiil'. were 
aiTii'tonird to v.ors'>ij\ and :iltl,on;;li tlii'v ptiid 
to tho Court-the appropriate si;m for rervieo of 
notice under iKl, K. the Mniisif tried tho 
suit before Iho 11 Hico< •.vert .-..ivod -aid decreed 
it. Tlie Court- of fit t .app-.-al di-nii-^sod the 
suit holtlin" that it wa-; imt [I'-i'prtrly h'-foro tho 
Court and that oven if it v^c-e properlv before 
tho Court, tho evidonce did not osiiblish Iho 
rigbtof the Mibomcdaii e.,iiimunily; 

Held- that-a-tl;-'>ui( w.is t a I'nij.-rly re- 
presenlativc suit, the Courtof appeal oiii^bt not 
to have adjudicated upon llie public right 
claimed.'U] behalf of the ^Iabotnodan community. 

tP iSS C 1] 

D. N. Bagchi—(or Appellants. 

Hari Kumar Ganguly—(ov Respond¬ 
ent. 

Fletcher, J.— This is an appeal by the 
plaintiffs against a judgment of the learn¬ 
ed Subordinate Judge of Nadia, dated the 
24th May 1916, reversing tlie decision of 
the Munsif at Krishnagar. The plaintiffs 
sued in a representative capacity as re¬ 
presenting tbe Mabouiedan inhabitants 
of a particular village, (or a declaration 
that a small plot of land in the village 
formed a portion of the property lieloug- 
ing to the local luosijue where tbe Maho- 
medan community v.ere accustomed to 
worship. The Court of first instance 
fleered the suit. The learned Judge of 
tho lower appellate Court hold that the 
suit was not pro|.'erly before the Court, 
on tlio ground that the suit being a repre¬ 
sentative suit and the jilaintitfs having 
claimed no persona! intorost in the sub¬ 
ject-matter of the dispute at all, the notice 
oontemplatod by the law had not been 
issued and therefore the plaintiffs were 
not entitled to sue on behalf of the Maho- 
modan community of the village. The 
learned -ludge having disposed of the case 
in that manner further held that, even if 
it was a proper suit and had been properly 
before the Court, he would, on considera¬ 
tion of the evidence, bold that tho Maho- 
mePan community of the village, who 
were said to be represented by the plain¬ 
tiffs but in the view of the learned Judge 
were not so, were not entitled to tliis 
property. It is clear that the learned 
.lodge, when the Mahomedan community 
were not property represented, had no 
right to adjudicate on the rights of that 
community. It requires a proper repre- 
sestative suit before tbe Court can adjudi- 
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cate on pul'lic rights of this nature. It 
would never do to hold, where some stray 
plaintil'f.s come forward without any pro- 
per representation of the community, but 
profess to represent them, that the Court 
would have jurisdiction at their instance 
to pronounce on a public right. In the 
present instance the case was a hard one 
because the plaintiffs oo their part had 
done all things necessary under the terms 
of the law to have the proper notices 
issued so that the suit might be properly 
constituted. They paid to the Court the 
aj)propriate sum for the service of such 
notices and one does not understand why 
when the appropriate sum was paid, the 
machine of Court operated so slowly that 
the notices were not served as required 
by the law, However, the notices were 
not served and the fault is that cf the 
Court. It is obvious that the case has 
not been properly tried. The learned 
Judge ought to have tried the case 80 as 
to come to a final decision once for all as, 
to whether this land did form a portion 
of the property belonging to the mosque 
m that locality or not. It won’t do to 
say that even if that community had been 
properly represented before him, he would 
have decided the case against them. We 

therefore set aside the decisioo appealed 
from and remit the case to the primary 

Court with directions to the learned 
Judge there to rehear the case de novo 

after proper notices have been duly served 

iJoth parties wll be allowed to adduce 
fresh evidence. Costs will abide the 
result of the re-hearing before the learned 
' udge of the Court of first instance. 
Newbould, J.— I agree. 

v.b./b.k. Appeal allowed. 

R. 1918 Calcutta 488 

Chitty and Smither, JJ. 

Ajitulla Sarkar —Decree-holder—An- 

pellant. ' ' 


• 9 

Nandoor Mahammad and others ■ 
Judgment debtors—Eespondents. 

Appeal No. 537 of 1915, Decided c 
^Oth November 1917, from order of Dis 

cerSr allowed to remo, 

certain crops attached as the property of th 

RivIS^bv express nndertakin 

given bj a duly executed surety bond that if tb 


claim was not allowed the sureties would pay 
the decree-holder a certain sum, the mere fact 
that the execution case -against the judgment- 
debtor was dismissed after the claim was dis¬ 
allowed does not affect the liability of the sure¬ 
ties under the bond; 14 Oal 757, Dist. 

[P 488 C2, P 489'C li 
Jitendra Nath Boy~ior Appellant. 

Atul Chandra Gupta — for Respon. 
dents. 

Chitty, J. This is an appeal arising 
out of certain execution proceedings, and 
the question is between the decree- 
holder on the one side and the sureties- 
Bharat Chandra Datta and Nandoor 
Mahammad, on the other. The judgment- 
debtor has DO further interest in the- 
proceedings. Some standing crops were- 
attached as the property of the judgment- 
debtor. To those crops a claim was put 
in by certain persons and for them the- 
present respondents stood sureties. 
surety bond provided that the present 
respondents would, if the claim to the 
crops were not allowed, pay a sum of 
Rs. 50 to the decree.holder and that, if 
they did not pay amicably, the decree- 
holder was to be entitled to realize the- 
amount by attachment and sale of their 
moveable and immovable properties. Oo 
this bond being passed the claimants- 
were allowed to cut the crops. When 
the claimant’s case came on, the claim 
was dismissed and the execution case^ 
against the judgment-debtor was also - 
struck out. In execution against the pre¬ 
sent respondents the Munsif allowed the 
deoree-holder's application, but on appeal 
the learned District Judge reversed that 
decision. He relied on two cases, Lolj* 
Sahoy v. Odoya Sunde7'i Mitra (l) auJ 
Nirus Narayan v. Peart Dai Debi (2). 
The bonds in tbose oases however were 
different from the bond before us. Tbose 
were cases of an undertaking by the sure¬ 
ties to produce the judgment-debtor in 
the course of certain execution proceed* 
iugs. It was held that when tbose exe¬ 
cution proceedings came to an end there 
was no further obligation under the bond 
to produce the judgment-debtor, there 
being no proceeding in which he could be 
brought before the Court. That is not 
the case here. 

The claimants were allowed to remove 
the crops on the express undertaking 
that in case their claim was found to be 
basele ss the sureties would nav the decree- 
1. (1887) 14 Cal 757. 

2(1913) 211C 612. 


1918 Midnapoee Zahindaei Co. V. Jooendba (Fletcher, J.) Calcutta 489 


iholder Re. 50. The mere fact that the 
execution case again?»t the judgment- 
debtor was dismissed after the claim was 
dismissed does not, in ray opinion, afl’ocb 
the question of the liability under the 
bond. Had there been a suit under the 
bond there is no doubt that the sureties 
oould'have been made liable. The pre¬ 
sent Code however provides for realiza. 
tion of the amount due under the hood 
by execution. I would therefore decree 
the appeal, reverse the order of the 
learned District Judge and restore that 
of the Munsif with costs in this Court 
and in the lower appellate Court. I 
assess the hearing fee at one gold mohur. 

Smither, J. —I agree. 

V B./R.K. Appeal allowed. 

A. I. R. 1918 Calcutta 489 (1) 
BeaChcropt and Walmsley, JJ. 

Kanai Lai MufficA—Decrefi-holder— 
Petitioner. 

V. 

Ahed Bux Mondul and awot/igr—Judg¬ 
ment-debtors—Opposite Parties. 

Rule Nisi No. 905 of 1916, Decided on 
i9th February 1917, against order of 

Munsif, Boraset, in Case No. 31 of *1916. 

Civil P. C. (1908), O. 21, R. 54-A««ch- 
merit i* not complete until procedure in 
R- 54 ie followed. 

Aq atlacbmi^ot does not date from tbe date on 
which the order is passed for tbe issue of attach¬ 
ment and it is not complete until the procedure 
provided by 0. 21, B. 54, has been followed, 

[P489 C2] 

Prohodh Kumar Das—lot Petitioner. 

Saradhone Chatterjee —for Opposite 
Party. 

Beachcroft, J.—The petitioner in 
this Rule is the decree holder. He had 
certain property of the judgment debtor 
attached. A claim was put in by the 
present opposite party on the ground that 
he had purohased from the judgment, 
debtor at a private sale. The Munsif 
upheld tbe claim hading that the claim¬ 
ant had proved his purchase, bis khas 
possession, and possession through tenant 
before the attachment. It is now urged 
on behalf of tbe petitioner that the 
Munsif was wrong in stating that the 
purchase by the opposite party was be¬ 
fore the attachment. That purchase was 
on 27th March 1916. It is urged that 
the attachment took place on 22Dd 
March 1916. What happened on 22Dd 
March was that tbe Court passed an order 
for attachment. It appears in faot that 


processes were not issued till 4bh April, 
lb is further argued on behalf of tlie de¬ 
cree-holder that the attachment dates 
from the date that the order is passed 
by the Court for the issue of attachment. 
I cannot accede to that proposition. 

Order 21, R 54 of the Code, provides 
the mode of attachment of immovable 
property. In my opinion, until the pro¬ 
cedure provided by that order lias lieen 
followed, the attacliment is not com- 
plete; in other words, the attachment 
bad not been made at the date of tbe 
purchase by the opposite party. In this' 
view, I consider that the Rule ought to 
be discharged with costs, two gold 
mohurs. 

Walmsley, J. —I agree. 

v.b./r K. Rule discharged. 

A. I. R. 1918 Calcutta 489(2) 
Fletcher and Newbould, JJ. 

Midnapore Zamindari Co. Ltd. —De¬ 
fendants—Appellants. 

\ . 

Jogendra Kumar Bhaumick and others 
—Plaintiffs—Respondents. 

Appeal No. 2880 of 1915, Decided on 
15th June 1917, from appellate decree of 

Sub Judge, Nadia, D/- 7th June 1915. 

Civil P. C (1908), S. 11—Rent »uit —Decl- 
■ion at to jama payable operate* as ret judi¬ 
cata. 

Tbe case of les judicata may arise in a rent suit 
just as much as in any other suit. (P 489 C 2) 

Where in a lont suit the question as to what is 
the jama payable is raised and adjudicated upon, 
the decision operates as res judicata on that ques* 
tioD in a subsequent suit for rent. [P 490 C 1) 

U. N. Sen Gupta and Prohodh Coomar 
Das —for Appellant. 

Ram Chandra Moziimdar anii Phanin- 
dra Kumar Guha —for Respondents. 

Fletcher, J.—This apppeal must be 
dismissed. Tbe very satisfactory judg¬ 
ment given by the learned Judge of the 
lower appellate Court is quite clear and 
I think the reasons are unanswerable. 
For the idea that is said to have been got 
from the books that no case of res judicata 
arises in a rent suit, there is no authority 
at all. The case of res judicata may 
arise in a rent suit just as much as in 
any other suit. The case need not rest 
only on tbe questions of constructive res 
judicata as found by the learned Judge of 
the lower appellate Court, bub also on ac¬ 
tual case of res judicata. There was an 
issue as to what was tbe jama payable, 
and tbe answer which tbe learned Judge 
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gave > 'h;i* rent, must be assesisecl 
’iie -.t In’; atjtiis [ler l^ipha ac. 

cordiaL'. !•. ('le ooinj’roaiisG JBcree. Tiiere 
w.is ui o'fiiress .a ijuclicationon that point 
tliat the 'V'.i ;av:cI)Iq at tiie rate o( 
1-Vl; innaT per Inuba and, therefore, the 
case IS .-Baliv a much stronger one t’nan 
5CC O'lt in D'le judg nent of the learned 
>ul)orMinate -Iiulge. At tiie same time, I 
think that the judgment pronounced by 
the learned .Tiidgo of the lower appellate 
Court is quite suftioiout to dispose of the 
appeal i)r 0 ferreri by the defendant. The 
present ap|) 0 al. therefore, fails and must 
be dismissed with costs. 

Newbould, J.—I agree. 

v.B./r.k. Appeal dismissed. 
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FLKTCMKR and NE\Vf50ULD, TJ. 

Jinrendrn Nath Banerjee — Decree- 
holder—Petitioner. 

V. 

llari Charan Dutt —.Tudgment-debtor 
—Opposite Party. 

Kule Nisi No. 256 of 1917, Decided on 
4th July 1917, against order of Munsif, 
First Court, Sealdah, inExcn. Case No. 
807 of 1916. 

Civil P. C.{1908). O. 21, R. 66—Court can 
issue sale proclamation before objections are 
judicially disposed of. 

There ar^- no words in R. Co, 0. 21, limiting 
the pnvor of the so as to preclude it from 
issuing a proclani'.tiou before objections filed 
by the jiult:inaut-debtor have been judicially dis¬ 
posed of, though it may be that the property can¬ 
not be solduutil the objections put forth are dis¬ 
posed of, rp p j 

Satcoivripatu i^oy—for Petitioner. 

Pramathauath Baverjee and Phanin- 
dralal Maitra —for Opposite Party. 

Judgment. —This is a Rule calling on 
the opposite party to show cause why the 
execution proceedings mentioned in the 
petition should not be stayed until the 
security bond is inquired into and final 
order is passed thereon and secondly, why 
the sale proclamation should not be can¬ 
celled and a fresh proclamation issued 
after the matters to he proclaimed are 
settled by the Court. The first portion of 
the Rule was obtained on a misstatement 
of facts. The record clearly shows that 
the Nazir reported that the security bond 
should be rejected on the ground that the 
pleader who had identified the surety said 
that the security bond need not be fur¬ 
nished as it was not required, and having 
taken that statement the learned Munsif 
rightly rejected the security bond on the 


ground that the pleader who identified the 

surebv said that it need not be taken as 
it was not required. There is nothing in 
that point. The second point is a point 
that has been urged with some force and 
that is this, that the Court has no juris¬ 
diction to issuea sale proclamation under 
the terms of 0. 21, R. 66, Civil P. C., 
whenever any objection,however frivolous 
and however inaccurate, has been filed 
before the Judge and the Judge has not 
judici-'lly disposed of that objection. I 
can see nothing in the words of the sec- 
tion to limit the power of the Judge. It 
may be that a property cannot be sold 
until the objections put forth are dispos¬ 
ed of. 1 do not know whether it can or 
cannot be. 

But what we are asked to do in this 
case is to cancel the sale proclamation— 
whether we have the power to do that or 
not, I do not know—on the ground that 
there were certain objections which the 
learned Judge has fixed the time for hear- 
ing and the time had not arrived before 
the applicant moved this Court and owing 
to the action of the applicant had not 
beeu disposed of. I do not know any 
reason why the learned Judge being eakia* 
fied about this sale proclamation should 
not issue it because he has got an objec¬ 
tion of some sort before him filed by tbs 
judgment-debtor. It may he that he la 
bound to dispose of that before the pro¬ 
perty is sold within thirty days, which 
is not an insufficient time to dispose of 
the objection. No authority has been shown 
to us saying that the Court cannot issue 
the sale proclamation in such a case. 
The case of Laohman Pershad Singh 
Ganga Pershad Singh (l). although the 
observations of the learned Judges in tba 
case, having regard to the fact that they 
said that the appeal was infruetuous, 
must be taken'as obiter, certainly does 
not establish the view set up that^ t 0 
Court is precluded in all oases form issu¬ 
ing the sale proclamation whenever 
judgment-debtor files an objection, how¬ 
ever, frivolous and however unfouo e 
the same may he. ^ybethe^ the 
can sell or not without disposing of thes 
objections is another matter. But as 
the issue of the sale proclamation the 
seems to be no ground why it cannot 
issued. The length of time that is take 
by execution cases in this country is ' 
ready very great and to the joj. 

1. (1910) 6 10 180. 
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meot-debtor under the terms of 0. 21, 
R. 66, a new right and privilege to fur¬ 
ther delay the execution of the decree hy 
providing that any objection which ho 
niay like to take as to the form of the 
sale proclaination must be adjudicated he- 
fore the proohiniation is issued is one 
which we ought not to encourage. There 
are no words in the rule suggesting that 
the proclamation cannot ho issued until 
after the objections have been disposed 
of. I think that is the correct view of 
the Rule. The present Rule must, there- 
fore, be discharged with costs, one gold 
mohur. 

Newbould J.—I agree. 
v.b./r.k. Rule discharged. 

A.'I. R. 1918 Calcutta 491 

Fletcher and Newbould, JJ. 

Bhupendra Narain Dutt and others — 
Defendants—Appellants. 

V. 

Maiimotha Nath Mitter and others — 
Plaintiffs—Respondents. 

Appeal No. 1454 of 1915, Decided on 
5th July 1917, from appellate decree of 
Addl. Disb. Judge, 24-PerganDahs, D/- 8th 
March 1915. 

Bengal Tenancy Acl (1885), S. 60—Rent— 
Suit for—Cosharer landlord duly registered 
under Land Registration Act can maintain 
separate suit for his share of rent—Bengal 
Land Registration Act (6 of 1876). 

A cosbaror landlord wbo has been dulv rcgi>-* 
tered under the provisions ot tbc Liad Registra¬ 
tion Act, is entitled to maintain a separate suit 
for bis share of the rent, as under the provi.sions 
of S. 60, Bon. Ten. Act, the tenant is prohibited 
from setting up the title of a third party tore* 
ceive the rent sued for. [P 493 C 2) 

Dwarkanath Mitter aod Bijoy Coomar 
Chatterjee~iot Appellants. 

Mohendra Nath Roy —for Respon¬ 
dents. 

Fletcher, J, —This is an appeal by de¬ 
fendants 1 and 3 against a judgment of 
the learned District Judge of the 24-Per- 
gannahs reversing the decision of the 
learned Additional Subordinate Judge of 
the same place. The suit was a suit for 
the recovery of certain rent in arrears 
and it was brought by the plaintiff as a 
cosharer- of a tenure of 900 bighas of 
land held out of lot No. 41 in Touzi 
No. 1466 in the Sunderbonds. Two points 
have been raised in this appeal. The first 
point is that there was no evidence on 
which the learned District Judge could 
find that it was a separate tenure of 900 
bighas held out of lot No. 41 at an annual 


rent of Ks. 420. Wo havu boon taken 

through a considorahlo aniuiiufc of docu- 

menbary ovidonco which iiad leen lead 

before us. The (juestion in a ca-e like 

this is not whether wa should arrive at 

the same conclusion as i he Isir.no i Judge 

hut tlio (|uestion is 'Ahetherthe learned 

.Judge had hofore him evidence which 

entitled him to airivo at the conclusion 

that there was a separate tenure of 900 

bighas held out of lob No. 41 ac a rent of 

Rs. 420 per auuum. It is ipiite clear that 

there was a considor:il)lo body of evidence 

before the learned Judge and amongst that 

evidence there wereadmissions in writing 

made by the appellants before us. The 

learned Judge acting on that evidence made 

aclear finding that there was the separate 

tenure of 900 bighas held out of lot No. 

41 at a rent of Rs. 420. There is nothing 

to say on that. I cannot see any reason 

on which the finding of the learned Judge 

can be disturbed. Dr. Mitter says that 

there are some reasons whv this should 

% 

not be treated as a separate holding but 
ought to be treated as one holding with 
the original holding of 1,302 bighas. 
Those considerations cannot weigh with 
us. 

The other point that has been raised is 
on the finding of the learned District 
Judge that the plaintiffs as a cosharer is 
entitled to maintain a separate suit for 
his share of the rent on the ground that 
he having been registered under the pro¬ 
visions of the Land Registration Act, the 
{)rovi8ior‘s of S. GO, Ben. Ten. .Xet do not 
permit, in a suit by a landlord to recover 
rent, the entry in the register to he chal- 
lenged by the tenant. Dr. Mitter has pub 
forward the case that his clients the ten- 
ants are also cosharer landlords and the 
case may involve a considerable hardship 
on the ground that the decisions in this 
case may amount to res judicata. Clearly 
it will not amount to res judicata. If the 
statute prohibits this matter to be en¬ 
quired into in a rent suit, is cannot be 
judicially determined as between the 
plaintiffs and Dr. Mitter's clients, and 
cannot be determined except in a 
proper suit. It seems to me that the 
view that the learned District Judge has 
taken is clearly right. Under the sections 
of the Band Registration .Act, apparently 
registration is not conclusive so as to 
prohibit the tenant from settingup the 
right of a third party in a rent suit and 
the reports of the cases in this Court 
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shew that the teuaots have restored to 
tliat right. But it was intended by the 
legislature in the Bengal Tenancy Act, 
that in a rent suit where the only point 
can 1)6 as to the tenant’s acquittance for 
the rent, registration should be taken as 
conclusive and that the tenant should not 
in a rent suit be entitled to set up that 
the rent is due to a third party. S. 60, 
Ben. Ten. Act sa^s that in clear and un- 
mi&takable terms. If the statute says this 
we ought to give full effect to the words 
of the statute. It is said that the deci¬ 
sion of this Court in the case of Durga 
Dan Hazra v. Samash Akon (l) is the 
other way. That wa? a decision of Mor¬ 
ris, J,, and Gordon, J., and what they 
decided in that case was that the facts 
found by the learned Judges took the case 
out of S. 60, Ben. Ten. rict. It is quite 
clear :,hat that case is not an authority 
for stating that, in a suit for rent, the 
tenant can challenge the title of the land¬ 
lord duly registered under the provisions 
of the Band Registration Act. In this 
.case, any rights that the appellants have 
as cosharers as against the plaintiff of 
course they will be able to enforce such 
rights in a properly constituted suit; but 
in a suit for rent, it seems to me quite 
clear under the provisions of S. 60, Ben. 
Ten. Act that the tenant is prohibited 
from setting up the title of a third party 
to receive the rent sued for. I agree in 
the conclusion arrived at by the learned 
District Judge. The present appeal there¬ 
fore fails and must be dismissed with 
costs. 

Newbould, J.—I agree. 

v.B. /r.k. _ Appeal dismissed, 

1.’ (lUOO) 4 C W N 606. 
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Walmsley and Greaves, JJ. 

Ishan Chandra Banerjee —Plaintiff— 
Appellant. 

V. 

Erishikesh Biswas and others —Defen¬ 
dants—Respondents. 

Appeal No. 2051 of 1913, Decided on 
12th July 1917, from appellate decree of 
Dist..Judge, Bankura, D/.9th September 
1912,. 

Civil P. C. (5 of 1908). O 41. R. 23-Smt 
for posietiion by purchaser in mortgage 
decree—Rights of defendants claiming as 
lessees ought to be decided—Practice, pro- 
cedure. 

A purchaser in execution of a mortgage decree 
sued for khas possession of the property puichas* 


Mustafizar Rahaman 191 ft 

ed by him. The suit was decreed but the Court 
declined to give a decision as to the tenanoy 
rights set up by some of the defendants as a bar 
to the plaintiff's claim to obtain khas possession: 

Held-, that the Court was wrong in declining 
to decide the question of tenancy rights set up by 
the defendants. [P 492 0 2] 

Karunamoney Bose —for Appellant. 

Greaves, J.—The only question that 
really arises in this appeal is whether 
the lower appellate Court was wrong in 
declining to come to a decision as to whe¬ 
ther defendants 10 and 15 to 17 ac¬ 
quired any rights in the land in suit 
disentitling the plaintiff to khas posses* 
sioD of the land as against them. The 
lower appellate Court has referred the 
plaintiff to fresh suits against these per¬ 
sons so that the rights should be decided 
in those suits and be has declined to de¬ 
cide that matter in the present salt. Wei 
think that the learned Judge was wrong 
in his view and he ought to have decided 
this question in the present suit. The 
decree of the Court below should, there¬ 
fore, be set aside and the case sent back 
to decide this issue, namely, whether de¬ 
fendants 10 and 15 to 17 have acquired 
any rights in the land in suit disentitling 
the plaintiff to obtain khas possession of 
the laod in suit. Uuder the provisions- 
of 0. 41, R. 23, W 0 accordingly send this 
case back to the lower appellate Court 
with a direction to re admit the suit in 
its original number in the register of civil 
suits and proceed to determine the issue 
above stated. The plaintiff will be al¬ 
lowed mesne proffts to be assessed by 
the Court who tries the issue after the 
decision of the issue mentioned above. 

Walmsley, J. —I agree 

v.B./b.k. Appeal allowed. 

A. I. R. 1918 Calcutta 492 (2) 

Chatterjea and Richardson. JJ; 

Shyam Ckaran Bhattackarjre Plal°' 
tiff—Appellant. 

V. ^ 

Mustafizar Rahaman and others 
Defendants—Respondents. 

Appeal No. 2586 of 1914, Decided on 
12bh July 1917, from appellate decree o 

Sub-Judge, Chittagong, D/- 15th May 

1914 . ' „ , 

Bengal Tenancy Act fl885), S. 60 
suit—Landlord registered as 16 ’annas pj 
prietor—Tenant cannot plead that *** *. 
rent is not payable to him but part is 
to third person as cosharer—Land Regw 
tion Act (1876), 

Under the provisions of S- 60, Ben. Ten. * 
it is not open to a tenant to plead in dw ce 
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to a suit for rent by a landlord, wbo has been 
registered, under tbe Land Registration Act, as 
the 16-annas proprietor of the land, that the 
entire rent claimed is not payable to plaintiff, but 
part of it is due to a third person as a co*sharer 
of the plaintiff. [P 493 0 1] 

Khitish GhandraSen —for Appollant. 
Judgment. —Thia appeal arises oub of 
a suit for rent. The plaintiff claims the 
entire rent of the tanure from the 
defendant on tbe ground that he is 
the person registered under the Land 
Begistration Act as proprietor of 
the entire 16 annas of the superior in¬ 
terest. The Court of Brat instance gave 
him a decree for the entire rent, but the 
learned Subordinate Judge, on appeal, has 
reversed that decree and dismissed the 
suit. It appears that the proprietary in¬ 
terest belonged to two persons Ram Kant 
and Fran Krishna in equal shares. Ram 
Kant’s interest devolved on bis three sons, 
two of whom executed a conveyance in 
respect of S-annas share to the plaintiff. 
The two sons of Ram Kant have been 
made parties to the suit as proforma de¬ 
fendants. The third son is alleged to be 
insane. However that may be, the 
plaintiff got bis name registered with res¬ 
pect bo the S-annas share of Ram Kant. 
The 8-annas which belonged to Fran 
Krishna, was purchased in the name of 
the plaintiff’s son Naba Chandra. The 
latter died leavingason; but tbe plaintiff 
got his name registered as the heir of 
Nab^Chandra. In fact the plaintiff has 
got his name registered as the proprietor 
of IG-annas under the Land Registration 
Act and this is found by both the Courts 
below. The learned Subordinate Judge 
however has dismissed the suit on the 
ground that the plaintiff was not enti¬ 
tled to get his name registered as heir of 
Naba Chandra, nor in respect of the 
share of the third son of Ram Kant. 
8. 60, Ben Ten. Act, lays down that: 

“Where rent is due to the proprietor, manager 
OE mortgagee of an estate, the receipt of tbe per¬ 
son registered under the Land Registration Act, 
1676, as proprietor, manager or mortgagee of 
that estate, or of bisiagent authorised in that be* 
half, shall be a sufficient disebatee for tbe rent; 
and tbe person liable for tbe rent shall not be 
entitled to plead in defence to a claim by the 
person so registered that the rent is due to any 
third person." 

Under the express words of the section 
therefore it was not open to the defen¬ 
dant to plead in defence that any portion 
of tbe rent was due to any third person. 
The rights of such third person are pro¬ 
vided for in the section itself. It says: 
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“But nothing in this section shall affect any 
remedy which any such third person may h ive 
against the registered proprietor, mauager or 
mortgagee." 

Wc are accordingly of opinion that the, 
Court below is wrong in holding that the 
plaintiff is not entitled to the rent claim¬ 
ed. Tbe decree of the lower appellate 
Court is therefore set aside and that of 
the Court of first instance restored witli 
costs of this Court and the lower appel¬ 
late Court. 

v.b./r.k. Decree set asfde. 
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Teunon and Newbould, JJ . 

Bepin Behary ChakrabuUy and others 
—Defendants—Appellants. 

V. 

Sib Gharan C/la^:7■a6ar^^/—Plaintiff- 
Respondent. 

Appeal No. 52 of 1915, Decided on 
30th November 1917, against the decree 
of Sub-Judge, Jessore, D/. 11th January 
1915. 

Bengal Tenancy Acl (1885), S. 155—Suffi¬ 
ciency of notice—Misuse incapable of remedy 
—Notice though not requiring tenant to 
remedy misuse is sufficient. 

If tbe misuse complained of in a notice under 
S. 155, is in fact incapable of remedy, the notice 
is sufficient although it does not require the 
tenant to remedy the misuse, and a suit based 
on such a notice will not fail for want of a pro¬ 
per notice. [P 493 C 2; P 494 0 21 

Brojo Lai Chakrabarty, for Mohini 
Mohan Ckakrabraty —for Appellants. 

Sarat Ghandra Khan for Eirendra 
Nath Gunguly —for Respondent. 

Judgment. —This is an appeal against 
an order of remand made by tbe Subordi¬ 
nate Judge of Jessore. The suit, it ap¬ 
pears, was one brought under the provi¬ 
sion of S. 155, Ben. Ten. Act. It 
was dismissed by the trial Court on the 
ground that tbe notice served under that 
section was defective. Tbe defect al¬ 
leged was that the notice did not require 
the tenant to remedy the misuse com¬ 
plained of. The decision of the Munsift' 
proceeded on tbe ground that in the 
notice itself there was an admission that 
the misuse was in fact capable of remedy. 
On appeal the learned Subordinate Judge 
took the view that in fact in tbe notice 
there was no such admission and that 
tbe plaintiff in giving his notice proceed¬ 
ed on the view that tbe misuse was in 
fact incapable of remedy. We agree with 
the learned Subordinate Judge in the 
view he has taken of the notice, and that 
being so, it is oleir that the notice was 
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A. I. R. iO!S Calcu5.:a 494 (1) 
T£l':;’)N AND CllAUDIIUl,!. J.T. 
Eamr.n 'i‘: '^yukul- Petitioner. 


V. 

Em pc- roi — 0 11 DDsi te Party. 

Crirnin.il ItevD. No. 155 of 1917, De¬ 
cider! on February 1917, against 

order of Sess Judge, Chittagong, D' loth 
January 1917. 

Crimir.al P. C. (1898), S. 239 — Person 
charged underS. 4J1. Penal Code, for recei¬ 
ving stcisn property from another who was 
either thief or first receivercannol be jointly 
tried with latter—Penal Code tl860). S. 411. 

A i.bari;ed with an offence under S. 411, 

I. 1’. C.. for luivib" received a portion of stolen 
propt'rty .'roui another, ’.vho whs eitiicr the thief 
or the first rec-i^fcr of the stolen property, can¬ 
not he joiot'y tried witii the Jaircr, as the first 
reccifir. or retention of the property by the Utter 
ami tlio .ac' h.- wliicii lie handed over :v portion 
cf the stol-.u to the tortnercau in no seaso 

be loolicd upon as (orininR part of the -amo 
traiisactiou. [P 491 C 2] 

Monam<ii''!-i X>i(h ?diderjec PA-idChan- 
dra Shekhar Sen —for Petitioner. 

Judgment.—til this caso the pati- 
tionev K^uiraban Sukul ha? been convicted 
under S. -lii, 1. P. C.. and sentenced to 
rigorc.us imprisonnienb for the period of 
two yeaif. it appfi^^vs that on the night 
of 1-lth October there occurred a theft in 
the house of a Marwari banking 6rrj in 
Chittagong, r-nd that in the course of this 
theft uot is, cash and ornaments to the 
value of some Rs. 30,000 were stolon. On 
15th October two currency notes, each of 
the value of Rs. 100, was found with 
Raiuratau, the petitioner. He was placed 
on hia trial jointly with one Loke Nath 
Singh. Loke Nath like Ramratan, has 
also been convicted under S. 411, I. 
P. G. The learned Sessions Judge 
saj.s that this joint trial was not 
improper, because there was but one 
transaction in which the two appellants 
were jointly concerned. But on the facts, 
so far as we have been able to ascertain 
tbem from the judgment, this cannot be. 
The case for the prosecution apparently 
was that Loke Nath was himself the thief 
and he handed over Rs. 200 as part of his 
booty to Ramratan, But as a matter of 
fact the Deputy Magistrate has convicted 


Loke Nath also under S. 411 and not 
under S. 379, I. P. C. It would seem, 
therefore, that be looked upon Loke Nath 
as the first receiver and that he, having 
secured a coitain amount of booty, suhse. 
quently banded over a portiou of bis ill. 
gotten gains to the present petitioner 
Ramratan. The first receipt or retention 
by Loke Nath and the act by which Loke 
Nath handea over a portion of the stolenj 
goods, which he had himself received, to 
Ramratan can in no sense be looked uponas 
forming part of one transaction. It is also 
not clear to us that the petitioner was 
not prejudiced by the acceptance in evi¬ 
dence of the statements said to have been 
made hv Loke Nath. 

Under these circumstances we set aside 
the conviction and the sentence imposed 
on the petitioner and direct that be be 
retried. At the retrial it will be open 
to either party to examine Loke Natb as 
a witness. We further direct that the re¬ 
trial be held by some Magistrate ot com¬ 
petent jurisdiction other than the Magis¬ 
trate before whom the conviction was 
had, such Magistrate to be appointed by 
the District Magistrate. In these terms 
the Rule is made absolute. 

v.D./u.K. Rule made absolute. 

A. I. R 1918 Calcutta 4S4 (2) 
Teunon and Newbould, JJ. 

Byamkesh Chuckerbutty —Decree-hold¬ 
er—Appellant. . 

V. 

Oday Chand Pauri and another^ 
Judgment—debtors—Respondents. 

Appeal No. 337 of 1914 , Decided on 
10th December 1917, from appellaw 

order of Sub-Judge, Jessore, dated ‘t 

April 1914. , j 

Bengal Tenancy Act (1885), a* 
by Act 1 of 1907, Sch. 3, Part 3. Arl^r 
Applicability. ^ . i. 

Tlie three voars* rule of limitation set ou 
Sch. 3. Part 3. Art. 6, ia applicable to tw 
execution of a decree obtained by a 

landlord for a sum not exceeding Ks. 500. . 

{ P 490 n 

Amarendranath Bose and Surendr^ 
Madhub Mullick—(or Appellant. 

Judgment. —This appeal is against 
order made by the Subordinate JudS® ? 
Jessore by which he held that a certam 
decree was barred by the three yw^ 
rule of limitation to be found ic ® * 
3, Part 3, Art. 6 , Ben. Ten Act- 

The decree waa one for a ® 
exceeding Rs, 500 and waa obtained by 
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coaharer-landlord against a tenant in 
1907 after the passing of Bengal Act 1 of 
that year. The question for our determi¬ 
nation is whether the 3 years’ rule 
set out in the Article to which we ha\e 
referred, or the 12 years’ rule of 
limitation, that is, the general rule, is 
applicable. In 3 cases it has been 
held that the 3 years’ rule applies, 
those 3 cases being Thakomoni Dasi 
|v. Mohendra Nath Dey Sarkar (1), 
Mriluynjoy Bhola Nath Datta (2) and 
an unreported case, Misc. Appeal 
No. 562 of 1912. We agree in the view 
taken in those cases and that being so, 
we dismiss this appeal. No one appear¬ 
ing for the respondents we make noorder 
as to costs. 

_v.b./r.k. Appeal dismissed. 

1. (1909) 8 I C 389. 

2. (1913) 20 I C 833, 


A. 1. R. 1918 Calcutta 495 (1) 

WOODEOFFE AND SHAMSUL HUDA, JJ. 

Gunabala Cfeowdfmrauf—Defendant— 
Appellant. 

V. 

Hem Nalini Chowdhurani — Plaintiff 
—Respondent. 

Appeal No. 63 of 1917, Decided on 
20th August 1917, fiom order of Suh. 
Judge, 1st Court, Tipperah, D/- 9t.h 
December 19i6. 

Civil P. C. (1908), O, 39, R. 1—Temporary 
injunction should not be refuted if object 
of suit be defeated. 

1 q a suit for a permaneot injunction a tem* 
porary injunction ought not to be refused where 
tbe refusal would defeat the object of the ).uit 
and amount to a denial of justice. [P 495 C 1] 

Jogesh Chandra Boy and Sasadhar 
Roy—ioT .appellant. 

Sarat Chandra JlasakAndi BipinChan- 
dra Bose —for Respondent. 

4 

Judgment. —This suit was one for de¬ 
claring a compromise decree void on tbe 
ground of fraud and for a permanent in- 
juDotioQ to restrain tbe defendant from 
executing the same and also for other re¬ 
liefs. 

The plaintiff is a pardanasbin Hindu 
widow and she sues on tbe ground that 
tbe decree is void on account of fraud 
and claims a permanent iDjunotion. Two 
Subordinate Judges have held that a tem¬ 
porary injunction should be issued. It 
was pointed out that having regard to 
the fact that the suit was for a permanent 
injunotioa the denial of a temporary in- 
junotioD would be to defeat the object of 
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this suit. It has been said that the learned 
Judge has not considered the nopstion as 
to whether or m.c the plainliH had any 
chance of success and It has l.eui con- 
(onded heforo us tliat on the hrsi.-oi die 
procee'lings there are no mciKs at all, 
On tlie contrary tlio Iran-.id Jiriyc has 
found that if a leni|iorar\ injunction he 
refused, then “it will liave.’’ fo use hi? 
own words, “the unfoi'(una?o eliecl of a 
denial of justice to a helpless widow." 
Tbe appeal therefore must he dismissed 
with costs, hearing lee being ast^osj-ed at 
two gold moliurs. Let the recoul he sent 
down to tlio Court below w ithour, dcl tv, 
V.B.'R.K. Appeal dismused. 

A. I. R. 1918 Calcutta 495 12) 

Teunon and Chaudhuri, JJ. 

Rajesioar Bagchi — Accused — Peti¬ 
tioner. 

v. 

Eviperoi —Opposite Party. 

Criminal Rovns. No?. 1105 and 1107 
of 1916, Decided on lOtb .lanuary 1917, 
against the order nl Dy. M.igistrate 
Rangpur. D/- 24th Jiilv 
(ft)Stamp Act 11399,. S'. 62 fb)-Appl icrtion 
in prricribed form for loan rtccnirtrnd^d by 
bank it not agret-m^nt requiring stamp. 

Ad ai plicatioD ub' macc loa (c.r.j luin 

on a |]r#*. 5 cribcd krm. which ccblfiii.Ld colunjis 
intended to show the f-igraturo of the [er^ou 
recommending the lean or iindcrlaking auv 
ponsibility on Whalf cf the applic? 5 ijb. A per¬ 
son rcCOD!mended the loan by i^aying*'! puarau- 
tee tbe pajment.** The accused, ttbo wa? tbe 
Mauaccr of the Dank, approved the pfOposa) by 
saying in tie last column of tbo form that the 
ap]dicatioD for ibe lean should be granted. No 
stamp v.a> afjiNul lo the fcim; 
neld: (l) UiaL ibc words ‘*I guarantee tbe 
signed by llie forson wbo rcccni- 
mended tbe loan did not reprci tut a ccmpletoly 
executed security bund, to that the inauagcr 
by bi> signature in tbo )a«t column of tbe form 
could not be held to have appended bis signature 
to that security bond by way of acceptance 
thereof. Therefore tbe 'conviction of tbo ^faDa’ 
ger under S 62 (b), Stamp Act, could not be eup« 
ported^ (P 4%C 2) 

(2) tbat the Stcretary of tbe Bank, wbo ad¬ 
vanced tbe loan to the applicant on bis exe¬ 
cuting tbat bend, could not be convicted under 
8 . 68 (c/, Stamp Act, ae bia duties in connexion 
with tbe transactloQ were purely ministerial 
and be did not, in fact, accept tbe proposal for 
the loan. [P 497 C 1] 

(b) Stamp Act (1899). S, 68 (c}^lngre- 
dsenti necestary for offence under S. 68 
(c)staled. 

Tbe essential quesiioo in a case under S 68 
(c) is whether tbe act complained of is a device 
intended to defraud the Government cf dutv 
payable in respect of a document. [p 497 c 1 *] 
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DaMrathi Sanyala.Di\ U ritun joy Chat- 
PetitioDer. 

Camel—hr the Crown. 

Criminal Revibioii No 1105 o/1916. 

Judgment.—This Rule is directed 
against the order of the Deputy Magis¬ 
trate of Rangpur convicting the peti¬ 
tioner of an offence under S. 62 (b), 
Stamp Act 2 of 1899, and sentencing him 
to pay a fine of Rs. 20 It appears that 
on 11th Agrahyan 1319, one Arajulla 
Sheikh applied to an institution, known 
as the Gaihandha Bank, Limited, for a 
loan of Rs. 50. The application was 
made on a prescribed form, which con¬ 
tains columns intended to show the 
signature of the person recommending 
the loan or undertaking any responsi¬ 
bility on behalf of the applicant. In 
that form one Sadat Ali stated that the 
applicant was a middle class man and 
gave certain other particulars with regard 
to him and recommended that he should 
be granted the loan on a bond. He then 
added the words in Bengali, “ami adai 
karia diba,” that is to say. I will make 
the payment or see that the payment is 
made; in other words, he said “I guaran. 
tee the payment.” The present peti¬ 
tioner was at that time and Nve are in- 
formed that he is still the manager of 
the Bank, and in the last column of this 
form he approves the proposal made by 
Arajulla and says tiiat this applicatiou 
for a loin - of Rs. 50 to carry interest at 
the rata of Rs. 2-11-0 monthly should be 
granted, and to this approval he appends 
his signature. The Magistrate in con¬ 
victing the petitioner has taken the view 
that the words “I guarantee the pay¬ 
ment” signed by Sadat Ali represents a 
completely executed security bond, and 
that the signatureof the manager found iu 
the last column of the proposal is to be 
taken as the signature to that security 
bond appended by way of acceptance 
thereof. 

We are unable to take this view, and 
we are also unable to take the view 
which has been put forward before us by 
the learned counsel for the Crown. 
That view is to the effect that the pro¬ 
posal and the approval of the proposal 
to be found in Col. 9 represent a com¬ 
pletely executed agreement between the 
principal borrower and the manager and 
rhat it should, therefore, have borne 
Q-annas stamp. We are unable to take 
that view for this reason: that the state¬ 


ments in the proposal made by applicmt 
himself and oy the manager do not re- 
present a completed agreement, moii 
particularly with regard to the rate cl 
interest. Neither the proposed surety 
nor the applicant said anything regarding 
interest and there is nothing in the form 
itself to show that the borrower or the 
surety agreed to the proposed rate. Thns 
at most the proposal with the statemente: 
made in its various columns represent 
merely negotiations which were intended 
to lead up to the execution 'of a bond 
and the payment thereon of the sum of 
Rs. 50. In that view the conviction 
cannot be supported and we accordingly 
set aside the order complained of and 
direct that the fi.Qe, if paid, be refnnded. 

Criminal Revision No. 1107 of 1916. 

This Rule is directed against the order 
of the Deputy Magistrate of Bangpnr 
convicting the petitioner under S. 68(c), 
Stamp Act 2 of 1899, and sentencing him 
to pay a fine of Rs. 15. It appears that 
on 11th Agrahayan 1319, one Arajulla 
applied to an institution called the Gai- 
bande Bank Limited for a loan of Rs. 50. 
Applications or proposals for loans made 
to that Bank have apparently to be made 
on a certain form prescribed by the 
institution, and one of the columns of 
this form requires the signature of the 
person recommending the loan or taking 
upon himself responsibility in connexiou 
therewith. In this particular case after 
a recommendation to the effect that the 
loan applied for should be granted on a 
bond, a person of the name of Sadat Ah 
writes certain words translated as fol¬ 
lows: “I guarantee payment.” R 

appears that on this application the 
Manager or the Managing Committee oi 
the Bank, a person of the name of Baje- 
swar Bagchi, approved the application 
and decided that a loan of Rs. 50, 
ing interest at the rata of Rs. 2 ^*” 
monthly, should be granted to the appli¬ 
cant. The bond was thereupon, it;*?' 
pears, executed by the applicant Arajulla 
and on the execution of this bond tba 
present petitioner who was the Secretary 
of the Bank made to him a ^ 
Rs. 50. The surety did not, in fw ■ 
sign the bond. Arajulla .having failed o 
make the payment a suit was brougo 
by the Bank against the borrower Ar^ 
julla on his bond and apparently on t c 
strength of the entry already 
to in the proposal form against Sa a 
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also as his surety. The matter thus 
came to the notice of the authorities aiul 
a prosecution haviug been instituteil, tlia 
petitioner who was at the time the Secre¬ 
tary of the Bank has been prosecuted and 
convicted, as already stated, on the 
ground that Sadat AH’s offer to make the 
payment, accepted by the Manager of the 
Bank with a qualification as to interest, 
is to be looked upon either as a security 
bond or as an agreement or at least as a 
device intended to void the necessity of 
a properly executed security bond or 
agreement, and thus injplying on the part 
of all concerned in it an intention to 
defraud the Government of duty. Whe¬ 
ther, as it stands, having regard more 
particularly to the added qualification as 
to interest, there is on this proposal a 
complete agreement or security bond we 
need not in fact decide. The essential 
question is whether it isadevice intended 
to defraud the Government of duty, and 
if so, whether the present petitioner who 
was at the time the Secretary of the 
Bank, shared in that intention. On this 
point it is to be observed that the Secre¬ 
tary was in fact not the person who ac¬ 
cepted the proposal. Ilis duties in con¬ 
nexion with the transaction ware, it may 
be said, purely ministerial. Apart from 
that it is to bo pointed out tliat the pro¬ 
posal and the recommendation of Sadat 
Ali contemplated throughout that the 
loan should be made not on this proposal 
but on a duly executed bond. Tliat bond 
was, in fact, executed by the borrower 
Arajulla, and it is certainly a poiut very 
material to this question of intention 
to note that had the surety also signed 
it, no additional stamp duty would have 
been required. Having regard to theso 
considerations we are of opinion that it 
cannot be said that the present petitioner 
shared or took any part in this transac¬ 
tion with intent to defraud the Govern, 
meut. We, therefore, set aside the con- 
viciioD and eentence and direct that the 
fine, if paid, be refunded. 

V.B./r.k. Convictions set aside. 
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0HATTER3EB AND WaLMSLEY, JJ. 

Sura j Mai Jf/iarad—Appellant. 

V. 

Akshoy Kumar Roy Ghowdhury and 
another —Respondents. 

Appeal No. 273 of 1914. Decided on 
10th January 1917. 
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(a) Civil p. c. (1908). S. 31~S, SI is not 
controlirdbyCciciilta Municifni Act (1899) 

S. 336. 

Soclioii •"80. Ciilcutl.j Moni(M|i:k! Act, not 
inipO'.! !iny liniiUtiiTi nri S, Jl. Civil 1’, C.. so 
as t"* oxcUiclr' fmii its scop; cii.e.s in wjiicli a 
loc^tl p.nlliorily, .'•iich is a MniiiciiialCninnittoeor 
a District. IDard, nii:(lit Ijc rccar.liil as com|iclcnt 
to safegu.itcl lli.' ii.tr;, si.-. f Dm j id.lie iiRiiust 
acts of public nui.-auct crf:it''d by tbo obstruc¬ 
tion of a public lli.•ll\va^. [!’ -lOT U 1’ I'js C 1] 

(b) Highway—Public Highway- Dedication 
of, can be inferrtcl by i-ublic user. 

No formilact cf:Hl>'pii'U by it>' i"'!;,--!! cr 
auiboritv is rKitiin d 1 r tic arc. j lane- of a 
highway ilvdif.atcd i-• ihv fublic n-. , . uch .''O- 
ceptance c.iu be infcru-il the pul.lie tmi- of 

the way. il ■I'l"' C 1 ] 

Rash Rehari G/Vfi-aiid -IOijfn'ir>i Xalh 
Mukerjee — for A i i peli ant. 

Provnsli Chandra Mitter, -^naiieudra 
Nath Sarkar and Uhuiycridra Nath Basu 
—for Resiioudents. 

Walmsley, J.— The suit from which 
this appeal arises was instituted by two 
Hindu gent’oDjen wiih the permission of 
the Advocate.General in regard to a 
piece of land \\hich tliey described as a 
public liigliway. and tho for which 
they asked is in the terms of form No. 31 
in Api). A Civil P. C. Tno defendant, 
now apjiollant, is a Marwari who has 
built a temple on land immediately ad. 
joinin'; Ibe strip wbicli tlio plaintiQ's say 
is a pnijiic liigliway. Tho learned Sub- 
ordinato Juilge in the first Court found 
that Ibo V'laiutilTs had proved tiieir case, 
and granted tliem a decree, and this 
decision was corilirmcd by the learned 

DiftrP-' -J l TKo gvAf 

ment pressed in snpj'ort of the appeal is 
tliat lli« plaiutiils could not sue under 
S. 91. Civil P. C., because the land lies 
within the area oi tlio Calcutia Munici¬ 
pality and reference is made to S, 336, 
Caloutia Municipal Act, which de- 
clavi 8 that: 

“All public FtreC'fs . . . iticludiug ILo boil 
. . . bliall rest io aud hcki;(i to the Corpora* 
tion.” 

The defendant has no authority to 
quote in support of Ibis argument and 
we have to read the two sections together, 
and cooeider whctlior S. 330, Act 3 of 
1899, imposes any limitation on S. 91, 
Civil P. C, For iny part I cannot see 
anything to suggest such a limitation. 
S. 91, Civil P C., is extremely broad in 
its terms, and if it had been intended to 
exclude from its scope cases in which a 
local authority, such as a Municipal 
Committee or a District Board, might be 
regarded as competent to safeguard the 
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ititf/rc.'fs of fcbo I'li’nlic it wouM liave 

l \ oi V cn‘v to insert worcl^ to that 

* 

e.i^c-t. A=? the section r-tan's it c'loes not 


iiiirllBi' here the alb^ted jaihlic nuisance 
is 'itTnlf-n. Atcv'-v'o i-ersons, prc’. ine'l 
tlic’ f.t'fiiin the A'’^ocal.o f-icncral's con- 
sciit io V.li'iin--, .. -n” for its r..-n’Oval. 

A ■ :ii • .-f'.-.iK'r., rA C.iiciitta 

M’i. li-i i ••.1 .\e'. iro- IV vt -1 - -. I, s ver rie- 
tat riel'/ in ‘■'ii- -oi' '-{ •' y-in iho 

C(. -]. j./'lu: hui it.'“ o^ ' :'i'l (Ii?t in 

casool ohrlnictiop the Coircraticn atone 
s1k;! 1 iiave the ir.’lii t<- f-nc f.'r.t. ie- 
rnovril cf t'ne '• liitrnrtion. In rn’’ o|.inion 
therrior. tlicie is i.o v.eiehi in [t-.i ; Ttst 
ateuinent. Next it j;; urp; 1 riint the 
(lerlicatioii (<• Die ] iit'‘'c n^e on v.hh'h Die 


lilaiiitilt:- ifly i m'. thi-i 

ment lias'-cvoi.'l hranciirs. It is said 
that (lift Courts haienef foiuifl 

when Die (Icflicat.iou flid take plaec, that 
tlie dedication cannot have been earlier 
than 27th .July IH93 when a letter, Ex, 6, 
was addressed to the Secretary of the 
Corporation by Buddh Singh, Bishan 
Chand and Budree Das, that in 1893 the 
signatories to that letter were incompe¬ 
tent to make the dedication hec .uso they 
had previously entered into an oral con- 
tract with the defendant’s father res¬ 
pecting the land, and that in any case 
such dedication wa? invalid because 
there was no acceptance by the Corpo- 
ration. 

it was urged that the lower 
Courts were '-rong in holding that the 
oral af^i'Cciiiont set up by defendant was 
inoperative because it was not reduced 
to writing. One of these points may he 
disposed of at once, that is the objection 
that acceptance by the Corporation was 
necessev'’to make the dedication opera¬ 
tive. Iho learned vakil can refer us to 
noauthorityforthis proposition, while on 
the other hand, there is the statement in 
para. 43 of the Article on liighwavsin 
LordHalskury slawsof England, Vol. 16 
that: 

“Acceptance by the public requires no formal 
act of adoption by any persons or authrity, but 
is to be inferred from public user of the way’” 


It may ba added here that although 
there was no formal acceptance the 
lower Courts have found that the light¬ 
ing, repairing, watering and scavenging 
of the alleged highway was carried out 
by the Corporation. Now lou us turn to 
the time and oi aeaication. In this 
Court it is conceded that a letter in the 


terms of Kx. 6 was written in July 1895 
to the Secretary to the Corporation. 
That letter speaks of the road as having 
been used by the public for about six 
years. The learned Subordinate Judge 
docs not. leeord an exact finding as to the 
year in which the pu’rdic began to use 
the strip of land, bub he points out that 
ot!e of the two highways which it con. 
nftcts WPP ci-nstnicled in 1886. The 
lev. er P Pi elh.te Court, however, records 
very clear Undings on this point: and 
t.ajs mote than once that the public 
began to use the land as a passage in 
al'ciit 1887. Paras. 51 and 62 of the 
Anicle already mentioned deal with user 
as evidence cf dedication. On the defi- 
ni(p finding of user since 1887, Ido not 
think tliat the dedicaticn must be re¬ 
garded as made in July 1893 when the 
letter Ex. 6 was written. Without that 
letter the evidence of user since 1887 
is enough to justify the inference oi a. 
dedication in 1887, and the letter vvith 
its reference to six years user corrobo¬ 
rates that evidence. It 'must be remem¬ 
bered that the defendant offers no evi¬ 
dence to rebut the inference, but contents 
himself with pleading that certainly 
before 1893, possibly before 1887, the 
signatories had parted wiDi their rights 
in the land. 

The remaining question, therefore, re¬ 
lates to this alleged agreementi of 1887 or 
thereabouts. The evidence of this al¬ 
leged agreement is to bo found in 
a deed of gift executed in 1911 by Bu3h 
Singh and the son of Bishan Chand in 
favour of the defendant. Kegarding this 
document and its allegation of a previous 
agreement, the learned District Judgs 
holds that Ex. C is not operative because 
the signatures of the executants have net 
been properly attested, that the allege 
gift could not be rtncle except by a regis¬ 
tered document, and that by 

words of Ex. 0. the ownership of the 
land remained with the executants up 
to 1911. The first of these objections 19 
fatal: one executant signed the dnoumeo 
at Calcutta and the other at Azin ^ 
and one witness only attested each sifaD*- 
ture. The third objection 
fatal: to the defendant's assertion t s 
the dedicators were not con’P^^®°* . 
dedicate, for they say in the documce 
that they are in possession and this 
borne out, as the lower Courts r ’ 
by their possession of the title-deeds. 
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regard bo the second objection the learned 
vakil has urged that there was a sorb of 
exchange between the parties in IH.S? 

and that nj dociiraont was naoessarv. 

* 

But this attitude is inconsistein witlr 
Ex. 1-), for the executants convoy the 
property by way of free gift, [f hh-i 
appelUiib received the pro|)erty by wav 
of free gift in 1911, it is clear tint thoio 
can luvo been no operative agreement 
concluded in 18.-17. In tny opinion none 
of the arguments put forward on balvvlf 
of the appellant has any suostinco an 1 
I think that the appeal should be dis¬ 
missed with costs. 

Chatterjee, J.— I agree. 
v.b./r.k. Appeal dismissed. 

A. I. R. 1918 Calcutta 499 

Fletcher and Smither, Jl. 

Niranjan Mukerjee —Plainbift—Ap¬ 

pellant. 

V. 

Shib Vrosad Mukerji and others — 
Defendants—Respondents. 

Appeal No. 384 of 1913, Decided on 
30th March 1917, from Appellate Decree 
of Disb. Judge. 24.P0rgaDoa3, D / IBbh 
September 1912. 

(a) Landlord and Tenant Joint property— 
Lease from cosharers of joint property— 
Lessee takes it subject to rights of other 
cosharers on partition. 

A person taking a Ioa«o of a property from 
Bomo of the co'sbarers, who have an undivided 
interest in it, takes subject to the right which 
the other co-sharers would have on partition, 
nam.ly, that if the property on partition falls Id 
the lot of the other co-sharers, they would not be 
bound bv the lease. [p 500 0 1] 

(b) Hindu Law—Widow—Portion of hus¬ 
band's estate allowed to be sold in execu¬ 
tion of decree against her 50 years after 
death of husband and purchasing it herself 
—Presumption is that purchase was made 
out of income of husband’s estate. 

Although in an ordinary case the purchase of 
a property by a uindu widow cannot be presum¬ 
ed to be made out of the income of her husband's 
estate, yet where the widow permits a portion of 
the husband’s estate to be sold in execution of a 
decree against her more than 60 years after the 
death of the husband, and purchases it herself, 
the presumption would be that the purchase was 
made by the widow onfc of the Inoome of the 
husband's estate, so that by the purchase the 
properly was put back inexactly the eame posi¬ 
tion in which it was before the decree and the 
sale thereunder. [P 600 G 3: P 6010 1] 

(c) Hindu Law—Widow—Decree against 
—Portion of husband's estate sold in execu¬ 
tion so years after death of bueband—Bur¬ 
den of proof that tele was for husband’s 
liability is on person alleging. 

Where a portion of the hatband’s estate ie 
■old in exeoQtlon of a decree against the widow 


in >rt) tliiiti i) 0 y.'ar^ after the vle.vth of oho ini<- 
b ii)d. tiiu pt'0:>u<ni)tion would ba tli.it tiic pri)p.'rty 
was II n br.iUgbt Ds.ilc for tiio li ibility of the 
InisbiU'l. Tlicrefor- tiio oihh of proving th it 
tlij prouji'ti' was br niijlit to Sil; to I'lifor.-ea 
liability of th - liusb.iad. lit-s uii lh>' I'IM'.sui 
alL'^iuit i... I.r -"'OO ' >\ 

(d) L.iodlord and Tmiunl - Leasi- L .nd 
in which Hindu wid )V/ had 5 la.-o, lot out 
by cosli&.-'-rs and widow wiiho.it logal noce- 
saily —Land all'>lt?d to Wi low 00 p.artiti'>n~ 
Doath of wic'ow -Rever ion r held rnititled 
to set aside whole lease —Hindu la-v —Widow. 
Wuoro laii.i, in <■ IL ii!i‘ . id .v ' id t 

lloti) Ulldivid-I .-ill :fc, ; •■■K I.I II -1 ; f. 

b-i-o by In'i-c >--h 11' r ,i-i 1 1 n - ,si.i v .-.ii , ,11' I.-;-,! 
noC'.'s ity. aud 'abs 'I’l-it-.i .'ii pirtili.):i •ba? 
land .v.is all 1’ i 1 ! 1 t!i' '.’i I • 

Hill: that Hlt?r tb - wid.v’• .Icaili h'>rl.iis- 
baud’s reversioner woul I b-.-I’lUitlj! to S'-ti-ilo 
the whole k-asj, out that liio lo' C-j -v ill 00 
entitled b\ a sepirite suit tienforc’ h*- r'^bt 
as against the other co-sharersof getting.; lease 
of proporty of equal value out of the oropertios 
all-otted to them. [P 501 C 1] 

B-inkim Chandra Mukerjee—lot Ap¬ 
pellant. 

Siba Prosunna Bhattaoharjija and 
Biraj Mohan Mozitmdm —for Respon¬ 
dents. 

Fletcher, J.—This is an appeal by the 
plaintiil against a detii-nion of the learned 
Distrjet Judgd of the Bl-Pargannas, dated 
I8th September 1912, modifying a deci¬ 
sion of the Munsif at Sealdah. The suit 
was brought by the plaintiff to recover 
possession of a certain plot of land that 
had been awardod to him in a certain 
partition suit. The defence set up by 
the contesting defendant, namely, the 
tenant, was that ho lial o'lbdUjO.d a per¬ 
manent lease of the property from the 
owners prior to the partition. The learned 
Judge in the Court of appeal below has 
found these facts and tlieyare not seriously 
controverted;—That, on 13th November 
1891, the contesting -loi .ndant took a 
lease from the Goswami defendaubs wlio 
were then the co.sharers of the property. 
The person representing a one-fifth 
interest in the property was a Hindu 
widow named Tripura Sundari, to the 
estate of whose husband the present plain¬ 
tiff succeeded on the death of Tripura. 
The learned Judge has found that that 
lease, so far as regards the interest of 
Tripura, was not granted for legal neces¬ 
sity. Therefore, the statamanb made in 
the lease of the reasons that moved the 
Hindu widow to grant this permanent 
lease obviously was disbelieved by the 
learned Judge. The question, therefore, 
arises in the present suit, this property 
having falleu to the lot of the plaintiff, 
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■ ! .-.’.hrit e-stc!il, i(at all. is lie bound by thft 
-r bv tb‘) olhcr four ci-sharers and 

I'ri; iin." 

Nv^rnPfl •Tu.lfie \n the Court below 
has heli th-it tlie-piiiiutirt'is bound, at 
anv rate, rTUard-? a portion of the in* 
terestsoi^rauted and that, therefore, he is 
not entitled to get actual possession of the 
land'tied for. That seems to be unsupport- 
ed bv the authorities. The findings noadein 
this ca'o showthat.as regards one-fifth of 
tbeiuoperty.the lease was not liinding be¬ 
yond the liletimeofTrlpura and, therefore, 
the reversioner, who is the present plain- 
tilt, is not hound by the tornis of that 
lease. In that view, the lessee had a 
a lease of an undivided four-fifths of 
the proiierty which was comprised in 
Mif. leas-\ There was also a lea.so of 
an un livi led one-fifth during the life- 
ti-an '■ Tripura. Under the Uw laid 
iio vii in ' scries of decisions in this Court 
oi whitdi two examples may ho given, 
namely the cases of Byjnath Lai v. 
Raviondren Cliawdhry (l), and Tarini 
Kanta Mojumdar v. Lfhur Chandra 
Chakravnrty (2), a person taking an inter- 
est from persons who have an undivided 
mtorest in the property takes subject to 
jthe rights of the other cosharors who 
fare not bound by the transaction, namely, 
ithat if the property comes to he parti- 
Itionod. the rights cf the other cosharers 
mot bound hy the lease, as it is in the 
present case, would not he alTectod by the 
_ 2 rant of the lease, in the present case, 
tlie property comprised in the lease has 
fallen to the lot of the plaintiff. The 
persons who were the lesrors of the four- 
fifths received on the partition other pro- 
parties and therefore, if the present lease 
stands as against the plaintilT and in hi.s 
view is nob a favourable lease, the pro¬ 
perty allotted to the plaintiff is seriovisly 
alfeei ed and oarinob be in value anything 
like tiiG property as the property which 
has been asvarded to the other cosharers 
of which they have received actus! po''- 
session. That is so far as the case set up 
hy the plaintiff is concerned. Against 
that, the defendant says that this tran¬ 
saction hythe widow Tripura, jointing 
along with the other cosharers in grant¬ 
ing a permanent lease of a piece of land 
that was jungle, must have been beneficial 
to the estate of her deceased husband. 
That case was not set up and was not 

•tried,__ _ 
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The case that was pub forward and 
tried was the case of legal necessity as 
evidenced by the recitals in the lease. 
Those recitals were found to be wholly 
illusory and no case of legal neces. 
sity, such as is menbioneJ in the re- 
cibals, was proved to the satisfaction of 
the .Judge. The case of benefit, namely, 
that the widow should join in thisperma. 
nenb lease at a small rent to benefit tbe 
estate, has not been tried and we cannot 
at this stage of tbe proceeding consider a 
tobaily new case. Then, another point 
was urged by the respondent, namely, 
that the widow along with the other co¬ 
sharors purchased this property, it having 
bo 3 D brought bo sale in execution of a 
decree against the widow and the other 
cosharors. It is said that the presump- 
sioD is that the widow purchased that out 
of her own money for her own benefit. 
The first point is: 

“Is there anything in this case to sbov (or 
purpose the property was, in fact, brought to sale 
and the decree passed in execution of which the 
property was sold.” 

It appears that the widow’s husband 
had died fifty years prior to tbe suit. 
There can be no presumption, I take it, 
that a Hindu who has been deed for fifty 
years still has liabilities outstanding. 
Any such liability would apparently b 0 
barred years before under the law of lini-, 
tation of suits; and if suoh a case is set 
up that the property was brought to sale 
for the liability of the husband whohw 
been dead for fifty years, the onus in tbatj 
case would lie on the person who sayS; 
that the suit was brought for that 
pose. lu the present case, there caonotl 
be any doubt that it vvas not so. Every-; 
thi?ig points bo the fact that it was pro¬ 
bably that the cosharers failed to kooP 
down tho rent or revenue or some otpW 
obligation for which they were respousi 0 
and the suit was brought and the proper ^ 
was repurchased by the oosharers lU- 
oludins the widow and the widow having 
an income of Rs. 200 or Rs. 300 a 
from her husband’s estate, evarythiog 
points to the fact that the purchase wa 
made by the widow out of the incorooo 
her husband’s property. This case, I * 
quite satisfied, was not raised very d® ' 
nitely in the Court of first instance- 
was dealt with much more clearly by 
learned District Judge. Bub I thick 
learned District Judge had ample 
in finding that the re-purohase by 
widow pub the property, hack toexfto 
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the samepoaitioD as it was befoio the decree 
and the sale in execution thereunder. A re¬ 
versioner cannot be ousted in a manner 
like this, and although the learned vaUil 
may be right that, in the ordinary case, 
the purchase by the widow cannot ho 
presumed to be made out of the income of 
her husband’s estate, where the widow 
permits the property to be sold in execu¬ 
tion more than fifty years after the death 
of the husband and purchases it herself, 
I am not sure that different considerations 
do not apply. I think the learned Judge 
had ample warrant in coming to the con. 
elusion that this purchase was, in fact, 
made by the widow for the tenetib of the 
estate, That is the position and how the 
matter stands. I think, on the view of 
the law, the learned Judge ought to have 
come to the conclusion that the lessee 
took the lease from the cosharers subject to 
the right that the plaintiff would have 
on partition, namely, that if this property 
fell to the lot of the plaintiff, the plaintiO 
would not be bound by the lease granted 
by the other co-shorers. In that view, 
the plaintiff ought, I think, be given pos. 
session of rhe land he sues for. 

The question then is—is the 
position of the lessee against the other 
•co-shareis?” Cau we deal with that in 
this case? I think, on the whole, it 
[Would not be wise to do so. Of course, 
'the lease as against the other cosharers 
[is a perfectly good lease. The lessee is 
^entitled, on general principles th:it have 
'been followed in cases with reference to 
jmortgages and also to leases, to have a 
■lease of property of correaiending value 
'given to him out of the properties that 
[have been awarded to the other cesharers 
in tire partition suit. Those other co- 
sharers except the minors have not ap- 
peared in the present appeal. I think it 
would be much better to leave the lessee 
to enforce his rights as against the other 
oosbarers of getting a lease of prororty 
of eriual value out of the properties allot¬ 
ted lothem in aseparate suit. The present 
appeal, I think, ought to be allowed witlr 
costs and, in lieu of the decree passed bv 
the learned District Judge, the plaintiff 
ought to be given a decree for kbas pos¬ 
session of the whole of the property that 
has fallen to him on partition. The cross- 
objection is dismissed with costs. 

Smither, J.—I agree. The plaintiff 
has inherited as reversioner, after a Hiodn 
widow. There being no legal necessity, 


the Hindu widow could not placea sikiiii, 
to last beyond her own life, on tho sliaie. 
Also, the other cosharers could not iiut 
any kind of encumbiaoce on tliis sliare. 
Therefore, the plaintiff’s share, and tlio 
allotment which he now has in plaoo of 
his share, is free. The sikinidar must 
follow the allotments of the other co¬ 
sharers who created sikmi. The ])laintiil 
must got khas possession of his ahutment 
as against the sikmidar. 

V.B.;R.K. Appeal allou-eA. 
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TLETCKEH and Sn.\MSl’L 1IUJ>A, U. 

Ahamuddin Tavujnddin and othrrs 
Defendants—Appellants. 

V. 

Amiruddin and others — Plaintills 
Respondents. 

Appeal No. 103 of 1917, Decided on 
16th December 1917, from Original decree 
o'Suh.Ju2Dd Court, Tippf*rah, D/- 
2'4th Marclj 1917. 

(a) Coihafer — Adverse possession — To 
make posiiession of one co owner adverse to 
another there must be actual ouster Pre* 
sumption may arise from long uninterrupted 
possession. 

Tbo po.'session cf one co-r.vner is priiua facie 
the poz^eshioii of the tlhec co-ov.ucrs aud in 
order to iniike the possession of ouo cQ-owuer 
adverse to ibe other co-owners there must be au 
actuiil cu^te^ of the latter. Wh-.re oneco uwner 
has been iu UDinterruptea pessessiou for .i large 
number of years, Ibe Court may precutne that 
there has been an ouster of the other co owners 
without anv cxpiess evidouce of the fact of such 
ouster. [P 502 C 2] 

(b| Partition — Suit — Mofusil Courts-— 
Whether plaintiff is or is not in posseteion is 
important from point of view of Court fee. 

Iu a paftiti'-m suit ordiiiarilv it is not very 
materi;il a; to wLolbcr the •.'laintill is - r is not 
actually iu pos^tssiou of bis share. But iu this 
country in the mofiissii Ccurls it is imj. .rt.’.ut, 
because a person who sues fo: partiLiju .md is out 
of possetainn must asic, first of all, to He restored 
to pus.SBS8iuo of his sbaro and pay addition.;! ad 
valorem fee upon bis plaint, whereas in a case 
where tho plaintiff i.« in possession he sintply sue; 
for partition and Ropatatioii o' his share on a 
plaint biarine a stamp of Ks. 10 onlv. 

[P 503 C 1] 

(cj Practice—Relief—Who finances suit is 
not material. 

If the caac of a plaintiff ie a genuine one it 
does not matter much who found iHe monev to 
financo the suit. [P 501 Cl] 

Ram Dayal De—lor Appellant'. 

Sasadhar Roy, {Senior)—for Rf:S|)ond- 
euts. 

Fletcher, J. —This is an appeal by 
defendants 1, 2 and 3 from the decision 
of the learned Second Subordinate Judge 
of Gomillah, dated 24tb March 1917. The 


•‘jU2 Calcutta 


Ahamcddin V. Amiruddin (Fletcher, J.) 


ai'feul ip i rrferrcd agaiost a preliminary 
flc'^ioo |a??(.(l in a suit for partifcicn. 
II.'- jarties aie Maliomedans. They had 
a coiiiiiion ancestor that is the grancllather 
of file (irpt three tlgiendants one Fazil 
^frihrm'd. hazi! Mahomed had two sods 
- laiiii’utidi anil Manirnddi. Jamiruddi 
nii:j I'ud Tfhikjan, defer, dar.t 4, and of that 
n .arritl;ou ueretvo thuiglUers only, 
iiani(']\, Alaidan-Wid Nrd'ojan. -lanjirnddi 
tlirn died :'i.d ^^■'^li"lld^;li rnarried liis 
willow Ti!;il;jiU). The children that 
Maniniddi had were first of all, defend, 
ai^ts 1, 2 and ■}. tiote sons. He had also 
a daughter nained Safarjan. Safaijan mar¬ 
ried plaintiff 1 and liad ono son and no 
more ij;.iiiolv, plaintiff 2. The share 
senght to ho rec» vereil in this suit was 
tl'(' «!;are tlot Safurjiin feck nr.der the 
l^hihi". cdaii Lus 'iji oi;e of the heirs of 
her ( = f; tliei Maiiiinddi. The 

MiiC'f u ii in f liis c’-i-e t hcrefore, is whether 
the plaintiffs imvo ihe i iglu to recover 
tliat sliaic. The learned Judge of the 
Conic, helcv iu\s found that the plaintilTs 
have gc-t the rigiit that Safarjan had and. 
as regards tli© property sued for, the 
learned Judge has decreed in favour of 
file plaiutjfls a ]/8tli share in one ct the 
plots mentioned in fhe plaiui, nan oh, 
plot No. 1.“? and 17/192 share of the other 
plots. This api'c-al lias Iteen preferred 
against that finding and the poii.ts that 
have lioen urged in this appeal have been 
urged, if I may .say so without disrespect, 
at great length and v. ith considerable 
particularity and Oiey are these:— 

The fii rt point is that the case of the 
defend.anfs was that after the death of 
Maniruddi, Safarjan had relinguished in 
consideration of a payment of Rs. 50 all 
interest which she had taken in the pro¬ 
perty fis one of the heirs of Maniruddi. 
That case of payment depended solely on 
consideration of the oral testimony and 
the learned Subordinate Judge disbelieved 
It. It is said that the learned Judge was 
wrong in disbelieving that because he 
accepted the story put forward by these 
defendants that the two (laughters of the 
defendant Tilakjan by her first marriage 
with Jamiruddi had, in fact relinquished 
their shares in favour either of the defen- 
dants or of Maniruddi. 1 do not think 
that that is so. Those payments do not 
stand or fall together because the daugh¬ 
ters of Tilokjan by her first marriage 
came forward and gave evidence, and 
stated that they made no claim to the 
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property and after such statement it waa 
immaterial for the Judge to enquire whe¬ 
ther the statement as to the time and 
mode of the payment of Rs. 50 was or was 
uot correct. I do not see that that in 
any way c'.u affect the truth of the story 
!is to the payment of Rs. 50 to Safarjan. 
So far as I have seen the evidence, I am 
of opinion that, the story of this alleged 
payment was a wholly improbable and 
untrue story. 

The next question that is raised is a 
question which the learned vakil for the 
ajipellants has placed considerable stress 
on, and that is the issue of limitation. 
It is stated that the plaintiffs never 
having been in possession of the property, 
their suit is barred by the law of limita- 
tion: ‘ini the learned vakil cited a great 
number of cases in support of that argo- 
ment. The principles applicable to cases 
of this nature are perfectly simple. They 
have been laid down in numerous autho¬ 
rities and they are these. That the pos¬ 
session of one co-owner is prima facie the 
possession of the other co-owners and 
that in order to make the possession ad¬ 
verse iihero must have beau ouster of the 
plaintiff, although there are cases that 
where the possession of the defendant has 
been long and uninterrupted for a large 
Dumber of years, the Court has come to 
the conclusion that the evidence in the 
circumstances of the case does warrant 
the finding that there has been an ouster 
of the plaintiff, without auy express evi¬ 
dence of the fact of such ouster. Tbes® 
are the short principles that can ne 
deduced from those cases. Judgments 
have been cited where a particular setol 
facts brought the case within those rules. 
But the rules are stated shortly and 
clearly in the judgment of the 
Council in the appeal from the Colony of 
Ceylon reported as Corea v. 

(l). Now what is the evidence in tbi| 
case on which either it is proved tba 
thofe was an actual ouster or it may 
said that the Court ought to infor tha 
there was an ouster of the plaintiff ? T u 
actual ouster is really not. set up by any¬ 
body. The case was not a case of actua 
ouster as presented in the written state¬ 
ment but it was a case of the acquis^*® 
of the interest of Safarjan by the pay¬ 
ment of Rs. 50 and this case of oa9t« 
was not set up at all. The learned Judg® 
was much impressed by the evidc s^l^ 
1. (1912) A C 280=81 L J P C 161. 
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the fact of the ooonsioniil visits paid hy 
Safarjau to her mother Tilakjan aud also 
of the fact that the infant plaintilT was 
on hU mother’s death nursed and brought 
up at Tilakjan 8 house. Personally, I feel 
no doubt even apart from that ovidonco 
of the infant plaintiff having lived in the 
premises of Tilakjan, that there was no 
ouster of the plaintiffs. The case set up 
in the written statement does not :n any 
way, support au autual ouster \\ hich is 
necessary to prove that the possession of 
the defendants had become adverse as 
against the plaintiffs. 

The next point urged is a point that is 
closely allied to the question of limita¬ 
tion and that is whetlier at the institu¬ 
tion of the suit the plaintiffs were or 
were not in possession of the property. 
In a partition suit ordinarily it is nob 
very material as to whether the plaintiff 
is or is not actually iu possession of 
his share. But in this country in the 
mofussil Courts it is important, because 
on the rulings of the High Courts 
of India, including this High Court, a 
person who sues for partition and is out 
of (lossessioD must ask, first of all, bo he 
restored to possession of his sliaro and 
pay additional ad valorem fee upon his 
plaint, whereas in the case wh^re the 
plaintiff in in possession, he simply sues 
for partition and separation of his siiaro. 
In this case, accepting that rule that this 
suit, if the plaintiffs were out of posses¬ 
sion, would require an additional court- 
fee as being a suit to restore tiro plain¬ 
tiffs to po-ssession, I think the evidence 
on the issue of limitation shows clearly 
that the plaintiffs had never been ousted 
from their shares as the possession of 
the defendants was the possession of the 
plainbiU's. Therefore agreeing with the 
learned Judge on this issue, I am of opi¬ 
nion that the plaintiffs were in posses¬ 
sion of their shares and were entitled to 
maintain the suit on a plaint bearing a 
stamp of Rs. 10 only. 

Then the next point that was urged 
was as regards defect of parties and the 
defect of parties, I gather was this: It 
is said that the Court having disbelieved 
the defendants’ story as to the relinquish- 
ment by Safarjan, the wife and mother 
of the two plaintiffs respeotively, ought 
to have disbelieved the story of re¬ 
linquishment by Atarjan and Nabojan, 
the two daughters of Jamiruddi, and that 
therefore the Court ought to have held 


that there was a defect of parties as tlie 
said two tlaui^htors of Jumirud<li were 
not. made parties. Tliat seems to me to 
ho a manifest fallacy. Tlio case of these 
two other persons, Atarjan and N.vliojan, 
was >;ippoi'to(l 'ly a .'tuiomeiit of ttu'irs 
that tliey h id ivised to liavo any interest 
in tho propcTty and if tliey liaJ ccasod to 
liave iin> interest in llio prui-.-i ly, clearly 
the\ were not ii'-ccssiry [lari.ies to a par- 
titiou The noxl ['oint nich is 

tho only point that has anv nih.-t •nco iu 
it, is t.Ii.'l the Ifcirixcl .lud-'.e of t!'-' 
below has iwardeil to tiio p'aiirills a 
larger s’nire in tlic plol^ I'tncr than 
plot No. 13, the facts foUMil hvhiin 

warrant. It is said tliat the share 
awarded ought to have lieen’i'J, 3s4 in 
stead of 17/1112. Although tho method 
of the calculation is not accurate, it seems 
ou the statements made in para. 13 of the 
written statement, that the plaintiffs 
have nob been awarded a larger share 
hecauje the defendants’ case was that 
Atarjan and N U'Ojan rolinijuisbed within 
one inont'n after tl>o rieath uf Maniruddi 
and they stated that at the date of tliat 
relinquishment, the claim of Atarjan and 
Nabojan had long been barred by limita¬ 


tion. 

If it w.'ts long barred l-y 


limitation so 


shortlv after the deatli of Maniruddi 
tlien, of course, tho relin'iuishmeut by 
Atarjan and Nabojan must have enured 
for the lamefib of ?.Ianiruddi and Tilakjan, 
his wife, she taking her rights as the 
widow other lirsbhushand.Jamiiuddi. On 
that fooling, the plaintiff’s have not been 
given a larger share and there is 
DO reason todistuih the finding of the 
learned Subordinate Judge in that respect. 
The other point raised was with regard 
to plot No. 13, which the learned Judge 
has found to have belonged solely to 
Maniruddi and of which the plaintiffs 
were, therefore entitled to l/6th share. 
That this property, was acquired by 
Maniruddi originally there seems to have 
been do controversy in the Court below. 
The kobala, which has nob been printed 
bub the date of which and the boundaries 
are given in tho paper-book, seems to 
show that it is the same property as is 
meutioned in the sale-certificate (li^. a) 
and also in the kbabian {Ex. E). What 
the sale certificate was, whether it was a 
decree obtained by a cosharer-landlord 
or not, we do not know, and although the 
property may be the same, the boundaries 
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t’iven .15 .io net iv^Yce with the boun- 
dance ,bvon ;n fclio kobala in favour of 
M.'inirutil:. biit ^:oni8 of the boundaries 
iu the klnitian (L.x. E) do seem to agree 
with the bouQ i iries iu the kohala in 
favour of Maiiiruldi. 

Exactly uhab lianpenecl as to this pro¬ 
perty W 0 do net kr.ow; but there is 
notliing to sh )w that tbo interest that 
Man;rn>bli lUidouhtedly got under this 
kobal'i lias been put an end to and I do 
not think that this certificate of sale, the 
proceedings of which we knew nothing 
about, or the statement in the remarks 
column of the kiiatian only is sufiicitnt to 
displace tliu title tint Maniruddi acQuir- 
ed under tbo kohala Ex. A. Ido not 
think there is anything in this case. It 
is quite cletr cn tho finding^, of fact and 
the jtatorneiits mahr in the iudgii.euo of 
the learned Snboriin.ito -Tudgo tiiat the 
proscM' plaintifr's have perfectly good 
title to the share in 1 he properties allot¬ 
ted to them. If, may he that thev had 
been urged on to biine this suit or that 
they have been financed bv Neazuddi 
the brother of plaintiff 1. But if the case 
is a genuine one, it does not matter much 
who found the money to finance the 
suit. There cannot he, In my opinioD, 
any doubt that these two [daintiffs have 
get an interest in the property and that 
they havo been rjghth given their share. 
The points raided in the present appeal 
seem to_me to have no force in them and 
! agree in the conclusion arrived at by 
the learned Judge of the primary Court. 
The present appeal, therefore fails and 
must be dismissed with costs. We assess 
the hearing fee at five gold mohurs. 

bhamsul Huda, J.—I agree. 

V.B./ii.K. Appeal dismissed. 
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Fletcher and Newbould, JJ. 

Boj Kumar Missra and others — De¬ 
fendants—Appellants. 

V. 

Rama Nath Sivgha and others — 
Plaintiffs—Respondents, 

Appeals Nos. 692 and 1184 of 19U 
Decided on 28feh May 1917, 

Landlord and TenaM— LeUe— Construc¬ 
tion _ Agreement not to vary rent until 

(188? ~ Bengal Tenancy Act 

U885), b. 52, held nol applicable. 

thousand 

StV ^ thereafter at a progressive 

Iflftcfl *^*K*^k Gannas per bigha a permanent 
lease which provided that the tenant shall pay 
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Rs. 5C0 every year, and after rent-free peried 
acd the period of progressive rents wereevw qq 
a measurement being made ... i’ j 

found Jo b- in excess the tenants’shonldpiy 
additional rent at the above rate from the time 
of the measurement and shonid from that time 
get an abatement at tbe above rate for hod 
which was found to be less, and tbe tenant or 

his heirs or successors should never have to mt 
any additional jama for the above lands, sod 
tho landlord or his heirs and sucjessorss’hcald 

never receive or be entitled to receive anr 
audUicoal jama: 

Held: ( 1 ) that upon a proper constrcctioa 
of toe lease the land lying within tbe bcund* 
anes montioned in tb© schedule lease was demis¬ 
ed at R?. 500 per annum, with an option to tbe 
tenant cr the landlord to have an actual nes- 
sureiuent made of tbe land, and until that was 
dote the rent was fixed at Rs. SCO per annoin; 

,, [P 505011 

(2) that S 52, Ben. Ten. Act, did not apply 
because tbe lease was a permanent one, but that 
when tbe toeasurement would be actually made 
tbo tenant or tbe landlord would get the benefit 
of S. 52 according 8S ihe measurement showed 
tbe land to be less or mere than one tbeusand 
biphas. (P505C1J 

Iliralal Chakerhurlty and Sifaflam 
Banerjce— for Appellant. 

Sarat Chandra Boy Chowdhury 
Satya Chur7i Si7iha — for Eespondents 

Fletcher, J. —These two appeals are 
preferred by the defendant against a 
judgment of the learned Additional Dis¬ 
trict Judge of the 24-PergaDDah8 modi¬ 
fying the decision of the Mnnsif of 
Baruipur. The suits were brought for 
rent by the landlords. Tbe defence was 
that there was deficiency in the area 
demised and that therefore the tenant 
was entitled to abatement. Thedefen- 
clant's holding is governed by a perma¬ 
nent lease, and by that permanent leas® 
was let out a piece of land described as 
a plot of 1,000 bighas then in jongly 
state rent free for six years and there¬ 
after at progressive rent rising in the 
year 1305 to 8 annas per bigha, The 
lease provided : 

“T shall pay Rs. 5C0 every year accotfiiDK 
to tbe kists stated below and shall bold wiu* 
sons, grandsons, etc., tbe ordinary form. " 

Then the lease provided: .. 

"Alter tbe rent-free period and the pet'®“ 
of progressive rent are over, on a meaeureoen 
being made with a claim of 80 cubits, <»'“ 
cubit measuring 18 inches, for the laud fou® 
to bo in excess I shall pay additional «nt i» 
tho above rate from the time cf tbe meaBUtemeo 
and shall from that time get an abatemBut 
the above rate for the land which is fouD“ 
be less. I or my heirs or successors shall 

have to pay any additional jama for the a 

lands and you or your heirs and soccessors s • 
never receive or be entitled to receive any a®*” 

tional jama. ” 
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The point that has been raised is thi;i : 
It is said that, on a measurement being 
made, it was found that the tenantas 
not in possession of 1,000 bigbas. The 
question is, whether on the construction 
of the lease on the contract that the 
tenant had entered into, namely, to pay 
Ks. 500 for the piece of land being lot 
and appertaining to Gheti No. 11 as per 
boundaries stated below, what was de¬ 
mised was with a fixed rent of Ps. 500 
with option to either party at any time 
after the expiration of the rent-free 
period and the petiod of progressive rent 
to apply to have a measurement made 
and the actual amount cf rent adjusted, 
or whether the land was let cut at the 
rate of S annas [.er bigha subject to de- 
duction on account of the diminution in 
area. Upon proper construction of the 
lease, it appears that until one or other 
of the parties applies for a measuremient 
the rent was fixed at Ks. 500 per annum. 

The next point that was raised was 
that the case was governed by S. 52. 
Ben. Ten. Act, and that the terms of 
the lease, eo far as it was attempted to 
make tlie tenant pay rent for more land 
than be was in possession of, were in 
exctsti L'f rhe powers given by the Ren- 
gal Tenancy Act. This is a case to whicli 
S. 52 does not apfdy l)ecau.=e it is a 
permanent lease. Under the terms of 
that lease what was demised was this 
land lying within the boundaries men¬ 
tioned in the schedule to the leaso at 
Es. 500 per annum, with option to the 
tenant or the landlord to have an actual 
measurement made of the land, and 
until that was done the tenant had to 
pay at the rate mentioned ; and it was 
provided that either party might apply 
for a measurement. When the measure¬ 
ment is made, the tenant, of course, gets 
the benefit of S. 52, Ben. Ten. Act, if 
the measurement shows that tho land is 
[lees than 1,000 bighas and the landlord 
gets the benefit if it is shown that tho 
land is more than 1.000 bighas. I think 
learned Judge of the lower appellate 
Court was right in holding that the land 

was let out to the defendant at Rg. 500 
a year until a measurement was made. 
In that view I think the decrees of the 
lower appallate Court are correct. The 
present appeals, therefore, fail and must 
be dismissed with costs. 

Newbould, J.— I agree. 

V.B./b.K. Appeals dismissed. 


A. i. R. 1918 Calcutta 505 

Fr.KTCIlEK AND SmITIIKR, JJ. 

P/'ji sa u na Kii m u r Bit o lincha r.iei — 
I'iainlilT—Aiipellant. 

V. 

Ibrahim Mirza aud others — Defcn. 
dants—Respondents. 

.\ppeal No. 1197 of 1914. Decided cn 
2nd April 1917, from Aj iiellate Decree 
of Sub-Judge, Murshidai^rd, D/- 4tli 
FebruaiN 1014. 

Civil P. C (1908), O. 2!. Rr. 92 and 93 — 
Suit for refund or purchase* money, tnairtain 
ability of — Judgmint debtor found (o have 
no saleable interest—Purchaser at execution 
sale can sue for refund of purchase money— 
Suit is maintainable though plaintiff does 
not ask to set aside sale. 

A purcba;'cr in exccntii n cf a dccrtc cau b’. a 
r(f;ubcsuit obtain a refund of the rnreba.-e* 
mcaey paid by him an the ground that the 
judgineut'dcbtor had Qo saleable iutcr^.t in the 
properly at tbe lime it was put no to sale. 'I’bo 
remedy cf surb » purcbii cr is net limited to 
miikiDR au application for the purpjsH under tbe 
terms cf Civil Procedure Ccd>-. [P oCC C 2) 

Tic Miil is maii taiuabl.- even though Ibe 
I'l'iiulifT decs oi t u^k to .-el as-ido iho auctiou- 
salo. [P 5C'0 C 1] 

Brajendrn Nolii Chaltcrjce—iov Ap¬ 
pellant. 

Kiishna Kamal Moitra.GugonClunid 
Boral for A. K. Fozlul IJuq and Biraj 
Mohan Mazumdar -lcr Kes] onderiis, 
Fletcher, J.—Tliif is an ap[ eai i>\ the 
plaintsll a^juicsS a deeisiou of the learned 
Subordinate Judge of Berhampur, dated 
4th February 1913, affirming the decision 
of the MiiQsif cf Lalbagh. The plaintiff 
brought the suit asking, first of all, for 
jiosstosion of a ctrtain cccupancy holding 
wliicli he had bought at a sale in execu¬ 
tion held under a decree founded on a 
mortgage. In the alternative, ho asked 
that, in the event of bis not lieing ablo 
to recover possession of that land, he 
might be allowed to recover back the 
money that be had paid for tho purchase 
of the land. Defendant 1, who was a 
co-sharer-landlord. resisted tho plaintiff’s 
claim on tho ground that he was a pur- 
chaser of the property undera rent-decree 
and that, therefore, tho plaintiff could 
have no right as against a person claim¬ 
ing under a rent-decree. The learned 
Judge found that portion of tlie case 
against the plaintiff and there is no appeal 
here with reference to that, namely, that 
defendant 1 is not liable to be ejected by 
tbe plaintiff as he claims to have pur¬ 
chased tbe property in execubiou of a 
rent-decree. 
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With to Uieother point,namely, 

A- fci -Ahet: icr or n..b the jiiHi’rrient.debtor 
U t*io t.tiie the jitaintiff i>urcha?od ilie 
pruj’.'Kv h-i'i any saleable interest, and 
wh'.'.i.'i-, il t!to jt.) debtor l-jad no 

sa.io I Me itUerf'K I ho pl iintiH is entitled 
to I'.c: vf-r ha-.'h his piucliase-mooey in 
fchi< s'li', i,h.' caS': has boon dismissed by 
the li'a-LCi] .Jn Me. The leamed Judge in 
the [fitnaiy Ouurfc found ijuit-o clearly 
that the jud,_;'ii; ut-dobfor bad no saleable 
intero.-t. at t.bo dito of llie sale to the 
pliintilt. The lower afipellate Court 
seorns to have adoptei’l the same viuw, and 
in fact, it is impossible to read tlie rest 
of the judgment of the learned Biibordi- 
nato Judge excej^t on the footing that the 
jiidgiiioiii.del)tor h:vl no .sab.'nble inloresfc. 
But fho ie,u'jjd<] -Judge in thelouer appal, 
lafo ' Aju- t .iociijn'-i to decree the suit on 

nio gfi.m* I ii-A. .-v-eii if a -eparato suit 

Could ho i,ia;i,i i: li,-.] (o i-ecover the money 
which the plainclf had given forthepur- 
chnsoot the property, hedid notask toset 
as;do the sale And that, therefore, he could 
not recover rlio money. T!);:t obviously 
|Cannrt he right. The mere fact that the 
I>l'iintiTf asked for his money l)aek hut 
did notask for the sale being se'’- aside 
:caunot bar his right. In f’let. it is quite 
absurd that he cpould ask to set asi le 
the sale when the Juds’e found that there 
was nothing to becuise the judgment. 

debtor had no iiitL'iost hi the property 

aO' , if the piiint:il had uo interest, why 
he <^ho'iM go t hrough the farce of asking 
bfio 0 jiirt to set aside tlie sale ? 

The only point in this case is whether 
a suit of fdiis nature does lie. Appa- 
renbly, all the High Courts in India sec-ra 
to agree that a suit of this nature does 
lj6- It ii sulfjcient to refer to the deoi- 
^on of this Court in the case of Earn 
Kumar Shaha y. Earn Gour Shana (1). 
There are cases also in the other High 
Courts in support of this view. But it 
has been objected that those decisions 
related to applications under the provi- 
sions of the old Code of Civil Procedure, 
and that, under the new Code, there has 
been a change. The authorities that have 
been cited show that that is not so. In 
the case of Emtomji v. Vinayak Ganga- 
dhar (2), which was clearly a case under 
the new Code, the Court held expressly 
that a suit would he under the provisions 
of tj^ ^de of Civil Proced nrfl (5 of 1908). 

(1910) 87 Cal 67=2 I C 559 
2. {191lj 36 Bom 29^:7 I 0 955. 


A similar view has been taken in the case 
of Muhammad Najib Ullah v. Jai 
Kdrain (3). The cases seem to establish 
that a suit of this nature does lie and 
that the purchaser in execution is not 
limited to making an application under 
the terms of the Civil Procedure Code, 
If r,hat !S so, and the learned vakil who 
ai>pear9 for the contesting defepdants has 
not challenged that it is not so, the case 
seems to he a perfectly simple one be- 
cause all that the learned vakil has ah 
tempted to urge is that it is not estab. 
lished that the judgment-debtor had no 
saleable interest, and, if he had no sale¬ 
able interest, I gather from the learned 
gentioinarTs argument that he did not 
deny that the plaiutitf would be entitled 
to recover hack the monev paid by him 
in tho'G execution proceedings. That ap¬ 
parently is the only matter in this case. 
As I have already said, I think the learned 
Subordinate Judge, although he has not 
stated so in express terms, did mean to 
find, and his judgment is only consistent 
with that view, that the judgment-debtor 
hal no saleable interest in the property. 
Therefore, in ray opinion, the plaintifi is 
entitled to recover back the money paid 
by him to the decree-holder in the suit 
brought, on the mortgage and in execution 
of which he rurchased the property. 

I thiiik the decree of the learned Sub¬ 
ordinate Judge in the lower appellate 
Court ought to be varied and in lien of 
the decree dismissing the plaintiff’s suit 
in toto a decree oughtto be passed against 
defendant 3, namely, that the defendant 
should be ordered to pay to the plaintiff 
the sum of Es. 50 together with interest 
at the rate of 6 per cent, per annum from 
17th March 1911 until realization. De¬ 
fendant 3 must pay to the plaintiff b>9 
costs not only in this Court but also io 
the lower Courts. The appellant most 
pay to the other defendants,^ who have 
appeared and against whom the appwl 
has not been pressed, their costs in tbis 
Court. We do not disturb the order of 
costs made in the lower appellate Court 
in favour of these last mentioned nefou* 
dants, 

Smither, J .—I agree. 
v.b./b.k. Decree varied, 

3. A. r R. 1914”An 252=26 IC 69=30 AiT^* 
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Fletcher and Newrould, -T-T. 
Lokcnath Dey and another — Djfou- 
dants—AppeHiints, 

V . 

Bara Cha-uilra Majumdar — 
and others —Dofeodaots—Respondent'^. 

Appeal No. of lOlfi, Decided on 
2nd August 1917, from appelUco decree 
of Sub-.Judge, Second Court. Myuieusingh 
D/- 30th Septenibor 1915. 

PracHce—New plea—Point not raised in 
pleading!, issue or grounds of appeal can* 
not be decided, 

A pliiiutifl caouot be allowcil to luake a case 
that turns ou the evidence which differ? from Ih'' 
ca?e set up in the plaint. [P 507 C 2] 

Where the lower aipellate Court decided an 
appeal cn a point not set up in the plaint our 
raised before the Primary Ccut*, ui-r in tie 
grounds jf'appcalibefore the lower appellate Court, 
the high Court reversed the decision and remauded 
the cai-e to the lower appellate Court to have the 
appeal re-bcard on the matters raised in iho 
grounds of appeal. [P 507 C 2) 

Jogesh Chandra Jloy aud Jatindra 
Mofian Cheudhury —for Aiipeilaois. 
Birendro Kumar l)e ~ii>x Respondents. 
Fletcher, J. - Tbis is au appeal by de- 
feodants 1 lUid ‘2 agfinsfi a decision of 
the learned Sul cr:iin;>!o Uidge of Myinon- 
singh, dated vOth .Vpii! l‘Jl5, r*;vei-iog 
the decision of the '.iimsif of Kushar- 
gunj. The suit was I rought i*> a peison 
who claimed as the transfereo of a joto 
right for recovery of i' 08 se‘->ion. The 
case has been decided in the iov oi appel¬ 
late Court on the questionoi adveise pos- 
session. Having read that judgment, I 
am of opinion that if the point was o|)eu 
to the learned Judge to decide, the evi- 
dence was ample to warrant him to come 
to the conclusion that he did. But on the 
facts that the learned Judge nas found, 
it is almost impossible to hold having 
regard to the cases decided by this Court 
with reference to adverse possession of 
limited interests, that the piaintiQ' has 
establisbod the case of adverse possession. 
Of course, if the plaintiff was entitled to 
make that case, it had to he raised. The 
point made in tbis appeal is that the 
learned Subordinate Judge has decided a 
case not set up in the plaint, not raised 
before the Primary Court neither by way 
of issue nor by way of argument—and 
which found no place in the grounds of 
appeal preferred by the plaintiff when be 
appealed to the learned Subordinate.Judge. 
That, I am afraid, is correct. The gentle¬ 
man who represents the plaintiff has 


nob been ahlo to sliow either in tlio plaint 
or in I he judgment of the i‘'ii!?t Court 
in the issue ?t?tt'ed between tlie parties 
or in the grcunls of uiipeil vhich liis 
client prefei lad lo the Icituc’^ Sulonli- 
nalo .lunge that this (|U(.'slinn ul adveise 
possesfioti ol liiniied intere't v.as laiv'.-d. 
It may be iiu unfortuna'e if-.^ult, I'Ut wo 
are 1 ouod io .'■di! tbr« ii'W ;ui it is. 

One "of tile riiio> ul tlie (.’mUiT i? that you 
caiiiiot malit- a ci^e iliat (urii:. '.n ilv-’ i-vi- 
deiico uiiich d Unis from tin; '-'.voset. up 
in the plaint. Tins case m i .vi.rso | rs- 
sn.-3Siun v'liich Set ins, on tin.' i.icis kaoid 
hv che learned Judge, to be -i 


7i o 


\ '\ i .-0 


vs as clearly not raided in an\ ui the p'O- 
ceediegsand wiis not open (or leci.-ion ity 
the learned Subordinate In tb.ab 

view of the case, the case must go liack 
to the Court of tlie learned Snhordiuate 
Judge to have the appeal re argutd on 
the muttets rais-ed in the plaint and 
in the issues before the learned Miiusif 
and with reference to tdio points raised 
in the grouuds of appeal prnl'er’-ed hy 
the plaintiff to the lowt-r ap[!ellat« Court. 
The costs ol this apooal will a’dile the 
result of the re hearing by the learned 
Subordinate .Tmigp. 

Newbould, j. —1 agree. 

v.B./u.K. Case I’jmauded. 
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T)■;t■^ON AM) Richardson, J.). 

Lalit yiidian Chukralnrly aud others 
—Petitioners. 

V. 

JJarendra Kumar Dc and others—0\)~ 
1 osite Parties. 

Criminal Kevn. No. 515 if 1917, Deci¬ 
ded ou ^ith June 1917, against order of 
Addl.Dist Magistrate, Dacca. 

Eastern Bengal and Assam Disorderly 
Houses Act (1907), S. 3 —Order under—Dis¬ 
trict Magistrate cannot interfere. 

A Disti'Ci Magifctralc has no jurisdiction to 
inte. fere with an order passed by a criminal 
Court in the eserci^e of its jurisdiction under 
S. 3, Eastern Bengal and Assam Dieorderly 
Hous's Act. fP 508 C l] 

Bemendra Kumar Vas for Peti¬ 
tioners. 

J. N. Ray and Khitish Chandra Neogy 
—for Opposite Parties. 

Teunon, J.— In this case it appears 
that on a complaint made in accordance 
with the provisions of S. 5 (o). Eastern 
Bengal and Assam Disorderly Houses 
Act, 1907, proceedings or prosecutions 
under S. 3 were taken against the owners 
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an ] 'or- 01 !iou?es N’o>. ", 25 and 
2i) of I:!?!? in the city of Dacca. 

On blvj in iuiry neM Ip accordance with 
tlio p:-uvi.-:on> of S, 3 of the aforesaid Act 
the iti'iiiirin-j Mai’istrato fonod that as a 
inatior of fact- t.he houses in question 
were iise.l as brothels, as disorderly 
houses and for the purpose of habitual 
prostitution to the annoyance of the in. 
hab'-tints of the vicinity, that is to say, 
in conbraventjon of the provisions of 
S. 2 (i)J ci the same Act. He thereupon 
direcied tint such use of the houses in 
(luescion si^ould he discontinued within 
15 diy= ;ro!n the date of the order. The 
P 0 l•^ons ai!eufc-ol hy the order movsd the 
Additional iMstrict Magisferote of Dacca, 
obtained i-oui hitn an order by which he 
praot'.cali, slaved the order of the iuquir- 
inu Ml’ist'-.ite for a period of sis months 
ariii alsi -ijoditied it in certain other 

riie r]ue'tion involved in this Rule is 
wlietiior -ji.e District Migistrate had juris¬ 
diction or '.V.13 competent tu modify the 
order jf the iu-juiring Magistrate in the 
manuer in which he has done, on in any 
manner whatsoever. Neither in the Act 
itself, nor in the Criminal Procedure 
Colo, nor in any law that has been 
brought to our notice Jo we 6nd any pro¬ 
vision whicli jusfciBes the District Magis- 
trate in iniierferiug with an order passed 
by a criminal Court in the eNor'-Ase of its 
jurisdicnion under S. 3 of the Act, to 
which we have made reference. It is also 
clear that if orders made under 3. 3 are 
module,] hy other Magistrate, difficulties 
would arise in applying the provisions of 
S. 6 of the Act. We are therefore clearly 
of opinion that the Magistrate’s action 
was wholly without jurisdiction, and in 
so far as it is an order molifying the 
Trying Magistrate’s order and not an 
order directed to Police Officers, we direct 
that it be set aside. 

Richnrdson, J. I have only one word 
to add with reference to the case of Ra. 
jani Khemtawali v. Emperor (1), which 
was cited in the course of argument. 
Whatevar opinion may have been ex¬ 
pressed in the judgment delivered in that 
case, I do not understand that any point 
was actually decided by the learned 
Judges inconsistent with our decision in 
the present case. 

V-B./R.K. Order set aside. 

!• (1910) 8( Cal 287=5 I 0 323,- 
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Fletcher AND Newbould, JJ, 

Jadah Chandra Bhattacharjee—V\m. 
tiff—Appellant. 

V. 

Mafijuddi and oilim— DefendaDts- 
Respondents. 

Appeal No. 1135 of 1916, Decided oa 
23rd July 1917, from appellate decreed 
Sub-Judge, 1st Court, Jessore, D/. 28tli 
February 1916. 

Evidence Act (1 of 1872), Si. 91 and 92- 
Arrangement to exempt one co-morlgigor 
from personal liability is provable though 
mortgage stipulates payment to be endorsed 
on mortgage. 

Au arrangement, by which one of several mort- 
i-agors procures a release of bis own pcrsoail 
liability in respect of the whole of tbe mortgage 
money on payment of a consideration to the 
mortgagee, is admissible in evidence even where 
tbe contract between the parties as coolained (o 
The rr ortgage-deed provided that any payment on 
account of the mortgage must be endorsed on 
tbe back of tbe mortgage-bond. 

[P 508C2;P 509Cl] 

fJaradhan Ghatterjee—lor Appellant. 

Satis Chandra Ghose and Bhufendra 
Kumar Ghose —for Respoodents. 

Fletcher, J.—This is an appeal by tbe 
plaintiff against a decision of the learned 
Subordinate Judge of Jeesore, dated 28th 
February 1916, reversing the decision of 
tbe Munsif at Narail. The suit was 
brought to enforce a mortgage security. 
The only question that has been raised 
in this appeal is a question with regerf 
to the liability of defendant 9 and bis 
property. Defendant 9 set up twocssM. 
First of all, he set up the case that he, lo 
consideration of the payment of Rs. 
had procured from the mortgagee a re¬ 
lease of his personal liability inrespfl’* 
of tbe mortgage money. The answer to 
that was that the payment could not be 
proved because tbe contract between the 
parties as contained in tbe mortgafie* 
deed provided that a payment on acoouw 
of the mortgage must be endorsed on the 
back of the mortgage bond. But the 
arrangement that the learned Judge has 
iound to be proved in this case is not m 
arrangement covered by the terms of the 
mortgage. 

It is an arrangement by which de¬ 
fendant 9 procured a release of his owd 
personal liability in respect of tbe whole 
of the mortgage-money. That is® matter 
not covered by the terms of the mortgage* 
On the findings of fact, it is 

that the learned Judge correctly held tba 
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defendant; 9 had been released by the 
plaintiff from his personal liability with 
resoeob bo the mortgage. The other point 
was the question of limitation. Defen¬ 
dant 9, having stated that he had pro¬ 
cured his personal release on payment of 
the sum of Rs. 161, alleged that the 
claim of the plaintiff as against the pro¬ 
perty which remained subject to the 
mortgage and liable to be sold in satisfac¬ 
tion of the whole mortgage-meney was 
barred by limitation. Tbelearned Judge 
came to the conclusion that it was so 


Chitty, J .—I agree iu the judgment 
al>out to be delivered by Heaehcrclt. I. 

Beachcroft, J. —This is an '.[•iumI by 
tlio tenant deloniantji in iir'.ceediDgs 
under S. lOo, lien. Ten. Ac-t. 'L'lm Assis¬ 
tant S.ntieincnr. Ollicer wit-iout going 
into the details of the hoblings oi tlie 
various tenants decided in general terms 
that the tenants were entitled to the pre¬ 
sumption iirovidod for in S. i)0, of dm 
Act. On appeal the 'c-rned Special 
Judge remandod lliccase to tlu- Assis¬ 
tant Settlement OHicer, for 'An* pur- 


barred. The learned Judge was led into 
that error owing to the mistake that ap- 
pears in the plaint. But an examination 
of the original document and of the date 
of the institution of the suit show quite 
clearlythat the suit, so (aras regards the 
enforcement of the mortgage against the 
■whole of the property comprised therein, 
was brought within twelve years from 
the date when the mortgage-money be¬ 
came due. In that view, we must set 
aside that portion of the decree of the 
learned Judge of the lower appellate 
Court and hold that the interest of de¬ 
fendant 9 in the property comprised in 
the mortgage is liable to he brought to 
sale in satisfaction of the whole amount 
due to the plaintiff on the mortgage just 
as much as that of the other defendants. 
Subject bo that, the appe'al must he dis¬ 
missed. We make no order as to costs cf 
this appeal. 

Newbould, J. —I agree. 

y.B./r.K. Appeal dismissed. 

A. 1. R. 1918 Calcutta 509 

Chitiy and Beachcroft, JJ. 

Genu Sheik and others —Defendants— 
Appellants, 

V. 

Taramani Gkoudhurani — Plaintiff— 
Responlanb. 

Appeal No. 87 of 1917, Decided on 27th 
June 1917, from order of Special Judge, 

Mvrnensingh, D/. 2.drd September, iOlC. 

Bengal Tenancy Act (1885), S. 50 (2)— 
Applicability of, enunciated. 

Section 50 (2) applies to a holding held at » 
certain rate in wbich abitemeat bas been allow¬ 
ed in rospect of portions of tbe holding which 
have gone out of ouUivation, if the abatement 
boars to the whole rent the same proportion that 
tbe land givea up does to the whole area. 

CP 610 0 1] 

Nagendra Nath Ghose and Brojendra 
Kumar Roy —for Appellants. 

Dwarka Nath Chakravarti — for ,Rea. 
jiondent. 


pose of 
at fixed 


dcci'ling wiiiL:li tenai.L- held 
rents and of ilisnr-nj'.; i.*: r'lc 


applications in viev. of liio ol 
sideratioDS affecting imhancenuui 


■e-' ctjii- 
rent, 


which arose in tbe case. The learned 


Special Judge rightly held ihab the case 
of each tenancy must be considered sepa- 
rately. He further made certain obser¬ 
vations with regard to the fixity of rent, 
and it is these remarks that have been 


called in question in the present appeal. 
For the respondents it has been argued 
that no appeal lies. Tn my opinion it is 
not necessary to decide this point for 
whether an appeal does or docs nob lie, 
the appeal should bo dismissed. For it is 
conceded by the appellants that, the order 
of remand was a proper order, though ob. 
jectioD is taken to the lines on which the 
enquiry ordered should proceed, as indi¬ 
cated in the learned Judge’s judgment. 

Now if ’.VO find that the learnod Judge 
has laid down wrong principles for the 
guidance of the Settlement Officer, in my 
opinion've ought to ioilicate in wi;ab res- 
pect the learned Judge is iri error, whe¬ 
ther tlm present appeal does or dees not 
lie, to ohviato the possibility of tbe fur¬ 
ther enquiry being subsequently clialleng- 
ed on the ground of the same error in 


law. 

The learned Judge has pointed out that 
various rates of rent obtain in the locali¬ 
ty for various classes of land. He has 
further found as a fact that lands in the 
village have been reclassified and altera¬ 
tions made with the effect generally of 
alterations in rent. In such cases of 
alteration he has held, and the correct- 
ness of this part of his judgment is not 
and cannot be disputed, that tliere can¬ 
not be a presumption of fixity of rent. 
He also held, in my opinion rightly, that 
the holding must be regarded as the unit. 
The part of his judgment to vshich exeep- 
tion has bean taken is that part in which 
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lie :'a\- flu' |!rc«iHnpt;ioti of S. 50 
ciiii '/ ;< ’'iiiit'ii f'xi'cpt in cases whero 
ther.t;niu' m -lui'.v (lv 1 ^. in die t.\ven':y 
Vf'i':, j>!ic . i'r.e :.be 'iniiiication there has 
liO'-n no c of la nt O:' onlysuch sli^ihb 

vai I'l'*: - • • '-I'n of rt) account. It ap 
p: IT-' I r h.ji-'inLS oi sonic of tliQ 
te-;'-- . Jrabs !areferrei"! 

in i ;' : ''i. V hii-h iiO'^ me inci- 

[ 1 .! '., i-i I’"if•.;*.i.;on an.’l in rnspnct of 
wL'iii, t' . 't'.'i.’nt'r CO*-. i\}'<ttr;ii-''nr of rent. 
Iti . ucri ijisi.'; it ia tint tliO pro 

posn:,':') s' uo’l iiv the Itarijed -IiKlue is iu 
bo > wi iH terms, b’or tlioiiiih thoro mav 


hav • i.itftn n change of rent it is po'sihle 
there h'*'I'leeu 10 change in the rata of 
vent, ifaiioliling h-i' hecn hehl at a 
certain r ife an-l atiaf-ement h .15 heen givtn 
in respect of a portion of fhe holding 
which iia.' gone cut of cultivation and the 
aliateni' tit heats to tho whole rent the 
Batiie proportion that the land given up 
Idoea to the whole area, it isohvious there 
,bas heen no alteration in the rate cf 
.rent, though there has been an alteration 
in the rent itself. In sucb a case S. 50(2) 
of the Act will apply. Bub obviously 
this will not bo the case if the holding 
includes various classes of land assessed 


Woodroffe, J.— The only question 
that arises from the judgment of the 
lower appellate Court is whether the 
petitioner was or was not a benamidar. 
Ir must be shown that she was either s 
party to the suit ora representative of 
the p-i. ty to the suit. Doubtless she 
\va.^ noi, a party to the suit, for that party 
wfH 0 ’:e Sayani Maiti. She was not also,, 
ncccrliiig to tho finding of the lower ap- 
peihtr^ C' lilt, a representative of Shyatn 
jMaiti u ho hiiiiself uas a party to the 
proe<'edit;g. Admitting for the sake of 
argument tli.at a purchaser from a jndg- 
inont-dehtor is his representative, it was 
found as a fact that the alleged purobaae- 
on the part of the petitioner was nob 
hona fide but a collusive transaotion, 
w hich is equivalent to saying that there 
was DO conveyance and that nothing 
passed to the petitioner. That being so,! 
the Judge was right in bolding that bbej 
petitioner had no locusstandi to maintaini 
an application under S. 47, Civil P.C. 
The appeal is accordingly dismissed with 
costs, one gold raohur. 

Cuming, J.—I agree. 

v.b./R.K. A-ppeal dismisied. 


at diQerent rates of rent. Noother point 
is urged. Tho appeal should, in my opi- 
nion, be dismissed, each party bearing 
their or his own costs respectively. 

V.R./R.K. Appeal dismissed. 

A. I. R 1918 Calcutta 510(1) 

U'OODROFPE AND CUMING, JJ. 

Tarangini Dei — Petitioner— Appel, 
lant. 

V. 

Baikuntha Nath Mandal and others — 
Respondwnts. 

Appeal No. 61 of 191G, Decided on 
27th March 1917. 

Civil P. C. (5 of 1908), S. 47—Non-bona- 
fide purchaser of equity of redemption i« 
not representative of judgment-debtor and 
cannot object to execution of mortgage 
decree. 

An alleged purchaser of the equity of redemp¬ 
tion, whose purchase is found not to be bona 
fide but a collusive transaction, has no locus 
standi to maintain an application under S. 47 , 
Civil P. C.. objecting to the execution of the 
mortgage-decree as a representative of the judg¬ 
ment-debtor. [P 510 0 2 ] 

Jyotish Chandra Eazra, Mohesh 
Chandra Banerjee and Abhoy Charan 
Sarkar —for Appellant. 

Manmatha Nath Roy — for Respon. 
dents. 


A. l.R. 1918 Calcutta 510 (2) 

Beachcroft and Walmsley, JJ* 

Srimoti Prasanna Moyee Betsu, Id rs* 
Applicant—Appellant. 

Appeal No. 31 of 1S07 of 16bh Febro- 
ary 1917, from original decree of Disf 
Delegate, first Court, 24-Pargaoas, 3^^“ 

January 1917. , . 

Court-fees Act (1870), Ss. 19 (1 
19 (H) (4}—Payment of Court" 
motion by Collector under S. 19 
of probate cannot be delayed—Probate. 

The grant of Probate to a petiiionor, who > 
fiK’d the valuation required by S. 19 (1), CoO 
I’e? Act, and has al.eo paid the Court-fee 
site under that section, cannot be dolajeil 
.iceount of the Collector's omission jamaklD? 
motion under S. 19 (H), sub-S. (4J, .-i 

Act. [PSlltJiJ 

Bipin Behary Ghose and Bipifi 
dra Bose—ioT Appellant. 

i^aTTi Charan Mitra — lor the Crown- 

Facts.—In this matter Srimati Pf** 
sauna Moyi Basu, executrix to the ° 
the late BabuKritanta Kumar Basu m* 
an application for probate iu the Cour 0 
the District Deligate of 24-PerS*°°® ' 
The application was made on 3rJ * 
1916, and probate was ordered t® 
granted on 28th July 1916 and the a®- 
davit as to valuation was sent to * 
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Colleolior of 24 Pergannas od 29th Juno 
1916; but the Collector made delay in 
sending his reports as to the valuation. 
Thereafter an application was made 
under S. 19 (l), Court.fees Act, praying 
for issue of prohate on the valuation 
made by the petitioners on which pro¬ 
per duty had already been paid. The 
District Deligate rejected the application 

recording the following order: 

“Collector has not as vet scut his report. Th^ 
applicant prsys for tho issue of a certificate at 
once under sub-S. (J), S 19-1, Court-fers Act. 
but in this case there is uo motion by the Col¬ 
lector under S. 19-11, snb-S. (4). I do iV't 
find any provision to issue a certificate penditiq 
inquiry by the Collector regarding the valua¬ 
tion. Prayer rejected.” 

Against this order the petitioner pre¬ 
ferred an appeal to the High Court. 

Judgment. —The learned Government 
Pleader, to whom we ordered a notice of 
this application to be given, has con¬ 
ceded that he cannot oppose this appli¬ 
cation for issue of probate. The peti¬ 
tioner has filed the valuation required 
by S. 19 (1), Court-fees Act, and has also 
paid the fee requisite under that section. 
The learned -Judge seems to think that 
because the Collector has not made a 
motion under S. 19 H, sub-S. (4). the 
probate cannot be granted. Sub-S. (2), 
of S. 19 (l) says that the grant of probate 
should not be delayed by reason of a 
motion by the Collector under S. 19 (H). 
If the grant is not to be delayed in a 
case where the Collector has made a 
motion, we do not see on what principle 
the grant can be delayed where he has 
not made a motion. The appeal is al- 
lowed and probate will be issued at once. 
Det the order be sent down at once. 

v.b./r.k. Appeal allowed. 
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WOODROFPE AND MOOKERJEE, JJ. 

Sati Nath and others —Defendants— 
Appellants. 

V. 

Batanmani Naskar — (Plaintiff others 
and) Defendants—Respondents. 

Letters Patent Appeal No. 51 of 1912, 
Decided on 27th Febrnary 1917, against 
tho judgment of Riohardson, J., D/- 26th 
April 1912, in Appeal from appellate 
decree No. 3686 of 1910. 

Execution eclo^Pureliteer from decree* 
holder of property purchesed by Utter tn 
•xecution^Subeequeni eelting oiide of eeU 
with notice to decree-holder bind# purcheter 
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though he is entitled to refund^Civil P. C. 
O. 21, R. 92. 

The pnroliasor of a property from a decree* 
holder, which tho litter purchiisod at a sale in 
cxocntion of lii^ decree, cannot treat a< a nullity 
snbs;iqneiU prnc‘cdincji of tlio execution C ^nrt in 
which the execution sale is >et ri^iJo vilh n nice 
to Ine decree-holder but in the ahspne** i f and 
witlioui notice to tho lurcla or. as sueti pr'cccl* 
in<*s ig:iiu*»l llu' d Ofo-luM r, A'O cnod tlsi 

llin parch or wju cl;imH itir'''U;;b thi? 

cirop. -h, Ij. r. [I* ill 0 •)] 

Ihr such ^nirclia'^r eniilltd 1 • a t>'\^ f, ! of 
ti o I ric' p.nd bv him wiili i^t n.fri .*n )ii^ 
WM.i'.r. * Ij 

Mainn-ilha N<tth Mouki’rjrr-—for A i pt-l. 

hints. 

Soahi .b’l’A'Jfur H'/Si '—for Ke-pou-luiis. 

Woodroffe, J.—Tiieplaiutili seeks in 
the first place to reco-'er i‘Osses?icn of a 
property purc’iaFeil from one Aditya 
Chakravarti. Ho was a decree-holler 
who purchased tho property at a sale hold 
under his decree. After his sale to the 
plaintiff, the Court sale was set aside on 
notice to Aditya but in theabseuceof and 
without notice to the plaintitt. It is 
conceded that the plaintiff is not in the 
position of a stranger who lias purchased 
at a Court sale and who is pleading a 
bona fide purchase without notice; and, 
it is conceded, he is, therefore, a person 
taking through the decree-holder pur- 
chaser at the sale and standing in the 
same position as the decree-holder. The 
question, therefore, before us is whether 
Of not we should treat the order setting 
aside the execution sale as a nullity or 
as a mere irregularity. If it wasanullity, 
then of course the plaintiff’s title is made 
out; if, however, it was an irregularity 
then the plaintiff’s remedy was in the 
execution Court to set aside the proceed¬ 
ings which were held in his absence. I 
think, however, that it has not been' 
made out that it was a nulity and that 
this is so is shown by the fact that there 
is no doubt that the proceedings were 
held on notice to Aditya. Therefore, they 
were good proceedings as regards him, 
and the plaintiff claims through him. 
Possibly if the plaintiff had gone to the- 
execution Court and had represented to 
that Conrt that Aditya having disposed 
of his interest was no longer concerned 
in the matter and that he should be made 
a party to these proceedings, the Court 
might have acceded to his request. But 
the fact that the proceedings were held 
in the absence of the plaintiff would not 
make them a nullity, seeing that they 
were held in the presence of a person 
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t:w 'i:. 11 S.e i;lairtis, namely. A litya, 

Th": 1', t'fi ’ 'li' tiie suit, s ^ far 

i? :• .1 ; a;t po-session a-s ai’iinst 
leffti i li’i' 1 !o >', fails an 1 must be dis- 
Miissol wit'i ivi.-ts in all Courts. 

Tbe-e is, h'-i-.vever an alt?ruative relief 
souslu iiy tiie [irayer {"ha) of the plaint. 
TliG phuntiti' siys: If the j)!aintiff bo not 
hold )iy the Court to be entitle] to recover 
iihas poviL'-ihon, then in that case lie 
jirays Miat lie mav iiava a decree clirect- 
iiA; refund of the consi.leration mouev bv 
the )uo forma defendants 0 to 12 an 1 
)iaynient of the sum of Us. 10 as conipen. 
s-ition on account of cultivation expenses. 
As re:;u' lS fho latter p^rt of this claim, 
v.'o kri',.A n ^thui^ :\i,l there is no rntn. 
imn uf H ■ i! M-' ju; h. But as rc^aiuo 
tho t O'l u ms'.'Moli iii.Kiey which amounts 
f.o K-. rhe |'!-‘.iunli is entitled to a 
k‘. I'c-i lo!' that ; um aiiaiiiob the defend- 
ints !i to 12 with interest thereon at six 
per cent, par annum from the date of the 
'Uit to I he date of reilii'ation. It does 
not apfH'ir that these defendants have 
taken anv pirb in the suit in any of its 
staples, and therefore, though the ?>uit is 
d’.'meod as against those defendeuts. the 
decree will not carry any c.-sts. 

The aiipeil is allowed in these terms. 
Mookerjee, J.—I agree. 

v.B./u.K. Appeal allowed. 
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Oh \TT)’,Ii.JEA AND KiClIAIIDSt’N, JJ. 
Kri.shna JJas lioij and others —Decree- 

holders—Appellants. 


V. 

Ko'i Taio C!iowd}iura7ii and others — 
Judgiuon 1-1*01; tors—Respondents. 

Aiipoal No. 153 of 1916, Decided on 
23rd July 1917, from appellate decree of 
Disb. Judge, Tipperah, D/- 15th March 
1916. 

(a) Civil P. C. (1908), S. 52-Suil f or 
arrears of rent against six persons three of 
them being dead —Decree is not nullity—It 
con ba executed as money decree only against 
judgment-debtors living at date of suit— 
Landlord and Tenant. 

The i-laiutifi brought a suit for arrears of rent 
against si.'L persons, three of whom were dead, 
and obtained a decree. In osecuiion the repre* 
seutativea of the deceased defendants were 
breu^bt on the record, but they objected to tha 
oicculiou of the decree on the ground that the 
decree was a nullity having been obtained against 
persons some of whom were doad: 

Beld'. that the decree was not a nullity and 
could bs executed as a money decree as against 
those judgment-debtors who were living at the 
date of the suit and the decree passed therein. 


although it couli not be executed as against the 
representatives of the judgment-debtors' who 
w^ro dead when the suit was instituted: 33 Cal 
5-50. 11 r. ]■■. X. 1016, 6 7. C. 387, Poll. 7 I. C 
810; 10 H-. n. 304 and 3 C. \V. N. 371; Dist. 

LP515C2; P 517 C 1 ) 
(bl Landlord and Tenant—Rent—Suit for 
—Liability of joint tenant* ii joint and *eve- 
ral. 

The liability of joint tenants for rent is, like 
the liability of joint promisors, a joint and seve¬ 
ral liability. [P 514 0 2] 

Per Richardson, J.—The liability of co-tenants 
is presumably joint and several, unless it is 
shown to be merely joint. [P 517 c 1] 

(cl Contract Act (1872), S. 43-'Joint pro- 
missors— P romisee cansue one ormore under 
S, 43. 

i^octiop. 4:3 enables a promisee to sue one or 
more rf fevcral joint promisors to enforce the 
joiiu liability. (P 613 Cl] 

(«!' Landlord and Tenant—Rent—Suit for 
—Joint tenants are jointly and severally 
liable—Contract with single person—Liabi¬ 
lity of bis h eirs is joint. 

When a contract is made with several persons 
as tenants, they are jointly and severally liable 
for rent. But, when the contract is made with 
a single person, after his death Ibe liability of 
bis heirs is a joint liability. [P 514 C 2] 

'c) Contract Act (1872), S. 43—Persons 
jointly liable for debt cannot insist on being 
sued together in absence of express agree¬ 
ment, 

In England it is the right of persons jointly 
liable to pay a debt to insist on being sued to¬ 
gether. But ill India, apart from express sgrec- 
roent, this right has been abrogated bv S. 43. 

[P 613 C l] 

(f) Landlord and Tenant — Rent — Joint 
tenants—Liability of each for entire rent de¬ 
pends upon intention of parties. 

Per Chittcrjea, J .—Whore a landlord creates 
a t.nancy in favourof two persons jointly, whe¬ 
ther each i.s liable for the entire rent depends 
upon the intention of the parties and where 
there is a written contract, the intention wonld 
depend largely on the contract. [P 6H C 1] 

Rupendra Kumar Mittra —for Appal- 
lants. 

Bhabatara^i Brahmachari —for Rea- 
poodsots. 

Chatlerjea, J.— This appaal arises 
out of an application for exeentioo of a 
decree. The appellant brought a suit for 
arrears of rent against six persons who 
were the tenants and obtained a decree. 
It appears that three of them had died 
before the institution of tlie suiti and 
when the decree-holder brought the re¬ 
presentatives of the deceased judgment- 
debtors on the record in the proceedings 
in execution of the decree, they objected 
to the execution on the ground that the 
decree was a unllity having been obtained 
against persons who were dead, and tha 
Court of first instance gave effect to the 
contention, and the order of that Court 
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was ooQfirmed hy the Court of Appeal 
below. The decree-holder has appealed 
to this Court, and it is contended on his 
behalf that although the decree was not 
binding upon the heirs of tho jii lgment- 
debtors who wore nob living at the date 
of the suit, the liability of the judgment- 
debtors is joint and several and that the 
decree.holder is competent to proceed 
against such of the judgment-debtors as 
were not dead at the time of the instibu- 
tioD of the suit and that as against then^ 
the decree was binding. 

The first question for consideration 
therefore is whether the liability of joint 
promisors is a joint or a joint and several 
liability. Now S. 43, Contract Act, lays 
down that when two or more persons 
make a joint promise, the promisee may, 
in the absence of express agreement to 
the contrary, compel any one or more of 
such joint promisors to perform the 
v?hole of the promises. As pointed out in 
HemendroCoomar MuUick v. Rajendro- 
lall Moonshee (l), the section allows the 
promisee to sue one or more of several 
promisors in one suit and so practically 
prohibits a defendant in such a suit from 
objecting that his co-contractors ought bo 
have been sued with liim. It was deci¬ 
ded in that case, following the rule laid 
down in King v. Iloare (2), tliat adecree 
obtained against ouo of several joint pro- 
raisors is a bar to a subsequent suit 
against the otljors. We are not concerned 
in this case with that question, upon 
which there is a difference of opinion. 
Bub as pointed out by Sbrachey, C. J , in 
Muhammad Askari v. Radhe Ram Singh 
(d), the right of joint debtors bo have all 
the oo-contractors joined as defendants in 
any suit to enforce the joint obligation, 
which in England before the Judicature 
Acts could be enforced by means of a plea 
in abatement and since the Judicature 
Acts by an application for joinder, has 
been in India expressly excluded by S. 43, 
Contract Act. 

Tho next question is whether the liabi¬ 
lity of joint tenants for rent is a joint and 
several liability. That question has been, 
considered in several cases in this Court. 
In Joy GohindaZiaha V.Monmotha Nath 
Banerji (4) a preliminary objeotiou was 
taken to the hearing of the appeal on the 

1. (1877 78) 3 Cal 35a! 

2. (1814) l.S Mi W 491^14 L J Ex29. 

3. (1890) 12 All. 807. 

4 . (1906)S3 Cal 580. 

19ia 0/65 & 66 
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ground that one of tho defendants.res¬ 
pondents (in a suit for rent), had died 
and no substitution of his lioiis liad been 
male. Tho loirnod Judges (Mitra and 
Geidt, .IJ.,) ovorrulod bheolijection on the 
ground that tlie 

'liability of (lofoii(3.inU if liowever joint aiid 
pcvoriil, ami the iP-ith "f oiio of tho dofendants 
witiniit hi.« los’^tl reprc^i’ntativej h-'itu *ubUiliitod 
ill 111' pUcd caiimt exMnerale the other defen- 
divot- from lia*'iliiy. The a|)|)eul ahivte^ only >0 
far a'5 the dec’iv-;ed defoiidviit i> eoiii-erued, 

The Slino principle wts' followed in 
Jogendi-a Nafh liOfj v. .Vuru/)? 

Xaii'h (•>), where a suit for rent was 
brought and an ex parte decree obtained 
against all tho tenants, which was sot 
aside at the instance of some of tlie de¬ 
fendants, and the other defendants nob 
having been served with notice of/the 
restoration of the suit, the pliintilf did 
nob proceed against them; it was held by 
Rirapini, .\g. G. J., and Sharfuddio, J., 
that 

“jjint teoant? aro j jintly and severally liable for 
the rent. To hold that they are only liable each 
for hie own share of the rent would be directly 
opposed to the p>licy of the Act .as Uid down in 

S. 68 of the Acs (Bsiii^al Tenancy Act.") 

This decision was aijproved of by D. 
Ciiabterjee and Vincent, JJ., in Rnmeswar 
SiiKjh V. Jaidili Jh'i((y). In th>t case 
one of the defon lanis in a suit for rent 
died before the issue of summons. The 
fact of the deatli w.as brought to the 
notice of tho Court, and there was an ap. 
plicibion to bring in his boirj. No fur¬ 
ther 3b9[t3 were taken by the Court and 
a decree was passed against the decoa'^ed 
defendant as if iie were living, lu the 
lower appellate Court the alleged heirs of 
the deceased wore bvougbb in as defen¬ 
dants, and there it was c -utendel that 
they bad been brought in after the expiry 
of the period allowed liy law, that the 
application for substitution was therefore 
barred by limitation and that the whole 
suit ought to fail an 1 the contentions 
were given effect to. On second ajipeal 
this Court hold that tho decoasa.! boing 
only one of several tenants, it was (juite 
competent to the plaintiff to maintain 
his suit against any number of sover.vl 
joint tenants and that therefore the suit 
against tlie other defon lanbs was main¬ 
tainable. 

In another case however in tho same 
volume Kashi Kinkar Sen v. Satyendra 

5. (1907) ll c”vv N 

6. (1910) 6 I 0 837. 
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.\alh lUi'i-Iro (7J, Mookerjee and Sliar- 
fiidilin, -l-l., were of opiniou that the 
piopor^ition that the lan Uord may main¬ 
tain a suit for rent against any number 
of several joint tenants had been too 
broadly laid down in Eamesioar Simjh v. 
Jaideh Jha (6), and that when a landlord 
creates a tenancy in favour of two persons 
jointly, whether each is liable for the 
entire rent depends upon the intention of 
the parties, aud that in order to deter, 
mine whether the promise is joint and 
several, it is to be ascertained not only 
whether several persons have joined in 
making a promise to the same person, but 
also whether at the same time each of 
them has iu addition made the same pro¬ 
mise sopiratelv to the same i)romiseo. 
ft) that case, the landlord sued three per- 
^ons wl -,0 wore the tenants for recovery 
of rent at the rate of He. l-o annas per 
year. The defendants pleaded that the 
lent payable was at the rate of 12 annas 
IGg’indi'S oniy, but the plaintiff having 
produced a rcatlcess return filed by defen¬ 
dant 1 which supported the rate alleged 
by the landlord, the Court of first in¬ 
stance gave a decree at tliat rate as against 
defendant 1 for the entire rent and dis¬ 
missed the suit against the other two. 
That decree was affirmed on aiipeal and 
in second appeal the learned -ludges after 
stating that the rule that the landlord 
may maintain a suit for rent against any 
number of several joint tenants was stated 
in too compiehensive terms observed as 
follows: 

"Weiciiy add that even if it could be laid 
down that ordinarily a landlord may make one 
of several joint tonaots responsible far the whole 
leut, the d.ctriue would bo inapplicablo to the 
present case for two special reasons. In tbo first 
pliCG, the landlord has brought bis suit against 
all Ibreo tenants, as against oso be has gat an 
admission in favour of the rate of rent asserted 
by himself, as against the other two, be has no 
evidcce to prove the rate and cannot possibly ob* 
tain a decree at a rate higher than tbo rate ad* 
mittsd by them. Under such circumstances, he 
caunot obviously bo permitted to obtain a decree 
for the whole rent against defendant 1 and ask 
for a dismissal of the suit as against tbo others, 
if this decree were maintained in a suit for con- 
tribuiion by defendant 1 against bis cosbarers, 
the position of the former would be one of consi* 
derable embarrassment. Defendant v/ould be 
liable to s.stisfy the claim of the landlord at one 
rate and then possibly find .himself unable to 
recover an) thing from bis cosbarest except at a 
very much smaller rate: this would be clearly 
unjust. In the second place the tenancy is ad* 
miiiedly an ancient one and the tenants in ocon- 
pation are the representatives of the original 

7. (1910J7 I084C. 


tenant. Now, even if it be assumed that one of 
several j:iuttenauts is liable for the whole rent, 
it does uot follow by any means that when 
land is let out by /I to B upon the death of B 
every one of bis heirs is liable for the whole rent. 
As was pointed out in the case of .ihinsa BifK 
V. Ahdul Kader Saheb (8), the heirs really con¬ 
stitute one body and cannot be treated neces* 
sarily as persons who have made joint and seve¬ 
ral promises.” 

I think the principle upon which the 
actual decision in the above case was 
partly based, viz., that the heirs of the 
original tenant constitute one body, and 
that in such a case there is only a joint 
liability, cannot be disputed, lo such a 
case there is no promise by two or more 
persons. The contract is with a single 
person as tenant and tvhen be dies the 
liability of his heirs is a joint liability. 
The principle was followed in Shaik 
Sahedv. Krishna Mohan Basak (9). In 
the present case the contract was made 
with six persons who were the tenants, 
and the cases cited above go to show 
that in such a case there is a joint and 
several liability. The earlier cases re¬ 
ferred to in the judgment in the case of 
Kashi Kinkar Sen v. Satyendra Nath 
iihadro (7) are distinguishable. In Roop 
Narain Singh V. Juggoo Stngh (10), it 
was BO doubt held that a suit for rent 
due from several raiyats on account of a 
holding which had been let out to them 
cannot be brought against one of them, 
but must be brought against all of them. 

The case however was decided be¬ 
fore the passing of the Contract Act 
and S. 43 of that Act therefore, was in¬ 
applicable to that ease. In Khetter 
Mohan Pal v. Pran Kristo Kahiraj (11) 
the suit for rent was brought against 
one of the heirs of the original tenant 
and the question was whether he alone 
could be made liable for the entire 
rent. The rent claimed was on account 
of a permanent tenure and the learned 
Judges held that there is no law which 
compels a landlord in order that he 
might succeed in a suit for rent to sue 
all the heirs of a deceased tenure-holdor 
when be had no notice who the heire 
are. As stated above the liability of the 
heirs of a tenant is a joint liability and 
in the case of an occupancy right all the 
heirs most be sued and it was because the 
rent claimed in that cas e was on accoun* 

8. (1902) 25 Mad 26. 

9. (1916) 85 I C 563. 

10. (1863) 10 W R 301. 

11. (1899) 30 WN 371. 
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of a pormRnenfc'.teDuro(iu respect of which 
the law provides for notice of succession 
to the laodloril), that the learned Judges 
observed that the defendant being admit¬ 
tedly one of the heirs and in possession 
of the tenure was liable for the rent and 
he could not defeat the plaintiQV suit by 
showing that there areother heirs equally 
liable unless possibly he goes further and 
shows that their names have been noti¬ 
fied as successors of the original holders 
or that they have been paying the rent 
and getting receipts as successors. In 
^am Taran Ghatterjee v. AsmaluHah 
Sheikh (12) one of several joint tenants, 
who had executed a kabuliyat in favour 
of the landlord for the entire tenure was 
held not to be bound in excess of his 
share and not liable for the whole rent 
but it was proved in that case that the 
other tenants did not acquiesce in the 
kabuliyat and in a separate suit by the 
other tenants against the landlord it was 
found that thoy were not bound by the 
kabuliyat. The case oi Ananda Kumar 
Nashar v. Bari Das Flatdarin) related 
to the heirs of the original tenant (an 
occupancy raiyat) and as the landlord had 
sold the holding in execution of a decree 
obtained against some of the heirs ignor- 
ing the plaintiffs who were also heirs 
and from whom ho had acccplol rent, 
it was held that the entiro jama did not 
pass by the sale and the plaintilfs’ 
right was not affected tliereby. In 
Abdul Bab Chowdhury v. lUjgar (ll) 
it was held that the landlord cannot suc¬ 
ceed in a suit for rent in respect of a 
patni tenure (which had devolved on two 
muttawalie) against ore of tho mutwalis 
because muttawalia stand in the position 
of trustees. 

Ths actual decisi-nin the case of 5:as/ii 
Kxnkar Sen v. Salijendra Nath Dhadro 
(vj turned upon the grounds stated at 
p. 64o (of 12 C. L J .)of the report, which 
1 have quoted above. There are. how. 
ever, the observations made by the learn- 
ed Judges that where a landlord creates a 
tenancy in favour of two persons jointly, 
whether each is liable for the entire rent 
depends upon the intention of the parties. 
In a case where there is a written con- 
tract, the question of intention would dc- 
pend largely upon the terms of the con- 
tract. But in the pr esent case it does 

12. (1902) C OWN 111. ■ 

IB. (1910)27 Gal 616. 

14. (1908) 86 Oal 182. 
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not appear that tfiero was any written 
ontr.ict an 1 wo do uot know what woro 
the terms of such contract if thoro was 
any. There is, therofore, noLhiug to shew 
that the parties intended only ;i joint lia¬ 
bility. No argument can he founded on 
tihe ground that tlielandlord clioso to suo 
all the tenants houause tlie landlord had 
no knowledge that some of the tenants 
were dead when he instituted a suit. So 
far as the dooreo is cencoroed, there is 
nothing in the decree to indicate that tlie 
nature of the original liability was chang¬ 
ed by it. It is unnecessary to state that 
if tbo landlord wialied to proceed against 
the holding itself under the provisions of 
Ch. 14, Ben. Ten. Act. he could not do so 
unless he obtained a decree against the 
heirs of the deceased tenants also, but he 
wants to execute the decree only as a 
money decree. 

The present case iscovoredby the piinci- 
pies of the decisions in the cases of Joi/ 
GoUnd boha v. Moymotha Nath Jhiyici'. 
ice (4), Jo'jenara Nath Bon v. Nogendra 
Narain Nandi Lj) and Bamesu’ar Sinyh 

Jaideb Jha ('•). I accordingly hohl 
that the decree is not a nullity and that 

the plaiptiQ' is entitled to execute thode- 
cree against the judgment debtors who 
were living at the date of the rent suit 
and the decree passed in that suit. The 
case will go hack to the Court of first in¬ 
stance for proceeding with theesocution 
against them. The decree, however, will 
be executed only as a money.decree. We 
tnako no order as to costs. 

Richardson, J ~I agree that the ap- 
peal should succeed, ft is clear that the 
decree cannot be execiuod as against the 
ropreientative.s of the judgment debtors 
named in it who were dead when the suit 
was instituted, hut why should it not be 
er.ecuteias ugaioat, the iudgmeut-lebtors 
who were alive at the date of the suit or 
their representatives? In the argument 
before ua the question was raised whe¬ 
ther under the original contract between 
the landlords and their tenants, the liabi- 
lity of the latter was joint or joint and 
several. The question, I suppose, where 
there is a written contract, must turn 
largely on its express terms. Bub as I 
understand the matter, the principal 
difference between a joint lialility 
and a joint and several liability is this. 

A liability is joint if on the death of one 
of the joint promisors the liability be¬ 
comes the liability of the surviving pro. 
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ati'l no liaVility devolves upon the 
h^ir? i)V le-jal ro(iresen!ative3 of the de- 
ceit-ed 1 ‘fomiscr. lu Keudnil v. Jlomtl- 
ton (lo). r^Di-.l Fonzince says an p. r)‘2{r. 

■'If a man deliver goi'ds or 1-nd m->ney to two 
narincri', the vroiiii^c whicli th-i law i:nr5i:s U 
a pint po nii-o. I'oe otkcl oi such a i-romise as 
di>lii!'id'iicd from a joint and sevcuil proniis?, 
is ih-.t in ci.c c( death Ihe debt is cntorcible 
ou!v nc;iilltiiG survivor. 

It may tie said, thorsfore. that thissur- 
vivots’iip is the disiinstiij’hirs marU of a 
joint contract. Where there is’no survivor¬ 
ship and the liability extends beyond the 
surviving debtors to the estate of a deceas¬ 
ed debtor, the liability is presumably joint 
and several with tlie ordinary incidents 


of such a liibility subject possibly, in ex¬ 
ceptional c.issj, to any luolilieatiou im- 
posol by express agreement. No doubt 
there may he dillerences in other res¬ 
pects bsluoen a li.ibility which is joint 
and a liability whicli is both joint and 

several. Kor instance, in England, it is 
■'the risht of parsous joiotly liablo to pay a 
debt to insist on beiugsuei tJiiclhsf. Lord Cairns, 
L, C , in Kcnihill v, IlamiUion (15}.” 


In India however apart from express 
agreement, this right has been abrog¬ 
ated by S. 43. Contract Act. Never¬ 
theless even in India the doctrine esta¬ 
blished in England by King v. Iloare (2) 
may still hold nfmauho Coomnr 

Mullich V. Rajsn'hoLxil ^Jonshee (l). 
But such disTercnces as thes3, where they 
exist, are consequences wliich flow from 
A liability being joint or which a parti- 
cular system of law annexes to a joint 
liability. They are not the essential dis¬ 
tinctions between a joint and a joint and 
several liability. Now it may be the 

general 1 ulo in England that 
''whf-rG revral persons agree to perform a parti¬ 
cular act, they are bound jointlv and not seve¬ 
rally; Addision on Oountracts, Edn. 11, p. 319.” 

But is this general rule applicable in 
India’in the case of co-tenants holding 
under a common landlord? As between 
the co-tenants themselves, bhoir interest 
in the tenancy is presumably not a joint 
interest but an interest in common. The 

principle of joint ownership 
‘‘appears to be uolrnown to Hindu hw .except in 
the case of co-pareonary between the members of 
an undivided family: Joqeswar Narain Deo v. 
Ram Chandra Duft (10).”• 

If the rent is in arrears and the land- 
lord desires to obtain a decree good against 
the land under the Bengal Tenancy Act, 
ha must ordinarily (apart from anyques- 

15. 1879) 4 A C 504=48 L J Q B 705, 

16. 1890) 23 Oal 70=43 A 37 (P Cj. 


lion of representation) implead all the co- 
tenants including the heirs or legal re¬ 
presentatives of a deceased co.tenant. In 
the ordinary case neither side contempla¬ 
tes a survivorship of the liability. As to 
a money-decree for the rent, good only 
under the Civil Procedure Code, oven if 
the liability be one which would in Eog- 
Und be regarded as joint and nob as joint 
and several, the landlord need not under 
our law in the absence of express agree¬ 
ment compelling him to do so) bring all 
the co-tenants on the record: (Contract 
Act, S. 43. But if he were bound to sue 
all the persons liable or if he in fact in- 
tends to take that course, be would, I 
imagine, uaturally include the representa¬ 
tives of a deceased co-tenant. He would 
not in the ordinary case suppose that his 
remedy was against the surviving co- 
tenants and them alone. If then there is 
no survivorship and if under S. 43 the 
co-tenants have not the right to insist on 
being sued together, I should have thought 
that prima facie the liability was joint 
and several. This seems to have been the 
view adopted in Sowr^ndra -Mohan 
Tagore v. SurJiomoyi [il], Joy Gohind 
Laha v. Moximotha Nath Banerjt (4). 
Jogendra Nath Roy w.Nagendra 
Nan.iii^) ond Rameswar Singhv.Joideb 
Jha (6). It may be that in Kashi Ktnker 
Sen v. Satyendra Nath Bhadro\l),o\T 
Asutosh Mookerjee, J., expressed a some¬ 
what dilTereut view, but in that case the 
question was as to the liability to e 

landlord of the representatives of the 
original tenants. A similar question was 
considered in in Shaik Sahed v. Kris na 
Mohan Basak (9). The question J®' 
cided in both cases on the footing t a 
different considerations arose where e 
defendants were the representatives oi a 
single tenant and not the co-tenants w o 
had themselves contracted with the Ian 
lord. For the present purpose therefore 
ic is not necessary to consider the result 
which was arrived at in those two case 
and as to that I express no opinion. 

I have made theseobservations because 

it avas urged on behalf of the 
dents in support of the order made belo 
that as the original liability of the c 
tenants was a joint liability and as 
appellants chose to sue all the 
therefore the decree could only be ex 
cubed if it was a good and valid decree a 
against all the co-te nants. T he^TTgOL- 

liTiim) 26 Cal 103. 
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terms of the agreemeot between the 
parties are not before us. I do not eveu 
know whether the agreement was :enj- 
bodied in a writlen lease. The answer, 
in my opinion, to the first part of the 
argument, is that presumably the liabi¬ 
lity of theco-teoants was joint and several 
and it is neither found nor shown to be 
merely joint. But even if it was a joint 
liability, 1 do not follow the second part 
of the argument. It was putontheground 
of election. But the question raised has 
to do with the legal rights of the parties 
and has nothing to do with election. Re¬ 
ference may be made to the head note of 
the case already so often cited, Kendall 
V. Hamilton (15) and to the observations 
of Lord Blackburn at p. 542. Even if 
anything turned on election, there is 
nothing to show and it is nob found— 
that the appellants know that-some of 
the persons whom they joined as defen¬ 
dants in their plaint were already dead. 
It certainly cannot be supposed that they 
intended or elected to join tbe dead with 
the living. As to the legal rights of the 
parties, even if the contract was joint, it 
is not shown that there was any express 
agreement which obliged the landlord to 
bring all the tenants on the record, ft 
was.open to the landlords,therefore under 
S. 43, Contract Act, to bring their suit 
against one or more of the tenants, and 
there is nothing in the law which pre. 
vents the suit from being a good suit as 
against the tenants who were alive at its 
institution. In my opinion, in the absence 
of anything to show the contrary, -the 
tenants were jointly and severally liable 
to the landlords but in any visw of tbe 
matter the decree is as against those 
tenants who were alive when the suit 
was instituted a good and valid decree 
capable of execution against them or 
their present representatives. I concur 
in the order proposed. 

v,B./u.K. Appeal allowed, 

A. 1. R. 1918 Calcutta 517 (1) 

Ghitty and Smither, JJ. 

Karim Buksh and another — Peti- 
tioners. 

V. 

Emperor—Oppoiilo Party. 

Criminal Revn. No. 1160 of 1917, De¬ 
cided on 7th December 1917. 

CrimincIP. C. (1898), S. 106 (3)—Scope. 

An Appellate Court cannot exercise the powers 
given bj B* 106 (3) where the cooviotloo has not 
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been by a Court .specified in sub-S. (1) of Ibe 
section. [ 1 * 517 C 1) 

D. N. Ihigchi — for L’etitionors. 

Judgment. —There is a decision of 
this Court, Kmperor V. Momine Malita 
(1), that !iu appollafo Court cannot e.^er-; 
cise the power given by S. ICd (^j), Cri.' 
minal P. G., where tbo convietion has 
nob been by a Court specified in sub.S. (l). 
Having regard to the fact that amend¬ 
ment of tli 0 Code is under contemplation 
it does nob appear to l)e worthwhile bo 
refer the question to a Full Bench, though 
the decisions in the Madras and Bombay 
High Courts are to tbe contrary eU'ect. 
We accordingly, witlioub expressing an 
opinion on tbe subject, make the rule 
absolute and set aside the order under 
S. 106 (3) in this case. 

v.b./r.k. Rule made absolute. 

1. (1908) 36 L'aU34, 

A. I. R. 1918 Calcutta 517(2) 

RfCIlABDSON AND WaLJISLEY, JJ. 

Prodyot Coomar Tagore and ethers — 
Plaintiffs—Appellants, 

V. 

Krishnamoni Dasya — Defendant — 
Respondent. 

Appeals Nog. 2215 bo 2241S of 1915, 
Decided 00 19th April 1917, from appel¬ 
late decrees of Special Judge, Mymensingh, 
D/- 5th June 1915. 

(a) Civil P. C. (5of 1908), S. 100-Tenancy 
whether jote or raiyat is question of fact. 

The decision of tbe question whether a certain 
joto (tcnauc)} is a Unuroor a raiyaii bolding is 
a Aoding of fact which Is not oprn to question 
in second Appeal. [P 518 C 1) 

(b) Civil P. C. {5 of 1908). S. 100-Tenurc 
whether permanent^Decision depending on 
construction of kabuliyat—Question is not 
merely of fact. 

Tbe question whether a tenure h a permanent 
leourc is not merely one of fact if it d^p^^ods^ at 
any rate to a largo extent, oq tbe coostructiju of 
the kabuliyats executed from lime to tioio by 
tbe tenant or his predcccf^sors. [V 518 C 2] 

(c) Land tenure — Permanent’ tenancy 
Quaere—Whether non*trantferability it con* 
listent with permanency. 

A permanent teouro may bear a variable rent. 

pHT liichardsonf /.—Qwje/e—Whether a non* 
transferable tenuxe can be a permanent tenure. 

[P 518 0 2] 

(d) Land tenure — Herllability — Proof- 
Succession by son and bis widow is not suf* 
ficient—Omission of words from generation 
to generation—Burden of proof of heritabi* 
iity is heavy. 

Ptt WaUnslcy, J.^Tbe descent of a tenancy 
from father to son and then to the eon's widow 
is not enough to establish that tbe tenancy is 
heritable. 

A tenant who claims an hereditary ri^ht undot 
a lease which deej not coatiio the words '*frcm 
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pcncratpn to 


'•i* 


has a 


hcivv cn:;'. to 
!Pr>10C2] 

lej Lone! tenure—Permanent — Transfera¬ 
bility is generally invariable incident. 

I Ilf.' of flieD.ilion thouf’b not aQ 


(e.tture of a I'c-ruianonf teoure, ia CMiimorilv 
roc.'irfieJ -ifiiui iovariabl'’iocidenf. (P 520 C 1] 

l{) Lease — Construction — Tenancy con¬ 
tinuing for 70 \ear«—Succession by son and 
his widow —Kabuiiyat restraining removal 
of trees, transfer or partition Tcna-cy 
held not permanent. 

Per —Where a tonaoev was held for a 

I r.e tiiue and for a period cf 70 years out of it 
onlv four kibuliyats wore executed and the 
teoancy do«ceuded from f.^ther to sou and then 
to the'cn’s widow, but the kahuliyats bound 
the tenant to keep the iree.s intact and restrained 
him from making any transfer or partition of 
the lands and there were no words of beritabilitv 


in the kahuliyats : 

Jlcl'i : that the tonauev was a nou-permanont 
tenure, ' 520 0 1] 

Jiani Chnran Mihui aod Mukuiidfi 
Jiotf—iov .A|)pellnnt. 

Dio-xrk’inatk Ckiki rvartif and liomcsh 


Chandra Sen —for liespoivleDts. 


Richardson, J.—I confess that I have 
liil 3CII10 dillicuifcy with this appeal and 
the anatc.^on^ appeals which were argue'i 
alon,;^ with it. 1 have hcen greatlv im. 
tire^ao l with w'lnt t’le Settlement OfUcer 
says ill iiis jiirignient in t!in present caso 
(para. 3) about Hie origio and special 
chavactor of there jotes. lie says that 
th'3y ure known a> khud jotes and lie 
observes w'irli great force that the terms 
is re riini^ceot of the kha 1 kishfc raiyatn 
of an earlier period. lie niontious otlior 
feitures in the evidence which go far to 
siiow that in tjm opinion at any rate of 
the landlord sollicers, the tenants of these 
]o:es possess rights which,to usea natural 
term, miy be described as per.nanont 
residential rights. I have a strong sus¬ 
picion that in spite of their present area 
the jotes were in their origin raiyati 
holdings, or they may have grown out of 
smaller holdings of a raiyati character, 
Tho speoial inoidencs now attached or 
sought to be attached to them by con¬ 
tract resemble very largely the ordinary 
incidents of a raiyati holding at the 
present day. On the question, however, 
iwhether the jotes are tenures or raiyati 
•lioldings, we are confronted with the con- 
|currenb findings of the Courts below that 
[they are tenures. No attempt was made 
jin the argument before us to disnUca 
that finding on auy ground open in second 
appeal and it must, therefore, be accepted 
as final. 

In the appeal before us, the tenant’s 


rights l-eing, as we must now take them 
to 1)3, these of a tenure-holder, there is 
great di'Ticulty in agreeing with thsCourfcs 
below that the tenure is a permanent 
tenure. The question is not merely one 
of fact. It depends at any rate to a large 
extent on the coDStruction cf the kabo- 
liyats executed from time to time by the 
tenant or his predecessors. It is a ques¬ 
tion of construction for instance whether 
the word “sbarashari” or “temporary," 
which occurs in these documents or some 
of them, refers to the variability of the 
renter the nature of the tenancy. The 
learned Special Judge in the lower appel. 
late Court has come to the conclusion 
that while the tennre is permanent and 
heritable, the rent ia variablev and the 
tenure is not transferable. Now there ia 
no inconsistency at all between a perms- 
nont tenure and a variable rent, bat 
permanency and non-transferabiliby are! 
not so easily reconcilable. S. 179,T6n-| 
ancy Act, has no application because the', 
tenure is not a mukarari tenure, If the 
tenure is permanent it falls under the 
provision in S. 11 Ben. Ten. Act, which 
says that 

“Every permanent tenaro shall, subject to the 
provision's of this Act, be capable of being trans- 
/erred and bequeathed ia the same manner and 
to the same extent as other immovable pro- 
pertj-.’’ 

If this section be read with S. 10, 
T. r. Act, it may be that, as the kabuli- 
yats do not provide for re-entry by the 
landlord in case of breach of the condi¬ 
tion against transfer, the condition is in 
any case void, whether the tenure is per¬ 
manent or not. But, however that may 
ho, r express no opinion on the point. 
Taking the terms of the series of kabuli- 
yats as a whole, it is not easy to suppose 
that the kahuliyats or any of them is 
either creative of, or refers bo, a perma¬ 
nent tenure. The diflficulty and responsi¬ 
bility of deciding in the first instance 
whether a particular tenancy is a tenure 
or raiyati holding is often, in cases near 
the border line, enhanced by the fact that 
if the tenancy is held to be raiyati the 
tenant will have permanent rights of oc¬ 
cupancy, while if it is held to be a tenure 
it may almost necessarily follow that the 
tenure is not permanent. The problem 
is sometimes specially difficult in the case 
of leases of new lands which are to be 

brought under cultivation, because the 
position of the tenant at the inception o 
the tenancy may be very different from 
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hia position, it may be many years later, 
when the land has been successfully re- 
claimed and the question arises. At tirst 
it may not he to the landlord’s interest 
to deny that the tenant is a vaiyat and 
there may bean understandins, probably 
on an informal basis, that he is a raiyat. 
As time goes on it may be very much to 
the lanjlord’s interest to assert that the 
tenant is a tenure-holder. 

The present is a case in point. The 
dispute between the parties really turns 
on the question whether the jote is a 
tenure or a raiyati holding and the deci¬ 
sion on this question is not now open to 
review. On the whole I am forced tothe 
same conclusion as that arrived at by my 
learned brother and concur in the order 
which he proposes to make. 1 may add 
that the relations between the landlord 
and liis khud jote tenants appear to have 
been in the past of the fiic-ndliest charac¬ 
ter. I trust that the present controversy 
will not disturb the excellent relations 
hitherto existing and will not lead the 
landlord to treat his tenants with le5s 
consideration than he has hitherto done. 
The judgments delivered in this case will 
govern the oth-»r analogf.us appeals. In 
all these appeals the parties w-ill bear 
their own costs. 

Walmsley, J —This appeal is by tl;e 
landlord, and arises out of au applicatiou 
under S. lOG, Ben. Teni Act. Tbe sub¬ 
stance of the application is that the de- 
fedanl-respoudcnt's interest in a tenure 
has been entered in the record as per¬ 
manent, whereas it should be only tem¬ 
porary. The defendant pleaded that her 
interest was lliat of a raiyat, and was 
riermanont. Tbe claiui of raiyati interest 
is no longer under discuseicn, and the 
question now is whether the tenure is 
permanent or not. The Assistant Settle¬ 
ment OfQcer h( Id that the tenure was per¬ 
manent. On appeal the learned Special 
Judgeupheld this decision with thequali- 
bcations that the tenure was net trans¬ 
ferable and that the rent was liable to 
enhancement. The landlord now- asks us 
to go further and hold that the tenure is 
not permanent. A permanent tenure is 
(le8oril)ed in S. 3 (8) of the Act as a ten. 
ura which is heritable and which is not 
held for a limited time. 

I will deal Gret with the feature of 
heritability. Tour kabuliyats have been 
laid before us, one produced by tbe defen¬ 


dant, and throe by tlie landlord, tho first 
oxecuied ia 1250 B. S (iSUj A. D } and 
the olher throe in the year.s ]2'(7, 1285 
and 12!'5 B. 8. h'loni tlio eviilrnco it 
appears tliab liup Nath Ju?, w ho exe¬ 
cuted the first, was a 1 enaniindar for 
Bishuu Chaian ai':d that the secend was 
executed hv Bishnu's son Biseshwar, 
and the tliird and fourth bv P'ise&li- 
war’s widow, tlio present defendant. 
The learned Jud;.e holds, and I think 
rightly, that Iho descent from fa’her to 
son. and then to the son’s widow, is not 
enough to establish tiie facts of herit¬ 
ability and he finds that heritability is 
proved by the oral statement of 1'. W. 1. 
This statement is set out in full by the 
Settlement Oflicer, and I need net repeat 
it. The part of it on which special em- 
phasis is laid is the sentence “why should 
tbe nulik do an injustice by settling the 
jote with a new tenant.’’ It appears to 
me however that iliese words do not go 
very fiir. Tl.e witness only ineans that 
the dead n..in's l.eir is reccgnlzed hav 
irg amoralchuui to succeed tohis father’s 
riglibs; he decs not mean that the heirhas 
a legal right wh.ich tlm rnalik cannot' 
ignore. Against this evidence wo have 
the very important omission in the kal)ii- 
iiyats: not oneof them contains tlie words, 
from genorntion togeneraf ion, These words' 
form a well known idirfise, and the tenant' 
wlm claims an heieditary right under a 
document wliich docs not contain them 
lias !i lieavy onus to discharge. Not only 
00*^3 the uial evidence just refereed to 
fail to discharge that onus, hut the same 
witness by his reference to the payment 
of nazarana at least suggests that succes- 
sion of son to father is nub a mutter of 
right but a matter of grace and payment. 
In my opinion, tberefcie, the feature of 
heritahlity is not proved. 

Next as to the words ‘which is not 
held for a limited time," The finding 
of the Courls below is that the settle¬ 
ment of the tenure was permanent, but 
the settlecieut of the rent iiayable in res- 
pect of it was temporary. It is not neces¬ 
sary to consider whether such a contract 
is possible, Lecauee, there are other terms 
in these kabuliyats which call (or remark, 
and help to decide the true nature of the 
arrangement. In the first place all the 
kabuliyats bind the tenant to keep tbe 
trees intact; and in the second place they 
all restrain him ficm makingany tmnsfer 
of the land. The last three add that be 
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inii‘4 r-i t jnrfiHon t!io lands. In the 
ordi!;a'v \vi\ a tcnuro-hol.lcr has tlie 
ri^ht to-'ai' do’.'.ii trees, and the ri'.’lit of 
iilietKitiuii, though notan essential feature 
of a permanent lonure, is commonly re- 
'oarded as an invarialile incident. 

Next the three later kahuliyats speak 
of a saras-iri and like the first they are 
for a term of aears. Tliey contain no 
clause to the etject that tlie rent only is 
tompiu'ary. The most that can he said 
for them is that each in turn gives tho 
tenant tho right to enter into a fresh ar¬ 
rangement on terms lobe hxel hy the 
landlord. More important than this is 
the condition in tho three later kahuliyats 
for tlie landlord’s right of re-entry in the 
event of the tenant not entering into a 
fresh arrangement. It is true tliat this 
condition is not in the kaljuliyab of 1250 
Ih S., hut [ think tho loirned vakil for 
the appellant is right in asking us to look 
at the termsof tholatestagrcoinent rather 
than of the earliest. This condition can- 
not I think he reconciled with tho de¬ 
fendant's claim for permanency and is by 
itself sullicienb to prove that the tenure 
is held fora limited time. It seems to 
me impossible to hold in the face of such 
a condition that the temporary character 
of the agreement vvas limited only to the 
amount of rent. On the other hand, it 
is pointed out that the tenant has been 
in possession for a long time, and that for 
a period of 70 years only four kahuliyats, 
for terms aggregating 29 years, are pro¬ 
duced. I fail to see that these facts altar 
tho nature of the agreement between the 
parties, and it is to be remarked that the 
first kabnliyat is for an area less than one- 
fourth of the area mentioned in the last 
kabuliyat. Repeated renewals of an agree¬ 
ment do nob change the character of an 
agreement. It is I think equally unsafe 
to draw any inference from the fact that 
the landlord has granted settlement again 
and again to the same man or to his succes¬ 
sor-in-interest. Self interest may be the 
explanation, or friendly relations between 
landlord and tenant. In my opinion the 
decision of the learned Special Judge is 
wrong and I would decree the appeal and 
order the entry in the Record of Rights 
bo be corrected, that is to say by subsfci- 
tuting the word “non permanent” for 
the words “permanent and heritable.” 

v.B./b.k. Appeal alhwed. 
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Fletcher and Smither, JJ. 
Xaresh N a ray an Roy —Petitioner. 

V. 

Alidnapore Zamindary Co, Ltd .,— 
Opposite Parties. 

Rules Nisi Nos. 132 and 143 of 1917, 
l.>ecided on 7th May 1917, against order 
of District Judge, Murshidabad, in Misc. 

Appeals Nos. 46 anp 47 of 1916. 

Bengal Tenancy Act (1885), S. 153-A--Ex* 
P3r;e rent decree—Application tosetaside 
is not maintainable without statement of 
injury. 

Ad application (or setting aside an ex parte 
rent decree is not entertainable unless it con¬ 
tains a statement of the injury sustained by the 
applicant by tc.ason of the decree. 11 /- G 123 
Foil. [P521C2] 

Dwarkanath ChackerbuUy and Jatin- 
dra Nath Lihiri^ior Petibionar. 

Sen Gupta and Probodh Kumar Das— 
for Opposite Parties. 

Facts material to the report will 
appear from the judgment of the lower 
appellate Court and from the bona fide 
petition of the petitioners, which were as 
follows; 

“These two appeals arise out of two applico* 
tions for Sitting aside two ex parte decrees in tent 
suits. The learned Munsif rejected the appli¬ 
cations on the ground that, as required un er 
S. 153-A, Ben. Ten. Act, they did not ronlain a 

statement of the injury sustained by the appli¬ 
cant by rea-on of the decrees. In op'n'o® 
tho view taken by the lower Court was perfectly 
orrect. It is true that in a subsequent appli¬ 
cation filed by the applicant on the date of the 
final hearing it was stated that through sona 
mistake it had not bieu mentioned in the origmai 
application that the appellant had sustained in 
jury by reason of the ex parte decrees. 
in this subsequent application as poiotel out jy 
the lower Court, there is no statement o 
jnjnry, by which is meant a statement desctio- 
ing concisely the nature of the injury, in or 
to enable the Court to pass necessary orders unaer 
Cl?, (a) and (b) of tho section in question. i 
is obvijus that unless some description of tne 
injury be noted in such applications, t e 
will not be in a position to pass necessary order 
under the above clauses. The result is that i 
dismiss both these appeals with their respective 
costs, pleader’s fees being assessed at nSe 
each appeal.'* 

Against this decision the followi^ ap¬ 
plication was made to the 
for revision under S. 115, Civil P. C. 

To 

The Hon’ble Sir Lancelot SandersoQ, 
Kt., C. J. and his companion Justices o 
t he said Hon'ble Court. The humble pe¬ 
tition of the abovenamed petitioner 
Most Resoectfully Sheweth: 

That the opposite party named above 
instituted a rent suit against your pe i- 
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tioner in the Court of the 2nd Munsif of 
Jangipore, and by the suppression of the 
processes against your petitioner obtained 
an ex parte decree. (2) That on 2()th 
December 1915, your petitioner came to 
know of tbe said decree when the process 
in execution of the said decree was served 
upon his Cutchery. (3) That your peti¬ 
tioner filed an application on 25th January 
1916, in the Court of the said Munsif of 
Jangipore for setting aside the said ex 
parte decree. (4) That your petitioner 
averred in the said application that the 
plaintiffs would not get any decree against 
your petitioner if the petitioner had an op¬ 
portunity of filing his defence on knowing 
the contents of tbe plaintiff opposite 
party’s plaint. (5) That your petitioner 
further stated in tbe said application that 
even then at the time of filing the said 
application your petitioner had no know, 
ledge of the contents of the plaint in the 
said suit. (6) That your petitioner further 
prayed that as he had no knowledge of 
the suit, he may be allowed to file his 
defence appropriate to the suit for there 
was DO relationship of landlord and tenant 
between your petitioner and the said op¬ 
posite party. (7) That thelearned Munsif 
refused to take evidence in the matter 
and dismissed your petitioner’s applica* 
tioQ for setting aside the said ex parte de¬ 
cree on the ground that the said applica¬ 
tion did not fulfil the requirements of 
8 . 153 A, Ben. Ten. Act. (8) That your 
petitioner appealed to the District Judgeof 
^Iu^8hidabad against the said decision of 
the Munsif but the said appeal has also 
been dismissed on 14th November 1916. 
(9) That your petitioner being aggrieved 
by the aforesaid orders begs to move 
your Lordships for setting aside the same 
on the following amongst other. 

Grounds. 

(1) For that the Court below failed to 
exercise the jurisdiction vested in it by 
law. (2) For that the application sulfi. 
oiently fulfilled the requirements of 
8 . 153.A, Ben. Ten. Act. (3) For that 
the Court below ought to have exercised 
its jurisdiction to prevent gross abuse of 
the process of the Court. (4) For that 
in any case the Court below ought to 
have entered into evidence so that your 
petitioner might have bad an opportunity 
of showing that there was no relationship 
of landlord and tenant between your peti¬ 
tioner and the opposite party and that 
nothing would be due by your petitioner 


to the plaintiff on account of rent and 
tliot further that the plaintiff's rent suit 
was not uiaintniriahlo. Vour petitioner, 
therefore, humbly prays tliat \cur fjoid 
ships may he pleaseil to call (nr the re¬ 
cords of the case and to issue a Uule call¬ 
ing upon the oiiposifco party to r.licw 
causewhy the orders of tlie District Judge 
of Mursliidabad, dated 14tli November 
1916, in Miscellaneous Ap|>eal No. 40 of 
1916, and of the Munsif of Second Court 
of Jangipore, dated 29tli Jidy 1916 
should not he set aside or pass such otlier 
or furtlrer orders as to your Ijordships 
may seem fit and proper. And your j oti- 
tioner as in duty bound shall ever jirav. 

Judgment. —These Rules must ho dis¬ 
charged. It is sufiicient to say that ws; 
follow tbe decision of this Court in tbe| 
case of Annoda Frasonno Mukherjee v. 
Nil Madhab Parui (l). The Rules are 
discharged with costs one gold mohur in 
each case. 

_V.R /r.k. Nuhs discharged. 

1. (lull) 11 J b 12). 
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WOODROFFE AND CUMING, J.l. 

Manindra Nath Ghese and others — 
Judgment debtors—Appellants. 

V. 

Ashutosh Ghose —Respondent. 

Appeal No, 106 of 1916, Decided on 
30th March 1917, from appellate order 
of Suh.Judge, 3rd Court, Ilooghly, D/- 
29th February 1910. 

(tlLsndloid and Tenant—Decree in rent suit 
obtained when plaintiff was not landlord 
can be executed when plaintiff is restored 
to status of landlord. 

A plaintHT, who iuslilutes a Fuit for arrears of 
rent and obtains a decree at a time when the 
landlord’s intercFt is not vested in him by rea¬ 
son of an execution sale thereof, can, after the 
restorutioQ of his status as a landlord on the 
cancellation of tbo execution sale, execute the 
decree as a rent decree, fP 522 C 2] 

(b) Practice—Judgment—Every judgment 
is to be read as applicable to fact proved— 
Precedents. 

Every jud^^meiit nurst be read as applicsbie to 
tho particular facts proved, and (bo general ex¬ 
pressions used must be considered to be governed 
and qualified by tbo particular facts eftho case 
in which such expressions are found. 

(P 622 0 2] 

(c) Precedents—Value of. 

A case is an authority for what it decides, and 
not for what may seem to follow lopicully from 
it. [ P 622 C 2] 

Bepin Bchari Ghosh (Senior) —for Ap¬ 
pellants. 

Joyendra Kumar Dey—for Respon- 
dents. 
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Judgment.—Tlii> :^ppcnl ariser. out of 
cor'.iin tv.iculio’i prcceficlirj^?. Tlie facts 
:uo hiit-ily The re?rocdent is or 

ratluT tlie owner of a certain patni 
taluk called Mouza Khasinara. The an- 
I)e!l'snt3 hold a jaina of scoae j highaa 
(j'lii cottahs at an annual rental of Rupees 
27-.* >• the* taluk under the res- 

I'ondetitr. Their contention is that they 
have a non Iransferabie occupancy ri^ht 
in Ihe.'C-five highas. Thelaluk helccg- 
in;^ to the respondent was aohl in Novem¬ 
ber 1!)C'J at the instance of the zemindar 
under Regn. cf iS19. On 14th April 
1910 the respondent who was the putni- 
dar krouf;ht a suit for rent of the 0 hi- 
ghss odd against tlio present appellant 
and obtained a decree in January 1911. 
In l'el):uary 1911 tbe silo of the respon- 
dci'.t’s patni taluk was set aside. On 28bh 
January ]911 the respondent applied for 
the execution of the rent decree which 
ho had obtained for the d bighas odd of 
land in January 1911 against the present 
ai)pellant. The prccecdiogs appear to 
have dragged on for some lime. On 27th 
.\pril 191-5 it was ordered that sale pro 
olamatioD aud attachmout should be 
issuod under S. 1G3, Ben. Ten. Act, and 
the name order was passed on 2nd August 
1915. On tiio luttr May 1915 the putui 
talu!-: of the respondent tinder which 
appellant held these 5 highas odd was 
once more soM under Regn. 8, Then on 
b’th duly Lho present appellant appeared 
and olijected to the sale of the holding 
on two grounds: 

(l) that the decree could not beexecut- 
ed as a rent decree as tbe decree-holder 
was no longer the landlord; (2) that it 
could not be executed as a money decree 
as the appellant had no transferable in¬ 
terest in it. Tho learned Munsif found 
the first objection in favour of the res. 
pondenb decree-holder. He did not, 
therefore, find it necessary to decide tbe 
second objection. The judgment-debtor 
then appealed. The learned Subordinate 
Judge dismissed the. appeal. He held 
that the case was covered by the Full 
Bench ruling, Khelra Pal Sivgh v. Kri- 
tarthamoyi Dassi (l) and distinguished 
the case from the Privy Council decision 
in Arthur Henry Fortes v. Maharaj 
Bahadiir Singh (2). He held that the 
Privy Council case did not overrule the 

1. ilyCG)33 Gal oG6. 

2. A I K 131i V 0 111=23 10 032=41 Cal 926 

IP C). 


Full Pencil deci?ion in Khetra Pal Singh 
V. Ktitarthavwyi Dassi (l)He held tbat 
the decree holder had tbe landlord’s in¬ 
terest vested in him at tho time when he 
instituted the rent suit and obtained bis 
decree and so was entitled to execute it 
as a rent decree, even though he had lost 
liis title as landlord before the property 
was put up to sale. The judgment-debtor 
has appealed to this Cenrt. His conten- 
ticDS are two fold: 

(1) that as the tenure was sold in 1909 
and the sale was not set aside till Feb¬ 
ruary 1911, the decree for rent, which 
was obtained in January 1911, is not a 
rent decree as the respondent was not 
then the landlord: (2) even if it were 
then a rent decree, the decree-holder is 
no longer the landlord as the patni was 
again sold in May 1915, and so cannot 
executo it as a rent decree. He contends 
that tho Privy Council case, Arthur 
Henry Fortes v. Maharaj Bahadur 
Singh (2) overrules the Full Bench case 
of Khelra Pal Singh v. Sritarthamoyi 
Dassi (1). The respondent argues that 
with regard to the first contention 
as the status of the decree holder as 
landlord was restored in February 1911, 
he must he considered to ha^e been 
landlord at the time of the rent suit 
This is the view of tbe lower appellate 
Court with which we agree- The case is 
thus within the Full Bench decision, as 
lho relation of landlord and tenant exist- 


when the suit was brought aud decree 
IS given therein. With regard to the 
cond contention the respondent sub* 
its tbat the Privy Council case does not 
er rule the Fnll Bench decision. B 
nnot, we think, be said that thePri'y 
mncil overruled the Full Bench deoi- 
)D to which they referred and distin- 
ished from the case before them, 
ley laid down, however, certain 
pies which if applicable fully and in all 
S6S are, as pointed out in tbe case of 
rofulla Krishna Deb v. Nosibannessa 

Ibi (d), inconsistent with those upon 
bich the Privy Conncil judgment pro- 
eds. But every judgment must be read 
applicable to the particular facts 
oved and the general expressions used 
ust be considered to be governed and 
lalified by the particular facts of the 
se in which such expressions are found, 
case is an authority for what it decides 
id not for w'hat mav _8eo^m_ to folj ojl 
'3. 
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logioally from it. If fcho Privy Council 
hail considered the Full Boncb decision 
to he erroneous, they would have doubt¬ 
less said 30. The facts of the case before 
them were wholly difTeront, ns the re¬ 
lationship of landlord had in the Privy 
Counoil case ceased before tlie suit was 
brought. In the result, the decision 
under appeal must be aflirmed aad the 
appeal dismissed with costs. 

.B. / p. K. Ap pea I d ism i .s ^ed. 
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Sanderson, C. J. and Chattebjea, .1. 

Priya Sankar Chowdhurij —Defendant 
—.\ppollant. 

V. 

fitendra N^ih liahaduri and another 
—Plaintifi's—Respondents. 

Detters Patent Appeal No. 87 of 1916, 
Decided on 14th March 1917, against 
decree of Newbould, .1., D/- 2!sb March 
1916, in appeal from appellate decree 
No. 3902 of 1913 

Civil P. C. (1908), S. 11 — Question of 
transferability of holdicg in issue — No 
finding given —Suit decreed—Decision can¬ 
not operate as res judicata on question of 
transferability. 

Id a suit llio qu.-'f.lion of tb^ (r,'iu5(*-rthi)ity '•{ 
an oceupiincy h'.ldirp, vl ieb wa? directly p.nd 
Fubfiiaulially in i?s-uc, ''.ts rjot (’rciCrJ by the 
Court, whicli decreed the [.lainiifls' suit but left 
tb", cjuceiior) open beU^ten tbe psrlies. Id a 
svibsffiucnt fuil between the s-amo naities io 
which the Siiinp quf f-ticn was iu i.-sue: 

Held : that thfUf^h the course adopted bv ti.e 
C;uct was uot proper, 5 et its deciFicn in the 
previous suit could not operate a- res judicaia on 
the ([uesUoo of the trausferabilitv of the holdio?. 

[1' 5-21 C l,2j 

Manmaiha Nath Hoy and Mohendra 
Nath Hoy —for Appellant. 

Krishna Kamal Noilra —for Respon¬ 
dents. 

Sanderson, C. J.— I think that this 
appeal ought to be dismissed: and ioas- 
much as the circumstances are rather 
peculiar I think it right to make a few 
observations. The first point which was 
raised hy the learned vakil was with 
regard to estoppel, but he did not argue 
Jt very strenuously and did not read the 
judgment of the learned Judge upon that 
poiut: and, the fact was, I think, brought 
home to him, during the course of the 
argument by the observations which felt 
from my learned brother and myself, 
that there was no case of estoppel. I need 
not say anything upon that point except 
that I agree with the judgment of the 
learned Judge. Tbe real point which 
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has bpcn arf.-iied boforo us is that this 
was a inartor of res judicata. The aciioii 
in this (! -sa was brought by the |ih'.iutiil's 
to obtain pesr-ovsion of the laud an. i upon 
this question c-f res judicata, it apppar? 
that in a jirevicus .suit in which tiu) [uo- 
ssnt defpbdant was the pl'iinfiir and tho 
present phiintilTs and one Madan Maudal 
were tho defondanis there wa? au ex¬ 
press issue as to whether tho ri^hU of 
occupaucy were transferable or not. I 
ought tc> have said that l!;nt is an issue 
which li!V3 been tried iu this ease,—the 
Court of first instance avoided the deci¬ 
sion of tliat issue l>y saung tluit tlie 
present plaintih8, who wore tlie defen¬ 
dants in tho previous suit, as auction 
purchasers of tbe holding could not raise 
the question of th.e transferability, and 
tbe learned Suberdinate Judge staged in 
his judgment: 

"This dLC'isioQ will bo do bar tc tip defcDdants 
(that is to SI), (i.e j-rc'ent {.Uiiuifls) if they 
raise tlsfc qncsti. c < f Irari'ltrability ut auy other 
time as l.vud! 'fds.” 

Now, tlie learned Judge, Ne'\l:'Ould, J., 
has decided, that- under ihoso circum¬ 
stances the matter of the is^ue t.f t lie trans¬ 
ferability of the cucupaiicy l.o'diiug was 
not rts judicata. 

'i'lie learned valiil for tho •'pi'elliiut ha.s 
.atguei that the leiuued Sul ordiuntc Judgo 
in the first suit, if I iniy so call it. had 
no juris lict ion to do that w hicli he did, 
namoly, to leave open the questiou of tbe 
trausfeiabiiitv of tho occu['aiicy holding, 
and to say that the decision iu that case 
would he nci bar to the plaintiffs to rais¬ 
ing the iiuesticn at a later date; aud, he 
t.lion proceeds to argue that if that lie so, 
and tho Icaioed Judge had no jurisdiction 
to make that order, then that part of tho 
order must be taken as if it had not been 
made and cuusecjueotly he argues that in¬ 
asmuch as tlie issue of the transferability 
of tbe occupancy holding N'as in fact 
raised in the 6rst suit and in.a&rauch as 
tbe plaintifTs obtained a decree in the 
first 6uit it must be taken that that issue 
was decided, and was decided in favour 
of the plaintifl in that case, that is to 
eay, in favour of tho defendant in this 
case. In my judgment, that is not a 
sound argument. Before f give rny reasons 
for tliat opiuicn, 1 must say that 1 cannot 
approve of fho course which was taken by 
the leained Sulordiuute Judge in the 
first suit. I think that if that course 
were to lo adopted in other cases, it 
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mislifc lead to iiiultiplicaticn of law suits 
arj! to much tldlay and also to unnecessary 
expenses to tha parties and might lead to 
considerably injustice. I hope that such 
course will not be adopted an.l that any¬ 
thing we say in this case will not be taken 
as approving in any sense whatever of 
tho course which was adopted by the 
learned Subordinate Judge in the first 
suit, l^ut that is not the point that is 
material to tha question in this case. 
Tho point that I have to consider is whe¬ 
ther tho issue is a nutter of res judicata 
within tlie meaning of S. 11. Civil P. C. 
That section is as follows; 

■' NoUi.'urt<b;ilt try any suit or issue iu wbich 
the matter directly and substaaliallv in issue 
has been directly and suhstaulijUv in issue in 

a forii^et suit between the same parties. 

litigiitiug uuder the same title in a Cjurt com¬ 
petent to try such .subsequent suit.” 

now all that, as far as I have gone,—ap. 
plies to this case because it is clear that 
tho Court was a comptent Court; the 
parties are the same; and there is no 
doubt that tho matter in issueintbis suit 
was in itsue in the first suit—then the 
section goes on to say, “and has been heard 
and finally decided by such Court.” 

In rolyicg upon this defence of res 
judicata Mr. Hoy’s client has to show 
two things: first In has to show that this 
matter was in issue in the first suit and 
the second thing he has to show is that 
it has been heard and finally decided by 
such Court. We find that the matter in 
the first suit was dealt with in this way; 
in the first Court it was decided that it 
was not open to the tlien defendants (the 
plaintilfs in this case) to raise this point, 
and, therefore, as regards the first-Court 
it cannot be said that that issue was 
decided by the first Court. Then the 
learned Subordinate Judge said in effect 
that though he was giving the plaintiff a 
decree,'be was not giving the plaintiff a 
decree on the ground that the occupancy 
holding was transferable: on tlie contrary 
effect of what he said was that he did not 
decide that question but that he left that 
question to be decided on a future date, 
if necessary. In this state of things bow 
can it be said that Mr. Boy’s client has 
shown that the matter was not only in 
issue in the former suit but was finally 
decided in that suit? In the case of 
Parsotam Gir v. Narbada Gir (2) Lord 
Maonaghten said this: “The question is 
not whether the judgment of the High 

I.~(1899j'21 All 6 i.6=2C"i'a 175 (P C.) 
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Court in 1886 was right”—so also here 
the question is nob whether the judgment 
of the learned Subordinate Judge in the 
former suit was right— 

‘ butwbeiber it did of did not finally decide 
the present question as between Nepal Gir and 
Narbada Gir.” 

So here the question is whether the 
learned Subordinate Judge did or did not 
finally decide the present question between 
the parties, namely, whether this occu¬ 
pancy holding was transferable or not.'— 

” It would be a contradicliou in terms to saj 
that the Court had finally decided matters 
wbich it expressly left untouched and un¬ 
decided.” 

I think these remarks are applicable 
to the present case and, for these reasons 
I think that thelearned Judge’sjudgment, 
wbich if I may say so is quite clear, is 
right and ought to be supported and tbiei 
appeal dismissed with costs. 

Chatterjea, J.— I agree. 

v.b./r.K. Appeal dismissed, 
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Mookebjee And Beachcropt, JJ. 

Chandi Charan Bandopadhyaya 
Plaintiff— Appellant. 

V. 

Kazi Jawadal and another-^ Defen¬ 
dants—Respondents. 

Appeal No. 1554 of 1915, Decided oa 
6 th August 1917, from appellate decree 
of Sub.Judge, Second Court, Burdwan, 
VI. 19th April 1915. 

Execution Sale—Sale in mortgage decree 
though subsequent affects purchaser in exe¬ 
cution sale after mortgage-decree. 

A purchaser of a proporty’ wbioh waa subject 
to a mortgage, in execution of a money-decree, 
held after .the passing cf the mortgage-decree, 
but before the sale the property in execniioD 
thereof ia bound by tho subsequent sale of the 
property in execution of the mortgage-decree. 

[P 626C1J 

Surendra Kumar Bose—for Appellant. 

Dwarkanath Chakrabarly and Ash 
Arkam—lov Respondents. 

Judgment.— This is an appeal by the 
plaintiff in a suit for recovery of posses¬ 
sion of land on declaration of title. The 
land belonged originally to one Srinath 
Ganguly. Tha plaintiff claims title by 
purchase at a sale held in execution of * 
decree in a mortgage executed by Srinath. 
Defendant 1 claims title by purchase at 
a sale held in execution of a money de¬ 
cree against the representatives of Srinath. 

The delendant purchased on 8th August 
1907, that is, after the mortgage decree 
had been made on 26th March 1907 and 
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before the mortgage sale took place on 
6 th January 1908. On .these fscts there 
can bo no room for controversy that the 
defendant is hound by the mortgage sale. 
Id support of this position reference may 
be made to the deoision of this Ocuit in 
the case of Dehcudra Nath Sen v. Mirza 
Abdul Samed Seroji (l). The view taken 
by the Subordinate Judge cannot conse¬ 
quently be supported. Bub the learned 
vakil for the respondent has contended 
with considerable force that his client as 
one of the superior landlords is in a posi- 
tion of advantage and is entitled to ques* 
the validity of the title by purchase set 
up by the plaintiff, and he has pressed 
that the case should be remanded for re¬ 
trial from this point of view after proper 
issues have been raised. We have anxi¬ 
ously considered this point and we have 
come to the conclusion that the case 
should not be remanded. It transpires 
from the judgment of the Court of 6rst 
instance that this aspect of the case was 
pub forward at a very late stage of the 
trial and the judgment of the lower ap¬ 
pellate Court does not contain any trace 
of this point. We are of opinion there¬ 
fore that this appeal should be allowed, 
the decree of the Subordinate Judge set 
aside and that of the Court of first in- 
sbanoo restored with costs both here and 
in the Court of appeal below. 

V.B./r.k. _ Appeal allowed. 

1. (1909)TI O'SGl. ■ ■■ ■■ 
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Fletcher and Newbould, JJ, 

Nara Narayana Kapali and others— 
Plaintiffs—Appellants. 

v. 

Kali Mohan Das Kapali —Defendaat 
Respondent. 

Appeal No. 793 of 1916, Decided on 
3rd August 1917, from apj)ellate decree 
of Sub.Judge, 2nd Court, Baokergunge, 
D/.28th July 1915. 

Landlord and tenant— Coiharer —Land¬ 
lord purebating holding at rent tale and re- 
•ettling it, ii not entitled to whole rent if he 
cannot lecure to tenant peaceful poisesrion. 

A ooaharor landlord purchasing the holding of 
the tenant at a sale held in execution of a decree 
for his share of the rent and re-settling the whole 
bolding with the same tenant is not entitled to 
the full IG-annas rent, if he cannot secure to the 
tenant peaceful poBseseion of the whole bolding 
and the tenant continues to be liable to the other 
oosharer landlords for their proportionate shares 
of the rent, (p 626 0 1] 

The principle of equitable estoppel has no appli¬ 
cation to a case like Ibis. . [P 625 C 2] 
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Prokas Chandra Mozunidu )—for Ap¬ 
pellants. 

Indu TJhnshan Zio.y —for llospondent. 

Fletcher, J.—This issin appeal by tho 
plaintiff against a julgment of iho 'oarn- 
ed Subordinate Judge of Bickergunge, 
dated the 2Sth July 191 0, reversing tho 
decision of the Muusif at Butnakhali. 
Tho plaintiffs brought the suit to recover 
certain rents in arrear. The plaintiHs 
claimed as being entitled to tho wliolo 
le annas rent and they claimed that in 
these circurnslaoces. Thd jilaintiil's hid 
formerly a two anna odd share in tlie 
kowla. They hreught a suit to recover 
rent of their own share and obtained a 
decree. In execution of that decree, they 
brought the holding to sale and purchas¬ 
ed it themselves. They said that they 
re-30ttled the property with the defen- 
dant and that, therefore, they were en¬ 
titled to receive and recover the whole 
rent. The facts found by the learned 
Subordinate Judge are these: Although 
the defendaut was nob entitled to ques- 
tion the validity of the sale in execution 
of his own holding as ho had nob objected 
in the execution proceedings, still when 
the plaintiffs Ijecanm the lessors of the 
defendant after the purchase, they were 
under the ordinary obligation of a lesser 
to Siicurofcotbe tenant pe.icelul and (juifco 
enjoyment of the whole holding. 

The learned Judge has found—and it 
seemstomecorrectly found—, firstof all, 
that tho iilaintiUsdid not give quiet pos¬ 
session to the defendant of the whole of 
this boiling and that is shown, as the 
learned Judge sajs, by tho fact that the 
other cosharer landlords declined to 
recognize the purchase made by the plain¬ 
tiffs and had instituted and successfully 
prosecuted suits for their own portions 
of the rent. The nett result, if we ac¬ 
cept the view of tlio plaintiftV,, is that it 
is a case of equitable estoppel as between 
the defendant and the plaintiffs as to the 
right of the plainaiffa to recover the 
whole rent and the defendant is at the 
same time to be held liable to pay over 
again the IS-annas odd of the rent to the 
cosharers of the plaintiffs in respect of 
the houla right. That is neither cqui- 
table nor estoppel. Obviously, it is not 
equitable that a mao by any argument 
like this should be precluded from putt- 
ing forth before the Court what are the 
true facts. Obviously, it is not a case of 
estoppel. You cannot extend the estoppel 
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(ll^i aii^C'S by !'oi<?on • i'le iiurchase in 
execution of toe intr:: . t (formerly held 
by the clofenlardj {■; the new interest 
that tlie i^lainiilis (reated in favour of 
the defendant whsi; they purported to 
lease to him the wh' le of tho land after 
the sale The fact lound by the learned 
.•Judge is that the plaintiffs had never per- 
jformed their new contract of tenancy, 
inasmuch as tliey never secured to the 
defendant peaceful possession of the pro¬ 
perty. That is borne out by the fact 
that suits were brought against the de¬ 
fendant by the other cosharer landlords 
and he h.ad to pay their proportionate 
shares of the rent in addition to tho rent 
claimed by the plaintitTs after tho pur¬ 
chase of tlie holiling in execution. I 
thiLk. on those facts, the learned -Judge 
arrived at a correct conclusion. There- 
foro, the present appeal must be dismiss, 
od with co-its. 

Nev^ould, J. —I agree. 

''•h./lhK. Ai)peal diftmiased. 
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Vv'OOOROFl-’li AND MoOKEIiJEE, J.J. 

Jadub Chandra Maidik —Appellant. 

V. 

Manik Sarkar —Respondent. 

Letters Patent Appeal No. 91 of 191A, 
Decided on 28th February 1917. 

Practice—New pUa-New point involving 
question of fact cannot be taken. 

A poiai iovolviu- questions of fact, which 
was not taken in cither of tho lower Courts. 
Cannot bo for the first time in second 

appeal. (Ddcision of Court of Second Appeal was 
reversed for tbo same). [P 52G C 1] 

Mohini Mohan Chakraburty —for Ap¬ 
pellant. 

Panchanan Ghose~ior Respoudent. 

Judgment.—In our opinion this judg- 
monc of Obapman, J., must bs revorssd . 
The learned Judge bas allowed a point to 
be taken before him which was hot taken 
in either of the lower Courts and which 
involves two questions of fact. In the 
first place, it had to be shown before 
S. 29, Ben. Ten. Act, came into.operation 
that the defendant was an occupancy 
raiyat, and, even if that were shown, it 
would further have to be proved that tho 
contract was a mere device to evade the 
provisions of the statute. The appeal, 
therefore, is decreed with costa and the 
decree of the first X)ourt restored. 

V.b./r.k. Appeal decreeS. 
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Fletcher and Smither, JJ. 

Saradendu Mukerjee — Plaintiff—Ap- 
poilant. * 

V. 

Cham Chandra DuU and others— 
fendants—Respondents. 

Appeal No. 1699 of 19U. Decided on 
9th March 1917. 

(a) Civil?, c. (1908). S. 35-Diicrelioii in 

respect of costs exercised by trial Court- 
Presumption is that discretion has been 

exercised—Appellate Court will not interfere 

unless discretion proceeds on manifestly 
wrong ground. 

Under 8. 36 the costs of, and incident to all 
suits arc in the discretion of the Court and 
where the piimary Court hne exorcised its dia- 
cretJon in denling with ‘the costp, it is an un- 
usuil course for the appellalc Court to interfere 
with that discretion of the primary Coart. 

[P 627 01] 

Where costs are in the discretion of the Judge 
the Court of Appeal will assume that the Judge 
exercised bis discretion unlesa it is satisfied that 
he has not {xercUed it. Tho sppellato Csnrt 
will uofc intftfere with an exercise of the disete- 
tiou of the primary Court unless it haslproceeded 
on a manifostly wrong ground. IP 527 C 1, 21 

(b) Costs — Appeal — Question as to coil 
does not form subject of appeal unless ques¬ 
tion of principle is involved —Civil P. C, 
(1908), S. 35—Appeal. 

It was never intended by the legislature that 
that the award of costs bv a Court should form 
the subject of au appeal unless some question of 
principle is involved on which that Court failed 
to exercise its discretion. [P 527 C 2} 

Dwarka Nath Milter, Profnllah Chan- 
der Pose and Premotho Lai DiiU~^or 
Appellaot. 

Baransibasi Mukerjee for Mohini 
Mohan Chatterjee — ior Respondents. 

Fletcher, J. —This is an appeal from 
a decision of the learned Additional Dis¬ 
trict Judge of the 24-Perganna8, dated 
25th February 1914, reversing the deci¬ 
sion of the Subordinate Judge of the 
same plac*. The appeal before the learned 
Additional District Judge involved only 
one question on the merits, namely, as to 
the manner in which the Judge in the 
primary Court had dealt with the csosts 
of defendants 1 and 2. The learned Judge 
in the primary Court, considering all the 
circumstances, in the exercise of bis dis¬ 
cretion made a partial award to defen¬ 
dants 1 and 2 of their costs in the snit- 
As to.-the remainder of their oosts, he 
made no order and left them to bear 
them themselves. Against that decision 
an appeal was preferred to the learned 
Additional District Judge, who reversed 
the decision of the learned Subordinate 
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Judge and awarded to defendants 1 and 2 
the whole of ihcii costs. The present 
appeal is preferred against that decision. 
The facts are these so far as they are 
material :—One Suresh Chandra Gangully 
died in February 1907, having by his 
will made a few days before his death, 
dedicated the whole of his proper¬ 
ties to a goddess to be installed at 
Benares. The form of the bequest which 
formed the subject of judicial decision 
has been held to be valid. Defendants 5 
and 6 on 29th September 1906 alleging 
that they had a two-hfths share of the 
properties left by Suresh Chuuder, mort- 
gaged it to the predecessor of the present 
plaintiff. That mortgage was transferred 
subsequently on 276h September 1909 to 
the plaintiff who obtained a mortgage de¬ 
cree against defendants 5 and 0. Then 
the plaintiff brought the present suit and 
the Snbordioate Judge held that the 
plaintiff under his mortgage decree was 
entitled only to the benefit of certain 
annuities that has been given to the 
mortgagors and that the rest of the pro¬ 
perty had been validly dedicated to the 
deity which was to be installed at Be¬ 
nares : and taking into consideration all 
the facts, the learned Judge made a 
partial award of costs to defendants! 
and 2. Against that award, defendants 1 
and 2 app 0 aled to the learned Additional 
District Judge and the learned Additional 
District Judge decreed the appeal. The 
learned District Judge has altogether 
overlooked the provision of S. 35. Civil 
P. C. S. 35, Civil P. C., provides that 
the costs of and incident to all suits 
shall be in the discretion of the Court ; 
and where the primary Court has exer- 
cised its disorotion in dealing witli the 
costs, it is an unusual course, to say the 
least of it. for the appellate Court to 
interfere with that discretion of the pri¬ 
mary Court. This, I think, is well laid 
down by Sir Lawrence Jenkins Chief 
Justice of Bombay, and Candy, J., in the 
case of Parshram Bkawoo v. Dorabji 
Pestonji (1) where, having stated the 
general rule, the learned Chief Justice 
states that, where costa are in the dis¬ 
cretion of the Judge the Court of Appeal 
will assume tbat the Judge exercised his 
discretion unless it is satisfied that he 
has not exercised it and secondly, that the 
appellate Court will not interfere with 
anex eroieeof t he digoretion of the lower 
“ I {1877-7S) 2 Bom L R 264. 


Court unless it has proceeded on a [irmi-! 
fesUy wioug ground. Those two pioposi-' 
tions arc amply o-.liiblisbed by LliG cases 
in England and, so fur as 1 know, ifc is 
the general rule that lias lieen coiisis- 
tently followed iu this country. There 
are grounds of public convenionco which 
render such a rule as one which ought to 
bo adhered to. In many cases, it is an 
extremely dillicult thing for a .luiigo to 
review' all the circumstances to say how 
and in what manner the costs ought to bo 
borne by and between tlie parties and, if 
the discretion of the Couit in such a 
matter is interfored with by the appel¬ 
late Court tho numlier of api:ea!s that 
would be preferred to the appella'c Court; 
would ho stupeudous. It was never in ' 
tended that matter of that uaturc sliouldi 
form tho subject of an apiieal, Home 
question of priuciple must he involved 
on which tlie Judge failed to exercise Ins 
discretion. I tiiink in this case that the 
learned .Tuvlgo cf the luwcr appellate 
Court was not justified in interfering 
with tho discerticn cf the primary Courc 
in the award of costs. 

The other question that has l.'een urged 
as to the suit being l arro j hy limitation 
is an interesting point. It is not neces¬ 
sary for us to decide that matter in the 
presout appeal. A matter of such im¬ 
portance ou.ghb not to be decided unless 
it is necessary for the decision of tliecaso. 

I always liave a strong objection to de¬ 
cide a point that it is not necessary for 
tho purpose of the decision of tho case 
before the Court. It tends to tie the 
hands of tho Court on sulisoquont occa¬ 
sions when the matter becomes liorhaps 
of more importance and porhajis tlio only 
question to bo considered. [ think the 
learned Judge was altogethor wrong in 
allowing tho appeal from decision of 
the learned Subordinate Judge with re¬ 
ference to this question oi costs only, 
which had been fully dealt with hy the 
learned Subordinate Judge iu the exer¬ 
cise of his discretion. In my opinion 
therefore tbe present appeal.should be 
allowed, the decree of the leunod Dis¬ 
trict Judge should be set aside and the 
decree of the Subordinate Judge restored. 
The respondent must pay to tho appel¬ 
lant his costs in this Court and in the 
lower appellate Court. 

Smither, J.—I agree. 

V.B./b.K. Appeal allowed. 
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KLiiTCiliiR AND NdWMOULD, JT, 

X’-j'i’.'h\i Xath llotj Chowahunj and 
('I'U'r-i - ?[ linfcii'U —Appollantg. 

V, 

• 7?''V Chowdhury an'l others 

—lia-^ponlonls. 

A[ip3\i No. 2207 of 1913, Ddciiled on 
23r.l .Iiily 1917, froui appellate decree of 
Jlist, •liul^’e, 24.Parg;i,nas, D/* Snd April 
1913, 

Civil P. C. (I 9 O 8 ), S. 102 — Appeal— Suit 
cognizable by Small Cause Court—Mere ad* 
dition of prayer for declaration does not 
alter nature of suit. 

TUo inoro iidditioQ of a prayer for a relief by 
way of decl iratioa docs not alter the character of 
u .auil wbic!> of a uaturc oi^nizable by a Small 
Gallic Cjurt, s) as to "ive a party a right of secood 
appeal whicii is prohibited by the terms of S. 102. 
Where all the reliefs which the plaiotiff claims 
iu a suit can h>} obtained without asking for a 
declaration, tlie mere addition of a prayer for a 
declaration does not prevent ibo suit from being 
a suit cognisable by a Small Cause Court. 

[P 528 C -2] 

Amarendra Nath Bose —for Appellauts. 

Bara nashibashi Mukherjee, Khitish 
Cliander Chunkcrhv.ttij and Satish Chun- 
der Lahiri —for Respcn'lonts. 

Fletcher, J.—This is an appeal by the 
plaititiCiA against a decision of the learned 
District J'vIrc of f.be24.P0iflaniiah5 dated 
2nrl April 1913, modifying t.he decision of 
the Mnnsif at Baruiiiore. The action was 
an action institutod, at first, in a Court of 
Small Causes to recover damages by the 
plaintills for certain wrongful acts said 
to l\ave been done by thedefendaots with 
refereuca to a property to which they 
were both jointly entitled. The learned 
Judge in the Small Cause Court, in the 
exercise of his discretion under S. 23, 
Proviucial Small Cause Courts Act, 
thought fit to return the plaint to the 
plaintitTa for presentation to the regular 
civil Court. The only question now for 
our decision is, “does a second appeal lie 
or is a second appeal barred under S. 102, 
Civil P. C.” It has been decided quite 
clearly that the mere fact that the Judge 
exercised has discretion under S. 23, pre- 
vincial Small Cause Court s Aetdoes not give 
the parties 1 right of second appeal. The 
suit notwithstanding the fact that the 
plaint has been returned, remains one 
whic is cognizable by a Small Cause Court. 
The only difference that is said to have oc¬ 


curred in this case is that the plaintiffs, 
when the plaint was returned to them,' 
added in it a prayer for a relief that they 
asked for by way of declaration. In the 
original plaint, there was no prayer for 
such a relief; but, in the amended plaint, 
this relief was asked for in the form of a 
declaration; and the only question is whe¬ 
ther the mere fact of adding a prayer for 
a declaration to the plaint gives the plain¬ 
tiffs a right of second appeal. The case 
relied on by the plaintiffs, namely, the 
case of Rash Behari Pal Choiodhry v. 
Sndhar Belal (l), does nob establish the 
point that the plaintiffs wish to establish 
by that case. That case does nob establish 
that the mere addition of a prayer fora 
declaratory relief gives the plaintiff a 
right of second appeal, ft says that where 
the suit is, as it was in the Small Cause 
Court, for damages and remains such in 
the civil Court, then the plaintiff has got 
□0 right of second appeal. The learned 
Judges in that case did not consider, not 
had they before them the case, that the 
mere addition of a relief asking for a de. 
claration would alterthe chaMcber of suit. 
On the other hand, there is the decision 
of a Full Bench of the Madras High Court 
that had the very point for consideration. 

That is the decision in Ramachan- 
drayarv. Narulla Sahib (2), and there 
it was held that where all the reliefs 
which the plaintiffs claimed in a suit 
could have been obtained without asking 
for a declaration, the mere addition 0 / a 
prayer for a declaration did not prevent 
the suit from being a suit cognizable by 
the Small Cause Court. I think that that 
decision is clearly correct and, in that 
view, the mere addition of such a prayer 
does nob alter the character of the suit so 
as to give a party a right of second ap¬ 
peal which is prohibited by the terms of 
S. 102. Civil P. C. Id that view, it is 
quite clear that a second appeal does not 
lie in the present case. The appeal there¬ 
fore fails and must be dismissed. The 
cross-objeclion is not pressed and is ac¬ 
cordingly dismissed. We make no order 
as to costs. 

Newbould, J.—I agree. 
v.b./r.k. Appeal dismissed. 


1 . (19021 6 OWN 687. 

2. (1907) 30 Mad 101. 
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Mookebjee and Beaohcroft, J-T. 

Mokendra Nath Das and anolhe )— 
PlaintiffB —Pebitiouers. 

V. 

Mohi Lai Koley and others — Defen. 
danba—Opposite Parties, 

Rule Nisi No. 356 of 1917, Dacidad on 
24feh July 1917, against the order of Sub. 
Judge, 3rd Court, Hughly, in Misc. Ap¬ 
peal No. 137 of 1916. 

(») Arbitration — CUu»e in contract — 
Written notice provided by agreement — 
Absence of such notice does not necessarily 
invalidate proceedings: 

Absence of a written notice to a party as pro¬ 
vided for by the agreement to refer the dispute to 
arbitration does not necessarily invalidate the 
Proceedings of the arbitrators. fP 529 0 2] 

Where an agreement of reference provided that 
the arbitrators would be entitled to proceed ox 
parte If any of the parties did not appear not¬ 
withstanding the service of a written notice: 

Held: that a party, who having had verbal 
notice of the proceedings did not appear, was not 
entitled to challenge the validity of the award on 
the ground of non-service of written notice: 
Oswald V. Earl Grey, (1855) 24 L. J. Q. B. 69; 
Rel. on. [P 529 0 2] 

(b) Civil P. C. (1908), Sch. 2, para. 14 
(«)‘“Award of costs in excess of authority— 
Does not invalidate whole award. 

An order for costs made by the arbitrators in 
excess of their authority does not invalidate the 
whole award, if the remainder of the award re- 
tnaiuB unsuSected on the order for costs being 
expunged. 530 c 1 ] 

Satisk Chandra Mukerjee —for Peti¬ 
tioners. 

Haradkan Chatterjee for Opposite 

Parties. 

Judgment. —We are invited in this 
Rule to set aside an order of dismissal of 
the application to enforce a private 
award. There were differences between 
the plaintiffs and the defendants regard¬ 
ing the boundary between their respec¬ 
tive homesteads. On 17bh November 
1914, they appinted five persona as arbitra- 
tors to settle the dispute. The arbitra¬ 
tors made their award on 6th July 1915. 
By their award they fixed the boundary 
iiDe between the homesteads and directed 
the defendants to pay to the plaintiffs 
Rs. 6-2 0 as one-half share of the re¬ 
muneration and travelling expenses of one 

of Ihe arbitrators, which had been paid 

ID full by the plaintiffs. The plaintiffs 
thereupon applied under para. 20, Sch. 2. 

1908» to enforce the award. 
The Court of first instance dismissed the 
application, on the ground that the arbi¬ 
trators acted in excess of their authority 
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when they directed the defendants to pay 
to tlio plaintills the sum mentioned in tiie 
award. Upon appeal the Subordinate 
Judge has taken the same view, He 
further hold that the awar l is open to 
objection also on tlie ground that the ar. 
bitrators did not give written notice of 
their meetings to defendant 2. In 
our opinion, the order of the Subordinate 
Judge cannot he sustained. 

It is plain tliat the ahsence of written 
notice to one of the defendants does not 
necessarily invalidate the proceedings. 
We are not prepared to accept the con- 
tention that under the terms of theagreo- 
rnent of reference the parties wore en¬ 
titled to written noMce. The agreement 
states that the arbitrators would he en- 
titled to proceed ex parte if any of the 
parties did not enter appearance not- 
withstanding the service of written 
notice. This provision, however, is not 
equivalent to a condition that if the 
arbitrators proceeded with the arbitra¬ 
tion and all the parties had knowledge of 
these proceedings, still the award would 
be invalidated merely because one of the 
parties did not receive a written notice. 
The Subordinate Judge has found that 
the defendant 2 bad verbal notice of the 
proceedings and yet did not enter ap¬ 
pearance. In such circumstances, we 
cannot bold that the defendant mav 
challenge the validity of the award on 
the ground that a written notice was not 
served on him. Oswald v. Earl Grey (l). 
In our opinion he is as much bound by 
the award as if a written notice had been 
served upon him. 

The question next arises, whether the 
award is invalid because the arbitrators 
made an order for payment of costs. It 
is not necessary for our present purpose 
to determine whether they did or did not 
act in excess of their authority when they 
made an order for costs. It has been 
held in the case of Mohanlal v. NaOm- 
ram (2) that when a suit has been referred 
to arbitrators, they have authority to deal 
with the costs of the reference and the 
award. We need not enquire whether 
this principle can reasonably be extended 
to private references to arbitration. But 
even if it be assumed that the order for 
costs was made without jurisdiction, it 
is plain that this does not invalidate the 
whole award. The decision in Sabitree 

1 . (1856) 24 L'J Q B 69’=Toilt ’ 

2. (1863) 1 B L Rlt4. 
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P i//. V. Vf m.- hi Prosa'I Chiiltcrjcfi (3) 
do n:>t ro illy tlio conteulion of 

tli(^ pirty. Tlv^itci.^e no doubt 

s'lu.vs tlvit nnler [ura. 21, Soh. 2, Civil 
P. C. Dhe Court i 3 CO npetent to 

direct a private award to ba filed if the 
I'roun inentioiiol in paras. 14 and 15 are 
not o-.^abli 3 iie' 1 ; if such {’rounds are esta- 
theCjiii'tis bound to refusetotile 
tbeaward. N )W para. 1,4 (a) [irovides thit 
an objection may successfully be taken to 
the validity of an award where the award 
has left undetermined any of the matters 
referred to arbitration, or where it de- 
torininos any matter not referred to ar¬ 
bitration, unless such matter can ba 
661*1 ■- .ted without alTecting thedebermina- 
tio{» of them itbers referred. Consequently, 
where a matter has been left unleter- 
ruined though referred to arbitration or a 
matter has been determined though not 
referred to arbitration, and such matter 
can he separated witlmut alTecting the 
determination of the matters referred, 
objocbio.i bo the whole award cannot be 
sustained. The present case is precisoiy 
)f that description. Even if the order 
for costs be expunged, the remainder of 
r,he award remains unaffected, and the 
petitioner is content to have the award 
anforced bo that extent. It follows accord, 
ingl V that neither of the grounds on which 
the award has been rejected by the Sub- 
ordinate Judge can be sustained. 

The result is that this Rule is madeah. 
solute and the order of the Court below 
set aside. The award will be filed and 
a decree drawn up io accordance there¬ 
with, except in so far as the awaril 
directs the defendants to pay Rs. 6 2 0 
to the plaintiffs. The plaintiffs are en¬ 
titled to their costs io ail the C mrts. 
Wo assess the hearing fee io this Court at 
two gold mohurs. 

_ y_^ ^ _ Tiulfi infi/lg nha^hitf, 

3. (lUiaj lU 1U 9i. ” ” “ 
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Mookerjee and Beachcrofi, JJ. 

Sadupadhya Uneshanand Oja —Plain- 
tiS—Petibiooer, 

V. 

Havaneswar Prosad Singh—Ddfend&Dt 
—Opposite Party. 

Rule Nisi No. 499 of 1917. Decided on 
20th August 1917, against order of Addl. 
Dist. Judge, Burdwan. in Title Suit 
No. 18 of 1897, D/- 4th July 1901. 


(«» Civil P.C ( 1 ?S 2 ). S. 539-Sch-me for ' 

roanagemenl of charitable trust can be vari¬ 
ed on mere application without fresh suit 

A Ci.uit which ha3 pacctioned a Pcheme for the 
adrniui.trition of a charitable trust ia r■oalD^tent 
from lime to time to v*ry tbe scheme as the 
exigeocies of the Ci.ee may require. [P 532 C 11 

in pursuance of a decree in a suit under 
V fjr tbe formulation of a scheme for 
the management of a temple a Committei 
wa.s appointed and a schema was drawn up 
winch was amended from time to time. Oa the 
application of a party to this decree for tbe in¬ 
sertion of a clause in the scheme for tbe removal 
of a member of tbe Ciramittee by a mere appli- 
cafiorj to the District Judge: 

7/W.f: that a clause could bo inserted in the 
sclieino to tbe eflect that a member of (be Com* 
initieo might, on good grounds established be 
removed by a mere application to tbe District 
Judge wiihout the institution of a fresh suit. 

ruiD - . [P 631 0 2] 

(bj rraclice—Appeal—Amendment of de¬ 
cree during pendency—Amended decree ap¬ 
pended to memo—Appeal is against amend¬ 
ed decree—Civil P. C. O 6, R. J7. 

If a decree is amended after an appeal has been 
preferred against it, and an application to tbe 
appellate Court to attich to the metnoraudam of 
appatl a opy of Ibo amended decree is granted, 
then from tbit moment tbe pending appeal be- 
comos an appeal against tbe amended drcrec. 

LP631C2] 

Diraj Mohan Majumdar, Mohini 
Mohan Chatterjee, Jyolis’t Chandra Sar. 
i<ar and Satyendra Nath MtUer — for 
Petitioner. 

Jogendra Chandra Qhose and Man- 
motha Nath Ganguly — for Opposite 
Party. 

Judgment.—This Rule was granted 
upoo the application of the high priest 
of tbe Temple of Biilyaaath, who was 
elected to tbe otfice io execution of a de¬ 
cree of this Court, made in afhrnaaDce of 
the decree of the Court below ia a suit 
institute! under S. 539, Civil P. 0.. 
18^2: Shailajananda Dul Jhav.Umesh- 
anunda Dut Jha {!). A goheooe for the 
rrianagement of the temple was drawn up 
pursuant to that decree and from time 
to time the scheme has been amended by 
order of this Court: Umeshananda Dut 
Jha V. Ravanesivar Prosad Singh (2) 
and Omeshananda Jha v. Maharaja Sir 
Ravaneswar Prosad Singh (3). Under 
the decree of this Court the high priest 
was appointed the trustee, and a Com¬ 
mittee of management was appointed to 
supervise the work of the temple. On tbe 
present occasion, the application is made 
by the high priest for insertion of a clause 


1 (1905) 2C LJ 460. 

2 11912) 17 I 0 969. 

8. B A No. Ill of 1916. 
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in the sohetne to the elTeot that the 
Maharaja of Gidhour. who is a momher of 
the Committee, may be removed from his 
office on an application to the District 
Judge and without the institution of a 
fresh suit. The application has beeri op¬ 
posed on behalf of the Maharaja. We are 
of opinion that the apidication has not 
been properly framed and that an order 
cannot possibly he made in its terms. 
The whole matter, however, has been 
placed before the Court, and it is plain 
that there is considerable difference bet. 
ween the high priest on the one hand and 
at least one member of the Committee on 
the other hand. On the last occasion, a 
' clause was inserted in the scheme by an 
order of this Court to the effect that on 
good cause established, the high priest 
may be removed on an application to the 
District Judge without the institution of 
a fresh suit for administration of the 
trust. The question arises, whether a 
similar provision should or should not be 
inserted in tha scheme for the removal of 
a member of the Committee. We find on 
an examination of the judgment delivered 
on 4th July 1901 by Mr. Jogesh Chandra 
Mitter who trie! the original suit, that 
he inton<led the insertion of a clause to 

the following effect in the scheme: 

"The in«‘mber'< of ihe Oominittee shall bold the 
office for life, bnt it will be compelent to the 
said poiDtv Comtnissioner, oroo tiis refusal, the 
Distriol Judge, on his own motion or on the ap¬ 
plication of any person intert-ated io the temple, 
to remove from the Comoiittee any member 
who mav ba fouod to be urifit or incompetent to 
oontiitue a member of the Ooramiitee." 

Pursuant to this judgment, a decree 
was drawn up. and it was signed by Mr. 
G. K Deb on loth July 1901 The decree 
contained a provision to the following 
effeoi: The aforesaid supervisors," that 

is. the memhers of the Committee: 

will be appointed for life, but the aforesaid 
Deputy Cdmmisaioner, and, on his declining, 
the af:r6said Julge, may, in hie discreli>a, or 
on the applicaiiuu of any person interested io the 
tempi-*, di-tmi-ri any of the aforeeiid persons, if 
they happen to ba nofii or disqualified for the 
work.” 

Subsequently, the decree was amended 
after^ an appeal had been preferred 
to this Court on the 5th August 1901. 
The amended decree was signed by 
Mr. H. D, Corey, the then District 
Judge, on 18ih January 1902. For 
some unexplainel reason, the clause 
mentioned does nnt appear in the decree 
assigned by Mr. Corey. Froraanexamina- 
tiou ui the records in this Court, it ap- 
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pears that the appeal to this Court was 
originally preferro.l against tho decree as. 
signed by Mr. G. K. Duh. On ‘JlsL Ajnil 
an applieiiLiuii was made ft) tiiij 
Court to attach to the mcinoiandijuj of' 
appeal a cofiy of tlie decree as aniontlod| 
by Mr.Corey: tiioapplication wasgranted,] 
and from that moment, the appeal theu 
pemling in tlda Court liecarno an apitoal 
against the amendod ilecree. We must 
hold accordingly that the decree as! 
amonde.! by Mr. Corey is the final tiecrce 
operative in respect of the trust proper- 
ties; for the judgment of this Court 
shows that no (|UOsfion as to the pro¬ 
priety of tlie details of the scheme was 
raised here and the ajipaal was ilismissed, 
with the necessary oonsfquence that the 
decree as amended by Mr. Corey stood 
confirmed. We cannot hold after the 
lapse of 15 years tint the decree as 
amended by Mr. Corey is of no effect bet¬ 
ween the parties to the litigation ortheir 
successors. In this view it is difficult to 
resist the conclusion that a clause chold 
be inserted in the scheme to the effect 
that a mernhor of the committea may on 
on good grounds established be removed, 
by way of an application to the District 
Julge without the institution of a fresbl 
suit. 

This was, in fact, the coarse adopted 
in the case of Damodarbhat v. Bhogdal 
Karsonoas (4). There, in tlie scheme 
originally framed, a Committee of manage- 
ment was appointed, without provision 
made for the removal of a member of the 
Committee. lu execution of the decree, 
an attempt was made to remove one of 
the members on the ground that he had 
rendered himself unfit, by conduct sub- 
sequent, to hold the office. The Court 
held that this could not be done in exe- 
cution of the decree, and that the proper 
course was, not to institute a fresh suit 
under S, 5:19, but to adopt the more con- 
veuieot and obvious procedure of amend, 
ment of the scheme by the inclusion of a 
provision for the removal of the trustees, 
if necessary. The authority of the Cuurt 
to amend the scheme from time to time 
has not been and cannot possibly be 
questioned. As was pointed out by 
Subrahmania Ayyar, J., io the case of 
Prayag Dossji Varu Makant v. Tiru- 
mala Srirangaeharla Varii (5), which 
was suh^eqiiflnUv affirmnd hv b'lA Judicial 

4. \l JO\Ji 2k ti fill io. 

5. (1J05) 23 Mad 319. 
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Committee in Prating Dossji Varii v. 
>Tinima!:i SriraugacharlaVam (6), there 
Hs ample aulhority for fclie proposibioa 
that a Court, which has sancbione-1 a 
achftme (or thea'iii.iriistrationof a chari- 
table t.Mkt, is competent from time to 
time to vary tiie scliemeas the exii^encies 
of tlin ca^o n iiv roiiiire. Reference neerl 
only he made to !’hefiecisiori>in/l/ior7rgi/. 
Generalw lioviU (7), Aitorneij General v. 
Pishap of UVorcift'/- Mayor of Lyons 
V. 'hlvocatc General of Bengal (9) and 
lie Browne's Jh.spilal Stamford (lO). 
We direct accordingly that the decree of 
this Court, which confirmed the decree 
as finallv amended bv Mr. Corev, be 
further amended by the insertion of a 

clause to the follow' ing eil'ect: 

“The membet? of the Committee shall hold 
office for life hut it shall be competent to the 
Bislrict JudKe. oil his own motion or upou the 
application of any person interested in the 
temple, to remove, for goed caui^e, fiom the com* 
miltee, iiny member, on the ground of unfitness 
or incompetence or for any like reason. The 
District Judg''Tray, when an application is made 
to him in Ibis behalf, consult the Deputy Com. 
missioner.'’ 

We desire to add that we make this 
order because we are of opinion that it 
is in the best interest of the temple, and 
not because we are satisfied that the al¬ 
legations made by the petitioner against 
the Maharaja of Gidbour are well-founded; 
on the other hand, there is, we think, 
good ground for suspicion that the appli¬ 
cation has been prompted by personal 
motives rather than by a genuine regard 
for the welfare of the trust. There will 
be DO order for costs in this Court. 

v.b./r k. Rule made absolute 

U. ll'Jo’?) 10 Mad 38 (PC). 

7. (1840) 1 Phillip 762. 

8. (1851) 9 Hare S-23=21 h J Cb 25. 

9. (1876) 1 A C 91. 

10. (1889) GO L T 288. 
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Fletcher and Smither, JJ. 
Gnanendra Nath Sanyal —Plaintiff— 
Appellant. 

V. 

Mohendra Mohini Debya —Defendant 

—Respondent. 

Appeal No. 176 of 1915, Decided on 
3rd April 1917, from appellate decree of 
Dist. Judge, Nadia, D/. 29th October 1914. 

(a) SpeciHc Relief Act, (1877), S. 9—Eject* 
ment suit—Possessory title except under S. 9 
is insufficient. 

In a suit for ejectment the plaintiff must rely 
on his own title, and the defendant, even though 
a trespasser, can set up the right of a third party, 


so that a mere possessory title, except under the 
provisions of S. 9, will not support a suit in eject* 
mont. [P 533 01) 

(b) Hindu Law—Widow—Gift to female fe<’ 

maintenance is presumed to confer life in 
terest only. 

A gift to female for her maintenance is pre¬ 
sumed to confer a life-interest only, and it would 
require a very strong case to establish that the 
person making a gift to a childless Hindu widow 
inteudsd to give an absolute interest in the pro- 
Pfrt.'- IP53301 1 

(c) Adverse Possession—Possession from 
life estate holder—Possession after holder’s 
death cannot be added to prior possession to 
make out title by adverse possession. 

A person who enters into possessicn of aneatat^ 
under a title derived from a life-astate-holder can* 
not by continuing bis possession after the death 
of such holder add it to bis prior possession so as 
to make out a title by adverse possession for the 
statutory period. [F 634 0 Ij 

lirojendra Nath Chatterjee^hv Appel- 
laot. 

SaratGhandra Khan—lor RespondeDt. 

Fletcher, J.—This is an appeal froma 
decision of the learned District Judge of 
Nadia, reversing a decision of the Muns'il 
of Meherpur. The plaintiff brought the 
suit to recover possession of a moiety 
share of a garden which had been oon- 
veyod to him by a conveyance executed 
in the year 1305 corresponding with the 
year 1898. The conveyance wasexeoubed 
by a Hindu widow named Soshi Sundari. 
The plaint as originally drawn, alleged 
that Soshi Sundari derived title to the 
property from her husband. That was 
proved to be a mistake, and the plaint was 
amended and it was alleged that Soshi 
Sundari took the property by gift from her 
father-in-law, Ganga Naraian Aobarjee, 
in the year 1271 corresponding with tb« 
year 1864. Soshi Sundari was at that 
time a obildesa Hindu widow and a^ 
parently, at any rate, it is found by the 
Courts below that Ganga Narain wM 
about to renounce this world and in the 
view of the lower appellate Court, the 
gift was made to Soshi Sundari for her 
maintenance. Soshi Sundari died in the 
year 1314. Then plaintiff on the all®"*" 
tion of dispossession by the priue^P®* 
defendant—the dispossession beingallegw 
to have taken place on 24th October 19U 
when a certain order was made under tw 
provisions of S. 145, Criminal P. C. 

brought the suit to recover p^sessioo. 

the suit being a common suit in ejeo 
ment. Before proceeding further wit 
the case it is well to recognize what t e 
law is as regards a suit in 
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In a suit for ejectment, the plaintiff must 
rely on the strength of his own title. It 
is not a suit in which the plaintiff not 
being in possession asks for being inain- 
Itained in possession. It is a suit in which 
the plaintilT must rely on his own tide 
and the defendant, even thougiia tres¬ 
passer, can set up the right of a tldrd 
patty. That is well established and it 
is further established in this Court by a 
decision reported as Nisa Ghand Gaihi 
V. Kanchiram Bagani (l) that possessory 
title, except under the provisions of S. 9, 
Specific Relief Act, will not in India sup¬ 
port a suit in ejectment. That decision 
has been recognized and has been followed 
in this Court for a good number of years. 
It has been recognised so late as 1913 by 
.Tenkins, C. J., in the case olAdluir Chaji- 
dra Pal v. Dtbakar Bhuyan (2). That 
decision is binding on us and it is obvious 
that, unless the case is sent to a Full 
Bench, we are not entitled to depart from 
the decisions of another Bench that 
settled the law which has been followed 
for a large number of years. In the pre¬ 
sent case, the Munsif decreed the plain¬ 
tiff’s suit. Ho found that the plaintiff 
had established his title and that he bad 
been in possession within twelve years 
prior to the suit. No other express find¬ 
ing was made in the Court of lir.st instance 
as regards possession and theJudgesimply 
decreed the suit on the gift plus the find¬ 
ing that the plaintiff had been in posses¬ 
sion within twelve years prior to the in¬ 
stitution of the suit. The case then wont 
on appeal before the learned District 
Judge and the only point that was urged 
before him was that, if there was a gift 
in favour of Soshi Sundari, it was a gift 
for maintenance in its strictest sense and 
did Dot confer on her an absolute right to 
dispose of or in any way deal with the 

property as she thought fit. The gift it 

self was a verbal gift. The transaction 
took place prior to the coming into force 
of the Transfer of Property Act. But 
that does not make any difference. The 
presumption in India, as has baen laid 
down in a series of oases, is that a gift to 
a female for her maintanoe confers a life, 
interest only. There are many cases in 
support of that proposition. 

I take the statement from Golap Gban- 
dra Sastri’s work on Iliodu law, Edn. 3. 
p. 498. There it is stated that the deci! 

1. (18yaj2G Cttl 579. - - - 

2, A I R 1916 Cal 123=25 I C 7C=a I C 394. 
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sions both in the Courts in India and of 
the Judicial Committoe ofthoPrivy Coun¬ 
cil ostablisli conclusively f.liitagift for 
inainentanco to aliitidu fouinlo, esiieoially 
if she bo !*. Hindu wi.lcw, confers a lilo- 
estate only. As to what wonid hapiien 
in the case of a nmlo is iniotli-;r matter. 
There are many cases in the Court of 
India showing tlsat a gift for maini cnanco 
by a doe I inter vivos in I ivonr of a ni.ile 
does not confer inora titit a iitV-inlerosl. 
Ilowover, a.s vegar is a formlo willow, it, 
would re.juire a voiy strong vr-e to esLa.[ 
hlish thin tlie poraoii n. ihing a gift to n; 
childless Hindu widow intended to give- 
an absolute interest in tiio piop vty. Ini 
my opinion, tire lear.nod District Judge 
had ample warrant in tliis case, there 
being no evidence other than the fact 
thit the Hindu widow had been given 
this grant for her maintenince, to find 
that the interest which she took was an 
interest which she took for her own life. 
That was the only interest which could be 
convcyalto the present plaintiff. Thein- 
beresb sheconveyed to the plaintiff, thero- 
foro, terminated on her death The plain¬ 
tiff had no iotere-t in tho property other 
than the possession which ho maintained 
without any title between tlio death of 
Soshi Sundari and the dispossession Ity 
the defendant. If that ba so, I do not 
under.stand how person, who lad bought 
a life-interest in a proi’crty which termi¬ 
nated at the end of tho life for which the 
estate had been granted, can maintain a 
suit in ejectment to recover possession of 
the land on a title which tlie Court has 
found has determined. I think the 
learned Judge in the present case, having 
found that this was an interest granted 
to Soshi Sundari for her tnainbenance, 
properly came to the conclusiou in the 
absence of other evidence that the estate 
was, in fact, granted for the life of Soshi 
Sundari. If it was granted for life and 
that interest determined wlien Soshi died 
in 1314 B. S., tho plaintiff' has no title 
to the property. T agree in the view of 
the learned District Judge in this respect. 

Then it is suggested that the plaintiff 
has gob a title by adverse possession. I 
do nob know against whom tlie adverse 
possession as suggested is claimed. The 
defendant has been found to be a tres- 
^)i88er. She has succeeded on tho ground 
that ehe has set up a title of a tliird 
party. That the plaintiff’s title can be 
adverse as agaiut the true owner when 
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Jio olfiirnfl unJcr a gr-^nb of a life- 
o^taf,e ,J,.nvn to ]:{] !. I caonofc for ouc 
in.tanco nccenb. Up to iOM. the plain- 
•in was m possession as un.ier the estate 
for lifo of S.oshi Sipvlari aa,l when that 
has terminafce-i. he cannot add on that 
penofl dunoij which he was in possession 
unlera ri;;htfui-itlo to the period for 
« )ich he was in possession undor no 

.itle. No ease has been suggested before 

support of that vie^^ ; and. when 
the learned Vakil put forward such a 
proposition, I asked him to show us any 
authority in support of it and be frankly 
aaid that he had dodo. To me it seems 
to he a novel proposition and one that 
has not l)een heard of before. The plain- 
till cannot add the period during which 
he was in possession under the coniiev. 

ance from Sjstii to the period for which 
he was in possession under no title. In 
m case there is no finding as to the 
plaintiff having bean iu adverse posses- 
bion for 12 years or upwards. The find- 
IDS IS ofi a totally dilTcrenb question 
namely, that the plaintiti was in posses* 

pUor to Ihe suit. 
Htn tbit IS not a finding with reference 
to adverse po5^es3ion at all. It is a 
hnding which has gob nothing to do with 
the question of adverse possession. A 
careful study of the two judgments of the 

lower Courts has satisfied mo that there 

3 no find, uginoith.r. I these judgments 

to the pisintil] I, virig been in adverse 
possession for 12 years or upwards. ' 
Another point has been raised, namely, 
that the p aintitr was taken by surprse 
when the learned Judge ca ne to the con- 
olusiOQ that the grant was one for life 
on y and that the case ought to be re. 
inanded to the lower appellate Court for 
evidence to be taken as to the actual form 
of tlie grant. The grant was a verbal 
grant mide by a person who has been 
dead for more than 50 years, and I can¬ 
not believe that any honest evidence can 
be produced before any Court to show 
what was said by Ganga Charan to his 
wiiowei daughter in law before he start 
ed for good for the holy city of Benares, 
i think to send the case back on any such 
footing would be inviting the parties to 
produce before the Court evidence which 
in fact, has no foundation. Inmyopi’ 
moD the present appeal fails and ought 
to ne dismissed with costs. 

Smither, J.~There should not be a 
remand, and there being no finding of 
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possession of the plaintiff and faig prede 

cessor for more than 12 years. I think 
the appeal should fail. 

^■H./r.k. ^PPsal dismissed. 
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Fletcher AND Smither, JJ 

Basudebo Marayan -Defendant 
—retiDioner. 

V. 

Kadambini i^am’-Plaintiff—Opposite 

rarty. 

Rule Nisi No. 769 of 1916, Decided on 
J«th March 1917, against the order of 
Munsif, First Court, Kandi, in Mortgage 
Suit No. 1003 of 1015. 

Civil P. C. (1908). S. 115 and 0. 23. R. I 
-Leave to withdraw with liberty to bring 
^esh suit granted on insufficient grounds— 
nigh Court will not interfere unless ihera is 
materiel irregularity. 

1 be more fact that the Prituarj Ooort granted 
leave t5a plaioiilT to withdraw from his soft 
with liberty to briog a fresh suit oo the earns 
cause of action on in sufficient grouads, is do 
ground fortbe High Ccuri’s interference in tevi* 
siou underS. 115 unless the bwer Oourt in grant- 
lug ieive acted without jurisdiction or with 
material irregularity in the exercise of its juris¬ 
diction. [P6’4 0 2] 

Bernal Chandra Deb — for Petitioner. 

Sajani Kanta Sinha —for Opposite 
Party. 

Fletcher, J — This is a Rule calling on 
the opposite party to show cause whythe 
order complained of should not beset 
aside. The plaintiff opposite party brought 
a suit to enforce a mortgage. A questiou 
was raised as to whether the plaintiff 
could be succsssful and the plaintiff ap¬ 
plied to the learned Judge for penoisaion 
to withdraw from the suit with liberty 
to bring another suit on the same cause of 
actioQ which the learned Judge granted- 
The learned Judge under the terms of the 
rule clearly had power to grant the plain¬ 
tiff permission to withdraw from the suit 
w’ith liberty to bring a fresh suit at any 
stage of the prooeeding. The meie fact 
that the learned Judge granted that leave 
on a ground that may or may not appoarj 
to U9 to be sufficient is no ground for in¬ 
terfering under the terms of S. 115. 
Civil P. C. This is not a case of want of 
juriadiction nor did the learned'Judge act 
with material irregularity. The Rule is 
discharged with costs—one gold mohur, 
Smither, J. —I agree. 

V V.b./r.k.- Rule discharged. 
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CHATTEIMI-A AND KK'HAHOSON, TJ. 
Tiiharunnesia Chowdhurani — Dofeo- 
dant—Appellant. 

V. 

Tarini Charan Sarkar and another — 
PlaictiSs—Respondents. 

Appeals Nos. 160 and 329 of 1914, De¬ 
cided ou 10th July 1917, from appellato 
decrees of Sub-Judge, Pabna, D/- 26th 
Septenoher 1913. 

(a) Civil P. C. (5 of 19081, S. 11, Expl. 4- 
Suit for poiieiiion of land dicn iatad— Sub* 
aequent suit for same land on different title 
i» barred. • 

I lainlifi, who was tte piircbfl?er of two jotps 
R and A Id execution of money decrees apainet 
their owner, iostilutd a suit for recovery of pos- 
seesion, or declaration of title, of some lands on 
the allegati(.Q (hat they appeitaiued to pte R 
purchased hy him. On bis claim being disal¬ 
lowed on the ground that the lands did not ap- 
perttin to flie said jote R, the plaintiff instituted 
another suit for recovery of pos'essicn of the 
same lands on the allegation that they apper¬ 
tained to the other jote A, which he had purchas¬ 
ed: 

Hefd; that the subsequrnt suit wes barred a.s 
rea judicata under 8. 11, Expl. 4. [PS.'lGCl] 
(bj Civil P C. (1908\S 11—Might and ought 
—Deciaion is res judicata even though ground 
not finally decided in previous suit. 

A matter V'Pich might and ovght to 
have been made a greuiid of altHck in a previoufl 
suit between the same paitie' may he re* judicata 
even though it was net finally decided in tbo 
previous suit. [P5%CJj 

B. C. Mitra and UiralaH Sanyai -for 
Appellant. 

Dtvatka Noth Mitra, D. N. Chucker. 
Ivtty, Tarakesxoar Pal Chowdhury and 
Girija Prasanna Sanyai —for Kespon- 
denta. 

S. A. No. 160 of 1914, 

Judgment. —Thiaappeal arises out of a 
suit fur a declar.'ition of the plaintitl's 
right to a jo“a by purchase and for reco- 
very of khas possession thereof. The plain, 
till purchased two jutes, both belonging 
to one Mr. Bray, on 21st March 1893 at 
sales held in execution of decrees for 
money, and he claims that the land in 
suit appertains to one of those two jotes 
situated in Mauza Ram Chandrapur. It 
appears that the plaintiff had brought 
another suit, No. 167 of 1901, in which a 
portion of the land in suit together with 
certain other lands were claimed as part 
of the other jote of Mr. Dray situated in 
Mauza Athoa. A question has been raised 
in this Court whether the lands in dis- 
pute in the present case formed the sub. 
jeot-matter of the previous suit. There 
is DO dispute that tbeee lands were also 


olftiined in that suit. What is contondod 
before us ia that altliongh t hey were ori. 
gin.illy chiiiiied US pait cf the jote in 
Mauza Atbna, the pl iintilT suh^eiiiiently 
confined this claim tn sucli portion of the 
jote as was found by the Amin to lie 
within the Mauza Atlina, and tluit there¬ 
fore it must ho taken that tlie tuliject- 
maiter of the previous suit wa, the land 
of the jote which lay in Mauza Athna 
only. 

We are referied to the judgment cn 
issue 4 in tiie luevious .'Uit, hut lecd'ng 
the decision on is^ue 6 along with tlio 
decision on the 4th. it is cltar that the 
whole land was claimed in tl e suit and 
the content ion that subsequent to the 
institution of the suit, the suit was con¬ 
fined to a part of the land claimed, can¬ 
not be supponed. The judgnitnt shows 
that the suit was partially decreed. In 
other words, it was decreed in respect of 
the lands which lay in mauza Atbna and 
dismissed with ugaiH to the venaining 
lands. Th>.t the lands ID suit were the 
suhject-matu r of the jirevious suit has 
been found hv the Ccurts below and does 
nob appear to have Ik en disiuted before 
the point was taken (for the first time) 
befor-j us. That bt ing-so, the (juestion 
arises whether the decree in the previous 
suif derates as res judicata so far as the 
lands claimed in the present suit are 
coicerned. The learned Subordinate 
Juilge holds that the title on which the 
dis[)Uted lands are claimed being differ- 
eut in the two fruits, the decree in the 
jirevicns suit dne^ not operate as res 
judicata. We ihirk that the Icnrred 
Subordinate Judg^ was wrot g in so hold¬ 
ing; we do not think that the titles are 
different in the two cases. The plaintifl 
claimed the lards in the prrsent suit as 
part of the jote ol Mr Bray which be 
had purchased. That was also hi- case 
in the previous suit. The only question 
is to which jote do they beloop? The 
plainlill was the owner of the jote in 
Mauza .^thna as well as the jote in Mauza 
Ram Chandrapur. It was open to him 
to claim, we think he cught to have 
claimed, the laud now in suit as part 
of the jote in Mauza Ram Chandra]ur in 
the previous suit. 

In the case rf Kash^e Kifhore Roy 
Ch-iwdhry v. Krislo Chunder Savdyol 
CAoHYl/iry (J) a suit for a declaration of 

tn « r^rtr w hu»h thpv 

1, ^IbWj iv 404. 
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claifiiC'! in accretiun to Alau/.a L. was 
hcM to lie haried iiy a ju-lgmeub in 
:i fovi.icr ill which they liad claimed 
the same land as an accretion to Mauza R 
bfcause 

b'. a.’.'.'tlio i to the one estate or to 
the oth'T. the <[’:‘’-tiou ill h^th >uits was tbat of 
title by ac-ci'cti'-D.” 

Couch, ('•. J.. [lointed cut that tlie 
idiin'iCi I'.aslioun:! to bring forward all 
the gro'JiiIs of origin of his right and 
that ;i diiteronce in the origin of the 
rig'iL is n.)t a iniUor which makes a dif- 
foierit causo of action. Expl. 4, S. 11, 
Civil P, C., expressly lays down that 
iny iinttor which might and ought to 
have been m ule a ground of defence or 
attack in a former suit shall be deemed 
0 hava itoen a matter directly and sub¬ 
stantially in issue in such suit. We have 
been r ferrsd on behalf of the rospon- 
deitto a decision of thisCourt in the case 
of Kailash Momhil v. Baroda Sundari 
Dasi (2), in support of the contention 
thateien if the matter ought to have 
|be9n male a ground of attack in the pre. 
vious suit, it must have been finally de¬ 
cided in order that the decision might 
operate as res judicata. The view taken 
in that case however has not been fol¬ 
lowed in somo later cases. We may refer 
to the decision in the case of Jamadar 
Singh V. Seraziiddin Ahmad Chaudhuri 
(3) and to the observations of Sir Lavv. 
rence Jenkins in tho case of Guddappa 

lirkappi (4J, where ho observed as 
follows: 

But tbut ciiso is based on the conclusion 
that in tbe former suit the matter was not 
finally heard and deturmined. How far this 
view is recoficilible with the decision of the 
Privy Council in Kame$war Per.ihad v. li/jj- 
kuwnyi Ftiiltan Koer (5) to which I have already 
referred, but which was not oiled to the Calcutta 
Bench, I need not pause to consider. Suffice it 
to siy that in tho light of that Privy Council de¬ 
cision. it seems to me impossible to hold, under 
tho circumstances of the caso, that the matter 
w.*3 not finally heard and decided.” 

Having regard to the decision of the 
Judicial Committee in that case, we 
think that the plaintiff might have 
claimed and ought to hive claimed 
these lands in that suit, and is therefore 
precludel under S. 11. Civil P. C , from 
claiming bliem in the present suit. The 
Oise will accordingly be remitted bo the 
Cour t of first instance in order that 

2. (1897) 24 0.il 71L ~ 

8.(1908) 85 Cal 979. 

4. (1901) 25 Bim 189. 

5. (1893) 20 Cal 79=19 I A 234 (P 0). 


that Court may ascertain the lands which 
were the subject matter of the previona 
suit. The suit should be dismissed with 
regard to such lands, and decreed with 
regard to the rest of the disputed laud as 
is situate to the south of the Ichhawati 
river as it stood at the time of tho re¬ 
venue survey map. There will be pro¬ 
portionate costs in all Courts, the pro¬ 
portion depending upon the ascertainiDent 
of tho lands which were the subject- 
matter of tbe previous suit by the lower 
Court. The cross-objection and Appeal 
No.'329 of 1914 were preferred on behalf 
of tbe respondent in this case. It was 
contended that the plaintiff ought to get 
tlie lands up to the northern bank of the 
Ichhawati. But it is clearly found that 
the northern boundary of tbe jote was 
the Ichhawati river. There i# do doubt, 
as found by the learned Subordinate 
Judge, that the plaintiff can get tbe lands 
only up to tbe southern bank o( the 
Ichhawati. There is therefore no iotce 
in the contention raised on behalf of the 
respondent. Second Appeal No. 329 o! 
1914 and the cross-objection are dis¬ 
missed. We make no order as to costs. 
v.B./u.K. Order accordingly. 
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Mookerjbe and Walmsley, JJ. 
Abdul Rahman Kazi and others 
Appellants. 


V. 


Baikunta Nath Roy Chowdury and 
others —Respondents. 

Letters Patent Appeal No. 76 of 1915, 
Decided on 4bh July 1917, against decree 
of Mullick. J., D/- 26th April 1915, in 
Appeal from Appellate Decree No. 1424 
of 1911. 

(a) Bengal Lend Revenue Sale* .Act 
(11 of 1859), S. 37—Purchaser lake* eiUte 
as created at time of permanent settlement 
subject to certain qualification*. 

Tho purchaser of an estate aC a revenue sal® 
takes the estate as created at the time of the 
permanent settlement subject to certain well 
known qualifications. [P ^3® 

(b) Bengal Land Revenue Sale* Act 
(11 of 1859;, S. 37 — Revenue free land*- 
Purchaser cannot claim land* described a* 
revenue free and in rejpect of which no 
rent wa* claimed merely because they are 
within geographical lioits of estate pur¬ 
chased by him unless it is established that 
those lands were included in the estate at 
time of permanrnt settlement. 

A purchaser of an estate at a revenue sale 
(under Act 9 of 1859), esnnot claim lands, which 
have been describe.) in the Keoord of Bights as 
revenue-free lands and in respect of which no 
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rent was ever oUimod or realizid by any pre¬ 
vious proprietor of the estate, merely because 
those lands are situate within tbo geographical 
limits of the estate purchased by him unlese he 
establishes that those lauds wore included in the 
estate at the time of the permanent scttlemcut 
or, in other words, that the revenue was asses¬ 
sed OQ the basis af the assets of those lauds. 

ll> 538 C 1] 

Abinash Chandra Gnha — for Appel¬ 
lants. 

Jogesh Chandra Roy — for Respon¬ 
dents. 

Judgment.— This is an appeal un- 
der Cl. 15, Letters Patent, from a 
judgment of Mullick, J., in a suit for 
recovery of possession of land, upon 
declaratioD of title, by purchase of an 
entire estate sold for arrears of revenue. 
The case for the plaintiffs is that on 
25th March 1897, they purchased the 
estate at a sale for arrears for revenue, 
and that the disputed lands, though 
comprised therein, have been wrongfully 
retained by the defendants. The contend, 
ing defendants disclaim title and posses¬ 
sion in a large number of parcels set out 
in para. 9 of their written atatemeot 
filed on 10th February 1909 ; the other 
plots, they allege, never constituted the 
mal lands of the estate purchased by the 
plaintiffs They assert, on the other 
hand, that they have been in possession of 
those lands under a revenue free grant made 
in the year 1731. The sutfr was decreed 
in the Court of first instancce, in respect 
of all lands other that 31 bighas, in 
which, it was held, the defendants had 
established their revenue free title. The 
Court however found it impossible to 
locate the exact situation of these 34 
bjglias and directed that the question be 
determined in the execution department. 
The Subordinate Judge confirined this 
decree, and added that ho could not find 
fault with the lower Court for leaving 
the question about the site of those 3i 
bighas undetermined till the execution 
of the decree, when each party would 
have the right to represent his case. The 
decree of the Subordinate Judge has been 
confirmed on appeal by Mullick. J. 

On the present appeal, the defendants 
have contended that the burden lay upon 
the plaintifi's to establish that the lands 
in dispute constituted the mal lands 
of the estate purchased by them, that 
there is no evidence on the record to 
show that the plaintiffs had discharged 
the burden which lay upon them, and, 
that, ooDsequently, the suit should have 


been dismissed. lu support of this pro¬ 
position, reference has been niado to the 
decision of tlio Judicial Comtiiitteo in 
Hurryh u r il/ oolchopadli ua v. M ad It n h 
CInmder Baboo (1), whicli was aiqiUed 
in the cases of Arfunnessa v. Piary 
Mohun Mookerjec (2) and Koylafilila.'ihiny 
Dossce V. Gocoolmoni Dossee (3), to roach 
the conclusion that in resumption suits, 
the iiamindar must piove tlie mal oha- 
racter of the lands claimed liy him. ft 
is not necessary for our present jiurpose 
to enter into a discussion of the abstract 
question of onus of proof in suits for 
resumption of rovonuo-fres lands. It is 
suflicieut to oliserve that in the present 
instance the lauds are described in the 
Record of Rights as revenue free lands. 
The burden, consequently, lies primarily 
upon the plaintiffs to establish that the 
entry in the Record of Rights is errone¬ 
ous. The question thus arises whether 
the plaintiffs have adduced evidence to 
show that the disputed lands are mal 
lands of the estate purchased by them, It 
is conceded that there is no evidence on 
the record to show that rent had ever 
been cUiuied or realized by the proprie. 
tor of the estate in respect of the lands 
now in controversy. 

On the other hand, the defendants have 
produced a grant of 17-31 which shows 
that an area of 63 bighas was granted 
to their predecessors to enable them 
" to burn lamps at the Durgah of Shah 
Amirullih. ” 34 bighas are said to have 
beon situated in Kismat Sabonal, but as 
the document is in a tattered condition 
it is impossible to state at this distance 
of time where the remaining 29 bighas 
were situated. The plaintiff's, it may he 
observed, claim in this suit lands situ¬ 
ate! in two villages, namely, Sabangal 
aud Latimshah and the case for the 
defendants was that the lands in their 
l)OS30fsion were situated in those two 
villages and were held by them revenue- 
free. In these circumstances, it is plain 
that there was a grant of 68 bighas of 
land, a portion whereof, at any rate, was 
situated in village Sabangal, It is also 
clear that this grant was anterior not 
merely to the iiormanent settlement, hut 
to the grant of the Dewany on 12th 
August 1765. There is, on the other 
hand, no evidence to show' that the 

1. (1870-72) 14 M 1 A I-'52=8 BLR 5G6(V C) 

2. 1875-7G) 1 U1 378=25 W R 209. 

3. (1882) 8 Cdl 280. 
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jtliinfciM'a or any previous proprietor over 


ohiirif'il cr rent in respect of 

tlioso lari'ls In these circumstances, it 
is (lilhcult to appreciate how the plain- 
tiffs can possibly succeed. 

They are no douhfc entitled to the 
|privilet,'e9 of a ])urchaser of an entire 
estate at a sale for arrears of revenue. 
But what are tho-e privileges? Con- 
oisely stated (omitting well-known qua- 
liticationc), the rule ie that the purchaser 
jtakes the estate as created at the time 
of the permanent settlement. The ques- 
tioD. accordingly, reduces to this : Have 
the plaintitls e>tah]is.hed that these 
lands were inclirloi in the estate at the 
time of the permanent seftloinenb ; in 
otlier \\o'd-i, v\9s fho revenue assessed 
on I he basis of the assets of these lands? 
Tlic answer must he in the negative. If 
there tail tieen any indication that rent 
had been realize 1 in leapect of these 
lands, that wouii^ have furnished evi- 
denco that the lanis were impressed 
with a mal character. In the total 
absence of such evidence, it is impossible 
to say that merely because the lands are 
situated within the geographical limits 
of the estate [lurchaserl by the plaintiffs, 
they were mal lands and formed part of 
the zamindari at the time of the perroa- 
neot settlement. We are clearly of 
opinion thib the decree made by the 
Courts below cannot he sustained. 

1 he result is tint this ap[ieai is allow¬ 
ed. and the deciees of the Courts below 
set aside subject to the qualification 
presently to be stated. Our order will 
not allect the title of the plaintiffs to the 
parcels set out in paia. 9 of the 
^litten 8tat6iudnt« The decree will de* 
■dare the title of the plaintiffs to those 
plots and they will be placed in posses. 
sioD in execution of the decree of this 
Court. Subject to this reservation the 
suit will stand dismissed with costs in 
all the Couits. 

v.B./k.k. Appeal allowed. 
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FlKTCHER AND NKWBOULD, JJ. 
Khudi Btbi —Defendant—Appellant. 

V. 

Abdul Majid and of/jcrs—Plaintiffs— 
Bespoudents. 

Appeal No b864 of 1914, Decided on 
1st August 1517, from appellate decree 
-of Sub Judge, 2nd Court, Sylbet, D/.lOth 
September 1914. 
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Registration Act (1908), S. 17 (2) (i)-Agree- 

ment to give up poitession of land contained 
in compromise petition does not require rcKis* 
tration. 

An agreement to give np possession of certain 
land contained in a petition of compromise filed 
in a criminal case docs not require regUtraMoo 
and ifi admissible in evidence without being reflls- 

IP 639 01) 

Jotindra Mohan Chowdhury—lot Ap. 
pellant. 

Jnanendranath Sircar—lot Reapou. 
dents. 

FACTS of th3 case will appsar from 
the following extract from the judgment 
of the lower appellate Court: ‘The 
appeal arises out of a suit brought by the 
plaintiffs for recovery of khas possoasion 
of the lauds described in the first aohe- 
dule of the plaint, after ejecting the 
defendants from the same aud removiug 
their houses described in the second sohe. 
dule. The plaintiffs' caseisihat they 
are the owners of the land, that the de¬ 
fendants hold the land in suit under 
them, that there were some crimioal 
cases between the parties which were 
compromised, that in the petition of com- 
promise filed in these cases the defen- 
danis made an agreement that they would 
give up their jote right and remove their 
houses from the land in suit and allow 
the plaintiffs to take possession of it in 
the month of Magh 1318 B. S. and that 
in spite of the agreement the defendant! 
did not give up possession of the land in 
suit and remove their houses from the 
same. Defendant 2 filed a separate 
written statement. His defence was that 
the suit was not maintainablo without 
notice to quit, that the petition of com¬ 
promise filed in the criminal cases wai 
not admissible in evidence. Defendant 1 
did not appear though duly summoned. 
The lower Court decreed the suit. Defen¬ 
dant 1 preferred this appeal against that 
decree The plaintiffs’ claim for khas 
possession is based upon an agreement 
made by the defendants in a petition of 
compromise filed in a criminal case. 
Under this circumstance no notice to 
quit was necessary. The plaintiffe have 
proved the petition of compromise or the 
soleoamah filed by the defendants in the 
criminal case between the parties. By 
this solenamah the defendants made an 

agreement that they would give np pos¬ 
session of the land in suit in favour o 
the plaintiffs; . . . this petition of com¬ 
promise is admissible in evidence thoogb 
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it i8 an'unregisbered deed. The petition 
of compromise didoetextiugaish orcreate 
any title to any land. ... In my opinion 
the petitionof compromise is admissible in 
evidence as indicating the existence of an 
oral agreement on the part uf the defen¬ 
dants to surrender the land. The 

petitionof compromise is admissible in 
evidence to prove the existence of an oral 

agreement. The decree passed by 

the lower Court is, therefore, quite right. 
The appeal is accordingly dismissed with 
costa.” Against the above judgment of 
the lower appellate Court defendant 1 
preferred this second appeal. 

Judgment. —This appeal must be die. 
missed ooth^ Endings of fact made by 
the learned Julgeof the lower appellate 
Court. The reasons given by the learned 
Judge of that Court are conclusive. It is 
not arguable that adocument as thie 
which has been read to us requires regis- 
tratioD. The rest of the judgment of the 
learned Judge is clearly right. The 
appeal is accordingly dismissed, with 
costs. 

v.B./r k. Appeal dismiised. 
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Fletcher andNewboclo, J.T. 

Amid Ali and others —Defendants— 
Appellants. 

V. 

Abdul Mea Moznmdar and others — 
Plaintiffs—Kespondeots. 

Appeal No. 312 of 1916, Decided on 
3rd August 1917, from appellate decree 
of Offg. Sub-Judge, Cachar, D/, 18th Sep- 
tertiber 1915. 

Registration Act (16 of 1908), S. 47~Pri- 
<rity in execution prevails in documents 
duly registered. 

A morigaRO deed executed prior to a deed of 
eale, but registered after the registration of the 
latter nithin tbe time limited by the Regielration 
Act, bae priority over the deed of sale. 

[P 639 C 1] 

Govinda Chunder De Roy —for Appel¬ 
lants. 

lletnendra Kumar Das —for Respon¬ 
dents 

Judgment. —This appeal must fail on 
the hnuings of fact made by tbe learned 
Judge of the lower appellate Court. It 
: is quite clear that, on those facts, the 
plaintiffs’ document being registered with- 
I in the time limited by tbe Registration 
. Act had priority over thedooument under 
which tbe defendants claimed. It is 
urged also that the interest was penal. 
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No issue was raised on this point and the 
point iloes not arise for our docisiou. In 
any evont this contract about interest, 
in the ahsenco of any evidouco of extor¬ 
tion or that tlie interest itself is so liigh 
that it amounts to extortion, is a valid 
contract. The appeal fails and is die- 
misseii v\ith costs. 

v.B /i?.K. Appeal dismissed. 

A. I.R. 1918 Calcutta 539 (2) 

ClIATTEIUKE AND WaI.MSLKY, JJ. 

Kala Chand Shaha an 1 cIIuts —i‘(iti- 
tioners. 

V. 

Secy, of Opposite Party. 

Rule Nisi No. 1 of 1917, Decided on 
31st Jaruary 1917. 

(a) Railways Act fl890). S. 77—Agent of 
Eastern Bengal Railway is "Manager" — 
Notice under S. 77 must be given to Agent, 

TbeAgeotof tho E^stc-ru 6«.Q<;bl lidilAHy is 
tbs "Manager" wituin ibu ma-tuiiig of S. 17 and 
tbe notice required by that sectiou mtut be given 
to the Agent. Service on tbe TralTic >!anuger ia 
not suJtioieiit. 11* 5j0 C 1] 

(b) Estoppel —No estoppel against statute. 

(Fer D.Chatterjiie, </.)—Ihcf!! can be iioet top- 

pel against tbe express prosisiuLS of a Statute. 

[F 640 C 1] 

Urendra Lnl Roy- for Petitioners. 

Ram Chandra Milter —lor Opposite 
Party. 

Chatterjee, J —Upon the findings 
this case seeius to ho cue of considerable 
hardship. The plaintiff delivered a parcel 
containing valuable Dacca muslin, etc., 
to the Eastern liengal liiiway on 24th 
February I9l5 for conveyance toCalcutta. 
On 2Gth February the larcel reached in 
a damaged condition and open delivery 
was given to the consignee at his request 
showing the goods that were inissiog. It 
islidraitted that they must have been 
Btolec by some railway servant. The 
plaintiff at once gave notice to the Trafffo 
Manager as required by the rules printed 
in the Timo aod Fare Table. Time after 
time the Tratnc Manager wrote to say 
that the matter was under enquiry and 
at last on 30th August 1915, several days 
after the expiry of six months from 
delivery, wrote to the plaiotitl that his 
claim was not admissible as he had not in- 
sored the goods as required by S. 75 of 
the Act. I'be plaintiff on 13th September 
1915 gave notice to the Agent, who re¬ 
ferred the matter to the Tratbo Manager, 
who again wrote to the plaintiff that bis 
claim was barred by S. 75. It must be 
said to the credit of tbe Traffic Manager 
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rin.i the Ai,’enb that they did not seb up a 
Inr uo ler S. 77 for :s-ant of notice wibhin 
-is rnonthfi. It is 'inite probable they 
rhoii.'-lr tlp-t thei?e.tion iial been coin- 
plie.] with wlion notice was given to the 
Traffic Manager, The plea wa?, however, 
taken '-vhen the uia'.ttr canie to the Court 


ati ! wo iiive to see if it 
'akec. 


was rightly 


Tn.'’ Court I eiow has held that there 


A as no bar under S. 7o, but tlie bar 
un.ior S. 77 was fatal as the Agent is not 
sliown to ha've l>ad nobic-j within six 
liaonths I am constrained to tiiiuk that 
t!ie lower Court is riglit. It has been 
argued tliat the J7atern Bengal Railway 
does not entertain any officer who ia 
called a M igager and the plaintilT could 
not give any notice to the ^^auagel•. Bub 
if there is no Manager, the plaintiff could 
li'ivc given ru'tice to the Government, but 
ho dit’i not do so within time. The learned 
Govfirntuent Pleader says that theGovern- 
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Richardson and Beachcropt, JJ. 

Basi)uddiii Thauadar — Decree-holder 
—Appellant. 

V. 

Mokirna Bibi and others — Objectors 
and Creditors—Respondents. 

Appeal No, 16G of 1917. Decided on 
9lh Jaou.ary 1918 from the order of DUt. 

Judge. Rungpur, D/- 16th April 1917, 

(a) Provincial Intolvency Act (1907), S. 36 
—Debtor transferring property to wife in 
lieu of dower within two yeera of adjudica- 
tion He continuing in possession along willi 
wife-^Dower debt round to be genuine ond 
value of property transferred cocnenensurate 
with amount of debt — Transaction cannot 
be impugned under S, 36. 

An iusolveot had transferred certain property 
to bis wife in lieu of dower within two years be* 
foro his adjudication. He continued in possession 
of the property along with his wife, but. it wa» 
found that the do:9er debt wag geouine and that 
the value of the property transferred was not 
incommensurate wi*b the amount of the debt: 
Held: that the traasaction could not be im- 


mant ha?, by a notification iu the 
.Calcutta Gazette, ruled that the Agent 
[should be considered the Manager. I 
may take if, therefore, that the Agent 
was the Manager, Jf he was, he was 
entitled to a notice within the required 
time. The notice to the Traffic Manager 
is for the purpose of ensuring an immedi¬ 
ate enquiry an! is not sufficient. The 
delay ir, the enquiry is to be regretted as 
the plaintill may have thought that he 
would have his remedy from that officer. 
But there can be no estoppel against the 
express provisions of the Statute and the 
plaintiff's suit must fail. I think there 
shouhl be a supplementary rule printed in 
the Time and Bare Table as in the Coach, 
ing Tariff that a further notice must 
be served upon the Agoufc or the Govern¬ 
ment under S. 77 within six mouths of 
the delivery. This ought bo be done 
for the purpose of preventing possible 
misconception and hardship by reason of 
delay in the enquiry by the Traffic 
Manager. I would, therefore, discharge 
the Rule bub without costs. 

Walmsley, J.—I agree that the Rule 
should be discharged. In my opinion, 
the Agent of the Eastern Bengal Railway 
■is the Manager widhin the meaning of the 
Railway Act, and the notice required bv 
S. 77 must be given bo the Agent, and 
service on the Traffic Manager is not 
sufficient. 
v.B./r.k. 


pugDPd under S, 2G. [ P 643 0 2) 

(b)‘Prov. Insol. Acl (1907), S. 36—Burden 
of proving good faith is on transferee—Ac* 
tual possession is not sure test specially 
when transferee is wife, 

In » case a'isiug uoder S, 36, the burden of 
proving that the traosictioo impugned wa» 
carried out in good faith and for valuable con* 
sideration ie ou tbo transferee. I P 641 C 1} 
Antecedent debts might constitute a good oon- 
sideratioQ for a conveyance impugned under 
S. .36. [ P 542 0 ll 

With regard to the question whether a sale ia 
a bsnami or a real transaction, the fact that the 
transactions relating to the property sold were 
carried out in the name of the transferee 
is not conclusive. Though tbequestion of sotual 
possesuon is in some cases a test ao i an impor* 
tant test, yet where the property transferred is » 
bouse and the transferor i« cue bnsoand of the 
transferee, much importance cannot be attached 
to the fact of actual possession, inasmnoh as the 
husband might after the sale not onnatnially 
live in tbo bouje which he has transferred to bU 
wife. [P642 0 2J 

(c) Evidence Acl, (1872), Si. 101 and 102— 
Onus immaterial. 

Tho question of the burden of proof retains 
little, if any, importance, where thero is evi* 
denca on both sides. (P 543 0 2] 

(d) Prov. Iniol. Act (1907), S. 36 -Value 
of property sold is material. 

The question whether a transfer ohallenged 
under the provisions of S. 36. was in good faith 
involves as an important element the value fof 
which the properties were soli. [P 549 C 2j 

B. C. Mitra, Salendra Nath Mukerjei 
aod Alindra Nath Mukerjee “for Appel¬ 
lant. 

Mohendra Nath Roy and Atul Chan¬ 
dra Gupta—ior Respondents. 

Richardson, J.—This appeal is pre¬ 
ferred from an order of the District Judge 


Rule discharged. 
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of Rungpuv, (^afcod 16th April 1017. Por 
the preseat purpose tlio order must ho 
treated as au order made under S. 36, 
Provincial Insolvency Act, refusing an 
application made by certain creditors of 
the insolvent that two conveyances exe¬ 
cuted by him within two years of the 
date on wiiioh he was so adjudged slroulcl 
be annulled. The conveyances in ques¬ 
tion were in favour of his two wives 
Nabnat Bibi and Mokima Bibi and are 
both dated llth January 1915. Theyare 
each in the nature of a hiha-bil-ewaz. In 
other words, they purport to liave been 
executed in consideration of the dower 
debts which the insolvent owed to his 
wives respectively. In January 1915, the 
insolvent had been married to Nabnat for 
about 11 years and to Mokima for about 
5 years. The dower promised in the case 
of Nabnat is said to have been Rs. 1,500 
and in the case of Mokima, whose father 
was in better circumstances than the father 
of Nabnat, Rs. 5,000. The insolvency pro¬ 
ceedings were commenced by an applica¬ 
tion made by the insolvent on 17th August 
1916 and the orderof adjudicationisdated 
25th November 1916, Id the schedule 
of debts attached to the application the 
insolvent estimates his liabilities at 
Rs. 17,975 and his assets at Rs. 19,872. 
The case made for the creditors, one of 
whom Basiruddin Thanadaris the appel¬ 
lant before us, is that at the time the 
hibas were executed the affairs of the 
insolvent were in an involved state and 
fche two hibas represent merely benami 
and colourable transactions. The insol- 
vent has himself admitted that in .January 
1915 he was indebted to the extent of 
ten or twelve thousand rupees. He has 
pot admitted, however, that he was at the 
time insolvent nor does it appear that 
there were then any outstanding against 
him. 

He owed a considerable amount to the 
appellant creditor for which the appel¬ 
lant in the course of the year 1915 after 
the execution of the hibas brought a suit 
against him. The suit was for the balance 
due on business transactions which took 
place in 1912-13. It is further in evi¬ 
dence that on 15tb May 1914, the insol. 
vent had borrowed on a note of hand the 
sum of Rs. 6,000 from theRungpur Bank. 
In August of the same year he also bor- 
rowed Rs. 1,000 on a note of band 
from the North Bengal Bank. The ap. 
pellant creditor obtained a decree against 


the insolvent on 12Hi Jannrii-y for 
the sum of lU. 5.7H5. 'I’he Rungfuir 
Bank and fclm North Betigal I’anlc als(j 
sued tli 0 insolvent in t!ie course of llio 
year 191.) and obtained deoroos on Idfh 
December 1915 and 'itli •I imiaiy J1)IC. 
respectively. It appears lhat them uiu 
another decree ag.iinst flic insolvent 
obtained in the Small Cau.se Court for 
Rs. 684 with costs, dated lOtliJuno lOKi, 
Regard being h.ad thoreforo to (ho pro. 
valency of benami transactions in this 
country and to the surrounding cirenm. 
stance?, it mey well be lint concodo 1 
there is come initial suspicion about tl-.e^o 
two hibas. 

It may also ho conceded, as it is net 
disputed, that in a case arising under 
S. 36, Provincial insolvency Act, the 
burden of proving that the transaction 
impugned was carried out in good faith 
and for valuable consideration is on thel 
transferee. This has been so held in the 
case oiNilmoni Cliow>Iliuri v. f!a<;a;ita 
Kumar Banerjeeil) decided by tliis Court 
and in the case of Muhamynad JlaJn. 
hullali V. Muahtaq Uuzain (2), decided 
by the Allahabad High Court. ' Now in 
the Coart below it has been found on the 
evidence that these two ladies, the wives 
of the insolvent, have succeeded in show, 
ing that their husband owed them as 
dower the sums I have stated. We have 
been taken through the evidence and I 
see DO reason to differ from the opinion 
formed by fche learned District Judge on 
this part of the case. It is practically 
common ground, regard being had to the 
admission made by the witness on be. 
half of tire appellant creditor that the 
insolvent was the son of a pros¬ 
perous man and that Ire was at one time 
himself a prosperous shopkeeper. He 
and his wives came from fche District of 
Ballia in fche United Provinces, though 
the insolvent had a shop at Rungpur and 
lived there for a number of years. On 
the evidence as it stands on the record it 
cannot he said that the sums claimed as 
dower are in any way excessive. The 
main point which was made by the ap¬ 
pellant in this connexion is that the 
dower debts are not supported by any 
kabjlnama or written document. But 
witnesses on both sides whoareacquaint, 
ed with the District of Ballia and wifcf 
the practice of people therein similar 

1. (1915) 29 1 0 814. 

2. (1911) 39 All 95=37 I C 684. 
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circumstances with the insolveot Ftate 
tliat in tint distric*'- •' is not usual to 
execiitQ such dociin ent 

Tliere is no floui)t - vidcnce for the ap- 
pelliint creditor that ii.edowerstipulated 
for in most cases is pumh smaller than 
the sums mentioned in the present case. 
But one of the witnesses states in cross- 
examiniitiori that at his own marriage 
dov\er was fixed at 202 gold ashrafis, that 
is to say, a sum of about Rs. 3,232, and 
that DO document was executed. It is 
said that what the witness really said 
was that the dower which he promised 
was 200 and 2 gold ashrafis. But the 
learned District .Judge has taken the 
statement as it stands in the deposi¬ 
tion. No step appoars to have been 
taken to clear up the point in the 
Court bolow and we must also, like 
District Judge, take the statement as 
It stands, Ou this part of thecaae, there¬ 
fore, as to the piobahility of the?e sums 
having boen promised as dower and being 
in fact duo by the insolvent to his wives, 

I accept the conclusion arrived at by the 
District Judge. It follovrs that there 
wore in fact in respect of these convey, 
ances, which are challerged autecedeut 
debts which might constitute good consi- 
deration for them and the argument in 
this Court has turned mainly on the 
value of the properties transferred. 

Before dealing with that point, how¬ 
ever, it is well to lefer to an admission 
said to have been made by the insolvent 
himself iu conversation with an officer 
of the Hungpur Bank. The principal 
witness on this point is thePleader Bahu 
Rajani Kanta Bhattacharjee who is the 
managing director of the Rungpur Bank. 
The conversation occurred, be says, a few 
months before the Rungpur Bank insti- 
tuled its suit against the insol.ent 
and it related to these hihas. Apparently 
the insolvent was trying to obtain 
time for paying off hie debts and it is 
said that he admitted that the transfers 
were merely benami transactions. It ap. 
pears, however, that what the insolvent 
said at the time was not quiteunderstood 
by the learned pleader. The answer 
which the witness gave in cross exami. 
nation leaves the matter somewhat 
vague. He says: 

“Idid not apk Abdur Rahman diatinclly if the 
biba was an out and out tranraciion. 1 did not 
inquire iben in whose possession the properiiea 
at that time were.'* ^ 


191g 

Even if the insolvent made eome state- 
ment of the kind which might be con¬ 
strued as an admission that the tran' 
sactioDS were benami, it does not neces' 
sanly follow, regard being had to his 
position and to the fact that he was 
trying to gain time, that the admiseioo 
was true. What appears to have hap. 
pened afterwards is that a draft was 
made of a power of attorney by whichhia 

wifeMokimaBibi was to empower him 
to pledge the property transferred to 
her as eeciuity to the Rungpur Bank, 
ibis draft was sent to the lady but she 
having consulted her own advisers re¬ 
used to sign it or togive her husband tbe 
autlmnty that be wanted. Her oondnet 
in the matter seems to indicate that she 
was in real and not merely in nominal 
possession of tbe property, and tbe inoi- 
dent therefore, is rather in her favour 
than otherwise. 

In this connexion, I shoald also men. 
tion that the title created by the biba 
has been respecterl eversioce, at any rate 
on paper. Transactions relating to the 
property, such as payments of rent to the 
superior landlord and receipt of rent 
from the tenants in occupation and so 
forth are carried out in tbe name of tbe 
transferee. No doubt that is not con¬ 
clusive. It has been pointed out that 
when a benami transaction is entered 
into no benefit can he derived or expected 
from it unless the fictitious title ia 
afterwards on paper treated as tbe true 
title. The question of actual possession 
IB in some oaees a test and an important 
test but in the present case not much 
can he said about this either way because 
the husband afterwards, nob unnaturallyj 
lived in the bouse which be had trans¬ 
ferred bo one of his wives. The oo-wife 
also lived there. Similarly in the circum¬ 
stances little turns on tbe fact that tbe 
servants employed by the hnsband for 
managing the property were also employ¬ 
ed by the wives or one of them after the 
properties were' transferred. Tbe mode 
in which tbe properties were enjoyed and 
roruaged is of little assistance in tbe pre¬ 
sent case and no doubt, the learned coun¬ 
sel was right in putting tbe case as depen¬ 
dant mainly on the question as to the 
value of the properties. 

Now it appears that the question of 
the value of the property transferred to 
Mokima Bibi was raised in the lower 
Court but so far as the record sbowSi it 
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does cot appear that in that Gout any 
question was raised as to the value of the 
property transferred to Nabnat Bibi. 

The facts as to the property transferred 
toMokima Bibi were as follows: The 
property is a roaurasi mukararai property 
with pucca buildings standing upon it. 
At the date of the hiba one building 
seems to have been nearly completed and 
since then another building has been 
commenced. We have a lease executed 
by certain tenants in favour of the lady 
on 19th September 1916. That docu¬ 
ment shows that on that date she let out 
to those tenants nearly the whole 
bouse at a monthly rent of Rs. 110. 
The house is described as consisting of 
12 doors, a door being, as I understand, 
a synonym for a room. The tenants 
took 11 doors for the monthly rent 
of Rs. 110 and there remained one 
room which was let out to Fai7.ulla at a 
small rent. There was also a rent of 
Rs. 5 a month payable by a panwallah 
(or the verandah. The total annual rent 
comes to something more than Rs. 1.400. 
It 18 said that deducting Rs. 20 per cent, 
as costs for repairs and the annual rent 
payable to the superior landlord (Rs.620) 
the annual profit works out at Rs. 500 or 
Rs. 530. The creditor claims that the 
value of the property should be taken at 
20_year8’ purchaseor say Rs. 10,000. Now 
this calculation may very well be on 
paper, but the evidence on which it rests, 
consists of passages carefully selected 
from the depositions of the witnesses for 
Sdckima Bibi. There is no independent 
evidence of any value on behalf of the 
appellant-creditor. One of his witnesses, 
who sets himself up to be an engineer 
and an expert, states that on looking at 
the house he could say that the building, 
apart from the land, was worth of rupees 
11,000, but he could not say how much 
of this value was to be attributed to the 
old bnilding and how much to the new, 
nor did he make any sort of examination 
of the bu.ldings themselves. His esti- 
made can only he regarded as a very 
rough and ready one and little more than 
a guess. As I have said, it is probable 
that the house was not complete at the 
date of the hiba. The insolvent himself 
in his evidence states that there were 12 
doors at the time. But he was not asked 
to say definitely whether the buildiog 
was actually finished and completed. On 
the other band one of the witnesses for 


the ftppellnnt.creditor, Kailas Chandra 
Gupta, makes the following stateineut: 

“Ho (tlio in9'lvoof) diii not sRrco to tliiil even 
nnrt left the plarn (iomowliat nnnoved. Ho hud 
said thst the vulneof the compIeLe portion of 
bis house was Rs. 8,000," 

And further on the same witness says 
this: 

“I cannot deny that the building wa« not com¬ 
plete in December I&IT). He (file jnsolvenl) told 
me that there were 9 complete rooms which wtre 
let cut on hire. 1 cannot say how many rooms 
there arc iu tbo building altogether," 

Then it appears that in the application 
for execution of decree obtained by the 
North Bengal Bank the market value of 
this property was stated, on 9th Decern- 
he J9U, to be approximately Rs. 5,000. 
Sia-,i!arly in an application for execution 
filed on 4bh February 1916, the market 
price of the property is stated to be ap¬ 
proximately Rs. 7,000. No doubt esti¬ 
mates made for the purposes for which 
those estimates were made are not of 
much value. At the .^ame time we have 
to consider the evidence on the record as 
a whole and to do the best we can with 
the materials which the parties have 
placed before the Court. On those mate¬ 
rials the learned District Judge in the 
Court below has come to the conclusion 
that the value of the property transferred 
to Mokima Bibi is not by any means as 
largo as the appellant creditor would 
have us believe. The question of the 
harden of proof was brought forward as a 
factor which would turn the scale, but 
when there is evidence on both sides the 
question retains little, if any, importance 
Granted that it is for the transferees lo 
prove that these transfers were made in 
good faith and for valuable consideration it 
has been found that there was some valu. 
able consideration inasmnch as there was 
a debt due to each of the wives at the 
time. The question then is whether the 
transfers were made in good faith. No 
doubt, as the learned counsel for the an 
pellant oontendB. this involves as an im 
portant element the value of the pro 
perties transferred. The evidence on that 
question perhaps leaves something to be 
desire . but on the whole. I am unable to 
differ fr^ the conclusion at which the 
learned District Judge has arrived. lam 
not persuaded either in the case of C 
bnat or in that of Mokima that the value' 
given was so incommensurate with the 
debt due as to justify us in saving that 

the transfer was not at the time made in 
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j’ool faith. Before leaving the case I 
«;houhl like to that I am disposed to 
boiicvG the insolvent when ho says that 
he wonl'i never have applied to be declar¬ 
ed at] insolvent unless he had been arrest- 
cd a: the instance of the North Ben¬ 
gal Bank in execution of that decree. The 
result if. that, in my opinion, this appeal 
sliould he dismissed with costs. We as- 
sei's the hearing fee at hve gold mohurs. 
Beachcroft, J. — I agree. 

V.B, R.K. Avr^dl dismissed. 

A. I. R. 1918 Calcutta 544 
Fletciikr ardNewbould, J.T. 
Baroda Prosad lioij C’jo?yr?/jurj/—De¬ 
fendant—Appellant. 

V. 

Mnnmatha Nath Mitra —Plaintill— 
Pespoudont. 

Ai>peal No. 8B4 cf 1015, Decided on 
nth ^^ay 1017, from appellate decree of 
Addl. Dist. .ludge, 24-P6rganas, D/- 22nd 
January 1015. 

(a) Evidence — Admissibility — Suit for 
possession — Facts of previous proceedings 
under S. 145 and order therein are relevant 
-Criminal P. C. (1898), S. 145. 

The facts of a previous proceeding under S. 145, 
bud tbo order passed tbereia are relevant in a 
suit between the same partia.® for recovery of 
possession of the land on declaration of title, 
but the reasons for the order are not relevant. 

[P 544 0 2] 

(b) Civil P. C. (1908), S. 100—Lowerappei* 
late Court stating that only one of three 
material witnesses examined though all three 
were examined—Decision based on evidence 
of that witness is nullified, 

Wbero the Judge of the lower appellate Court 
stated in his judgment that only one of three 
material witnesses was examined whereas, as a 
matter of fact, all the three were examined ; 

Held that the error of the Judge in criticis¬ 
ing the evidence of one of the witnesses on the 
footing that the other two had not been examined 
went to nullify his decision based upon the 
evidence of that witness. [P 544 C 2] 

Bash Behari Gliose, Sarat Gnandra 
Roy Chowdhury, Bemendra Chandra 
Sen and Satya Gharan Sinha —for Ap. 
pellant. 

Narendra Chundra Bose and Satyendra 
Nath Miller—ior Respondent. 

Fletcher, J. —This is an appeal by 
the defendant against a judgment of the 
learned Additional District Judge of the 
24-PargaDa3, affirming the decision of the 
Subordinate Judge at Alipore. The suit 
was brought to recover poasessidn of a 
email piece of land. The question is 
whether it belongs to the plaintiff or to 
the defendant's estate. The case has had 


an unfortunate bistory. It was heard 
by a former District Judge of the 24* 
Perganas and an appeal was preferred 
to this Court on 4th August 1911. The 
appeal was heard and the case was re. 
manded to the lower appellate Court. 
Clearly, the litigation has been pending 
for many years and as regards a small 
pieco of land of this nature the Court 
would be reluctant to disturb the deci. 
sion of the learned Judge of the lower 
appellate Court, unless there are strong 
and cogent reasons why the judgment 
cannot be maintained. The casehas.been 
argued before us on these points: First 
of all the learned vakil for the appellant, 
relying on a statement in the judgment 
of this Court directing the remand, has 
urged that certain proceedings under 
S. 145, Criminal P C., were not relevant 
under the provisions of the Fvidence 
Act and that the learned District Judge 
in this case has relied upon those pro¬ 
ceedings under S. 145, Criminal P. C. 

I do nob agree with that view. Thel 
learned Judge was bound to consider as 
a part of the history of the case, as he 
has done, these proceedings under S. 145, 
Criminal P. C. One cannot shut out 
those proceedings under S. 145, Criminal 
P. C , and leave that part of the story 
blank. It is quite obvious that the 
learned Judge has not relied on the 
reasons for the order; but the facts of 
the proceedings and the order, it seems 
to me, must be taken into consideration 
as a part of the history of the case. 

The next point that has been relied on 
is that the learned Judge of the Court of 
Appeal below has misdirected himself m 
bis judgment, because although he states 
that according to the defendants story 
there were three persons owning shop® 
on the land in dispute, only one Nilks- 
mal has been examined as a witness in 
the case. The learned Judge was clearly 
in error in so stating. Tbo record show^ 
that all these three shopkeepers were' 
examined and the learned Judge, when 
he was criticising the evidence of one of 
these shopkeepers on the footing that the 
other two had not given any evidenoCi 
clearly was in error and this goes to 
nullify the decision based upon the evi¬ 
dence of Nilkamal. The next point that 
was urged was about the observations of 
the learned Judge about a public school 
that was erected without doubt by the 
Court of Wards, when in possession of 
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the defendant’s estate, on a portion of 
the property. That sohool, there seems 
to be no doubt from the plaiutilT’s own 
pleadings, was erected by the Court of 
Wards apparently out of the moneys 
coming to their hands as the manager of 
the defendant’s estate. The learned 
Judge seems to consider that, because 
under the constitution of the school the 
committee of management is formed from 
the residents of both the estates, there¬ 
fore, the public at large own the school 
house. That does not follow at all. The 
sohool house may have vested and be¬ 
longed to the defendant’s estate, although 
the committee of management is formed 
-from the residents of both the estates to 
carry on the sohool. It seems to me 
quite clear that the reasons, that the 
learned Judge gives for disposing of this 
point about the erection of the school 
house 00 a portion of the property by the 
Court of Wards whilst in possession, are 
quite inadequate. 

Next it is said that it has not been 
found that the plaintiff was within 12 
years of the institution of the suit in 
possession of the property. It seems to 
me quite clear that the plaintiff was not 
found to be in possession within 12 years 
of the suit, because the view that is 
taken is that the plaintiff tried to set 
up a hat on the land but was resisted 
and proceedings were taken under S. 145, 
Criminal P. 0., and that these proceed¬ 
ings terminated in favour of the defon- 
dant. It is quite impossible to say that 
an attempt to take possession within 12 
years prior to the suit, which, proved un¬ 
successful, was sufficient possession to 
support the plaintiff’s suit. It is said 
also that the property was of a nature 
of which possession could not bo enjoyed, 
that it was really waste land and, there¬ 
fore, the principles that are laid down 
as regards waste lands ought to be 
followed and the possession must be 
taken to follow the title. There is no 
finding in this case as to whether this 
was waste land or not. There were 
clearly some buildings on the property 
at the time. It appears to be so from 
the judgment. These principles as to 
waste lands oannot apply to oases where 
buildings have been erected on the pro¬ 
perty. In any case, the Judge ought 
to have given the facta fronc which it 
could be found that either the plaintiff 
was in possession within 12 years prior 

1918 0/69 & 70 
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to the suit or that the pro|)erby was 
waste or continued to be waste and, there- 
foro, tbo possession must tie taken to go 
with the title. I think that, althongli 
the case Ins alieiclv been once rcmaniled, 
tlio juilgmetit of tlio learned .\dditional 
District Jnd-o is not sulliciont to dispose 
of the ca-;e and tint, thomfore. iiis judg¬ 
ment ought to In S3t aside an 1 the case 
must lie remanded to llie lo-ver nppollite 
Court to have tiio apinil re.heard. Costs 
will abide tho ro-uU of the r-'-liearing of 
the appeal. 

Newbould. J.— I agroo. 

ft K. Ca-o mii.i .jiJci], 
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ClIITTY AND DkACHCIIOFI', T ). 

Harish Chandra Roij and others—.Kp. 
psllants. 

V. 

Sarai Chandra Baiidopndhya and an¬ 
other —Respondents. 

Appeal No. 3079 of 1915, Decided on 
24th April I9i7, from appellate de- 
cree of Sub-Judge, First Court, Dacca, 
D/- 11th September 1915. 

Civil P. C. (18S2), S. 319-No period is 
fixed for order granting symbolical posses¬ 
sion to auction purchaser under S. 319, 

An order ol CjurS giving .symbilicitl 
to an auction-pur.’luser under S. dl9. Civil J‘. C., 
1882. on an application bv the auction-purchaser 
made more than throe years after too sale iscon- 
firm’d is net without jurisdiction anda nullity, as 
.such an order cin be made by the Court of its 
o'.vn motion, without the intervention in auv 
wayofibe aiiction-purcha-cr, and no period is 
fixed for such au order ujdci 3. 319 of tho old 
Code. [PSlGCl] 

Sarat Chunder Basak and Prokash 
Chunder Pakrasi —for Appellants. 

Opendra Lai Roy and Suresh Chunder 
Das —for ReBpondeuts. 

Judgment.—The only question iu this 
case is one of limitation. It appears tliat 
the defendanba were the owners of the 
property in dispute, an B-anna share in 
a sikmi taluk. That property was sold 
for arrears .of rent at the instance of 
the landlord Badhika Mohan Roy on 
9tb May 1899 and purchased by the de- 
cree-holder himself. The sale was con- 
firmed on 20th June 1899. The sale 
certificate was issued on 6th May 
1904. Symbolical possesBioo was given 
under S. 319, Civil R. C., 1882, on 23rd 
July 1904. The present plaintiff bought 
tho property from the reprasenfcitive of 
the decree-holder on Sth June 190u, and 
filed the present suit to resover posssg. 
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eion on '.Hh March 1014. If the time be 
taken to have nm from the date of the 
confirmation of the sale on 20th dune 
IBOO the piiit would obviously be out of 
time. If, on the other baud, it is taken 
to run from the date of the delivery of 
}io 9 ao?sion to the purchaser, i. e. 23rd 
.lulv IhOl. the suit is not barred. The 
Code of 1BH2 is applicable to the case. 
Tb is admitted that the property was in 
pos?e 3 =»ion of 1 eoants under the defendants- 
judgment-dehtor. S. 319 was, therefore, 
the section which applied to the delivery of 
possession in this case. The purchaser 
appears to have made an application for 
delivery of possession but to have made 
it more than three years after his right 
to make that application had accrued. He 
would, theiefora. he out of time under 
Art. 17B, Fiim. ActlooflSTV. S.319,how- 
over, doss not like S. 318, prescribe that 
the Court's order shall he made on appli- 
cation by the purchaser. Whether this 
was an intentional difference in the sec- 
tions or not it is not necessary to discuss. 
There is, however, this distinction that 
under S. 818 the presence of the purcha. 
ser would he necessary before he could be 
put in possession by the Court. It may 
have been thought therefore necessary 
that in such a case he must first apply 
for delivery of possession before the 
Court could give it to him. Under S. 319 
all that has to be done is to affix a copy 
of the certificate of sale in eocue conspi¬ 
cuous place on the property and proclaim 
to the occupant by beat of drum or some 
other customary mode, at some convenient 
place, that the interest of the judgment- 
debtor has been transferred to the pur. 
chaser. This could be done by the Court 
of its own motion and without the inter¬ 
vention in any way of the purchaser. In 
any case it has not been shown us that any 
period of limitation was fixed by the law 
as it then stood for an order by the Court 
under S. 319. If that be so, it cannot be 
said that the order of the Court dated 
23rd July 1904 giving symbolical posses- 
aion was without jurisdiction. It is con¬ 
ceded by the learned pleader for the ap- 
pellant that if this view be taken, /the 
point of limitation cannot be successfully 
pressed. The appeal is accordingly dis. 
missed with costs. 

V.b./r.k. 
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Chatterjee and Walmsley, JJ. 

Parasulla MalUck —Defendant—Ap¬ 
pellant. 

V. 

Chamha Kanta Dass—Plaintiff—Res¬ 
pondent. 

Appeal No. 34 of 1912, Decided on 
3l9t January 1917, from original decree 
of Addl. Sub.Judge, Khulna, D/. 26th 
January 1912. 

(a) Ccntract Act (1872), S. 27—Contract 
in reitraint of trade it void—"Goodarill" 
illustrated. 

Defendaut, who used to carry on bosinesa as 
a carrier of passengers by gahaoa boats between 
certain stations, agreed bo pay to the plaintiff a 
largs sum in consideration of tbe latter abstain* 
iog from carrying on a rival boat business along 
tbe samo route for a period of three years, and 
also in consideration of his transferring certain 
leasehold rights of certain ghats is connexion 
with the boat business: 

Held: (1) that as tbe main consideration for 
the contract was tbe restraint of the plalntlS’s 
rival business in gabana boats, the contract was 
void under S. 27; (2) that as H was impossible 
to sever Ike legal part of tbe contract from the 
illegal part, the whole contract was noenforce* 
able; but the defendant should nevertheless pay 
for the advantages be actually received 
the contract in tbe matter of tbe leasehold 
rights; (3) that the contract did not fall wItWn 
exception 1 to S. 27 as the plaintifi had no good* 

will in bis rival business. Good-will defined. 

[P 651 011. 

(b) Conlrncl - LiabiUty-IHilerale per- 

son. . 

Per Chatterjee, J.—The contents of toe 
written contract not having been fully 
to or understood by the defendant, an illltw* 
man, it was not binding upon 

Bepin Bekary Ghose and Prokwl* 
Chandra AfojMTnrfar—for Appellant* 

D. N. Chakrabutty, Jadu Nath Kanji- 
lal and Jogendra Kumar Dey^iot B** 

pondent. .. 

Chatterjee, J. —lara not gmrt 
satisfied that the parties were quite w 
idem in respect of the kistbandi 
menb. The learned Subordinate Jud^ 
says the defendant was in a 
condition and I find it 
believe that he agreed to pay Bs* 
within a fortnight, knowing tbatu 
failed to do so tbe plaintiff would no 
only be entitled to realize tbe who 

consideration at once but 
working of the gabana boat line, 
learned vakil for the respondent . 
to show that about two ®|ro() 

contract he had a deposit of 
in the Bank. Even if this 
shown at this stage of the case uo® 


Appeal dismissed. 
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dooument outside the record. I do not 
think it would throw much light on the 
situation at the time of the kisthaudi. 
On the other hand, this miglit he due to 
savings thereafter made from the boat 
business. I cannot, therefore, believe 
that the contents of the document were 
fully explained to or understood by him. 
The evidence is that the plaintiff read 
the dooument audibly. That is quite 
consistent with the defendant not follow, 
ing the intrioaoies introduced into the 
dooument. I think the defendant placed 
too much confidence in the Mooktear 
Ramlal, who played him false. If he 
was 80 friendly as he is said to have 
been, it was his duty to safeguard his 
interest as well as that of the plaintilf, 
his rich client. The document shows he 
did nothing of the kind. It is probable 
that the real truth bas been concealed by 
both parties and evidecce bas been ad* 
duoed by each to prove the case that he 
made in the pleadings; bub taking the 
facts as they appear on the evidence, I 
am not satisfied that the defendant fully 
understood the import and effect of the 
agreement that he placed bis signature 
on. As regards the goodwill, I agree 
with my learned colleague that there was 
none and the main part of the considera¬ 
tion was a myth. As to the abstention 
of the plaintiflf from carrying on the 
particular business, that could not form 
ft legal consideration. 

Tne next matter that must be con¬ 
sidered is that the defendant has derived 
some advantage under this void agree¬ 
ment and under S. 65, Contract Act, he 
ought to make compensation for the same. 
This advantage is the use of the leases 
taken by the plaintiff, and the defendant 
should in equity pay to the plaintiff the 
amounts he paid in respect of the ghats. 
Now what did the plaintiff pay for the 
gbat? It is ditfionlt on the evidence to 
make out'the exact'amount, but on the 
whole I think Rs. l.OUO will fully 
serve the ends of jnstioe. The decree will 
he for Rs. 1,000 in favour of the plaintiff, 
w ith proportionate costs to the parties ac¬ 
cording to their snooessaod failure in both 
Courts. The decree is modified accord, 
ingly. 

Walmsiey, J.— This appeal is pre. 
ferred by Parashulla Mullick, the defen- 
daub. He usel to carry on business as a 
carrier of passengers by gahanaboat bet- 
weeu Bagbarhat and Khulna, oalling eo 


route at Panighat, -Tatrapur, Fakirhab 
Maiishaand Alaipur. fn the autumn of 
IdUi. there was a cyclone which oiunc- 1 
him considerable loss, ami sliortiv aftPr 
wards the plaintiff. Chandra Kanta Dns 

setuparivallnisiuess. The competition 

interfered very seriously with Para 

shullas proCts, an.l the two rivaleouar^ 

rolleu about the boat biisiup^a an) pjioufc 
other ijul)ject3, until in.lai'-hia lol7 B S 
an arrangement was made l.etween diJm’ 
By this arrangemoPt Parashulla a-r.e I 

^um of Pnnees 

O.400. and fhe plamuff ngreeu to upgivoto 
larashullasucb seti lemculs as he had ob 

tamed in regard to fihats usej for omhar. 

king and disembarking passengers The 

arrangement also embracBfl all or most 

of the other disputes between the parties' 
but 1 18 not necessary to go into further 
details. Itis oorarnon ground that the 
rivalry in the boat business was adjusted 
in this way. Lawyers advised the exe 

cution of several documents, two of which 

relate to the beat business. One of them 
IS a kahaia executed by the plainhff in 
avour of the defend .Dt, and «.’her is a 

kistbapdi hood executed by the defendant 
by which he promised to pay the plain- 
t.ra.umof Rs. 5,400 hy inst.lments. 
These two documents were execuiel nn 
13 .laishra 1317, (27rh May mu) Z 
registered ou the following day ' The 
instalments set out in the kisth.andi 

and Rs. 200 on .31 Jaishta 1317. and then 

1320. The defeurlant did not pay any 

instalment, and on 22nd .June Ifjio tho 

pUmtiff instituted tho present suit for 
the recovery of the whole sum due under 

the bond, m ‘ccordance wirh the stipula- 
tion that 10 default of payment of any 

one kist the whole sum outstanding should 
becocDe due. 


The defendant, in bia written state- 
ment, admitted most of the allegations in 
the plaint. In particular he admitted exe- 
cution of the kistbandi bond, and he ad¬ 
mitted that the sum to bo paid by him 
w.as Rs. 5,400; but he said that ho did 
not agree to pay the sum in the inr-tal- 
menls set out in the bond, but by daily 
iustalraentB of Rs. 4-8-0, extending over 
a term of yeirs: be attributed tho in. 
sertion of the instalments as set out in 
the bond to fraud on tliepaitof the f.laio 
tiff and he allegef that plaintiff had not 
transferred to him all th rights which 
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)t 9 fierce'! t ■; trrmsfer. Tho learned Sub- 
oi-'liuate Ju'-l^e decided that fcho kisfcbandi 
bond as drawn up correctly .represented 
the aL’reeinent l»et\veen tl\a parties, and, 
suljjeei. to one 'rnr-lldeduction,he decreed 
Llic -uit iti tne pl'.intitt s favour. The 
lie:!.'!. 1 int ;i hnit; that ho ai-reed to pay 
b -IdO to the iibiintilV, liiat tlie pay- 
intTil:; were t> l.e extended over a period 
ol years, and that ho executed tlio 
liond. it is apnareni; therefore that the 
onus is on him to show that the hood as 
executed docs not enibody tiro arrangc- 
inorit to which ho gave his consent. The 
learned vakil wijo appeared for tlioap- 
liellant gave us a highly coloured jiic- 
ture of tho diil'erence between tho two 
parties; lio painteil the irlaintiri’ as a 
scoundrel scheuning to bring the defen¬ 
dant to liis knees, and tho defendant as 
too simple to suspect treachery. It is 
not necessary to deal with all tire quarrels 
which have been going on between the 
parties, or to consider whether plaintiff 
has been a scrupulous enemy or not; it is 
sullicient to say that the defendants ex- 
pei'ienee in tho civil and criminal Courts 
has been quite enough to teach him wis¬ 
dom, even if he had no natural shrewd¬ 
ness to help him. There is however one 
point in favour of tho defondant, and that 
is that he is illiterate, at least he can do 
no moro than scrawl his name. 

Tho arguments set out by the learned 
vakils are as follows: (l) The kabala and 
kistbandi were drawn up in terms bo 
which the defendant did not consent; 
they were not read over to him, and 
therefore there was no real execution of 
the bond by him. (2) The plaintiff made 
false representations that he had rights 
as lessee to various ghats mentioned in 
the kabala, not having such rights, and 
that the consideration, therefore failed. 
(3) If it be said that the consideration 
for the bond was the plaintiff undertaking 
nob bo carry on a rival boat business, 
then the agreement was contrary to 
public policy and therefore void. Look¬ 
ed at from another aspect, the first argu. 
ment was stated in these terms: there 
was no agreement for two instalments 
aggregating Es. 1,200 to be paid within 
the month of jaishta, and no agreement 
that default regarding any oneinsbalment 
would render the whole sum due, and 
therefore the suit is premature. 

I will deal first with the question of 
the instalments by which the sum of 
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Rs. 5,400 was to be paid. The defendant’s 
case is that ho agreed to pay Rs. 4-8-0 a 
day, and that he executed the bond be. 
cause he was induced to believe that this 
condition had been inserted in it. He 
says that at the Registration Office he 
refused to sign the bond because it had 
not been read over to him, but plaintiff 
pressed him to sign assuring him that 
tho bond was in accordance with the 
draft, and telling him that he conld 
verify the fact later. Again he flays 
that he demurred to authorizing the 
plaintiff to take the bond away from the 
office after registration, but gave way 
once more. He does cot say, however, 
that he took any further steps to find 
out what bad been actually written in 
the bond which he had executed. This 
evidence, taken by itself, is singular, but 
when it is compared with that given by 
the pleader Nakuleswar Pose (P. W. 17) 
it becomes absolutely incredible. This 
pleader says that he saw a draft and 
panned through some words. In cross- 
examination he says that the words re¬ 
lated to a kist of Rs. 1,000 to be paid in 
Asar, that defendant on hearing the con- 
dition said that he could nob possibly pay 
such a large lump sum and that there¬ 
upon he (the pleader) crossed out the 
words about the instalment of Rs. 1,000> 
and wrote instead that defendant would 
pay Rs. 4-8-0, a day. If this pleaders 
evidence is true, the defendant was put 
on his guard upon the subject, and it M 
inconceivable that he should execute 
the bond without being satisfied as to its 
contents. If it is false-^and there» 
abundant reason for thinking that it is 
false—the mere fact that a witness is 
called to give such evidence throws the 
greatest suspicion upon defendant’s story. 

At least we may extract from it, whe¬ 
ther it be true or false, an admission 
that on plaintiff’s side, to the knowledge 
of the defendant, there was a desire that 
there should be a substantial instalment 
payable at one early date. Positive evi¬ 
dence is given to this effect by the Muk- 
tear Ram Lai Sar, and the pleader Asho- 
tosh Biswas, and the latter is corrobor^ 
ted by his rough notes and both by the 

draft kistbandi. It has been urged that 

these witnesses have been in league with 
the plaintiff to mislead the defendanti 
and that Ram Lai Sar in particular has 
played the part of a false friend. I 
however, unable to accept this view. 
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I do not attach any weiRjjt to tl: e dhar- 
mabap relationship mentioned by the 
learned Subordinate Judge; butv\hena 
pleader and a atuktenr are agreed upon a 
simple question ol fact, I think there 
should be strong reasons given for hold¬ 
ing that their evidence is untrue. As 
I have already said they are supported 
by the pleader’s rough notes, by the 
draft kistbandi, and by Nakuleswar's 
statement that he saw an instalment of 
Rs. 1,000 in the draft bond. Further, we 
have the Sub-Eegistrar called by defen¬ 
dant, saying that it was agreed between 
the parties that the defendant would 
pay a big sum to the plaitnill within 
Jaishtaof the year of registration. Against 
this evidence the defendant has very 
little to offer, and I think the learned 
Subordinate Judge is right in holding 
that the witnesses Durga Charan Nag 
and Kailash Chandra Ghose are not en¬ 
titled to much weight. Apart from the 
direct evidence there is the matter of 
probability to be considered. In the 
first place it seems extremely unlikely 
that a creditor would agree to have a 
large sum like Rs. 5,400, paid in twelve 
hundred daily instalments, more parti- 
cularly as the defendant’s case is that 
the bond was not to he accompanied with 
any security or by any stipulation that 
for one default—or even several defaults 
•^the whole amount outstanding should 
become due. 

Secondly, tbe plaintiff had undoubtedly 
incurred socneexpensein running the boat 
business, and it is probable that he would 
want immediate reimbursement. It may 
be untrue that he paid a full thousand 
rupees in cash for the Bagarbat ghats, 
but he must have paid a considerable 
sum, for the landlords would be certain 
to make profit out of the rivalry between 
plaintiff and defendant. The latter says 
that he paid them Rs. 250 for the year 
1310.^ So there is nothing improbable in 
plaintiff's statement that he had paid, if 
not Rs. 1,000 in cash, at the rate of 
Rs. 600 for three years. Similarly in 
regard to tbe Khulna ghats, the Munici¬ 
pal clerk proves that Hari Nath Das paid 
as much as Rs. 525 for the period Goto- 
ber 1909 to September 1910. These 
items alone, without taking into con¬ 
sideration the expense of hiring boats and 
crews, represent an outlay of nearly a 
thousand rupees. It was natural for tbe 
plaintiff to want prompt repayment, and 


ho was in a position to dictate terms. It 
must ho remombered tliat on defendant’s 
own slio\sing, the plaintill ’s liisb proposal 
was tliat tlio wliolo fcUin sliould he paid 
in cash. Prolialjility and direct evidtneo 
point to tlio conclusion tliat in the end 
the jiiirtics agreed on a n.iddio couiso, 
that is, substantial paNments iu tlio tirsf. 
six mouths, especially iu the I'rst month, 
lollowed liy easy iushilinenls. and this is 
the arrangement set cut in Llio hunil. 

I find, tlierefore. tbit thr* h.-arneii Sub- 
ordinate .Tudgo i.'* right in his idew tliat 
tliere is nothing fraudulent al out the 
execution of the kistbandi t'ond, This 
finding disposes of the learned vitkil’s 
first argument iu both its forms. Now, 
I come to the argument that tbe conside¬ 
ration for tbe kabala failed because (be 
plaintiff made false representations as to 
his rights as lessee. In connexion with 
this argunieut much is made of the clause 
in the kabala which begins with the 
words : “If there be any mistake or fal- 
siby”, hut the original word, translated, 
falsity, does not convey the idea cf wilful 
deceit, and tbe unhappy translation must 
not be allowed to prejudice the I'laintill. 
The kabala purports to convey bho plain¬ 
tiff’s rights as lessee in {!) the ghats at 
Khulna, (2) theghatat Morrelganj, (3) the 
ghats at Alaipur and Mausha and (l) the 
ghats at Bagirhat. It also purported to 
sell the goodwill of the boat business. 

We are net concerned with the ghats 
at Morrelganj. At the two terminal ghats 
the plaintiff proposed to have a right to 
collect tolls from other boats as well as 
the sight to use the ghats for his own 
passengers. So far as tbe gahaua business 
is concerned, it seems clear that since 
the agreement was reached the defendant 
has been able to earry on his business 
withoutany molestation oricconvenience. 
See, for example, the evidence of defen. 
dant’s witness Biseshwar Chakravarti 
(D. W. 5). With regard to the Bagarhat 
ghats and the right to collect tolls, defen¬ 
dant’s own witnesses show that he is 
collecting some tolls. I refer to the Sub- 
Registrar and the pleader Nukuleshwar 
Babu. If these are not all the tolls to 
which the defendant is entitled under the 
kabala, the defendant is at fault for leav. 
ing tbe evidence so obscure, and I con- 
sider that the plaintiff did put the defeu- 
daot in poseession of all the rights that 
be conveyed in tbe ghats at Bagarhat. 
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The f»hHt9 tire Ponighat, 

-iotr;iimr, ijirniparj. Fakir hat. Mauslia, 
anr] .Uiii ur. In rhe kahala tho words 
are: J l^vo been po?=eij'jD« the river 
^hats at Al iiiiiir nod Mausha,” and in 
the schedule there are mentioned one 
settlenipot at the rate of Ps. 2 per annum 
apparently in respect of Tatrapur and 
anotliei at the rate of Rs d.4-0perar'num 
appuently in respect of Fakirhat. Evi¬ 
dence has heon -ivon to the effect that 
these sfct^ierceuts wore really made. It 
IS not necessary to discuss that evidence, 
because defendant's witness Biseshwar 
Chakravarti fD. W o) said, speaking of a 
trip which he made in Asar 1317: “The 
gnats of the defendant lav there in the 


flame condition as they had been before.” 
This remark refers to all the ghats first 
mentioned. Tho defendant, however, 
called a dork in the Public Works De- 


partinent to prove that the gliats at Alai- 
pui, Manilla, lakirhat and Jatrapur are 
under the Public Works Department. In 
view of the remark just quoted it is clear 
that the defendant is using the gbats 
whether they are under tho Public Works 
Department or nob; but it seems pro. 
bahle that there are other ghats, for ques- 
tions were not put to the plaintiff about 
the lessees under the Pulilic Works De. 
paibment, and defonlaut does not say 
bow ho came to use the ghats before 131G 
'vibhout taking a lease from the Depart¬ 
ment. 


There remains tho Khulna ghatforcon- 
eiderafcion. The complaint isthatthe sub- 
mase to Mathur Bajadar prevents the 
defendant from realising the tolls. Inas- 
much as this man Mathur has held a 
flub-leaso under successive lessees includ. 
ing the defendant, it seems impossible 
that defendant did not know of the sub¬ 
lease, but bo that as it may, the learned 
Subordinate Judge has taken the matter 
into consideration and deducted from the 
plaintiff’s claim a sura equal to the rent 
payable by Mathura from Jaishta 13 to 
the end of Aswin. 

On these findings as to the leases held 
by the plaintiff', and the extent to which 
the defendant was put in possession, I 
hold that there was real consideration for 
the contract, and that the defendant’s 
assent was not procured bv any fraud or 
misrepresentation. Next I come to the 
effect of S.27, Contract Act, on the agree¬ 
ment between the parties: 


Every agreetneiit by which anyone is res 


trained from exercising a lawful profession, trade 
cr business of any kind is to that extent void." 

Clearly a gabana boat is a lawful busi. 
nese, clearly the plaintiff in the kabala 
binds himself not to exercise the busi- 
ness for a period of three years. The 
agreements must therefore be to that ex¬ 
tent void,” unless it comes under oneof 
the three, exceptions mentioned in the 
section. The first exception is the only 
one that can be applicable and the learned 
Subordinate Judge has held that because 
tho kabala purports to sell the good-will 
of the business that exception does apply. 
It is true that the good-will is mentioned 
in the kabala, but was there any good, 
will in such a business? A distingnisbed 
Judge bas said that good-will is very easy 
to describe, very difficult to define. An 
attempt at definition is to be found in 
the case of Trego v. Hunt (l): 

“ Every positive advantage,. . . as ooDtrasted 
with the negative advantage of the late partner 
not carrying on the business himself that has 
been acquired by tbe old firm in carrying on its 
business, whether connected with the premises in 
which the business was previously carried on, or 
with the name of tbe late firm, or with any 
other matter carrying with it the benefit of the 
business. . . . It is the connexion thus formed, 
together with tbe circumstances, whether of 
habit or otherwise, which tend to make it per- 
inauent, that constitutes the good-wili of abosi- 
ness.” 

Now, if we take this description snii 
consider whether there was anything 
connected with plaintiff’s business which 
answers to any part of it, I think we 
must say that there was nothing. Th® 
plaintiff bad been running a rival busi¬ 
ness for a few months only, there is no¬ 
thing to suggest that he had acquired ft 
name for punctuality, safety or con¬ 
venience; the only advantage that he bad 
over the defendant was that he bad se¬ 
cured tbe terminal ghats, and could there¬ 
fore embark and disembark passengerfl at 
more central points. This advantage 
not, in ray opinion, constitute good-will. 
Another way of considering the naatter 
is to ask wbat was the advantage for 
which the defendant was willing to pftY 
Rs. 5,400. Tbe kabala did not convey to 
him any stock in trade for both partiee 
hired their boats, and tbe ghats ha<3 
fixtures. Tbe leases did not coat as niuc 
as Rs. 1,000 a year, even with thepansbi- 
ghat rights included. So it is clear tna 
the defendant was paying for soroetbing 
more than assignment of the leases. No^ 
what he wanted was hia old poonopo .?-' 

” 1. (1896) A C 7=65 L J Ch 1."* 
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and I think that the chief item in the 
consideration for the sum of Rs. 5,400 
was the plaintiff 3 uoderbakins to abstain 
from carrying on a boat business for a 
period of three years. This restraining 
covenant was the vital point in the agree¬ 
ment, and the reference to good-will is 
merely the pleader’s attempt to circum¬ 
vent the provisionsof S. 27. Contract Act. 
I hold that the plaintiff has failed to 
prove that thisagreeraent is allowed by the 
first exception to S. 27, and that it must 
hoj-egarded as void "to that extent.’' The 
meaning of the last three words I take 
to be that if the agreement can he broken 
up into parts, it will be valid in respect 
of those parts which are not vitiated as 
being in restraint of trade. In this case 
however it is impossible to resolve the 
agreement into its component parts and 
bo say that so much of bhesam of Rupees 
5,400 was for assignment of the leases, 
and the balance for the promise to ab¬ 
stain from rivalry. The result is that the 
whole agreement must be regarded as void. 
The defendant, however, cannot escape all 
liability on the ground that theagreement 
is fouod to be void. Thacase is clearlyone 
in which he has" received advantage under 
the agreement, that is, in tlie matter of 
the leases. I agree with my learned 
brother that the compensation that eliould 
be paid for this advantage may be fixed 
at Rs. 1,000, and in coneaqaence that the 
appeal should be allowed in part. 

V.n./n.K. Appeal party allowed. 
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Beaciicroft and Walmsley. JJ. 

Jayannaih Mondal and oifjers—Judg- 
ment-debtors—Petitioners. 

V. 

Jaladhar Mondal — Decree-holder— 
Opposite Party. 

Civil Rule Nisi No. 859 of 1916, De¬ 
cided on 2Gbh February 1917, against 
order of Dist. Jodge, Khulna, in Misc. 
Appeal No. 41 of 1916. 

Civil P. C. (1908), S. 47 and O. 47. R. 1- 
Application falling under S. 47 though dei- 
«ribed to be under O. 47, R. I mu*t be tria¬ 
led ai one under S. 47—Appeal held compe¬ 
tent. 

On an application pQrporliog to be made bv 
the decree-holder errtifying aatiefactioo of the 
decretal amoaot and asking for the dismiMeal of 
the execution case, theMunsif dismieecd tho case. 
Thereafter the decree-holder put in two other 
petitionn questioning the gennineneuol the ap¬ 
plication certifying aatislaolion of the decree, and 


asking that the order passed tboreon should be 
cancelled and tho cxeciiiiou case allowed to pro¬ 
ceed. Tho ^funsif on an inquiry dismissed both 
tho petitions on tho finding that tho decretal 
money had ro.aUy been paid: 

Held: that although tho words "(). 47, H. 1” 
were to he found in tho decree holder’s petitions 
and ill tho order slieet, yot having regard to their 
substance, they must bo treated as application 
under S. 47. Civil I*. C., so that an apor-al did lie 
to the District Judge from the Munsif's order of 
dismissal . [P 552 0 1] 

Manmatha Nath Mukerjee and Lai 
Mohan Gliose~loT Pelitioners 

Mohendra Nath Roy and Ranku Re. 
hari Mullick Chowdhury —for Opposite 
Party. 

Walmsley, J. —The opposite parly ob¬ 
tained a rent decree against the peti- 
tioners, and applied for execution by sale 
of the holding. The holding was adver¬ 
tised for sale on I9th July 1915. On 
16th July 1915, bowe ver, a petition was 
filed purporting to be made by the decree- 
holder, certifying that ho had received 
payment in full ind asking for the oxe- 
cution case to he dismissed. On 19tU 
July 1915, the learned Miinsif dismissed 
the case on full satisfaction. On 24th ■’ 
July 1915, tlio decree holder put in a 
petition saying that he had not received 
the money, that the certificate was a for 
gery, and asking for sanction to he granted 
iiuder S. 195, Criminal P. 0 , or a prosecn- 
ticn ordered under S. 47G, Criminal P. C. 
Again on 0th August 1915, the decree- 
lioMer put in two petitions asking that 
the order passed on 19th July should be 
cancelled and that the execution case 
should be allowed to proceed. On these 
petitions the Court held an inquiry into the 
circumstances, and on 19th February 1916, 
both petitions were dismissed, on the 
finding that the money had really been 
paid. Tbe decree-holder appealed, and the 
learned District Judge reversed tbe find¬ 
ing of the Munsif and ordered execution 
to proceed. 

The judgment.debtors obtained this 
Rule calling on the decree-holder to show 
cause why the order of the District Judge 
should not be set aside. On behalf of the 
petitioners it is urged that the applications 
of 6th August 1915, must have been made 
under 0. 47 and that no appeal lay 
against an order rejecting them. It is 
also said that the only remedies open to 
the decree-holder were an application for 
review of judgment, and an appeal against 
the order dismissing tbe application for 
execution on full satisfaction. Thedecree- 
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litj! i-T (iid ii'i:; f'lkothe latter alfceroative 
'“.nl 1 cauijt'" iirniorj-taD'l licw it would 
- 1 • i [■'■'.'il'lo lor him to appeal 

- ui.'l. ;i!i 01 ic-r t'linia facie uas 

a-i!- ''vith hi-, full ccnsent. with no mate- 
’■'al on t.iie hv which he coukl 

■••h tllciiLo coi rectne??. It ?efms to n.e 
elo"'.!- ti.at it w is his 'Inty toail-: the Court 
'f ill'*. ;iiStanco fur an inquiry about 
rl'c i;r*!)uinent'>s of (he |>etiticn tiletl on 
loth Inlv, ami that is the step he tock. 
N'f! 'hait.t the wortls 0. 47, R. i” are to 
fouiul in his application and in the 
orler-sheet, hut that is of no racment. 

0 have to look at the suhstanceof his 
applications. Now he did not allege that 
the Miiiirif had madea mistake, ho did 
not oHer new and important evidence to 
1"6 considered with the other materials 
on wliich the order was f)assed, hut lie 
went to tlie root of the matter and at¬ 
tacked the f-otition of satisfaction which 
formed the sole basis of t»ie order. I fail 
to see how an application of this nature 
can 1)0 regarded as an application for a 
review ol judgment. It is one which 
would have taken the form of n suit but 
for the i)rovisiou3 of S. 47, Civil P. C.. 
and I regard it as an application under 
that section. It follows that an appeal 
did lie to the District Judge. The learned 
vakil hascoucoded very properly tint hav- 
ing regard to the findings of fact recorded 
hy tho learned Judge he cannot press the 
petitions on tlie merits. The rule there¬ 
fore is discharged with costs, five gold 
mohurs, 

Beachcroft, J.— I agree. 

ihde discharged. 
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Fletcher and Newbould, JJ. 
Jatindra Nath Bose and others —De¬ 
fendants Appellants. 

V. 

Mahomed Mallik and Plaintiffs 

Respondents. 

Appeal No. 2648 of 1915, Decided on 
7th June 1917, from appellate decree of 

Addl. Sub-Judge, Nadia, D/. 12th Juiv 
1915. ■* 

Civil P. C. ( 1908 ), S. Il-Decl»ion in 
rent suit that there is no relationship of 
landlord and tenant-Suit for khas posses¬ 
sion by landlord is barred by res judicata 
Id a suit for rent iu which the oaly issue was 
whether the relatioosbip of landlord aod teoaot 
subsisted between the parties, it was fo iad that 

the plamtiQ bad failed to prove such re) *tionship. 
^ereupc-Q he plaiotiff brought a .uit to recover 
possession of the laud from the defendant on the 
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allegalion that the defendant havinjrinthe pre¬ 
vious rent suit denied the relationship of land¬ 
lord and tenant, the plaintiff was entitled to 
reenver kba? possessioa: 

Udil. that the Court was precluded by tie 
estoppel created by the dicision in the rent suit 
from Ending that the plaintifi was the landlord’, 
.so th.it tie plaiutiS’s suit for khas possession 
mu;t fail. [P 552 0 2} 

Dicarhanath Mitra—{or Appellants. 

Judgment.—This is an appeal against 
a decision of tho learned Additional Sub¬ 
ordinate Judg-^ of Nadia, dated the 12 th 

July 1915, afllrmicg a decision of the 
Munsit of Ranaghab. The plaintiffs brought 
a suit to recover possession from (he de¬ 
fendants of li bighas of land, alleging 
tliat they and the pro forma defendants 
wore the landlords and that as in a pre¬ 
vious rent suit the defendants had denied 
the fact that the plaintiffs were the land¬ 
lords, the plainliffs were entitled to re¬ 
cover possession. In bhia-case the learned 
Subordinate Judge has found that the 
plaintiffs were the landlords Against 
that Dr. Dwarka Nath Mitra says that 
in the former suit in which the plaintiffs 
sued for rent the defendants raised one 
and only one issue, namely, whether the 
relationship of landlord and tenant existed 
between tlie plaintiffs and thedefendants. 
It was found in that case that the plain- 

tiBs had failed to prove such relationship- 
It is said, therefore, that it was not com¬ 
petent to the learned Subordinate JudgeJ 
to find in this case that the plaintiffs' 
were tho landlords, because he was prej 
eluded from doing so by the estoppflll 
created by the decision in the forrow' 
rent suit. That statement seems to be 
well founded. The present case is on sH 
fours with the decision of this Court in 
the case of Ekabar Sheikh v. Eara Bewa 
(i). We follow that decision which is 
binding on us, and reverse the decision of 
the Lower Courts and direct that the 
plaintiff’s suit be dismissed with costs 
in all tho Courts. 

v.B./r.k. _ A we al dismissed 

1. U910) SIC 660. 
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Chatterjea and Richardson, JJ. 

Abdul Eashid Khan — Appellant. 


7. 


% m 

Safar AH and others —Respondents. 
Appeal No. 1154 of 1915, Decided on 
19th July 1917, from the appellate decree 
of Sub-Judge, Noikhali, D/- 24tb Febru¬ 
ary 1915, 
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(a) Transfer of Property Act ( 1882 }, 
S. 112«—Joining of claim for further rent 
in suit for ejectment based on stipulation 
of right to re-enter on default of rent 
amounts to waiver of forfeiture. 

A 5uit for ejectment, on the ground that uuJor 
au express convenaut in the lease the touaut is 
liable to bo ejected for default iu pay incut of rent, 
must fail where the plaiotifl in Iho siiiio suit 
also claims rent for period subsequent to the 
default in payment of rent which ^avo him the 
cause of action for ejectment, as by making such 
a claim be must be taken to have waived ilie 
forfeiture under S. 112 of the Transfer of Pro¬ 
perty Act. [P 551 C 1] 

(b) ContractAct (1872), 574 — 6^ Per Cent 
P. M. as rate of interest on arrears of rent 
held not penal. 

A high rate of interest (Gj per cent per mensem) 
payable under a stipulation on arrears of rent 
of a tenancy not governed by the Bengal 
Tenancy Act cannot, ia the absence of special 
circumstances, be regarded as penal, [P 553 C 2] 

Sunndra Nath Guha—tov Appellaob. 
Ram Dayal De and Biraj Mohan 
Majumdar —for Respondents. 

Judgment. —This appeal arises out of 
a 'suit for ejectment of the defendants 
frona the disputed land, on the ground 
that the defendants were liable to be 
ejected under an express eonvenant iu the 
kabuliyat executed by their predecessor, 
in.interest, one Aiuir-ud din, on the 16th 
t’algiiD 1296, It was stipulatel in the 
kabuliyat that the tenant would be liable 
to ejectment if he failed to pay rent 
through wickedness”. The leivned Sub¬ 
ordinate Judge says that there is "no 
allegation of any wickedness” on the part 
of the defendant in the plaint. We think 
that this claim for ejectment must fail 
on the simple ground that the plaintiff 
bases his cause of action from 1314 and 
claims rent for the years 1314 to 1319, 
!i. e., for six years. By claiming rent 
subsequent to the default in payment of 
rent which, according to the plaintiff, 
gave him causa of action for ejectment, 
the plaintiff must be taken to have 
'Waived the forfeiture under S. 112 of the 
Transfer of Property Act. The appeal 
must accordingly fail and is dismissed. 
The respondent has preferred a cross- 

objection. It is contended that the defen¬ 
dant had not purchased the land covered 
by the kabuliyat which was executed by 
Amiruddin in favour of Shona Miah and 
that it is not found that the plaintiff was 
in possession continuously for twelve 
years by receipt of rent from the defen- 
dant. The findings, however, on the point 
are conclusive and we are of opinion that 
the Court below was right in bolding that 


the relationsliij) of landlord and tenant 
hetweon tiro plaintilT and the defendant 
was made out. Tlie only other contention 
on hohalf of tho u^pondent relak's to llio 
t]uasLiou of interest piivaMoon thearr(.'ii‘> 
of rent. Tho laud was doscribo.l as Imnn;- 
stoad land in tlie judgenontuf iho Cuuil' 
holow and is situated in a Mnnicipiil town. 
The Court lielow has not fuund any ^|'e 
cial circumst.ances upi>n wliioh \\e cati 
hold tliat tho inloi'ost at tho rate o' t'l-i 
per cent piw tiicnseni was peiial. I nder 
the eircuinstaucos uo r.re iinaldn tu intLir- 
fero with the decision of iho Court l elcu 
on t)ie question of interest. 

It is contended bol'ore us tlvit the iaial 
was originally orclmrd land and that the 
incidents of the tenancy are covered l.y 
the provisions of the BengalTenancy .‘^cb. 
This question does not appear to have 
been raised in the Courts below. We are 
unable, therefore, to go into it so far as 
tho present case is concerned. The ques¬ 
tions as to the character of the lao'l and 
tho nature of the tenancy are, however, 
left open. Tho cross-objection is disallow, 
ed. Wo make no order us to costs either 
in the appeal or in the cross uhjectiun. 

V.B./n.ic. Appeal dismissed. 
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Chattkrjea and Richardson, JJ. 

Ilamdu Mia and othns —.-Appellants. 

V. 

Jiamdhan Dhar and oihers —Respon¬ 
dents. 

.-Appeal No. 174-') of 1915, Decided on 
2Sth August li)l7, from apjiellate decree 
of .Addl. Dist. Judge, Chittacong, D/- 1-Sbh 
April 1913. 

(ft) Bengal Land Revenue Sales Act (1859), 
S. 53—Proprietor holding estate benami, 
making default in payment of revenue and 
purchasing it when sold—Purchase is subject 
to all encumbrances. 

Where the proprietor of an estate bolding be* 
nami in tbe name of another makes default in tbe 
p.iymeDt of revenue and purchases tbe estate 
himself when it is sold, be is in the position of 
a proprietor who has purchased bis own estate 
and under S. 53 bis purchase is subject to all tbe 
encumbcaDces existing at the time of tbe sale. 

fP 551 0 1) 

(b) Bengal Land Revenue Sales Act (1859), 

S. 53—Adverse possession is encumbrance 
within S. 53. 

Adverse pos.session U an encumbrance within 
the moaning of 8. 53, and tbe proprietor of an 
estate who has lost some lands of his estate by 
adverse possession for tbe statutory period can 
not by falling into arrears of revenue and pur 
ebasing tbe estate at the revenue sale get rid of 
such adverse possession. [P 554.0 2} 
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Jiam ('hamha Maroomdar and Jogesh- 
Cha/idr.i Bo^r —for Appellants. 

JtX‘U-diCknndra Rnif, D. L. Kastgir And 
} iirh-t'sii'.ir Nath Mi tier —for Kespondente. 

Judgment.—The plaintiff-respondent, 

pnrchaser of an entire estate at a sale 
held under Act 11 of 1809 in the year 
lOOU, puel to recover possession of the 
Ian Is in dispute, which formed part of 
that estate, from the defendants who have 
been in possession of the lands for more 
chan \ 2 years from before the date of the 
ea!e. It is found that the plaintiff was 
the proprietor of the estate at the time 
when tlie above sale took place, having 
previously purchased the same from the 
former owners in the year 1908 in the 
henami of one Iliroda Charan. He defaul¬ 
ted to pay the Government revenue and 
himself purchased the estate when it was 
sold in 1009 The plaintiff thus was in 
the position of a proprietor who had pur. 
phased his own estate. The case, there- 
fore. clearly falls under S. 53 of Act 11 
of 1 S;) 9 , and his purchase of the estate 
was subject to all its incumbrances exist¬ 
ing at the time of the,sale.” The defen¬ 
dants having been in adverse possession 
for more than 12 years before the sale, 
the question is whether such adverse 
possession is an iocumbrance within the 
meaning of S, 53 of the Act. Now it has 
hfien held since the days eftheSudder 
Dewani Adawlat that adverse possession” 
idan incumbrance” within the meaning 
of b. 3/ of the Act. Ifc is contended, how. 
ever, cn behalf of the plaintiff on the 
authority of certain recent cases Kumar 
KalanundSiughv. SyadSarafat Hussein 
Ul, Rahim-ud-din v. Bhabangana Debya 
\2|, Tiilas Chandra v. Akshay Kumar Das 
<31 that adverse possession against the 
defaulter, whether for the statutory 
period or for a lesser period, is not an 
incumbrance. It is unnecessary to con¬ 
sider the correctness of these decisions in 
the present case, as those cases arose under 
S. 54 of the Act relating to the purchase 
of a share in an estate. Different consi- 
derations arise with regard to the purchase 
of a share of an estate and it has been 
held m several cases that at a sale of a 
share under S. 13 of the Act, it is not 
merely the rights of the recorded proprie- 
tor that pass, but the share itself. 

As st ated above, adverse possession has 

1. (1908) 12 C W N m. . 

2. (1909) 1 I C 81. 

•3. (1912) 14 I 0 219. 


always been held to be an incumbrance 
within the meaning of S. 37. and we do 
not see sufficient reasons for holding that 
thevvords have not the same meaning in 
S. o3. If the respondents’contention is 

correct, the proprietor of an estate, who 
has lost some lands of his estate by ad¬ 
verse possession for the statutory period, 
has only to fall into arrears of revenue 
and purchase the estate in order to get 
rid of such adverse possession, although 
the section (S. 53) expressly lays down 
that a purchase by the defaulting pro¬ 
prietor himself shall be subject to all in. 
cumbraoces existing at the date of the 
sale. It is said that the position of the 
defendants by virtue of their adverse pos¬ 
session, of the lands for 12 yea’rs was that 
of an unrecorded cosharer of the estate, 
and that their interest passed by the sale 
at which the plaintiff purchased. Bnfe 
the defendants never held the lands as 
part of the estate purchased by the plain¬ 
tiff. They held them as part of aootber 
estate and although the lands are found 
to be part of the plaintiff’s estate, the 
right acquired by defendants to the land 
must be treated as an inoumbrance sub. 
ject to which the plaintiff purchased the 
estate. We are not pressed by the con¬ 
trary view taken in some of the cases, as 
they were decided with reference to the 
provisions of S. 54 of the Act. The ap¬ 
peal is accordingly allowed, the decree of 
the lower appellate Court is set aside 
and that of the Court of Brst iostanoe 
restored with costs here and in the Court 
below. 

v.b./r k. Appeal allowed. 
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Fletcher and Newbould, J-T. 
Abinash Chandra Das and others'^ 
Appellants. 

V. 


Hem Kumari Dasi —Respondent. 

Appeal No. 156 of 1915, decided on 
Ist March 1917, against the Order of 
Sub-J.. Nadia, dated 18th March 1915. 

(al Civil P. C. (1908). Sch. 2. 
Voluntary reference in pending »uit— Valw 
award on, u binding and Court cannot 
interfere. 

A valid award OQ a voluntary reference in • 
pending suit Is binding and oonclnsive on ftU 
patties and the Court is not aotborised to inte^ 
fere with any portion of it, f P ®55 0 SJ 

, (b) Civil P C. (1908). S. 148-Award frt»o« 
time for payment—Court cannot extendi*. 

Where in a suit, the matter in dispute “ 
feiied to arbitration by agreement of the parties 
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and an award is duly made by which one of the 
patties la directed ta pay a certain aum to the 
other party within a speoidod time and a decree 
is made thereon, the Court has no power to ex¬ 
tend tbs time fixed by the award for the payment, 
even on the ground that tho case is a hard one. 

[P655 C 2j 

Manmatha Nath Roy and Upendra 
Narayan Bagehi—iov Appellaobs. 

Bara Prasad Chatterji~{or Reapon- 
<leDb. 

Fletcher, J, —This is au appeal from 
an order of the learned Subordinate 
Jndge of Nadia, dated the 18th March 
1915. The appeal is preferred against 
an order dismissing an application for 
execution. The facts are as follows:— 
Defendant 2 in the month of 
January 190) mortgaged a certain pro¬ 
perty to the piaiotitf to secure the sum 
of Rs. 4,760. A suit was brought on the 
mortgage and it was decreed for the sum 
of Rs. 7,000. In execution of that decree 
the property was put up for sale and 
purchased by the plaintiff, the mort¬ 
gagee, for the sum of Rs. 5,800. On 
attempting to take possession the plain, 
tiff was resisted by the defendant No. 1. 
on the allegation that she (defendant 
No. l) liad a lease of tiie property after 
the date of the mortgage for a berm of 
IL years expiring in tlie year 1022 B. S. 
f3o her lease has now wholly expired. 
The plaintiff then instituted a suit for 
possession. By agreement between the 
parties the matter in dispute was re- 
ferrad to arbitration. The arbitrators 
duly made their award on the 3rd 
December 1913 and the award was as 
follows : — 

"Out award ou the issues considered together 
4s that tbo plaintiff should get kbas possession of 
4ho properties iu suit by evicting the defendants, 
unless defendant 1 pays to the plaintiS 
Bs. 3,600 including costs and interest within 
six moots from this date." 

No money was paid in accordance with 
'ihe terms of the award within the six 
months allotted, whioh expired on the 3rd 
•Tune 1914. On the 4bh June 1914, the 
eom of Rs. 3,000 was, however, paid 
into Court. No payment having been 
mude up to the 3rd June 1914, on tbo 
5th June 1914, the plaintiff applied for 
possession in accordance with the terms 
of the award, the award having been 
6 led in Court in the ordinary way and a 
decree having been passed thereon. The 
learned Judge of the Court below held 
that he had power to extend the time 
fixed by the award, that the payment 


into Court on the 4th June 1014 of 
lis. 3 (500 was II goed iiaymout and 
that, therefore, defenclant 1 had com¬ 
plied with the terms ol the award. It 
may bo noticed in passing tliat 
defendant 1 did not pay any portion of the 
Rs. 3,000 to 1)8 plaintiff within the time 
fixed by the award. The learne>) .Judge 
held, however, tliat he had power to^ 
extend the period fisud hy the a.\ard. 
In my opinion, he had nut the power to 
do so. The statojiieut in Russell onj 
.Arbitration wliich may he taken as a 
correct statement of the law cm the i oint 
is to this effect. I n.ad from the Chapter 
1, page 307, of the Xintb IMition : 

"A valid award on a vulnuturv reference Isa 
final and coDclnsivc jodgroeut as between tbo 
parties respecliog all tbc roa'tors refc'Tcd by tbo 
BUbmissioD. It biods tbe rights of t!)e partirs foe 
all time without appeal both as to fact and law " 
and again in the same chapter at page 

318 the learned author states. 

“Upc.D an award for tbe p'lymoDt of incney at 
a particular time and place, thn party who is to 
pay ought to Come arid tender the m ney at tbe 
lime and place oven if the other party be not 
there torcocice it." 

It is quite clear that the ar bibrators 
were acting within their powers when 
they directed that the pajinent should 
be made within six months from chodato 
of their award, and that being their 
judgment, it is binding ami conclusive on 
all the parties aud tbe Court is not 
authorized to interfere with that portion 
of the award any more than with any 
other portion of tlie award The learned 
Judge clearly had no jurisdiction to 
extend the time ou tlie ground that the 
case was a hard one. As to whether the 
case is a hard one, it may be doubted 
v/hether it is so. This lady, defen¬ 
dant 1 had a lease for 11 years which 
has DOW expired. The right of redemp¬ 
tion that was given to her was clearly 
for the purpose of supporting that lease 
for 11 years, which she would be deprived 
of by the plaintiff having purchased 
in execution ol a decree on his mortgage 
which was executed prior to her lease. 
But that reason has now ceased to exist. 
Tbe lease has now come to an end 
and defendant 1 has enjoyed all the 
rights that site had under that lease 
which is not binding as against the 
plaintiff. I think that the learned Judge 
was wrong when he extended the time 
fixed by the award. We, therefore, 
allow tbe appeal, set aside tbe order of 
the Court below and in lieu thereof direct 
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that execution tlo issue on the terms of 
theawiFii ;or Llic { urpose of giviog hhas 
IJos.jC'Ssion of tlx nvoixrties to the plain- 
Lili, Ihe conlosting io>ixt,ileDt_ must 
pay to ti )0 ai'pcllant liis eCsts in tliis 
Court as uell as in the Court helow. We 
assess ii»o hearin.i; fee at three goUl 
ni<.hu rs. 

Newoould, J.—I agree. 

v.i; li.K. Appeal alloived. 
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I'LETCHl'R AND ElCHARDSON, J-T. 

Kshirod Golinda Ckojvdhurp fi.ni}others 
—PlaintiQ's.—Appellants. 

V. 

Bojendra Narain Shaha —Defendant 
—Respondent. 

Ap[)eals Nos. 20o-!), 3709 and 3710 of 
1914, Deckled ou 12th .January 1917. 
fioni apjollate decrees of Suh-Tudge, 1st 
Court, 1‘iiljuii and Hugra, D/- 23rd June 
1914. 

(a) Bengal Tenancy Act (1885), S. 106— 
Power ot civil Court —Competency of civil 
Court to which case is transferred would be 
ascertained by Civil P. C.—Appeal from de¬ 
cision of Munsif would therefore lie to Bub* 
ordinate Judge. 

On the transfer of a suit by a Revenue Officer 
under ?. ICC, Ben. Ten Act, to a civil Court, the 
compoteiicv of the civil Court would be ascer¬ 
tained under the Civil Procedure Code, and the 
attribute? of the competency of Miat civil Court, 
namely, that its decision would be subject to cer¬ 
tain righ'.s of appeal would follow from the 
transfer. Therefore, an appeal from the decision 
of a Munsif in a siii> so transferred can be beard 
by a Subordinate Judgi“. U’ 55G C 2] 

(b) Bengal Tenancy Act S. 50 (2)—Rate of 
rent—Rent paid at uniform rate for many 
years—No payment for nine years before 
suit—Presumption arises that tenant held at 
that rate since Permanent Settlement. 

Where rents are paid at a uniform rate for 
many ye<*rs and then there is no payment of 
rent for eight or nine years just before the suit, 
the presumption under S. 50 (2), arises that the 
teuant held at that rent from the time of the 
Permanent Settlement: H H'. 432. Disc, and 

FoU. [P 557 0 1] 

(c) Bengal Tenancy Act Ss. 4(3] and 50 (2) 
—Raiyat presumed to have held at rent not 
changed since settlement comes within de¬ 
finition of raiyat holding at fixed rate in 
S, 4(3). 

A raiyat, who by virtue of the presumption 
under S. 50 (2) is deemed to have held at a rent 
which has not been changed from the time of 
the Permanent Settlement, comes within Ijbe de¬ 
finition of a raiyat bolding at a fixed rate within 
the meaning of S. 4, sub-S. (3) (»). (P 687 C 2] 

Sarat Chayidra Roy Choiodkury and 
Jogendra Narayan Mojumdar —for Ap¬ 
pellants. 

Skib Chandra Palit and Brojo Lai 
Chakraburty —for Respondent. 


Fletcher, J.—These are three appeals 
preferred by the plaintiffs against a deci¬ 
sion of the learned Subordinate Judge of 
Pabna, dated 23rd June 1914, affirming 
the decision of the Munsif of the same 
place. The suits ere originally institu¬ 
ted under the provisions of S. 106, Ben. 
Ten. Act. The Revenue Officer acting 
under proviso 1 of that section trans¬ 
ferred *tbe suits to a competent civil 
Court, the ccnipeteat civil Court being 
the Court of the Munsif. From that de¬ 


cision, appeals were preferred to thelower 
appellate Court and from the decision of 
the lower appellate Court the plaintiffs 
have appealed to this Court. The ffrst 
point that has been urged in these ap¬ 
peals is that the learned Subordinate 
Judge had no jurisdiction to hear the ap¬ 
peals from the decision of the Munsif in 
these cases. That seems to me to be an 
untenable argument. The oases bavingl 
been transferred under S. 106, Ben. Ten.^ 
Act, to a competent civil Court, thecom-i 
petency of tbo civil Court would be 
taiued under the Civil Procedure Co e, 

and the attributes of the competency of 

that civil Court, namely, that its decision 
would be subject to certain rights of ap-j 
peal, would follow from thetransfer. ihe- 
argument that has been put forwariuj 

these appeals on behalf of the pleiu * 
appellants namely, that there coul on y 

be appeals in these cases to the 

Judge, because the suits were institutM 
before the Settlement Officer, ® 
no foundation on the wording of © 

The ether point that has been ’ 
as to whether the tenants could claim t© 
benefit of the presumption arising un 
S. 50. Ben. Ten. Act. These tenaotswho 
have been entered in the Record o 8 
as tenants holding at a fixed rate o 

appear to have purchased their ho 

from the former tenants. The suits 
we are now considering in appeal we 
brought to rectify the entries tha 
tenants were holding at a fixed 

rent. The Record of Rights, was, ther * 

fore, olearly in favour of the 

when the matter came on 

tho lower appellate Court theJudge 

this finding: 

“Tha presumption of S. 
defendaoU* favour and tbo plaintiG ba 
able to rebut it*” i 

Clearly, therefore, the 
amongst other things, acting on t © 
sumption under S. 103-B (6)i th© 
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tenants were raiyats. Having lound that 
they were raiyats, he was entitled to ad. 
dress himself to the terms of S. 00 (2). 
S. 50 (2) enacts that: 

“If it is proved in any suit cr other prooooJiu*; 
under this Act that either a tcniiro holder or 
taiyat and bis ptedecessors-in-iuterosl have hold 
at a rent or rate of icnt which has not been 
cban<;ed during the 20 years immediately before 
the institution of the suit or procoedinp, it shall 
be presumed, until tho contrary is shown, that 
they have held at that rent or rate of rout from 
the time of the Permaueut Settlement.” 

Now, what appears in these cases is 
that, for many years prior to (he pur. 
chase by the defendants, rents had been 
paid by the tenants at a uniform rateand 
that, for the eight or nine years that have 
elapsed since the purchase by tlie defen. 
danta, no payment of rent has been made. 
The Judge, therefore, found that the rent 
had not been changed during the 20 years 
immediately before the institution of the 
suits. In my opinion, the Judge was 
clearly entitled to do so. The decision in 
the case of Ahmed Ali v. Golam Guffoor 
(1), is clearly to that effect and, I think, 
that the following remarks made by 
Dwarkanath Mitter, J , in the course of 
his Judgment conclude the matter; 

“We frequently find that, in deiiling with this 
presumption, the Courts below, instead of ad* 
dressing thsmselves to the real question at i«puc, 
namely, whether the rent has been changed or 
not, confine their inquiry to one point, namely, 
whether one uniform rate has been paid or not. 
There may be cases in which a raiyat might not 
have paid bis rents for many jears prior to the 
institution of ibo suit for enhancement;'but if 
there has been no change in the rent payable by 
him, bo is not to be deprived of tbe presumption 
which the law has expressly laid down for his 
benefit. Tbe payment at a uniform rate is one 
mode of sbowing that the tenure was held at a 
uniform rate but what is only a particular mode 
of proceeding to the solution of a question ought 
not to bo confounded with tbe question itself.” 

These remarks seem to me to apply 
just as much to the terms of the present 
Act as to the Act of 1859 and the veiw 
of the learned Judge whose opinion I have 
cited seems to me to be the only possible 
view to take upon tbe words of the sec¬ 
tion. That being so, the learned Subor- 
(linate Judge in these cases was clearly 
entitled to come to the conclusion as he 
did that, during the 20 yearsimmediately 
Itefore the institution of the suits, the de¬ 
fendants and their predecessor-in interest 
had held at a rent or rate of rent which 
had not been changed from the time of 
:the Permanent Settlement. Haying made 
that finding under nub.S. (2), ofS. 50, hv 

l.’(18G9) 11 W B 433. 
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virtue of thn presiimptiou confcainod in 
siih-S. (1) of tho same soctiuii, the tenant-^ 
wore (leoiiio.l to have I.old at a rato of 
rent wliieli hud not lu'on cliangod from 
tho time of t!io I’ormanont Settlement 
and, as such, they woro ru'l. hahio to 
have thoir rents onhancod. That oi)vi- 
ously comes wiiliin tlio doliniiiu) ol a 
raiyat holoing at lixod rate as mentioned 
in S. ■!, suh S. {'.i) (:>)• tonanl. mj I old 


iug is a raiyat lioldii.g at a Ja.r*' ' f r./nt 
that is lixed in perpetuity. Tliat l'••‘l:lg 
so, tlio decisioii arrival at hy tho li arne I 
Judge of the Court of appeal I'Olnv; in 
my opinion, correct. Tl'O prci'Oth apj'cal--, 
therefore, fail and ought to i>o dismissed. 
The respondents in Appeals Nos 3709 
and 3710 ar© entitled to their costs in 
these appeals. There will be no or dor as 
to costs in Appeal No. 2955 as the res¬ 
pondent does not appear in tliat appeal, 
Richardson, J.—I agree. 
v.b./r.k. Appeal dismissed. 
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Chatterjea and Newpould, JJ. 

Srimati Syam Peary Dassya an- 
of/jer—Defendants—Appellants. 

v. 

Eastern Mortgage & Agency Co. Ltd., 
and others —Respondents. 

Appeals Nos. 405 and 544 of 1914, and 
Nos. 2GS and 275 of 1915, Decided on 
•Old April 1917, from original decrees of 
Sub-Judge, First Court, Dacca, D/- 13th 
March 1915. 

(a) Pardanashin lady—Execution of deed 
—Mere translating or communicating sub¬ 
stance is not sufficient —English mortgage 
read out and explained and witnessed by 
reversionary heirs held binding on lady. 

In considering tbe question whether there was 
intelligent execution of a deed by a oaidanasbin 
Udy, the circumstance under which the trans¬ 
action took place should be boruc in mind. 

[P 561 Cl] 

: The mere translating tbe deed or communi¬ 
cating the substance thereof to the pardanashin 
lady is not sufficient. [P 6G2 C 1] 

To make it binding upon her it must be 
shown that the deed was interpreted and ex¬ 
plained to her. [P 562 C 1] 

Where a deed of English mortgage written out 
in English was road out and explained to a 
pardanashin Hindu widow before she executed 
it in the presence of her own people, and tbe 
reversionary heirs witnessed the execution and 
were consenting parlies to it: 

Held: that tbe deed was binding upon the 

[P663C2j 
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(b) Morlgag^—Contlilion lestralning aliens* 
lion Hoes not prevent alienation subject 
to rights of mortgagf^ 

The clui-c ri'-iirauiiij^ .licii ilioii of the inort- 
gaged propertv, wh cli i- goiifi'ally inserted in 
raorlgagc boiid-j in ti century, does not 
prevent alienation subj il to lha rights of the 
mortgaL- c. [P^5G2 C 1] 

(c) Hindu Lav/ — Alienation — Widow — 
Consent by reversioners raises presumption 
of legal recessily. 

Toe cunsi-ht given by the reversioners to a 
racrigag-^ ex'cviud by a Kicdu v. idow raifes a 
prtfiuini'tiOD ot the existence ol legal necessity, 
even wliere p- sum of ru>'Dc\ is |*aid to one of the 
rc-vorsioiii rs tor obl»iinng his Consent. 

[P5C4C23 

(d) Decree—Conitruction — Charge can be 
created without specific description of pro* 
perty — Intention is necessary to create 
charge — T. P. Act, S. 100. 

Where the operative part of an ekrarnama exe- 
outfd by a peisoti in whose favour a ladv re* 
leased her cUitn to a certain share of a property, 
Ktitod thit the lady was to get an annuity 
from the said share and was entitled to recover 
it hv suit fr mi the share; 

Ufld' that tue anuuity was made a charge 
upou the share, even though there as no spe¬ 
cification of the property in the schedule at* 
tactud to the ckrarnama, as the property was 
easily ascerteioablc without such schedule 

[P5C5C 1] 

There is no reason why a general d* ^icription 
of the property should be held not to constitute 
a charg' if the descriptioo, though wide, is not 
uncertaic. [P5GGC1] 

The queslioD whether a charge wai or was not 
created upon a certain propertv is one of inten* 
tioD. In equity no cbaigo can be created un* 
less there is intent to charge. [P 6G6 C 2) 

(e) Transfer of Properly Act (4 of 1882), 

S. 58 —Mortgage must be of specific immov¬ 
able property. 

Sc>fible.~ Difficulty might arise io the case of 
a mortgage from a general description of the 
mortgaged property, as a mortg,ige under 8.58, 

T. P. Act, must be of “specific immovable pro¬ 
pertv.” tP>5e6C21 

❖ (f) Contract Act (4 of 1872, S. 74— 
Penalty—Stipulation to pay interest at higher 
rate on default of payment of lower rate is 
penalty — Stipulation for certain rate of 
interest to be reduced if punctually paid— 
Stipulation for higher rate is not penalty. 

Astipulation to pay imerpst at a bieber rate 
on default of punctual payments of interest at 
a lower rate ia a penally. But in the converse 
case, i 0 ., where the stipulation is fora certain 
rate of interest which would be reduced to a 
lower rat®, if punctually paid, the stiuuUtion 
for the higher rate would not be treated as a 
penalty, altbcugh if the question were res 
Integra there is no reason why the stipulation 
for the higher rate of interest should not bo 
regarded as a penalty in both ca.‘e<». 

, ^ ^ [F 668 C 1] 

(g) Contract Act (Amend'd by Act 6 of 
1899), S. 74- Penalty and liquidated da magef 
—Court has power <o give lelief ol interest — 
Reasonable compensation for non payment 
of interest punctually can be awarded. 

Section 74, Contract Act, does away with the 
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distioctioD bstween penalty and liqnidated 
damages, and under the section, as amended by 
Act C of 1899, the Court has the power to giant 
relief if the contract contains any stipulation 
by way cf ponaltv, even where the contract was 
entered into before the amendment by Act 6 of 
1S99. [P 568 02] 

Where a mortgage-deed stipnlated for the pay¬ 
ment of interest at nine and a half per cent, 
to be reduced to seven and a half per. cent, on 
punctual payment, but the scheme for liquids- 
lion of the mortgage debt, which was a ma¬ 
terial part of the deed, showed that interest was 
calculated at seven and a half per cent only: 

IJeld-. that as it appeared from the constrao- 
lion of the mortgage-deed taken together with 
the scheme that the intention of the parties 
was that interest should be paid at seven and a 
half per cent, and on default at nine end a hall 
per cent, the mortgagees could not recover in¬ 
terest at more than seven and a half per cent, 
but that they were entitled to reasonable com¬ 
pensation for non-payment cf interest poootnally 
—which compensation would be interest at 
seven and a half per cent, on the interest which 
was not punctually paid, [P b68 0 2] 

(h) Civil P. C. (1882), 0. 34, R. l-Para- 

mount title cannot be gone into. 

In a suit upon a mortgage no question ol 
title paramount to the mortgaged ptopetiy 
should bo gone into. 

Rash Behary Ghose, Sarat Chandrd 
]iasak, Basanta Kumar Bose, Bipin 
Behary Ghose, Surendra Nath 
SHftfs/t Chandra Das &nd Satish Chandra 
Chowdhury —for Appellants. 

B. C. Mitter, Provash Chandra Mitier 
and Amhica Pada Chowdhury for Res¬ 
pondents. 

Judgment.—These appeals arise out 
of two suits instituted by the Eastwo 
Mortgage !c Agency Company, LimilM* 
on the basis of two separate mortgages 
executed by one Priomoyee Dasi an 
Mohini Mohan Das respectively. Appeal 
No. 495 of 1914 is against the preliminary 
decree in the suit to enforce the mortgage 
executed by Priomoyee Dasi and App^ 
No. 268 of 1915 is against the 6nal de- 
cree io that saib* while Appeal No. 
of 1914 is against the preliminary decree 
in the suit to enforce the mortgage exe¬ 
cuted by Mohini Mohan Das and Appeal 
No. 275 of 1915 is against the Bnal de¬ 
cree in that suit. The mortgaged proper¬ 
ties originally belonged to oneModnsudan 

Das. who died in April 1865 leaving W® 
widow Sham Peary Dasi defendant 1 lo« 

enits and Bvesons Mohini Mohan, Rad i 

Mohan. Lai Mohan. Khefera Moban 
and Shosi Mohan. Shosi Mohan died un¬ 
married and intestate on Ist October 1 
anl bis one.fifth share thereupon de¬ 
volved upon his mother Sham 
an ekrar, dated 29th September 1«<* 
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Syam Peary gave np the share inherited 
by her in favour of her sons, the docu¬ 
ment being executed in favour of Mohini 
Mohan who was the executor of the 
estate, for natural affection and in con. 
eideration of his paying an annuity of 
Ea. 1,800 a year, Mohini Mohan also exe¬ 
cuting an ekrar in her favour. One of 
the questions raised in the case is whe¬ 
ther the said annuity is a first charge 
upon the said share. Mohini Mohan, 
whose original share was increased to a 
four annas by the surrender by Syam 
Peary, subsequently acquired the four- 
annas share of Khetra Mohan so that his 
total share became 8 annas. The third 
brother, Lai Mohan, died on 18th Do. 
oember 1885 and his four-annas share 
was inherited by his widow, Priomoyee. 
The second brother Radbika Mohan had 
a four-annas share, but this litigation has 
nothing to do with that share. 

On 22nd September 1890, Mohini 
Mohan execnted a mortgage in favour of 
the Eastern Mortgage & Agency Com- 
pany, Limited, (who may be conveniently 
referred to as the company) for Rupees 
2,50,000, mortgaging his eight-annas share 
and executed a deed of management of 
the property in favour of Messrs. Garth 
& Weatberall, through whom the loan 
was raised. On 7th November 1890 
Priomoyee executed a mortgage for 
Rs. 1,20,000 in favour of the said Com¬ 
pany in respect of her four-annas share. 
The main provisions of the mortgage deed 
are that the deed is to be construed as an 
English mortgage as defined by tbeTrans- 
fer of Property Act, 1882, and the mort¬ 
gagees shall have and exercise all the 
rights and remedies of an English mort¬ 
gagee expressly inclnding the power of 
f-he interest is to be at the rate 
of 94 per cent, payable half yearly, but 
that on punctual payment interest would 
be charged at the rate of 74 per cent., 
that until the mortgagees entered into 
possession the mortgaged properties shall 
be managed entirely (and without any 
whatever by the mortgagor) 
by Messrs. Garth & Weatberall so long 
89 they fulfilled the terms and condi¬ 
tions, in the event of the death, resigna- 
tion or dismissal of either of them by 
the survivor of them or failing such sur- 
vivot by another duly qualified manager 
to be nominated by the mortgagees, the 
manager to have the fullest powers for 
the proper management and improve- 
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iiienb, including the power to appoint 
and dismiss all servants and to inako 
settlements with raiyata and farmers 
and to give leases and to institute and 
conduct and defend suits and will not ho 
liable to dismissal except for misconduct 
or neglect of duty proved to the satisfac¬ 
tion of the mortgagees. Tlio mortgagor 

shall not in anv event execute anv docu- 

% # 

ments for the sale, mortgage or per¬ 
manent lease or other alienation of any 
part of the mortgaged properties without 
the written concurrence of the ini'rt- 
gagees. 

‘‘it being the’ntenlicn of the parlies .inii tuing 
of the essence of the ncRotiatic n tlip praut of 
the said loan that the mortpapor shall iu no 
interfere with the maragement of the moti- 
gaged premises.” 

The managers in the first place were 
to pay the Government revenue and other 
outgoings, and in the second place to pay 
to the mortgagees interest at the times 
stated and in the third, to pay all proper 
costs and charges for management and 
realization of rents and auditing and scru¬ 
tinizing by professional auditors chosen 
by the mortgagees (if they think neces¬ 
sary) and in the fourth place, to pay 
Rs. 2,400 to the mortgagor. The mana- 
gers shall render to the mortgagee such 
accounts and information and such state¬ 
ments as to rent roll, etc., as may be 
called for by the mortgagees. If the 
manager for the time being fails to apply 
any parts of the rents and profits in the 
manner provided by tbe deed the mort¬ 
gagees may appoint (upon such salary or 
remuneration and with such powers of 
managements as they shall think proper) 
such person as they in their absolute 
discretion shall think fit to be receiver, 
and the mortgagees at their absolute dis¬ 
cretion may from time to time suspend, 
remove or dismiss any receiver and ap- 
point another receiver in his place. The 
power to appoint a receiver shall not pre* 
judice or affect any of tbe rights or ra- 
med ies of theraortgagees as mortgagees and 
they shall not be liable for any loss or 
misapplication of the rent and profits by 
reason of any default, neglect or misap¬ 
propriation of any manager or Receiver, 
and any Receiver appointed as aforesaid, 
shall be forthwith discharged by the mort¬ 
gagees and tbe property shall be again 
managed as bereinMore provided by a 
manager upon the mortgagor making good 
tbe deficiency on default in ooneequence 
of which tbe Receiver was appointed and 
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vi.cn Iho mort'^agor pT.yin« all the ex- 
pouse. incurrcl iu conriexioQ with the 
ippointiuonl. aivl huriug the employment 

m{ t'le Peceivei'. , , ,, ,• 

A sche.ne was i>rep.irO'l for the liauR'a- 
tion of the delits m 1 sot out in the scho- 
■lulo. ajoor luv’ t-o which the principal 
vud iiiioresb were tu he paid oil by the 
'- 3 U- Mil'- unnoccssary to state 

the provisions oi tho mort-ijio bond oxa- 
cutO'l hv Moliini Mohan D.\3 except tnac 
Mmv were similar. A deed of manage- 
„,ent was simultaneously exoculeil by 
Priumovse 'living full powers of manage- 
L;:,' to G.rtl. WeaheroH, 

the icrfiiB being similar to thoso of tne 
need of .nanagemODb extcutel h> Mohioi 
Mohan Da? on ^dnl September 1&90. 
iuhseousDtly. adeod of trust was executed 
l,v Priumovuo Dasi on Ttii April lbJ7 in 
favour of Messrs. Garth itWeatherall 
for tho hotter management of the pro- 
nprtie- The property was accordingly 
managed by Messrs. Garth & Weatherall 
and for a few years payments were made 
by them of tho principal and interest as 
provided in the scheme, then pay- 
meats became less. The sum of Rs. 2,400 
which was to be paid to Pnomoyee was 
paid until the year 18U8 anl was then 
stopped. On lObh February 1898 a deed 

of endowment was executed by Pnomoyee 

in favour of a deity {Pryabullas] by which 
certain property was delicated to it and 
on 14bh December 1902 by a second deed 
of endowment certain other properties 
wore dedicated by her to the deity. She 
died on the next day. 15th December 

^^Mr Garth died on 16th June 1904 and 
onhiUeath the property was managed 
bv Mr Weatherall; He left for England 
on I3b'h April 1908 and obtained a release 
on 26th November 1908 from Syam Peary 
Dasi in consideration of Mr. Weatherall 
unlertaking to appoint one Mr. Lockhart 
as trustee in his place. Mr. Lockhart 
was allowed to manage her estate and he 
remained in possession as manager in 
succession to Mr. WeatheralL Pnomoyee 
died on I5th December 1902 and Mohini 
Mohan died on 28th December 1896 and 
thereupon their shares devolved upon 
Syam Peary, the mother of Mohini Mohan. 

The suits upon the two'mortgages were 
brought by the Company against Sham 
Peary as'defendant ^ and Motilal 
son of Khetra Mohun Das and who as the 
reversionary .heir was joined as defen- 
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dant 2. The suits were decreed by the 
Court below, and the defendants have 
appealed to this Court. 

The questions raised in the appeal 
which arises out of the suit upon Pri- 
oinoyee’s mortgage are: 1st, whether 
there was intelligent execution of the 
mortgage deed and the deed of manage¬ 
ment by Priomoyee and had she in- 
dependent advice in the matter: 2Qd, was 
the deed of mortgage properly attested 
within the meaning of S. 59, T. P. Act: 
3rd, whether there was legal necessity 
for Rs. 25,000 out of the one lao and 
twenty thousand raised upon the mort¬ 
gage; 4th, wliebher the annuity of Rs. 1,800 
a year in favour oi Syam Peary is a charge 
upon the 4 annas share of the mortgaged 
properties: 5th, whether the stipulation 
to pay interest at 9 1/2 per cent, in case 
the interest was not paid panctually, is 
or is not a penalty. 6th, whether Messrs. 
Garth k Weatherall were the agents of 
the mortgagor or the mortgagees an 
whether it is competent to a mortgagee 
in this country to nominate and appoin 
an agent to manage the mortgage pte- 
mises for the purpose of relieving ims 
from the liability to which a mortgages 

is subject when he enters into P0SS699'0“ 
of the mortg.aged properties, ibe t 
three questions are common to o 

'“The firet question for 
therefore is whether there was 
execution of the mortgage dee an 
deed of managemenlNby 
had she independent advice. “^^e 

gage-deed was executed id ^afArnal 

uncle of the lady and _gad 

Das her brother-in-law, and it 
over and explained to her bv ^ 
Iswar Chandra Ghose, pleader. ujjjj 

ment bears endorsement by i 

Mohan Das and Kbetra Mohan Das 

reversioners, who gave their jy. 

ing that the arrangement was nee 3 
In considering these 
circumstances under which t Y 
place should be borne in miu . . 

Priomoyee and Mohini ^p, 

debts due for very large amount 
lal and Raghunath Das, , Lij^t 

by Priomoyee being Re. 95,00 ® 
due by Mohini Mohan about Re. . • 
Mohini Mohan had borrowed Rs. • 
from the plaintiff company 
Messrs. Garth & Weatherall only 
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months before and he had to pay a com- 
mUsion of ten per cent, to those gentle¬ 
men for raising the loan. lie had ap¬ 
pointed them as managers of the estate 
which was mortgaged on certain terms. 
Kuplal and Raghunath Das had obtained 
a decree against Priyo.noyee and pro- 
ceedings in execution wore pending. She 
tried to raise money elsewhere hut did 
not succeed. It appears that under these 
circumstances her uncle Kunja Behary 
asked Mohini Babu to procure advance o' 
money from the plaintiff company, and 
Mohini Baba said that he could induce 
the plaintiff Company to advance money 
on conditions on which he himself had 
borrowed money from the Company. 
Those conditions were, that 10 per cent, 
of the money borrowed from tho Com¬ 
pany was to be paid to* Messrs. Garth 
and Weatherall who would manago the 
estate, the interest payable being per 
cent, to be reduced in case of punctual 
payment to per cent. 

The evidence shows that Priyomoyeo 
then called in her cousin Babu Debendra 
Nath Das(a pleader),her Dewan, Bhagiwan 
Ghose and Kunja Babu, her maternal uncle 
and after consul ting them settled to borrow 
money from the plaintiff Company on 
such conditions. Afterwards Messrs. 
Garth & Weatherall and Mohini BiKu 
came to the house of Priyomoyee and she 
offered to borrow Rg. 1 , 20.000 from the 
plaintiff Company Two drafts, one of 
the mortgage deed and the other of the 
deed of management, were then sent by 
Messers. Garth ft Weatherall to the lady. 
They were practically on the Sdme terms 
as those executed by Mohini Mohan, the 

only diff 0 reQ(i 0 being that out of the 
balance of the profits of the property 
Rs. 2,400 a year were to be paid to the 
lady, whereas in the case of Mohini Mohan 
thebalanoeof the profits was to bedivided 
half and half between him and Messrs. 
Garth ft Weatherall. Mohini Mohan ap¬ 
pears to have been a loading banker at 
Dacca. He wag an adult male and mixed 
ID European and Indian gooietics. If he 
coul. not raise the loan on better terms, 
it is not to be expected that the ladv could 
jdo so herself. It was under these cir- 
joum^tancoa that the documents were exe- 
jOubed. The drafts were taken to lawar 
Babu who was one of the leading pleaders 
of Dacca and was her legal adviser. Ho 
touched up” the drafts, and interpreted 
them in Bengali to the lady. We do nob 
1918 C/7i ft 72 


think tliat tliecaso of .-Ijnmr/a Mchiin lia i 
Cliou'ilhn y. I',linr'!ii MoJiiiii Debt (l) 
roliod upon un l)i''i ilf oi Mio appL'Ilants 
a|ii)lios to too pro^'orit ciS''. In that 
tho moi'tgago liund was roail out lluenfly 
(i. 0., without stJii[)ing any hert) to a 
purdauasliin ladv and thoro was no vvi- 
deiicQ to show bliat the 'locniooub was ex- 
plaine*! bo her at all. 

In tho pro-senb case ihodrai'ts (which 
are in English) woio intr!rj«rotel to Pri- 
yomo\eo by reading 2 to ! lines at a tinio, 
and it toll about hours to do so. Tea 
or twolvo d:i,ys iftor ‘ ho do'Js 
exeiuitel v.iiea thny -.iji.'e ..ytiii cxii! ; r: I 
to hor l>v reiving oitb t!ie sulist uico of 


each 01 ttio deeio iu Uangaii. .Slie v.as 
surrounded by hor own people. Thera 
was, as already stated, liar relation Babu 
Dobeudia Nath Das (i plcaldr, banker 
and y.amindar), and Kenji Behary her 
mato»‘inl uncle was also there aiii these 
two g 0 nb!ein''*n used to look after her 
affairs, tier old servant, Gauga N irain, 
was also there. Bibu Is'.Mr Chiudra 


Ghose, a pleader of bbo family, advised 
her and e.xpiKiued the drafts and the 
deeds to her, and tlio rtversiouary heirs 
Mohini Mohan and Khctra Mohan wore 
present at the execution of the deed.s 
and were consenting parties to tho arrange¬ 
ment. It is true that Babu Iswar Chandra 
was bbo pleader of Mr. Garth also, and it 
is urged that he was nob a proper person 
to advise tho lady. It would have been 
bettor had some other pleader been engaged 
for the purpose. But as we have said, the 
terras wore almost thes.ime as bhoseof the 
deeds executed by the lady’s brother, 
in-law Mohini .Mohac. Then, again the 
lady had only a widow’s interest in the 
estate. Mohini Mohan and Khetra Mohan 
wore the reversionary heirs and it was 
certainly their interest to protect the 
estate which would ultimately come to 
them or to thoir heirs. They gave their 
consent and tho consent is endorsed on 
the documents themselves. It is true the 
lady consented to tho draft being adopted 
on the Pleader Iswar Babu assuring her 
that tho deeds would nob prejudice her. 
Bub having regard to the fact that her 
brother-in-law Mohini Mohan iiadalready 
entered into a fl'milar ariaugement. and 
no bettor arrangement coula be socured 
elsewhere, tho pleader cannot be said 
to be wrong in saying what ho said lo 
the ladv. Tho nlr-der told tho ladv that 
' 1. (1001) 23 Oal 510=28 I A 71 (EU). 
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t V' |iror' 0 i'tie> would come Ijacjk to her by 
]CJ7. Tluvf no doiihl was thn cxpectatiou 
of ihe parties, hut it was nothing more 
than tiiis. that according to the selieme 
t’;e duht due ••vould be paid olT by 1317, 
tiiere V no guarantee that she would 
ge' back the prop.tirty if for any iniscal- 
tahiti-Mior unto.'.ar-i cirouinstanoes, the 
lioljt w i' not piid cl't' 1)\' 1317. V^e will 
i.L-f-enllv refer to what. ld>o lad’’ said in 
l.itor docuinont.s on the point. U is con¬ 
tended, huwovor, that there is n- tiling fcn 
sIk'•. that, the pleader Iswav Dahuexida- 
ined to Pii>Oino\Qc, a \onng panlanashin 
laily, tiic position in which she was plac¬ 
ing l^eiself, th it she coiil.i net di‘’m!ss 
Mc^sois. Gaiah .v \\tatherall. I’O.vever 
fnr.luiont their conduct inigiit lag nn!e>? 
•i... nurlgagci's '\ei6 sili'siied of such 
)(,i-c induct, that td-.o rnorigagcts would 
nnf he ac a.iintah'.C- io- any los.- wViich 
a.i;. I,r. Iio due to fie dofault or misconduct 
o': .Mg'^sis. Garth A Weathevall and that 
sucii loss wout'i (all upon lierself; there 
is alsu nothing to show that the atfeution 
u( the lady was ilrawn to the clause in 
tlie inortgigo bond that a recciv-iv could 
he appointed with sucli puwoi s oi iHju^ge- 
incut .‘i 3 the mortgagees lluuight proper, 
noi is there anythin.; to show tlr't the 
picador told !icr that ilie power of sale 
an 1 th.o claiiui restiaining alienation of 
the piupeity i'V the mortgagor was void 
it. law. 

I' i.s no douht truotliat the mere trans- 
jlatiug (loels or cuinn unicating the suh- 
'stP.nce t'u-r to a purdauashiu lady is 
inot sair.citut. Gut. liiO evidence shows, 
aa stated above, that the drafts were in- 
iterpieled and explained to her by the 
pleader Iswar Babu. The powers given 
to Messrs. Garth it Weatherall and the 
linbiliiies of the parties concerned were 
exiuessly stated in the deeds, and if they 
were properly interpreted and explained 
(and there is no reason to think that they 
were not) the lady became aware of the 
provisions. The clause restraining aliena- 
tion of the mortgaged property is gener¬ 
ally inserted in mortgage bonds in this 
country, though of course it does not pre- 
ivent alienation subject to the rights of 
jthe mortgagee. The question of intelli¬ 
gent execution has been raised 24 years 
after the execution of the deeds. The 
pleader who explained the deeds to the 
lady, Kunja Bebary, her uncle and the 
reversionary heirs, Mohini Mohan and 
Khetra Mohan, are dead. At this dis.‘ 


tance of time it cannot be expected that 

the witnesses should remember the de- 
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tails of what the pleader skated to the 
lady and the witnesses, Debendra Nath 
and Ganga Naraio, do not remember the 
words which the pleader Iswar Baba 
used in interpreting the drafts or giving 
out the siihstance of deeds and are unable 
to give the details. But even assuming 
th^it the pleader had nob drawn the atten. 
tion of the lady to all the provisions of 
ths deed and to the precise position in 
which she was placing herself by appoint- 
ii5g Messrs. Garth k Weatherall nomin¬ 
ated li\ the mortgagees on the conditions 
stated in the mortgage deed and the deed 
of management, we do not think, having 
regard to the fact that her own brother-in- 
law Mohini Mohan, had under similar 
circumstance?, to raise money by execut¬ 
ing a mortgage p.nd a deed of management 
on practically the same terras, that the 
pleader’s advice on the matters referred 
to above w’ould really have made any 
did'erenoe in the result. 

No doubt it is difficult to explain an 
English mortgage specially to a pnrdana- 
shin lady, and had the deeds of mortgage 
and manegement stood alono, there might 
be force in some of the arguments ad¬ 
dressed on behalf of the appellants, and 
\v <3 mighk li:u*e attached more importance 
to the fact that the lady agreed to the 
arrangement on her being ^.5 

the estate would come back by 
But there are subsequent dooaraeD.e 
executed by the lady and they lea^®®® 
room for doubt that she was aware 
of her position under the deeds. “ 
1897 she executed a deed of 
(Ex. 7) in favour of Messrs. Gartb « 
Weatherall (by which thedeedof , 

ment was revoked), in which the dee 
mortgage was referred to. Tbe ro 
dee*!, which fully set out tbe » 

management given to 
which were more extensive than 
given in the deed of management, 
interpreted and explained to her by 
pleader Iswar Babu and the ^ 
Kalidyal Ghose. This document, 
ever was also in English and w 
elaborate one. But then she ^ 

deed of endowment on lOth Fe r 
1908, i. e.. about 18 years after tbe dw 
of mortgage and management were 
outed, there is a recital in it of ^ 
cumstances under which dwds oi 
" gage and management were exec 
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Then again, m Ex. 2 (another deoil of 
endowment) executed hy the Indy on 
2ilth December 1902, that is 12 years 
after the mortgage, there is also a recital 
of the arrangement entered into uiuler 
the deeds of mortgage and management. 
It is stated in the latter deed that “if 
no untoward circumstance inteneued" 
the entire debts ol her husband would 
have been liquidated in a short linio and 
under that imi’ression she had jilaced the 
management of the properties in the 
hands of two European gentlemen : hut 
that 

‘'uofortunately on accruut of varic‘:s advert® 
ciicumttiiDcea iDterveniDg in tbe rDanagement 
of ibe profeiUes” 

the allowance granted for her mainten¬ 
ance bad been stopped since 1<'-9B. It 
appears, therefore, that altbcugh the 
money payable under tbe mortgage bad 
not been paid as stipulated in the mort¬ 
gage deed, and although herown allow, 
ance had been stopped for aeveifll years, 
there was ro complaint in either of the 
said two documents that she had cxrent. 
ed the deeds of mortgsgo and manage¬ 
ment without properly underslarding 
them. On iho other hand, they go to 

show that the ladv was fiillv awaic of 

» * 

the arrangement made by the deed- of 
mortgage and management. These two 
deeds of endowment were in the Bengali 
language: There is evidence to fl'ow 
(and the evidence is ono-sitled, that they 
were read ever and explained to her and 
she had the advice of her maternal uncle 
Kunja Behary and her relations and 
servants w hen she executed them. Babn 
Ananda Charaii Boy, another leading 
pleader of Dacca, appears to have been 
consulted in connexion with tbe deed 
of endowment Ex. 11. There is an en¬ 
dorsement on the deed by Khetra Moban 
Das, the then solo reversioner, which 
runs as follows: 

tsamt and undorstcod the ccnlent® 
ol this dted with the advice of my well-wiitbera 
and frundB and on a full confideralion of my 

* 4 A 4 4 I give my full consent to this 

gift." 


It was attested by tbe pleaders Iswar 
Babu and Debendra Babu besides four 
other pleaders and several other persons, 
and Ex. 12,the8ecoDd deed of endowment 
was also attested by pleaders Debendra 
Nath and Ananda Chandra, her servant 
Radha Ballav, her maternal node Kunia 
Behary and several otbui^ersi 
true the lady died the Wy aft^ she 


cuted the doed of endowmont Ex. 12, 
but no case u-.as made in the Court liolow 
tliat she did not undorsfcaud lluj contents 
of tlie deed. The lady died in J 1)02, ho 
that she livo<1 for twelve yearn afi<>r the 
execution of the moiigai.e. 1 itnin.--;JI 
tlieso yejiis tlio dcodH of mortgige and 
maruigcniPnt were ue.<.r cliaiknged by 
tlie lady. On the coutvarv Iheir 


(icedn c.f 
SI', hut 


was recognized )iv hn- in flio 
eudo'vmeid. Not onlv is (hit 
the defendant 1. S\ani re:.iv I'a, hc-i'- 
soil never chaUengecl it l.idcie l!ie pvc- 
sent suit. Having rc-gaid to all tl,(;8e 
circun.stances we are of opiiiioc'.leil, (he 
lirst Contention on behalf of the appul- 
lants niust hoovcrruled. The next ques¬ 
tion is w hethei ibo deed cf mnr'iiago was 
properly attested within the moinirgof 
S. i)9, T. P. Act- The deed bears the 
names of Mohini Mohan Das and Kunja 
Behary Das as attesting witnesses and 
there is ?n attestation clause which runs 
thus: 

"SisDcd, rralcd and delivered by ibe .above 

ir o\cc si in (ho preepoce 
ol Kiinjv jJthr.iy Due ;-.iid Mobiui Moiiau Da?, 
and aliff the deed wo.: read aud c-xplained by 
DaIu Isff.li- Olj'.ndr-i Chose, ph .'i.h r, :>bo being 
idni(ifi--d aPo by them, Mobiui Mobim Daa 
Kuitj'i Bfbar> Das." 

Both Mohini Mohan and Kunja Behary 
are dead. Babu Debsudra Nath Das 
(plcider) a cousin of Brivrnjoyee. in 
whoso presence slie executed t!ie deed, 
has hfon examined oo behalf of the 
plaiutiHs. It is true lie is not an 
Jiftr-ftin^ wiimps. but he say? that both 
Motiini Ku.«ji Be'.virv were 

present when Privornovee atlixed her 
signature on the doe i. We are referred 
to a passage in iiis cross-examination 

where he said. 

" Pfiyomo^ee was io a south room whore v.'« 
all includiug Iswar Bvbu wore, while ho read 
Ex 5 and gave cut its purport somebody took 
Ex. 5 inside the Boiiih room and she signed it in 
my presence and in tbe preaeuce of some others 
whom I forgf t." 

It is contended on behalf of the appel¬ 
lant that as the witness says that she 
signed the deed in tbe presence of ' some 
others” whose names he has forgotten, 
there is no evidence that she signed it in 
the presence of Mohini Mohan and Kunja 
Behary. A few lines after that, however, 
the witness says 

" Mohini Babu and Kunja Babu signed Ex. 6 
ae its witnesses in tbe room in which we all sat.’* 

And tbe witness in his examinetion-in- 
chief is positive in his statement that 
'tPriyomoyee signed tbe mortgage bond in 
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ftie iro'cnco of Moiiini MoGau, Kunja 
iti.l hiniscif. The words "some 
' ni'i-t. therefore, hotakea to refer 
to S'.frie lit).--iijits other than Mohirii Mohan 
an.'t Kniiji i'elnry. V/e :iro also referred 
bo the ev'i'leoee cf (ianga Narain Bose 
whore lie stated, 

*■ Kunja B.ibu and Dobendra took the deeds 
intidc Ibe ro''m in v.Licb Ptiycmo\ce wss, to 
secure her signature thereou. Priyomoyee signed 

the mertgage deed at that time.Isvvar 

Babti, Kunja Babu and ^lohitii Babn signed the 
mortgage deed as its attesting witnesses." 

It is contended that both the attesting 
witnesses Knnjaand .Mohini^Iohancannot 
be said to have been present when she 
signed the mortgage deed. But there is 
the positive evidence of the pleader Da- 
bon'lra Bahu, and having regard to the 
distance of time at which the ^vitnessos 
wcie giving their dopohr.ions. no bettor 
cvj Icrn-o on t.hc poin-'' could reasonably ha 
exi'OC'od. There is no .specific plea taken 
in the rittcu slatomenb that there was 
no i-ioiior iitbc-slv’.tion of the mortgage 
deed; but pira. (> thoreof in which the 
defendant imt the plaiutitt' to prove the 
due execution of the mortgage tiny cover 
such a plea. How'ever, having regurd to 
the evidence adduced, we think it sufli- 
ciently proved that the mortgage deed 
was attested by the two witnesses Mohini 
Mohan and Kunja Behary. The third 
contention raises the question whether 
there was legal necessity for the whole 
amount. Ijegal necessity bo the extent 
of Rs. UOO is admitted, that being the 
dQl)f, which wasdue under a bondexecute.l 
by the husband of the lady in favour of 
Ruplal and Raghuuatli Das, and the said 
debt was paid off out of the consideration 
for the mortgage bond advanced by the 
plaintiff Company. The only question, 
therefore, is whether there was necessity 
for the balance namely Es. 25,000. Tiie 
evidence shows that out of one lac and 
twenty thousand Mr. Garth deducted his 
commission Rs. 12,000 and paid the balance 
of Rs. 1,08,000 to Kunja Babu, the uncle 
of the lady. So there remains Rs. 13,000 
to he ucoounted for. The mortgage deed 
in reciting the necessity for the loan 
refers to the debt created by the husband 
of the lady and 

“alaa certain other moneys due to Sreemuty 
Syam Peary D^ssya, the mother of the latoBabu 
Tjil ilouan Das and which aio the first charge 
upon the said estate." 

It is contended on behalf of the appe!- 
lant, first, that it is not shown that it 
was absolutely necessary for the lady to 


pay a commission of Rs. 12,000 to Mr. 
Gartb for raising the loan; and secondly, 
that there were, in fact decrees obtained 
by Syam Pairy which the lady had to pay 
aud they were, in fact, paid out of the 
consideration. In dealing with the quea. 
tion of legal necessity, however, we mast 
bear in mind that the then reversioners 
Mohini Mohan and Khebra Mohan gave 
their full consent bo the mortgage. There 
is an endorsement on the mortgage bond 
which runs as follows:— 

" Wa, Mcblui Mohan Das and Khetta Mohan 
Das, both having reversionary interest in the 
estates .set out iu the schedule above written and 
being fully cognisant of the terms of the above 
mortgagfl deed, hereby notify that we consent to 
the sum*'as being an arrangement necessary for 
the saving of the estato from sale and we agree 
to abido by the terms thereof," 

and f.ho execution of this note was admit¬ 
ted by them before the Registrar. The 
consent givon by the reversioners would 
certainlyraiseapresumptioQ of the exis- 
bcM'.ce of Mio necessity [see Dchi Prosad 
Chow‘Jhr\j V. Golap Bhagat (2)1. In the 
reconbeass, Eari KisKen Bhagat'f. Zushi 
Prasad Sin<jh{Z), the Judicial Committee 
observed, that 

‘Tbo requirement of the law that an aliooation 
by a Hindu widow must be proved to have been 
made by her for valid and legal necessity, (the 
onus of proving which rests heavily on the 
alienee) may be fulfilled by proving the consent 
or concurrence of the reversioners to the transac¬ 
tion, which consent however must be established 
by positive evidence that upon an intelligent 
under.staudiog of the nature of the dealings they 
concurred in binding their interests.” 

It is poiubed out that Rs. 500 was paid 
bo Khotra Mohan for obtaining bis con¬ 
sent. But the mere fact that Rs. 500 
was paid to one of the revorsiouers doss 
nob, w 0 think, rebut the presumption^ 

to existenae of the legal necessity arising 
from the consent given by reversioners. 

So far as the payment of Rs. 12,000 to 
Mr. Garth is concerned, we do not think 
it can be contended that there was no 
necessity for such payment. Mohini 
Mohan, the brother-in-law of the lady* 
only two months before raised a loan of 
Rs. 2,50,000 through Messrs. Garth * 
Weatherall and he had to pay 10 percent, 
commission to them. If Mohini Mohan 
had to pay that commission, it cannot be 
expected that the lady could raise the 
loan on payment of oomraissiou at a lower 
rate. The 10 per cent, commission, it 
ro ust be reme mberC'l. ipol uded the gg gjs 

2. (1913) 40 Cal 721=19 I 0 27?. , . 
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of stamps, registration anti otlier inciden¬ 
tal expenses. Howover that may \^. we 
think that in the circumstances, it cannot 
be said that there was no necessity for 
payment of the sum of Hs. 12,000 as com- 
mission. Then as to the payment of the 
decrees of Syaru Peary, it is true tljat 
the copies of the execution proceedings 
have not been produced. But the plain- 
tiffs have proved that the records of tho 
exc-cutioD cases brought by Sbyani Peary 
lind been destroyed, and were not in exis¬ 
tence. The plaintiffs have also examined 
Ganga Naiain Bose who was in the ser 
vice of Uie lady, and he stated that Syani 
Peary obtained five or six decrees for her 
maintenance against her sons or their re¬ 
presentatives and that she had realized 
all the debts from Priyomoyee, Rs. 3,300 
or 3,400. Ru|)oes 1,500 and l.GOO were 
paid to SyamPeary in satisfaction of two 
decrees in his presence out of the moneys 
borrowed on the mortgage bond. It was 
the defendant, Syam Peary, to whom 
these payments are said to have been 
made. Ilor servant Radha Bullav was 
actually present in Court and looking 
after the case on her behalf. But he was 
not examined nor any account books pro¬ 
duced by her to show that the inoneys 
were not paid to her in satisfaction of her 
decrees for raaintenance. The ekrarnama, 
Ex. A, dated 29th September 1877, shows 
that Rs. 150 per month was payable to 
Syam Peary. 

It is more likely that she would pro¬ 
ceed against her daughter-in-law and not 
against her son for realising tho said 
annuity and the deed of endowment. 
Ex. 11, executed by Priyomoyee states 
that Syam Peary had obtained decrees 
for a large sum of money due to her on 
account of her allowance against Mohini 
Mohan and others, and was about to re- 
cover the money by executing it against 
herself alone. Having regard to the fact 
that the moneys due to Shyam Peary 
were leoited in the mortgage bond as 

immediate, pressing nocessitv” and that 
the reversioners who had full knowledge 
of the terms gave consent to it as an ar¬ 
rangement necessary (or saving the estate 
from sale, wo think the evidence adduced 
on behalf of the plaintiff is sufficient for 
proving legal necessity. Then in the re- 
lease, dated 26th November 1908, execu¬ 
ted bv Syam Peary herself in favour of 
Mr. Weatherall, there is an admission 
that Priyomoyee obtained a loan of 


Hs. 1,20,000 from the plaintiff. There is 
similar statement in the agreement oxo- 
cuted hy her in favour of Mr. Eockhart 
on the same day. Kanha Ballav Das. lier 
ani-muktear, who was looking after tho 
case on her behalf, was a witness to the 
deed of release and the deed was drafted 
hy Bahu Ananda Chandra Ro\’, IMeador, 
at the instance of the said Radha Ballav. 
The fact that Hs. l.O.'' 000 (after de.luct- 
ing llio coirii issioi! to Mr. (iarth) was 
paid to tho If.dy was nevei (d'.allfnged 
during the lifetinie ol Pri\(i!!,o\ee: on the 
contraiw, it was ado ittid hy hir in 
sequent riccujucnts iu’d jaslly h\ Sluani 
Peary herself in that deed of leiease 
Having regard to the positive evidence 
and the circumstances, we think that 
the Court below is right in holding that 
there was legal necessity for the entire 
amount advanced under the mortgage. 
The next question is whether the an- 
nuity agieed upon to he paid to Shyam 
Peary IS a charge upon tbo share of the 
estate which she inherited from her son, 
Soshi Median. The ekrarnama executed 
by Mohini Mohan Das recites that there 
was seme litigation over the said share, 
that she was intending to institute a 
regular civil suit for recovery of the 
share, and that she expressed her williug. 
ness to give up her claim to the share on 
receipt of a monthly allowance of Rs. 150 
by executing a ladani to that effect. 
The operative part of the deed then states 
as follows ; 

“ You shall receive Rs. 150 net during your 
lifetime IroDi the aforesaid share, ycu shall not 
be able to mako a gift, sale, bai, beba. of it. 
Myself and ibe succeeding executor shall pay 
you the aforesaid money every month and if 
I or they do not pay it. you shall bo entitled to 
recover it my suit from the share left by my 
aforesaid deceased brother. " 

It will be seen that the lady w as to 
get the annuity from tho aforesaid share 
and entitled to recover it by suit from 
the share, and we have no doubt having 
regard to the terms of the deed, that the 
annuity was made a charge upon tho 
share. The only reason given by the! 
learned Subordinate Judge for hohlingj 
otherwise is that the property is not speci-! 
fied in the deed. But tho propeity canj 
be easily ascertained, and that being so,, 
it does not matter that no echt-dule of> 
property is given in the deed. In thel 
case of Bamsidh Pande v. Balgobind (4), 
where the debtor had pledged all her 

4. (1867) 9 aTi. 168. 
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wealth and property ” to her creditor, 
it was held that the inaxim " certum est 
quod ccrtuni roddi foieU " applied, over- 
riiliij^^ the conteution that the property 
was uoL described by metes and hounds 
or in' nairio. The dosenption is do doubt 
wi io, bill non uncertain. As poiiite 1 out 
l)V Cottvii, !-. .1., in Montague v. Bari of 
iSandicich (j), 

I U.iijl: it ir! anc!:-t:il.l’.d.cd rule, :hal ’.vbera 
ibo c&venout is to obai^i ii.- real c.-tatc. wiiicii 
can he f-K-ettained by cxif.iin^ fict*; aud cirfuci- 
.stances, i'/C l■x>lnl[■lcMf ibeie i-.- ?. ccven-ici to 
charge all tl.e real -tate .-.bich a rnr.'-i Ins at a 
patticnlur 'iine. rhr.: enverant will itseh' make a 
charge. But where the coveuac* i- to charge not 
all or any defiidte [.crlion «r a niau’f cstule. but 
only tliii' w h;ch i.s worth Ji 1,000 ;>. voar, or which 
would b.' siiliici,.-nl t.j secure l: l,(.bO .a \cav th'ii 
from l.ic indifinitc-iuss of ili.‘ matter rcier’ed to 
tliore v.ill l)c tio claigc •inlcs.?:'!! insttiinn'Lit is 
afterward- inacutMi toc''«c' to the cc-vcD' 
Hilt : i’lij it M'f! .airis .-imfly a covcnani to be 
cuf.rccd (5 again i the as-cts of tbe covonanicr” 

I n snriie ciiiGS incur Court a f^eneral 
dv\scriptiou oi fuoperty has been held not 
■to consritute a charf^e; See Gunoo Singh 
V. LutaJ-ut llc^sain (B), Nojibulla MuUa 
V. Mistri (7) and Jagatdhar 

Naratn Prasad v. A. M. Biown ( 8 ;. But 
in the first case there was merelv a 
covenant not to niienafe any I'-ropertv of 
the debtor until pa*, ir^ent oi the money 
advsiitc-d, ai;fi tlioro wore no expressions 
to indiccate an intention to charfje any 
prt'f'sjrty. In tiie gc-cop.' 1 it was observed 
ciml I charge ci-.n only l»e created wliere 
specific itfoperty is mentioned. But as 
poiiited out in the Tagore Lectures, 1876, 
at j>. 172, (toot: note). 

Bui tins dictum seems to bo based upon a 
mUapprchetision of a passage in Sugden's Ven¬ 
dors aud Purvbasrrs, to the effect that a coven¬ 
ant to convey and settle lands will not be a 
specnic lieu cu the lands of the covenantor, a 
pcop^.-’itiou which is deduced by the learned 
author frnra the case of Morning ton v. Keane (9), 
where thote was a coveuant merely to settle lands 
of a particular value which, as pointed out by 
the Lord Chancellor, was a very diOerent thing 
from a covenant to charge either tbe whole or a 
definite portion of a person’s estate. But the 
decision itself may perhaps be supported ou the 
ground that ihero was no intention on the part 
of the grantor to create any charge whatever on 
his property,” 

In tho third case the bond stated that 
if tbe creditor failed to repay the loan 
the creditor would be entitled to recover 
the debt by sale^of the Nyagaon Fac- 
tory and from his (the debtor’s) per- 

6. {1«86) 32 Ch D 625=65 L J Ch 925. 

6. (1877-78) S Cal 336. 


7. (1881 

8. (1906 

9. (1858 


7 Cal 196. 

33 Cal 1133. 

2 De G & J 292=27 L J Oh 791. 


son and other properties,” and it was 
held that it was a general admission of 
liability which was merely that the ere. 
ditor could recover his debs as provided 
under the law and created no special lien 
on the Nyagaon Factory. It is to be ob. 
=?erv 0 d that the question in all such cases 
is one of intention. In equity no ebargej 
can be created unless there is an intent tol 
charge.” see Omrao Begum v. 5ecp. 
of Slate (10). 

ft will further be observed th.-.t in all 
the ;'hove three cases the question raised 
uae whether there was a mortgage which, 
under 8 . 08 , T. P. Act, must beof "speci- 
he immovable property,” and difficulty 
in such a case is likely to arise from a 
ger.-erai desoriptioD. In the last twoj 
cases noticed above, the learned Judges 
relied upoL the fact that the docornent 
was not registered in Book I (which is a 
register of documents relating'to im- 
movixhlo properties) but in Book 4, as 
showing theintention of the parties not 
to create any charge. It is unnecessary, 
however, to discuss this question further, 
as in the present case the plaintiff ad. 
mitted the existence of the charge in tbe 
mortgage deed itself. In stating the 
necessity for the loan taken by Priy. 
omoyee, the indenture of mortgage states 

■’cert.'iin other moneys due I 0 SbjamrMfJ 
Dasya the mother of the fato Babu Lai 
Das and which are a first charge upon the 8»' 

g ('6 ' * 

Then again in the plaint itself there is 
a clear and distinct admissicn by the 
plaintiffs themselves that tbe anomW 
was a first charge. In para. 1, of the 
plaint the plaintiffs refer to the 00 °®^* 
due to Shyam Peary as being 
charge upon the estate of lateLal Mohan 
Das.” Tbe plaintiffs, therefore, actually 
took the mortgage subject to tbe 
Wo are accordingly of opinion that 
annuity of Es. 1,800 a year in favour 0 
Shyam Peary is a charge upon the sb®"’ 
which she inherited from her son, 
Mohan, and that tbe plaintiffs mortgs^j 
is subject to that charge. The fiftbque . 
tioD is whether the stipulation to psj 
interest at per cent is in the ua 
of a penalty. The mortgage' deed 
ded that interest at 9i percent . 

paid by equal half yearly payments, 
that if the interest at the rate of J 
cent was paid before the half yearly * 
appointed for payments of interest,_ 

10. (1892) 19 Oal 684=191A 95 (P. O-)* 



1918 


SYAM PEAUY V. liASTEIlN MOUTGAOI'’. C<J., TjTD. 


Calcutta 5t'7 


mortgages shall accept tlie same in lieu 
and in satisfaction of interest at 9i per 
'Cent. If the stipulation «as to pay 
interest at 7^ per cent, and on default of 
payment on a certain date interest was 
to be paid at SJi per cent, there is no 
doubt that it could b3 treated as a pen- 
alty. In the converse case it would not 
‘be a penalty according to English law. 
In Wallis v. Smith (11) Jessei, M. R.. 
referring to the rule of equity stated !■> 
Heath, J.. .in Hardy v. Martin (1'2), 
viz . that 

“It is a well-kDOwn rv>le in equity that if a 
mortgigtJ coveuaot bo to pay £ 5 per cent, .-nd 
if the interest bo paid ou cottain days tbea to 
be reduced to £ 4 pet cent, the 'Court of Chan¬ 
cery will not relieve if Ihee.itly day bo suticred 
to pass without paynioolj but if the covenant be 
to pay £4 percent, ^nd if the party d-*' not 
pay at a cottaio time, it sb ill be raised to £ 5 
pet cent, then the Court of Chancery will 
relieve,” observed: '‘It was settled so early as 
that, I am sorry that it was so settled, because 
anything mote irrational than the doctrine I 
think can hardly be stated. Tt nntirelv dci '^nd- 
ed on form and not on sub^sanoo." 

On behalf of f-he defoodaots we were 
referred to the case of Union Bank 
of London v, Inyram (13) wiion -Tessel, 
M. R,, held that a mortgapee in nossos- 
sion is entitled on accounts being token 
to charge the mortgagor ••■•'iti' ■•‘he higher 
rate of interest under a prov«io in ihe 
mortgage deed for reduction of interest 
on punctual payment. In the Cise o( 
Wallingford v, Mutaal Society (14) 
fjord Ilatherley observed (see p. 702): 

“The form adopted long since —1 do not know 
whether it is still cooliuued or not—in m .rt- 
gagbs wa? when you wished lo reserve in reality 
interest at 4 per cent., to reserve the iuteretby 
contract at 5 per cent, but to mitigate the seve¬ 
rity of that contract in the event cf the money 
being paid by a c-irtain day. It is uot apenalty 
on non-payment (thougb it seem? a fine distinc¬ 
tion) when you say that your contract shall be 
made for interest at 5 per cent, to be reduced. 
In the event of your punctual payment lo 4 per 
cent., but It is a relaxation of tlie terms of that 
original contract, not taking it by way of penalty 
at all, bat relaxation of your contract which you 
would merit and purchase by paying at a defi¬ 
nite and fixed time. If that deRnito and fixed 
time wore exceeded, then the original contract 
revived in all its force. Sometime? mortgage 
deeds being somewhat unskilfully drawn, inter¬ 
est at 4 per cent, was reserved by the contraetto he 
raised lo fiper cent, if there was non-payment at 
a particular day; end although that brings the 
case to an extremely fine and nice distinction, it 
all the better illustrates the rule which has been 
a pplied at all timrs by the Coorts, with reference 

11. (1882) ai Ch D 248=47 LT S89. 

12. (1788) 1 Bro 0 0 419a=28 E R 1214. 

18. (IBBl) 16 Oh D 68=60 L J Oh 74. 

14. (1660) 6 A C 686=60 L J Q B 49. 


to this question of penally. If thero !iad beoa 
iuilnlgonco at any Uiiie upon ;:iv.)n terms, us li'iig 
as tlmiso lorm‘> arc nb-crvi'd, the indulgence lasts. 
When those term'; af'-depai'led from tho indul- 
■'eucc :it oiico fails, and tho original contri'cl 
revived in full forci',” 

Tho .nic-siioii ai>po:u-s tu have h;oa 
cousi'.lciud two ca-<or^ in i lii.s i-'Uuitrv. 
Id the I'f Kiih ('hiindi:)- f'hntti'r. 
fee V. J. -I. Alkin.snu (l'5) duni of 
nioiu)\ was h.,)rr i -'.t, a . itu 

of intmt'sl. f'lR'su nirnt iy. on a ^etfclo- 
inent of ht/t'-Mion tin' lurtius il; 

\v;\d agrtfcil lli-lo a lov er r.Ve wi 
would l>o clnrgeal-le on tlioaii uiit lo)- 
niaining .hie, if piio witliin a nertaiu 
(lata, hut if no' 'o pai l, ibn !ii^;!v»r .-ate 
ori'^inally uoutracto'i fur woul i by >av- 
ahlo, and it was lieM ihut the .■i’.ipul'iuioD 
for biie I'liytneut of iutaresi: at thr> iugher 
rate oaunot im regai'.locl as I'-nalby, 
tbit baiiig the rate coutrautel lor. Mao- 

lean, 0. -T., ohsorved: 

“Then it is said lb.\t '.l.i.* •j.'ovisioit :ia tea 
higher r i^c "f interest by 'c'-'s.sn of df-fault of 
p.ivment on '.farch, -.’Ja®'penally 'Aithiu 
S. 71. Cijntraci Ac.. 4 i-mnlil n.'.vc been glad if 
1 could h. vc lak'V) ib^t vi'^v.; I'.ii the a;'llmril‘ed 
ire ;ig.iiu.-l it. II.‘‘ lb' h’dver i.al'.'( iiitcresi 
was oul' that origin nlv n;' able iimlcr the h'md; 
and the newb-irgain nn.lor ihc endtirscDieut. was 
merely a concession lo the lefendani, of wiiieb 

I. 0 fiiled to take .vlvantiige. This is not the 
c;;-se-.'f a l.iwer r-ito u/iftti.-l bcin.; m Titicned 
t>> tiu tor.], with a rrovi.--'' n tiiat if ib.- debt ba 
i.’jt ;';ii'l. a h;.;hcr rate shall prevail as from tho 

J. uc f.f (be loan. 1 fere the higher rw-'i w.is origi¬ 
nally coi tr-cted for; itcanci'i then he- regarded 
a? a ponally." 

If) tho ca -0 of Kutub ud-din Ahmad v. 
U'lKif. ud.di n (l<0. Sl^^nlc-v. C. J afi^r 


stitiij;; 

‘Ubal acc^ rdiiiji tg tli'- liuKll^b auihoiiMed it li 
well Mut if mnui'-fi stinul.bte for a 

biglict raio f'f iu puDctual 

pijDROut, ijo ihUJii r v<' .jC liigber rate a;' the 
inteiesl prtv*ible imtV r tU incrt^agc aod pro¬ 
vide for it.4 reducli^u ii3 <Msc uf pimctual pay¬ 
ment, and if do 'O lif' v^ill be entUlcd te re¬ 
cover Ihe higher rale, but that ho cannot effect 
liis object bs re^fcrving the lower rate and tbou 
fixing a hipb' r rale in ca-o of non-paynient of 
tholo vfrrato Iho appointed time, such au 
af’reem 'Pt heini* considered in equity hs In tba 
nature of a penalty, “ob^eeved’* thia rule is uot al¬ 
together inttlligiblo-’' 

He roferred to tlie obwvation of led. 
sel, M. R., in Wallis v. Smith (ll), 
quoted above, hut ho was of opiniou that 
anagreemeuton the part ofa inortgageeto 
accept on punctual payment interest at 
a lower rate than the rate agreed to ba 
paid was free from objection, and accord- 
ingly upheld the decree of the Court 

'l6. (1906) to 0 W N 640. 

16. (1910) 82 All 448=5 I C 666. 
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V,hi.'i: -Mlcd the l-.ighf-r rate of 

ir'-rc-f. I’aie'jA '-^a^ ’hic!inc-rl to 
■'ri 1 the lie.uiL!:- of the appeal tint the 
l>iiAi?ioi'a; to interC'i'* v.as an attempt 
tf ..lirci’invent Ih..- rideoi law as to penal- 
ti'« hip in the face of Efjglish authorities 
find ill tbs ah'-nce of aiUhorif’V in this 
ccuntiv to the contrary, agreed with 
'.n!cv, C. d. 


It flic (jue?-iicTi were to? Integra, we 
have been prepared to hold that 
there sliould he no distinction in princi¬ 
ple het\.een a stipulation to pay a cer¬ 
tain rate of interest to he reduced to a lower 
rate on punctual payirenr, and a sli)'ula. 


to I'aN' a certain rate of interest to he 
rai-i-(i to a hiphe* rate in the evert of 
noi'.]'ayir'»"'t of li*'' int-Tc-st pu. ctuallv ; 
the ohject I'.'inL'ci.suro puncliul pa>- 
iiicn!:, an ' not to sott'e the dainage, it 
v,, iilil ho a prr.alt;, \\hatev»r miglit he 
th-: form In whii-h ihc agrroineni is ex- 
p-essed. Tlu'it,'’app?ars from the cases 
cited ahovc tb*/in England it is settled 
law that where there is a contract to pay 
,a higher rate of interest to be reduced to 
a lower rate on punctual payment, the 
istipulation to p-ay the higher rate is not 
a penalty. In the case of Union Bank of 
London v. Ingram (IH) Jessel. M. R,, 
allowed the higher rate of interest on 
default of punctual payment, though the 
learned Judge himself in the subsequent 
case observed that 


“Hnvthing mere irration.il than the doctrine can 
hardly be staled It entirely depended on form 
and not on substance.” 


In Wallingford v. Mutual Society (14) 
also Lord Hatherley, although referring 
to the distinction as an “extremely 6ne 
and nice distinction," held the stipula- 
to pay at the reduced rate in the event of 
punctual payment to be a relaxation of 
the original contract to pay at a higher 
rate, 

“not taking it by way of penalty at all, but a 
rclaxatiou cf the contract which the debtor 
would merit and purchase by paying at a definite 
and fixed time.” 

The two Indian cases cited above ap. 
pear to have followed the rule of English 
law, and Maclean, C. J. held in the case 
reported as Eirti Chunder Chatterjee v. 
J. J. Atkinson (15), that the stipulation 
to pay the higher rate was the original 
contract, and therefore, was notapenalty. 
Now the question is, what was the real 
contract in the present case. Cl 1 (3) 
of the mortgage deed no doubt stipulated 
for the payment of interest at per 


cent, to be reduced to 7| per cent, on 
punctual payment, but the scheme for 
liquidation of the mortgage debt, which ia 
a material part of the deed, shows that 
interest was calculated at 7^ per cent, 
only. In construing a document effect 
shauld be given to all parts of it. Now 
taking Cl. 1 (3) together with the scheme 
it appears that the intention of the par. 
tics was that interest should be paid at 
7^ per cent , and on default at Siper 
cent.: otherwise we would have expected 
the calculation of interest in the scheme 
at per cent., if that was the ‘'origioal 


contract." It is true that interest at 9i 
per cent, was paid in the years in which 
there wa."? default in punctual payment, 
but that by itself would not affect the 
lights of the parties under the contract, 
if the pay ments were made under a mis¬ 
take as to their rights under the contract, 
and the payments made by Messrs. Garth 
and Weatherall can be of very little value,, 
if any, ou the question of intention ofthe 
mortgagors themselves 
Section 74, Contract Act, dees away 
with the distinction between penalty and 
liquidated damages and under the section 
as amended by Act 6 of 1899, the Court! 
has the power to grant relief if the con¬ 
tract contains any stipulation by way of 
penalty. It is true the contract in the 
present case was entered into before the 
amendment, but the amendment does not 
appear to have made any real change id 

the law, the only difference being tha 

if the stipulation is penal, relief can 
now be granted under the provisions o 
the section and it is not necessary oi 
Courts to resort to their equitable jarj®- 
diction in order to grant relief. ® 
mortgagees, however, are entitled to rea¬ 
sonable compensation for non-paymen 
of interest punctually. But 2 per cen. 
does not represent the damages wbJC 
the creditor suffered for non-payment o 
the interest on the date fixed. 
sonable compensation to which he 
entitled would be the interest on 7t P® 
cent, interest in respect of payments nc 
punctually made. We accordingly o 
that the plaintifis are entitled to inter 
upon interest at the rate of 7i per ' 
from the date of the bond up to toe * 
which may be fixed for payment, 
last question is, whether Messrs. Gar 
Weatherall were the agents of the mo 

gagoror the mortgagees and 
competent to amortgagee in this country 
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noiiiinate ant^ aRpcinb uii agonl. to maiin;;o 
the iiiortgai^ai^ iiror-ertiea iiml at tlietsnme 
time relieve hiniselt from tho liahilify lo 
which a mortgagee is subject when lie en¬ 
ters into possession of tho mortgaged pro¬ 
perties. 

We have, therefore, to see whether or 
not under the terms of the morigngo, 
Messrs. Garth & Weatherall becamcagcnta 
c’tf the mortgagor or tho mortgagees. If 
tbeywere theagentsofthe mortgagees,tho 
latter would he bound to account asinoit- 
gagees in possession and must hear tlm 
loss, if any, caused by Messrs. Gartb fc 
Wcatherall as if they had actually enter¬ 
ed into possession. Lloitgage deeds in 
the English form generally contain an 
appointment of, or a power for the mort¬ 
gagee to appoint a person to bo receiver 
of the mortgaged premises, by means of 
which mortgagees are able to obtain the 
benefit of possession without its disad. 
vantages. It is contended on behalf of 
appellant that this practice should not he 
recognized in this country. It is further 
contended that having regard to the pro¬ 
visions of the mortgage deed even in Eng- 
land the receiver would be treated as 
agent of tlio mortgagee. Lastly, it is 
contended that whatever the English law 
may be on the subject, having regard to 
the deed of mortgage in this caae, the 
mortgagees cannot be heard to say that 
Messrs. Garth & Weatberall were not 
their agents. The manner in which mort¬ 
gagees in England acquired the power of 
appointing a person to be the receiver of 
the mortgaged premises was traced by 
Eigby, L. .T, in the case of Gaskell v. 
Gosling (17). The learned Judge pointed 
out that having regard to the exceptional 
severity with which a mortgagee in pos- 
session was treated in a suit for redemp. 
tiou and made to account, the Court 
favoured any means which would enable 
the mortgagee to obtain the advantages 
of possession without its drawbacks, and 
observed: 

"Mortgagees began to insist upon tbe appoint¬ 
ment by the mortgagor of a receiver to receive 
the inceme, keep down tbe interest on incum¬ 
brances, and hold tbe surplus, if any, for the 
mortgagor, and to stipulate often that tbe recei¬ 
ver should have extensive powers of manage- 
mrnt. Presently mortgagees stipulated that they 
tbemselvea should in place of the mortgagor ap¬ 
point the receiver to act as tbe mortgagor’sagent. 
This made no difference in tbe receiver’s posi¬ 
tion, and imposed no liability on the mortgagee 
appointing. Though it was tbe mortgagee who 


ill f.K" iippoiiiloil the receiver, vet in iimianc tlie 
:ipi' dll' mortfriM-e aet.i .1, .ind it wiis ihi> 

nbjoci rif tiio pailii's til it In'slioiilil act, in ‘’the 
iigriil. fiT (lie innrtj.‘n‘.'( r. I.ori'l Cru hv.'irili ill 
Jejfcni^ V. Dicl'sniL {l^} i.t.iled tlie cic cirim of 
the t'oiiils .if on tin'' suhjcel ti> (1 u follow- 

inpcffcct. The irortpnpcc, us .ap' iit of tin' niort- 
gacor, ai'i'cii.tfd u fcrfon to rrc. ivi' the incline, 
with dircclion.s lo 1;-'C]> down the inUnst of the 
inortgiiRc aiiti to account for tho suriiliis lo the 
nicitgagor as his prinviji.l. 'iiui-o ^li^cctioli^ 
were Purposed to cm.inntc, not fr m the inort- 
f a; ec, but from the niorl 'umu : .;i il tl..- n ccivcF; 
therrfoie. ill the nl-ili.r. Ic'i'.ii l.iii'tK and 
tbe njur1c.it!iir. ^looii in tin.'I'O-itiofi (.1 a rerson 
a]>p'-iiil((1 by an iiisimi. -i.l t-- v.inJ. ii, ' iiii'rl- 
gaft-t v.a« 1 o letl;. I I'l.i. v.i idt in ihc 
case refcrrrtl lo was ‘[cal.iny of iTcrl”’!'’ of 
lands; but the Funn' doclriiv ujn lo s n- all kind" 
of property, being founded, a- tl not upon 
any enrsiderations peculiar to the law of real 
property, but upon the (Tt.tract lctv\r(r the 
debtor who eivos and the creditor who takes the 
security. Of course the mortgagor cannot ofbiF 
own will revoke the appointment of a receiver, or 
that appointment would be usclesF." 

Tho grounds urged on behalf of bite <a|>. 
pollaut in support of the contention that 
the [iractioe should not be followed in 
this country are as follows; In England 
a landowner has always iiC attorney at 
his elbow, and can take care of himself, 
whereas in this country mortgagors gene¬ 
rally are helpless. Tho power of sale 
Vihich the mortgagee po^sesse.s in Eng. 
land is recognized in this country only in 
a limited form under S. 60, T, P. Act, 
and the proviso to that section eliowa 
that a receiver in this country except in 
exceptional cases is an agent of the per- 
son appointing him. The law on the sub¬ 
ject in England is due to the practice of 
English conveyances adopted to got rid of 
the responsibility of mortgagees and the 
practice itself is not very old.*S. 69,T. P., 
Act goes tonegativethe xistenco of such a 
practice in this country. In America 
there is conflict of autbo^ity on the 
question whether a mortgagee who no¬ 
minates and procures the appointment 
of a Eeceiver is responsible for his de- 
fault: See .Tones on Mortgage, Edn. 6, 
8. 1537 A. Even in England in 1811, in 
tho case of Hutchinson V. ^lasareeneilO), 
the trustees were treated ns the agents of 
the mortgagees and the losses caused by 
tho trustees were held to fall upon credi¬ 
tor. That appears to have been the law 
in England before the practice, to which 
Rigby, L. J., refers, had grown up. 

There is a good deal of force in these 
arguments. A private Receiver deriving 

18. (1866) 1 Ch 183=;36 L J Ch 376. 

19. (1811) 2 Ball & Beaty 49, 


11. (1696) 1 QB 669= 66 L J QB 486. 
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his power from tiie appoiotmont of a 
is almost onkiiowu to lorlian 
pe-iplo. (S30 Wo.xiroli'e on Raceivers, 
Gl. 2. p. lf)7.) No cado in which a private 
Hecoi. -'i', 'lorivin;; hi' power from the 
appoin‘xi.u ’11 ')f •>. loorthagoe, lias come up 
to tiv' (bufis 'li this country and the 
:3 tio ol c-nsi lorahle importance 

lui I , .t'i'.iir-'.-; ijirofu! co'.'.ii lora^i.^rj. We 

think. ii-.)'.vovc;, thut it will !>eiinnca0S5u.ry 
to 'K'oi i' t''.’-'. ipicstion in the present 
c-iso. ii as eoiiicU'leil on i^ohaif ot the 
I'espurr'i'int, >. 0 irLh X W’OAtherall 

were .pp.ijitelhy ili..- :ui1 were 

ahcntsof ihe morti^aj^jr and acted assuch. 
In support of the contontion that under 
circnm-.tance-: .'imilar to those of the pre¬ 
sent i.'aso t'l; P''';eivor 13 treated as an 


aj'Piit ’d tlio mortgajicc even in Ivii^land, 
reiiaiico is itl'ieed uti the cases Vimlos 
Lid., [n /-.• (20), Uohiimn Printing Co. 
V. CJur fjtd , (21) md Deifs v. Wood (22). 
In tlicse cases the api'olntmont of the 
Receiver was mido liy the tnortga^^ees 
and in the deed of mortf^asQ- In the first 
case powers were ^jivon to the Receiver to 
enter into compromise in the interests of 
the rmrbgaj’ees and bo soli the rn-.'itn.ai‘od 
propt-rby or oonc::r in sollin}* it. There 
was nothios aaid about the Receiver 
keeping down tho intorost, there was no 
directiotj ro him to p.iy uny suri'lns over 
to tlie u'! 0 :'b' 4 ;’r;';r, ! nothin" was said 

about the Receiver I'ein^ the a:jOnt of the 
mortgagor. Ir \v,is under these circains- 
taiices tint CozeiH (lardy, -1 , observed: 

“'U isro'nirkiblo that tliat power differs in 
almost ev^-ry matcriril respect from the ordinary 
power which h ^iveu to mortgagees. There is 
nothing to say that Ibo Receiver is to he the 
agent of the mortgagor, who is solely to be res- 
pouUblo for liis act< aud defaults, as in the Cou- 
veyancliig Act. There is nothing whatever to 
say wbat he is to do with moneys which he 
receives There is no direction to him to keep 
dO'Vn the interest on the mortsage, or pay any 
arrears or surplus over to the mortgagor. There 
are none of tboso provisions one hods in an 
ordinary receivership deed, and it docs seem to 
me that the Receiver in these circumstances was 
the agent of the persons who appointed him, not 
the agent of the mortgagor; and it follows from 
that, of course, that the debenture holders them¬ 
selves would bo auawerable for all the faults and 
omissions of the R“ceiver.” 

Id the second case debentures gave 
power to the holders to appoint a Re- 
ceiver to take possession of the assets, 
carry on the business, sell the porperty 
make any arr a ngements he should think 

20- (1900) 1 Ch 470=69 L J Ch 209. 

21. (1906) 2 Ch 123=74 L J Ch 399. 

22. (1911) 1 K B 806=80 L J K B 663. 


expedient in the interest of the debenture 
holders and apply in the specified way 
the moneys received, but they did not 
provide that the R03eiver vvas to be the 
agent of the mortgagors. Warrington, J., 
observed that there is no general rule of 
law as to the position of the Receiver 
and referring to the observation of 
Cranworth, L, C., in Jhffreya v. Dickson 
(18), sail: 

■‘TiieL -rd Cbancellor 1.= tber: dealing with a 
lleco’V’r appointed under the ordinary power, 
that is to say, either by the mortgagor himself in 
pur.'.unce of provi5>ioos ill the mortgage deed or 
by the mortg^'.gee under similar provision, or 
under the Act then subsisting—namely. Lord 
Cranworlb’s Act. lu all these cases there was 
ail espros.s provisiou that the Receiver .should be 
the agent of the mortgagor. See the remarks of 
Rigby. L. f. in Gad'ell v. Ooiliny (17)” 

atvl lield following Vimbos Ltd., In 
re (20) that the Receiver was not the 
agent of the mortgagor. In the third 
case also thore was no provision that 
the Receiver shall be the agent of the 
mortgagor. Ido was to have power not 
only to take possession of the property and 
to can y on the business, but he was to 
sell the property comprised in the deben¬ 
tures. ITe might make any arrangenients 
in the interest of the debenture holders 
and finally any moneys in his hands were 
to (>0 appiied in satisfaction of thedeben 
bures. ■.jcrutbon, J., observed; ■ 

‘‘It be esoreijea hia power to sell, 
by virtue of and for the purpose of _ 

charf»e created by the debentures; the u 
IS carried oo for the sole benefit, so - 

provisions of the document are concern , 
the deoenture holders, and in my opinion, 
ing regard to all the poiutn 1 have meiiiion i 

is their agent.” - /• 

As pointed out by Farwell, L. •)•> , 

the course of argument in the Cour 
.\pp 0 al), it was not like an . 
receivership deed which provides for 
payment of any surplus, beyond 
necessary to satisfy what is 
mortgagee to those who may be enti ® 
it; the proceeds of any assets were ap 
rently payable under it to the 
holders only. At p. 821, Vaughan 
liains, J., observed that the object ^ . 

appointment of the Receiver was r 
the sale and realization of the seen*"! y 
the-satisfaction of debenture debts. 
the provisions wont to show that 1 
intended that the Receiver shou 
Receiver on behalf of the mortgagees 
not on behalf of the mortgagors. 
present case is distinguishable aj. 

above three oases on the followingg^e 
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(l) The nuuagers, though nomiuated 
by the mortgagees, were nob appointeh 
by them; (2) The mortgagees were not 
parties to the deed of appointment, and 
the managers were no parties to the deod 
of mortgage; (3) There was a direction to 
the managers !.o keep down the interest 
and to apply the income as laid down in 
the deed of mortgage; (4) There 'v is a 
destination as to the surplus (if any) of 
the income, (a) in the case of I'viyoi.ioyee 
(after payment of R-s. 2,400 to her) bo the 
managers themselves as part of tVei'' ra- 
muneratiou over aud above the 10 per 
cent, and (b) in the case of Mohini Mohan 
one-half to the nianagars and the other 
half to the mortgagor himself; and no 
portion of the surplus was to go to the 
mortgagees in either case. 

It may he pointed ouc here that m 
Hutchinson v. Lord Uasereene (19) cited 
before us, the trustees were appointed by 
the creditors who had obtained the power 
of appointment from fjcrd Masereeno; the 
'latter did not appoint the trustees jior 
had ha any po'ver to remove tliem and it 
was accordingly held thp.t the loss occa- 
sioned 'oy the 'lefauU of the trustees 
should fall upon i.ho creditors w'tio ap¬ 
pointed them. In ■•'•ishll v. Gosiiny 117) 
also it appears that i: '.‘.as the trustee’ of 
the debenture holders wt-.o api'ointc-l 5lie 
Receiver and had the [iower to removu 
him without notice to the mortgagors, 
although the Receiver under the terms of 
the agreement was to be the \goQt of the 
mortgagors who wore to be liable for his 
acts and defaults. We have noKt to 
see whether under the deed of mort¬ 
gage Messrs. Garth & Weathfrall Irecaine 
the agents of the mortgagees or of the mort¬ 
gagor. Now, para. 4 of the mortgage deed 
oonbemplabes possession by the mortgagor, 
''until the mortgagees shall enter into and 
take possession of the mortgaged premises.” 
Para. 6 (2) provides for payment of the 
Government revenue and other charges 
by the mortgagor, and the productions of 
the receipts of payment by the mortgagor 
to the mortgagees, and para. 7 deals with 
the management of the property and seta 
forth the provisions relating to manage¬ 
ment “nntil the mortgagees shall enter 
into and take possession of the mortgaged 
premises.” We will deal with these 
provisions later on. Bnt in the first 
place, Messrs. Garth & Weatberall were 
to manage the mortgaged premises (with¬ 
out any interference by the mortgagor) 


:ho 

r- 


do long its they lullilled tlio terms and 
conditions, .aud in tho evontof their deal li, 
resiguatiun or dismissal cl cirherol liicm, 
by the survivor of them, cr failitjg .-iich 
survivor, by another (jualihcd nianagor 
whowould bo nominatei by th'* nau Ig'igees 
provided that anv in-inavoi' subre'.jUftitly 
aO apnoinied I'V (•!'- a-rtg.'i ;ocs d.''!!, if 
veiiuircd by the ua.i"gayor, yiv-t o'^c-.iitv 
f( r the proper jio’';o'i;;-: . ( i 'lis I'liiiV 

aul man.u'.Oimnr. Ictlv;- :.p. ' a,-, 

lir-'-t .iors <7’11 b ''‘v. -• 

.ill), Lbuugh noiiiiio'.t' i b‘ t'..'n - 
•.verj api'vint 1 1 'y.' t!;o :iiortgi'‘;.,- 

Messrs. Giiri'i k Wc.ubyr;'!! 
parties to the mortgage 'lecii, Uic 
denture being betweeu the (j'''. giror 
and the Couipan> (the morigigees), 
The inortgagoes again were no p:',>ti'3S to 
the deed of appointment ^vhicb uni Ijet- 
ween ihe mortgagor and Messrs. G.irth 
i Weatberall. Wo were ipfct'-d on 
behalf of the appellant to Ke> ind 
Itlphinsron.'j s brocedonl.s in ‘.’onvoyan- 
cing, lObh iMti.. Vol. 'I, p. .-lifre the 
specimen lorm show-, that tlio rppoinc- 
raent is made by the mortgag.:'; v,itii the 
concurrence ol the m'..r'gageQ as io'ticat- 
ing that the oiort g tge--d aro no parties 
to it, and ohei-.j is a proviso ( '..0 p. S4) 
t'oat tlie Receiver shall t)© •io.-ino i t') he 
;u -11 i'espocts 'in a.jt'nt of 'Im ii'-irt- 


no 

n- 


gagor, lO'l rint ili« uiorcg-ige.. .-ih iii not 
niiler .iiy oiroumstances be answerable 
fu: am !■ s or ;iii "ipplioatioii or (lef.iult, 
obo., of *!i • Re'‘8iy(»r. But the passage 
at !>. H-1 (betiom) 

“ iincl *.h wi^’i th' 

and A ^ rhe 

borrower, / 

and tlio at p ^5, 

'* ia o'-n )iiincc; with the* pernii^ji tlic berro* 
wer with the ODCU^reuco of hero* 

bv iho RRCf^ivsf, 

^ A 

dhow tint the mortgaged is Mso a p'vrty 
to the apj'ointaionc. The form given in 
Davidson’s Precedents and forms at 
p. lOlb show that the mortgagor, the 
mortgagee and the Rccoiver iire all part¬ 
ies Lo the deed of mortgage. That form 
is one in which the Receiver is appointed 
by the mortgage deed itself, and the 
Receiver is thereforo a [larty to it. There 
are other forms in which the Receiver is 
appointed by a separate deod, which is 
more convenient. A form, where the 
appointment is made by a separate deed 
contemporaneously with the deed of 

mortgage, is given at p. 287 of Key and 
Elphinstone, and that shows that the 
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ptiries ;ir(' (1) tho ii)orlg)gor, ('2) the 
liiu ciil t!ie Kjcciiver. See 
a!') I'l i l'. lus’.-j l’ru:.eleiits, Vol. 1, p, 781, 
\vli'3i-e appoietrnenc is iiia;ie bv !.ho 
niongig'j .eed itself and p. 1040, where 
the ai'p:);iitiijoriG is made by a separate 
flood ; Wool an 1 Jarraau's Conveyancing, 
\ui. pp. lOS-lO'd ; Encyclopaedia of 
Foi'nis and Precedents, Vol. 0, n. 210 (see 
P. 012, C!. 4). 

ft a[.|)Sars tdicreiore from all rho forms 
that td'.e mortgagee and the Eoceiver are 
partie.s to tlie deei of mortgage and to 
the dec! of appointajent, au.d th-j reason 
'vhy it ii, stated tdiat the Eeceiver ** is to 
be deemed the ageot of the mortgagee ’ 
appears t-j ho that the mortgagee being a 
party Lo the deed, a <iue?tioii max' arise 
th'.l li.' the agent of the mortgagee. 
Jn toe present case however such a 
fiu.'stion does not arise. As already 
atated, .dessrs. Garth A Weatherall are 
DO parMr's to tlie mortgage deed, nor are 
the inoitgiigees parties to tlie deed of ap¬ 
pointment. Para! 7. Cl. (2). of the deed 
of mortgage lays down the powers of 
management conferred upon the managers 
more fully detailed in the deed of 
management, which will be presently 
referred to. The main provisions in the 
deed, which are relied upon on behalf of 
the appellant as showing that Messrs. 
Garth & Weatherall were the agents of 
the mortgagor, are as follows: 

(l) That the managers shall not be 
liable to dismissal except for misconduct 
or neglect of duty or of the terras of the 
deed proved to the satisfaction of the 
mortgagees. (2) The managers shall at 
all times render to the mortgagees all 
such information and accounts as shall 
be called for and specially for the pur. 
pose of any audit or scrutiny which the 
mortgagees may think necessary at any 
time, (3) For the purpose of satisfying 
and informing themselves as to the 
managemout of the mortgaged premises 
or as to the circumstances thereof or for 
the purpose of any audit or scrutiny, 
the raorbgrgees may from time to time 
and at any time call for and require to 
have'furnished to them by the managers 
for the time being a statement 'of the 
then existing rent roll of the mortgaged 
premises and the production of all docu¬ 
ments required to verify the same. The 
provisions relating ‘to the appointment 
by the mortgagees of a manager in the 
event of the mortgagor failing to execute 


powers of attorney or other deeds which 
might be necessary to enable the maca- 
ger for the time being to carry on the 
management, and those relating to the 
appointment of a Receiver will be dealt 

with later on. 

The first provision referred to above 
is tint the raortgigor shall have no 
power of dismissal except for miscon- 
duct or default proved to the satiefac. 
fcion of the mortgagees. It does not 
appear reasonable that the manager 
should be norninatei by the mortgagees- 
and the mortgagor will have no power 
to dismiss him vvithoiit the concurrence 
of the mortgagees, even if he is guilty of 
misconduct. But apparently the plain¬ 
tiffs, an English Company, did not agree 
to advance the loan, except upon the con¬ 
ditions that the mortgaged property would 
be managed by persons in whom they 
had confidence. It was not only Priyo- 
moyee, but Mohini .Mohan also agreed to 
have the loan on that condition, which is- 
expressly stated in the deeds. It is true, 
as ol)36rv8d by Lord Macnaghten in Samuel 
V. Jarrah Timber and Wood Paving 
Corporation. Ltd. (23), ‘‘Necessitous men 

are not truly free men," and that observe- 
bion applies with much greater force in 
this country; but at the same time the 
mortgagees had to safeguard theirinberest 
and to see that the estate was managed 
by persons whom they trusted, in order 
be ensure the payment of the interest and 
the principal according to the sliding® 
scale as proviled in the bond. 

If under these circumstances the mort¬ 
gagees made it a'condition that the estate 


must be managed by particular 
and the mortgagors agreed to it and acted 
upon it for about 18 years, it cannot now 
be urged that the managers must be trea¬ 
ted as agents of the mortgagees on the 
ground that the contract %va 9 an unreason¬ 
able one. Besides although the managers 
could not be dismissed even for miscon¬ 
duct without the concurrence of the 
gagees, it does not follow that the mort¬ 
gagees could arbitrarily refuse to be satis¬ 
fied even if there was misconduct on the- 
part of the managers. The mortgagor was 
not given an absolute power of dismissa . 
but a power reserved to the mortgagor to 
dismiss the manager at the will 
mortgagor would defeat the very 
of the provisions. If the mortgagor h»® 
Suoh a power, the manager could be j ig: 

23. (1904) A 0. 323=73 L. J. Oh 526. 
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missed the very next day. The ohjeet 
beiuf’to secure regular payment of the in- 
tovesb and principal as providctl in the 
scheme, the parties agreed to have the 
estate managed hy persons in whom tlie 
mortgagees bad contidence without inter¬ 
ference by the mortgagor, and it was 
necessary therefore to restrict the power 
of the mortgagor to dismiss the managers 
unless the mortgagees were satisfied of 
such misconduct, and, therefore, with 
their concurrence. But because their ap. 
pointment was irrevocable except as pro¬ 
vided for in the deed, it does not follow 
that they ceased to be the agents of the 
mortgagor; and it is to bo observed that 
the mortgagees had no power of dismis¬ 
sing ^lessrs. Garth & Weatharall. except 
as provided inC), 6 and in Para. 8, which 
relates to the appoiniir'ent of a receiver 
and which will Pe dealt with later on. 

Under the2nd and 3rd provisions referred 
to above, Messrs. Garth k Weatherall 
were bound to render such information 
and accounts as might be called for hy the 
mortgagees for the purpose of satisfying 
theinselve? as to the management or for 
audit or scniriny ui.ich they may think 
necessary and to submit statements of 
rent roll of tlio estate and documents for 
verifying the-:’rtie if so rtcpiired by tho 
mortgagees. Ttiis however appears only 
for the inform^ition of tlie Company as to 
how tho mortgage estate was being man¬ 
aged and for S'''"utinv if the company re¬ 
quired tho account. It oovs not appear 
that tho managers were to account to tho 
mortgagees in the same tn'miitr as an 
agent is liable to render accounts to his 
princiiial and which Messrs. Garth k 
Wetherall covenanted to render to nriyo- 
moyee, as appears from tho deed of ap- 
pointment. Tlie inortgr;-;ccs .n order to 
protect their ioteresls wore interested in 
seeing that the revenue and other charges 
were regularly paid, and tho rents and 
profits duly ap))lid in payment of the 
principal and interest as laid down in tho 
mortgage deed, and in ord‘'r to satisfy 
themselves of the same they reserved the 
power of calling for informrfcion anA ac¬ 
counts and for auditing the se neif thought 
necessary by them. We do not think it 
was intended to reserve to the Company 
any direct control over or power of inter¬ 
fering with the managomenb of estate, 
but the provisions appear to have been 
made for the protection of their interest 
and only as a check to prevent any mis- 


manogenient or misapplication by tho 
managors. The mortgagees coiiM not sue 
Messrs. Garth iV Weathorall if the latter 
refused to account to tho lormer. cNcrpt 
through the mortgagor. 

On the other liami, tlie deed ofmanago- 
ment to which the mortgagees were no 
parties shows that Messrs. Garth k 
Weatherall were appointed managers hy 
I’riyomoyec. It recites that it was one 
of tho conditions on which the coni|«iiny 
agreed to advance flic loan tint ^llO should 
api>oint Messrs. Garth A- Wcarlicnll as 
managers of the estate ivliieh to bo 
managed entirely by them witlioii' any 
intorferouce by her. Those pcrri'us wero 
accordingly appointed her managers, at. 
torneys and agents to collect the rents 
and pro6ts in her name, and tho powers 
of management set forth in the deed were 
to he exercised in her name and for her 
benefit but without any interference by 
her. They were to get a commission of 
15 per cent, on the gross collections, 
which wa=i to cover all charges of manage¬ 
ment and collections including coats of 
litigations for rea!i;:iug rents. They were 
to keep dow n interest, pav Bs. 12,^00 a 
year to the mortgagees as provided in the 
mortgage deed, and I\s, 2,400 a year to 
tho mortgagor (Priyomoyee), and thov 


wore to get the balance of the income, if 
any, as their remuneration in addition to 
tho i5 per cent. 

The deed further provided that the 
maMigms were faithfully to account to 
I'rivf moyee, keep hooks of account which 
‘■hall ho open to her mi-pection, and once 
e\urv ycai, if bO rcuuirLd, furnif=h to her 
u clear staLoinent of tlio income and ex- 
penditnre of the estate, hut that they 
were not to bo dismissed or removed from 
the olHco of manager except with the 
writtAi consent of the mortgagees. It 
will bo seoii therefore that it was Priyo- 
movee who '’opointod ^.lessrs. Garth A 
Weatherall though they were nominated 
by tho mortgagees, and they were to act 
as her agents and exorcise all the powers 
of rtianagemect in her name. Thev were 
to keep boclrs of account open to h^r in¬ 
spection and faithfully to account to her. 
There was no such covenant with the 
mortgagees. That beings?, the mere fact 
that Messrs. Garth A Weatherall were, 
under the terms of the mortgage deed, 
liable to subniit to the mortgagees all 
such information and accounts as might 
bo called for by them for the purpose of 
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3 ,'jisf>ins tiienisoiverJ -i.- to the proper 
n.iin.K.ttiient of the looufjage'l premises 
or !.or too purpoacs of aU'iiting sexu- 
tinv. if tliouglit ue(;e^^S;»■\ l)y them, did 
D(;^ cc-nsfciluto tiiein agorrts t-f tiie mort- 


ga^e.v-, Ai .■.irerUiy stated, 
hi i 1:0 po'Aei ui 'h5b.i'S~i»-;. 


I'tio mortgagees 
ofes-is. Garth 


A' iiAioi'.il!, i'lifl 
wtM'o eotitio'i to 


all ti'.Rt the mortgagees 
jofc was Bs. 12,600 a 


year .ts provided in liie mortgaf;::! deed, 
an ! ti-'O hdl.ince of tlie ))JoIit.s, if any, was 
to go to Messrs. Garth A Weatlierall as 
part of their lemuneration aud therefore, 
as agents of the mortgagor. In the case 
of Mobini Mohan, half of the surplus 
protits were to go to him and the other 
half Lo the managers. Tl'ic mortgagees 
were not to get anytliius; over and above 
Ivs. 12,600 a year. Having regard to all 
the picuisiun- ol tiie diced of mortgage 
and ini.nageaieiK. we think lhal Messrs. 
Garti; i\i Wcathorall were the agents of 
the unntgagors. 

There was no provision in the ue.'d of 
mortgage that Messrs. Garth k Weatheral! 
were to account to Priyomoyee and that 
is bec'.use tliey were do parties to it. It 
was uecessxry, however, to provide in the 
deed of mortgagethat the managers would 
be liable to submit informal ion aud ac¬ 
counts to the uiortg-igeos if required by 
them, becuise the latter, iu the absence 
of any authority froti' the mortgagor, 
would have do jiovver to call for the same 
from the managers, and they (the mort¬ 
gagee- ) V, ore no parties to the deed of 
aiipointmont. It is pointed out that it is 
not t'sjnossly state! in the mortgage deed 
that -Messrs. Garth k Weatberall were to 
be the agents of the mortgagor, but such 
a statement is necessary where, as in the 
English cases cited before us, both the 
mortgagee aud the receiver are parties to 
the deed. Here Messrs. Garth k Wea- 
thor.ill were appoiotei by Priyomoyee 
alone by a separate deed of appointment 
to which the mortgagees were no parties, 
and all the provisions of the deed show 
that they were to be agents of hers only. 
It was unnecessary under these circum¬ 
stances to make an express statement 
that they were to be the agents of the 
mortgagor. Paragraph 8 , of the mort- 
gage deed provided that if the manager 
for the time being failed to apply any 
part of the rents aud profits as provided 
in the deed, then the mortgagees would 
be able to appoint any person, upon such 
salary and remuneration and with suoh 


191 » 

powers of management as they shall think 
fit to be receiver of the rents and pro 6 t 5 
of the mortgaged premises and the mort¬ 
gagees would, at their absolute discretion, 
be able from time to time to suspend, re¬ 
move or dismiss any receiver in his 
place, aud that the mortgagees shall not 
incur any personal liability in respect of 
or be personally answerable for any 
loss or misapplication of the rents or 
profits of the mortgaged premises or any 
part thereof by reason of any default, 
neglect or misappropriation of any 
manager or receiver. It was further pro¬ 
vided tliat 

“anv receiver appointed as aforesaid shall be 
forthwith discharged by the mortgagees, and the 
mortg.)ged premises shall be again managed as 
hereinbefore provided by a manager upon the 
iQorlg^igor making good the deficiency or default 
in consequence of which the receiver was ap¬ 
pointed, and upon the mortgagor paying all the 
c-xpeuses incurred in connexion with the appoint* 
ment and during the employment of the 
receiver.” 

This clause makes clear the distinction 
between a receiver who could be ap¬ 
pointed and dismissed by the mortgagees 
(though the latter would not be liable 
for his default or misapplication) and a 
manager who was to be appointed by the 
mortgagor and into whose management 
the estate was to revert on the mort¬ 
gagors making good the deficiency which 
led to the appointment of the receiver 
by the mortgagees. Cl. 6 , para. 7, pro¬ 
vided for the dismissal of the 
by the mortgagee, if the mortgagor failed 
to execute powers of attorney or other 
deeds in order to enable the managers to 
properly carry on the management, 
will be seen that Cl. 8 related to the ap¬ 
pointment of a receiver by the mortgagees 
only in certain events, and only then they 
could exercise the absolute powers giyeo 
to them. So long as they fulfilled the 
conditions, Messrs. Garth & Weatbera 
oould not be removed by the mortgagees- 
The motgagees, however never appoio 
a receiver and the provisions relat'oS 
the power of the mortgagees to appom 
receiver never came into operatioQi d 
did the oontingenoy contemplalifi® J 
Cl. 6 , para. 7 ever arise. If they * 
the questions raised on behalf of th® *P 
pellaut, viz., whether in suoh a , 
receiver should be treated as ®S®®to 

mortgagor or the mortgagees and whe 

the English law on the point shoal 
followed in this country, would have 
quired consideration. As it is* s® 
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Messrs. Garth & Weatherall were con¬ 
cerned, we think that they were agents 
of the mortgagor. It will be observed 
that Messrs. Garth & Weatherall were to 
get 15 per cent, on the gross collection 
as their commission and the remainder of 
the income (after pa\mentof tbeamonnts 
specified in the deed of management) by 
way of remuneration in addition to the 
said 15 per cent., whereas in Erjgland the 
receiver’s commission does not exceed 
5 per cent, under the statute, hut the 
mortgagees were to get nothing beyond 
their principal and interest. It also ap¬ 
pears that in some respects the now'ers 
given to Messrs. Garth it M'eatherall 
were more extensive than those which a 
receiver has in England. 

It may have been imprudent to appoint 
thorn ou such terms and with such jinwers 
but that cannot afiect the construction 
of the deeds nor make them agents of the 
mortgagor. The evidence shows that 
Messrs. Garth k Weatherall were treated 
and acted as agents of the mortgagors. 
After the death of Mohini Mohan, Sham 
Peary made an application for Letters of 
Administration. Thereupon Messrs. 
Garth A: Weatherall made a petition to 
the District Judge of Dacca on I3th Jinu- 

ary 1697; see Ex. B. in which thev stat- 

% ♦ 

ed that accounts had been rendered from 
time to time to Mohini Mohan up to the 
end of 1301, that Mohini Mohan had 
been in the habit of taking advances from 
thorn and that he had overdrawn ru|pcs 
12,H44, On account of such advinces, 
and for the reasons stated in the petiticn, 
they prayed that a receiveror administra- 
tor might be appointed of tl)e moveables 
and also immovable properties other than 
those under the management, as theestato 
was likely to suffer loss and damage if 
left in the hands of Sham Peary, his 
heiress. A similar aj)plicat.ion was made 
by the Bank of Bengal (Dacca Branch) 
as a crelitor of the deceased for the ap- 
pointment of a receiver. It appears from 
the order of the District Judge, dated 
29th January 1897, passed upon that 
petition that Sham Peary in showing 
cause stated that no adjustment of ac¬ 
counts since the year 1301 had been 
made with the managers. So the adjost- 
roent of accounts up to that year was 
admitted. 

The District Judge appointed the 
Nazir of bis Court as Administrator. 
The order sheet (0. 7, dated 16th Feb- 


luary 1897) shows that accounts 
were filed by Messrs. Garth A' Weathe- 
lall, and the Administrator wao direct¬ 
ed t(i examine llicm. Alltliis goes to 

show that at that time bolii Sham I'earv 

* 

and Garth A Weathnall proceeded on the 
footing thabtlm lutter wereaccountalde to 
the mortgagor. If tlie\ ll'.e agents of 
tlio iiioitgagoes, the mortgagor or his Ad- 
ininislnitor could m-t call U|)on tlutii to 
account, and the Court could n,,(. oidci 
such accounts exct pt iua suit for rcdc-mii- 
tioii. Then in tl'e deed t.f (?iido'.\ii ent, 
dared iJili Decomhor 1902, l’ri\oiiiONCo 
distinctly stated that ihe livl plaoCil the 
in.anageti'ient of tliu properties in riic 
bands of Messrs. G.irvh A 'Aeathcrall. 
This deed was, as wo have seen, atfe.stcd 
among others l<y Dchendra Nath Das, 
Pleader, andKunjiBehury iJas, whoman- 
aged her affairs, and there is no suggestion 
that shedidnot understand the document. 

Then again in the subse^iuent deed of 
endowment, dated lOtli L'ebruary 189H, 
(which was consented to by the then sola 
reversitmer Khetra Mohan) she made a 
similar statement. Admittedly her allow, 
acco of Rs. 2,100ayear was stopped from 
theyeai* 1898. and if t,hesegenllen,en were 
the agents of the mortgagees, Piiyoruoyee 
would certainly have cemphine.! to the 
Company tint lier allowance had been 
stopped or that Messrs, Garth A Weathe- 
rail were mismanagit-'g t)ie properties, 
Tliis shows how the arrangement was 
understood hy tho parties. Lastly, in 
the raleaso oxr-cufe I hy Sham Peary lier- 
self on 2f)'ii November l9bS in favour of 
Mr. Wcathernli, it i^; s!at(-d, 

“after lo^rkiop into niul ciamining (Ik* nccrinilj^ 
whicli )ou have up lo <\ii\ sul>inilt^cl io me 
and to my pri'flecopsors and upon taking iuio 
consideration the efiect tbcriiof, upon icccipt of 
the caftb tahbil cf this day accordini; tollio jama- 
kbari^icb submitted by vou and with tlie advice of 
wcU-wisbers aod pc/.‘;oD^ having knowlcdf^cof law 
I execute in ynur favour this deed of release in 
reepecl of all acts done by you and Mr. Garth, 
and after bis death by you alone." 

This unmistakably shows that Messrs. 
Garth A Weatherall acted as the agents 
of the mortgagor. The accounts were 
admittedly submitted up to 1301, and the 
release by Sham Peary is only consistent 
with their being the agents of the mort¬ 
gagor. If they were not the agents of 
the mortgagor, Sham Peary would not 
have given a release to Mr Weatherall. 
It is contended in this Court that no im¬ 
portance should be attached to the deed 
of release executed by Sham Peary, an 
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a release in favour of Mr. Weatberall 


iti'l 1 nor plv’al ''ii.at it was not Inu l- 
inj^ upon i^ir, anl no issue .vas raised as 
to fho validity thereof. It appears from 
the evidence that lier servant, Radha 
Pullav Da'i, attested the deed. ThisRadha 
Bullav signed her name in the written 
3 tate(nr>nt and looked after this litigation 
on her liehalf, and was acburlly pre-sent 
in Court at the trial and he was not exa¬ 
mined. Under these circumstances we 
are unable to discard the deed of release 
as being of no value. The deed cf release 
was to he kept in the custody of the iiink 
of P.oi)g':l and was not operate until a 
trust dof i execii'L1 1 y Mr. Weatberall 
was to re;icli ‘he h mds of Mr. Ijcekivirb, 
who .va^ app.,inio I manager in liis place. 
In rhf'a'.reeinetit‘'xeour/’d l)y Sham Peary 
in f ivour of M r. Ijockliart on the same 
day it 'oas sta^ol, 

"t ituj (iiiiClcd ti tiko ;iway from him {Mr. 
Weatl.frail) the miDagemonS and pos-se-tsion of 
tho pro[)ortio-i”. 

aud that Mr. Weatberall had reagned 
according to lier wishes, and the provi¬ 
sions of that agreement to show chat Mr. 
fjockharb became her agonb. Mr fjock- 
barb, it appears, was appointed on new 
berms hy Sham Peary, and he managed the 
estate as her im inukhtear, paid moneys 
to the Oomtutty from 1008 to 1910, 
as «lio‘vn in the statements annexed to 
the I'l'iiiit. Tho defendant in her written 
statement (para 22)3tatedthat Mr. Ucck- 
hart hal been appointed manager by the 
plaintirt' Company without her knowledge 
and consent, and that he remained as their 
agent until May 1910, that he bad com¬ 
mitted various acts of tnismanagemanb 
and inisappropriabed largesumsof money, 
and that the plaint-iffs, in order to avoid 
their responsibility to the defendant, had 
caused a suit for accounts to be instituted 
against Mr. Lockhart in the name cf Mr. 
Weatberall by suppression of material 
facts. Mr. Weatberall, it is true, promised 
bo execute a power of attorney in favour 
Mr. of Lockhart, whohad been nominated a 
trustee by Sham Peary and the Company 
in the interval pending the execution of 
the deed of trust by Mr. Weatberall in 
his favour. Mr, Weatberall did not 
execute the deed of trust, and the order 
sheet dated 30th January 1913 ebows 
that Mr. W'eabherall instituted a suit 
against Mr. Tjockhart. Bub the fact re¬ 
mains t h. t Sham Peary did execute 


and which can only be upon the footing 
that he was the agent of the mortgagor, 
and the defendant has nob attempted to 
substantiate the allegation that Mr. Lock- 
barb was appointed manager by the plain, 
bill Company without her knowledge or 
consent. 

We do nob see how Sham Peary, after 
herself having made the statements which 
she did in the release referred to above, 
and given a release to Mr. Weatberall, 
can say that Messrs. Garth & Weather, 
all were the agents of the mortgagees, or 
hold the Company liable for their mis¬ 
conduct, if any. Lastly in the letter, 
d itod I9tb September 1909, (Ex. 40) 
V. ritten by Sham Peary to Messrs. Gii- 
lander Arbuthrot & Co. (the agents of 
blio mortgagees) there is not a word of 
complaint against the Company or aboot 
any mismanagement by Messrs. Garth 
c^- Weatberall. The letter was^drafted 
by the pleader Gagan Chandra Ghose, 
who siys that he explained it to Sham 
Peary and the letter bears an endorse¬ 
ment to that effect. This gentleman 
states that lie used to write letters, give 
legal advice and watch whether ao^y 
property of the estate was going to be 
ruined on account oi the bad management 
of Messrs. Garth Weatberall, and be 
used to get a retainer of Re* 25 per 
month from Sham Peary for such ser¬ 
vices. He, however, says that he never 
asked Messrs. Garth & Weatberall abon 
their management of the estate not 
thought it his duty to ask them any¬ 
thing bearing on the management o ® 
estate. He admits that he saw tabular 
statements (gross collections, Governing 
revenue, cesses, landlord’s rents,estab ia 
menb charges, net income, amount to 
paid for interest, fonued the priuoip 
headings or columns of such tabular ® ^ , 
ments) submitted by Messrs. 
it Weatberall at the place of Sham reary, 
that every year such tabular statom®® 
used to he submitted to Sham Peary, a® 
that in the columns of interest and P''* 
oipal the amounts due to the 
were mentioned. He says that. e® ' 
Garth .t Weatberall used to send similar 

statcmencs to the plaintiff j 

but be did noc see any statement oeme 
sent, he only saw such statements rea 
to be sent. i: 

» He further svys that every ye®*'® 
tors from the plaintiff Company'^®® 
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oome to Daaoa to check the management 
aoconntkepb by Messrs. Garth it Weather- 
all, and gives the name o( one of the 
auditors as Kainikhya Nath Sen. This 
Kamikhya Nath was the accountant of 
Messrs. Gillandars and he says that the 
Company were never in possession and 
never interfered witli the management 
thereof by Messrs. Garth & Weatherall. 
He admits that he went to Dacca on 
several occasions and states the business 
for which he went there. He was not 
cross-examined as to whether he had 
at any time audited the accounts oi 
Messrs. Garth & Weatherall. He was 
examined on commission in March I91i, 
while GaganOhandra Ghose was examined 
in April 1914. -dJali Dyal Ghose, who 
was the head clerk of Messrs. Garth & 


Weatherall, says that no noember of 
Gillanders’ firm ever came to the firm of 
Messrs. Garth & Weatherall to make 
any inquiry about the income and ex¬ 
penditure of the mortgaged estate, and 
does nob remember if any accounts were 
submitted to them. He says that Messrs. 
Garth & Weatherall had a power of 
attorney from the plaintiff Company to 
look after their interest, but that was 
three years after the execution of the 
mortgage deeds. One Jonmeyjoy Dutt, 
who was in the service of Messrs. Garth 
A Weatherall as the peshkar of their 
zamindari office, was examined by the 
plaintiffs and he says that he does not 
know if they sent any account to the 
» Grazebrook of the firm 

of Messrs. Gillanders Arbutbnob & Co. 
has deposed that the plaintiff Company 
had nothing to do with the annual collec¬ 
tion or expenditure or the management 
of the mortgaged properties, that Messrs. 
<aarth A Weatherall were not their agents 
and DO statements were called for by the 
Company from them. 

It appears, therefore, that there is con- 
mot of testimony upon the question whe- 
tabular statements were sent by 
Messrs. Garth and Weatherall. Bub even 
assuming that they did submit tabular 
Btatements to the Company, that fact by 

♦u n constitute them agents of 

the Company, as the latter were entitled 
under the terms erf the mortgage to get 
information and accounts from the 
inanager for satisfying themselves as to 
the management of the mortgaged pre- 
nnses. It is contended that the mort¬ 
gagees ought to have removed Messrs 
1918 0/73 A 74 


Garth and Weatherall when they defaulted 
in paying the principal and interest as 
provided in the scheme. J3ufc we do not 
know tl'ie reasons wliy they delaulted, 
and although tho mortgagees had the 
power under Gl. 8, they were not heund 
to exorciso Miat power. On tho other 
hand if Messrs. Garth A Weatherall 
were the agents of tho n'origtigeea it ia 
remarkable that the rno>ti::igor did not 
complain to tho Company ^I'ont puch de¬ 
fault although yearly sta! omen IS were :'Ub- 
mittc.l by Messrs. Gaithand Wcatlvirall 
to tho mortgagor and aithou..;h the allow, 
ance payable to Priyoinoyte hcr^olf had 
been stopped. We have seen that Pri. 
yomoyee iu the deed of endowment stated 
that 

“uuforluuately on account of various adverse 
citcuioslances intervening ia the man.igcineuc 
of the properties,” 

lier allowance had been 8bopi)ed since 
1398. Tho plaintiffs have produced a 
large number of dejrees to show that 
rent suits were instituted by Messrs. 
Garth and Weatherall in the name of the 
mortgagors and copies of mutation pro¬ 
ceedings to show that they got themselves 
registered as managers for the mortgagors 
under the Land Registration Act and sub¬ 
sequently as trustees. If Messrs. Garth 
A Weatherall were the agents of the plain¬ 
tiff Company the mortgagors would have 
complained of their mismanagement to 
the Company; and it is remarkable that 
throughout the long period from the date 
of mortgage to tlie date of the suit there 
was not a word of complaint to the Com¬ 
pany by Priyomoyoe, Mohini Mohan, or 
even by Sham Peary alter their death. 

It is to be observed that there is no 
evidence that Messrs. Garth and Weather, 
all actually mismanaged the estate, or 
were guilty of misconduct or neglect of 
duty. It is contended that they must 
have satisfied themselves before they took 
over the management that the income 
was sufficient to meet the payment of 
Rs. 12,600 a year to the mortgagees and 
Rs. 2,400 a year to Priyomoyee, besides 
the 15 per cent, commission for them- 
selves, and oven a balance of profits was 
anticipated, the whole of which was to go 
to them in the case of Priyomoyee aud a 
moiety of which was to be received by 
them in the case of Mohini Moban and 
that the facts that the payments were 
made for the first few years as stipulated 
rn the deeds and thep became less show 
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tint tbero was at any rate raismanage- 
nient hy them in suh^equent years. But 
tliero w;)3 no evilencd as to why the 
payments hecime less in suhsequont years. 
Dehonilra Nath Das who manage«l the 
4 annas share of Gohinflarani {widow of 
lU-lhiliA Mohan) says that tlie net income 
of the share was habween Rs. 12,000 and 
ID. 13,000. Ue however managed that 
sliare without any remuneration. Then 
he says that during two years the real!- 
zation was less on account of a litigation 
for a chur. We have seen what Priyo- 
moyee herself said in the deed of endow, 
merit on the point althcugh her own al¬ 
lowance had lieen stopped, and having 
regard to the fact that accounts had ad¬ 
mittedly been submitted to Mohini Mohan 
until 1301, it is very unlikely that the 
mortgagors woull not have complained 
at any time if there was misappropria¬ 
tion or tnismanagemenb by Messrs. Garth 
& Weatherall. If they were the agents 
of the mortgagors, the company would 
nob be responsible even if there was any 
mismanagetnent by them but the absence 
of any complaint on the part of the mort¬ 
gagor during such a long period has a 
bearing on the question whether Messrs. 
Garth & Weatherall acted as agents of 
mortgagor. There remains only one other 
point raised in this Court. 

Moti Lai I Das (the son of Kbetra 
Mohan), who is the reversionary heir, is 
defendant 2 in the suit, and a contention 
is raised on his behalf that the arrange* 
ment between Sham Peary and Mohini 
Mohan by which the former gave up the 
right (which she inherited from her de¬ 
ceased SOD Sashi Mohan) in favour of the 
latter in consideration of the maioteo- 
ance of Rs. 150 a month is not binding 
upon him (Moti Lall Das) after the death 
of Sham Peary. The question was not 
raised in the Court below and in a suit 
upon the mortgage, no question of title 
paramount should be gone into. This 
oontentioD is accordingly disallowed. 
The result is that the decree of the Court 
below will be varied in this way. It 
will be declared that the property mort¬ 
gaged to the extent of the 4-aDnas share 
which Sham Peary inherited from Sashi 
Mohan is subject to the charge of Rs. 150 
a month in her favour. The interest 
under the deeds of mortgage executed by 
Priyomoyee and Mohini Mohan respeo- 
tively will be calculated at the rate of 
7i per cent, together with simple in* 

I 


terst at that rate upon the amount of 
interest which was not punc'aallv paid. 
The principle of calculation willbeac. 
cording to that adopted in the plaint. 
The usual mortgage decree will be pre- 
pared in each of the suits giving tbede- 
fendants six months’ time from thi^data 
{3rd April 1917) fot redemption. In all 
other respects the appeals will be dis. 
missed with three-fourths.costs, except 
that in calculating the costs incurral on 
account of Court fee, the costs will be 
proportionate in inverse ratio to the soo- 
cess of each party, and only one hearing 
fee will he allowed in the appeals against 
the final decrees. 

V.B./r K. Decrees varied. 
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ChaTTERJEA and NfitVBOULD JJ. 
^ahendra Chandra Datta and others 
Appellants. 

V. 

Abhoy Charan Sarma and otliers-"Ke8- 
pondents. 

Appeal No. 88 of 1915 . Decided on 
22nd February 1917, from original decree 
of Dist. Judge, Sylhet, D/- 17th Decem¬ 
ber 1914. , . 

(a) Land Acquisition Act (1894). S. I** 1 
(6)—Reference by Collector within 6 weelti 

of award is wilbin time. . n ,w 

Where before the date of the award, the Oomtr 
tor having passed an order that the party bdoo 
goto the civil Conn, the Mokh'ear . 

ceased to take any further part in the 
ings before the Collector and a i- 

naade more than six weeke after but with 
months of the award: . , __i„ 

Held-, that the reference was within Ufpe , 

8-1M2)(6). 

(b) Hindu Lsw-Widew-S«le bv. 
legal necessity is only voidable Pure 

can sue for ejectment. ^ki.ual 

The sale by a Hindu widow 
necessity or the consent of the revers j 
property inherited from btr busbaid, 
but is only voidable at the instance ol 
eiopers or persons claiming under 530 C l) 

Obiter.—k purchaser under such ®|.p'Aooi) 
titled to sue in ejectment. D 

Sasadhar Roy —for Appellaoi'^- 
Hemendra Kumar Das fer Kespo 

dents. rtf 

Judgment.—This apppal 
a proceeding under the Land -p. 

Act and the question involved in * 
peal is whether the appellant or ' ® 
pendent should get the 
awarded by the Collector. A preli'Di 

objection has been taken on ®g 'i8 
respondent that the reference under 
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was barred by limitation, inasmuch as it 
was not made within six weeks from tho 
date of the Collector’s award. It is con¬ 
tended that, as a Mukhtear appealed at 
some st'ige of the proceedings, it must ho 
taken that the appellant was represented 
before the Collector at tho timo wimn 
the Collector made his award. It ap¬ 
pears however that some time before the 
date of the award, the Collector passed 
an ord^r that the appellant should go to 
the civil Court; and it does not appear 
that the mukhtear took any further p^rt 
in the proceedings before the Collector. 
That being so, the appellant was not pre 
sent or represented before the Collector 
at the time when he made his award. The 
reference having been made within six 
months of the award was within time 
under S. 16, sub-S. (2), Cl. (b). The 
preliminary objection is accordingly over¬ 
ruled. 

The dispute between the parties relates 
to oompeDsatioD for Qve plots of land, 
naoaely, plots Nos 14, 19, 20, 58 and 28. 
So far as plot No. 23 is concerned, it ap. 
pears that, after the delivery of posses¬ 
sion thereof to the appellants’ predeces¬ 
sor, who purchased it at an execution 
sale, the respondent preferred a claim 
which was successful and no suit was 
brought within the period of limitation. 
The claim, so far as this plot is concern¬ 
ed, was not pressed in argument before 
the Court below and must accordingly he 
dieallowed. With regard to the remain¬ 
ing four plots the appellant claims to 
have purchased them in execution of a 
decree against Bimala Sund^ri, widow of 
Dinonath, in respect of debt due by the 
latter. The respondent, on the other 
hand, claims title to ooe-half of them by 
right of adverse possession, and the other 
half by virtue of one Biikuntha ' having 
given up the same in his favour." He 
savB that these lands originally belonged 
to one Jagannatb and that, after the 
death of Jagannatb and his widow Anna¬ 
purna, they were inherited by their 
daughters sons Ratanmoni and Banku 
Behari, that Banku Behari sold his 
8 annas to Baikuntha and that it was 
this Baikuntha who gave up the 8 annas 
in his favour. So far as Ratanmoni’s 
8 annas share is concerned, the respon¬ 
dent claims it by right of adverse pos- 
seision. The learned District Judge has 
found that neither party has been able to 
prove bis title, and, as the respondent 


was in possession, he disallowed the 
claim of the iiitpellant. The learned 
.iudgo seems to have procoedod upon the 
assiuopbiou that the properiirs originally 
belonged to .lagannath. T'liit liuwover 
was not tl)e case of tlie appellant, and 
tliere is really no evidence on tiie side of 
the ro^p' ntleiit to show ihat ihe pio|)er- 
ties originally helongoii to JagannatJi. 

The witnesses who deposed on the 
point have no personal know ledge about 
the matter, and vve must lioh) that the 
respondent has failed to prove tliat 
Jjgaunatli wasonMtled to the lands. But 
assuming that laiiannarh lud any title to 
tlie lindsaud tiial they oesct nded to his 
daughter’s sons, lUtannioni and Banku 
Behari, wc do not think that the title of 
the respondent has been made out. As 
stated above, so far as Banku Behavi's 
share is concerned, all that tlie respon¬ 
dent said in his written statement in the 
Court below was that Biikuntha had 
given up his right in his favour, and that 
throws considerable doubt upon the evi¬ 
dence ad lucel by him to prove that there 
was a purchase of the 8-nuuas share from 
Baikuntha. Then, as regirds the share 
of Katanmoni. tho respondonS claims his 
title by adverse pos^essiou for over twelve 
years. He himself in his deposition said 
that he had been in possession for about 
eleven or twelve years and one of bis 
witnesses, Dinonath Sarraa. said that it 
was for fourteen or filteen yeira Bub 
Dinonath is his brother-in law and he 
went furlher than the respondent him- 
self as to the period for which the res¬ 
pondent was in possession. As stated 
above tho respondent in his written 
statement claimed title to Ratarimoni’s 
share by adverse pos-session forstwelve 
years but adduced eviitonce to show that 
he had also purchase 1 R^tanmoni’sshare. 
That evidence emnot he accepted and we 
think that neither the purchase from 
Ritanmoni nor from Baikuntha has been 
Satisfactorily proved. 

The learned Judge relied upon the fact 
that (he respondent was in possession; 
and it is coniended helore us that the 
respondent should be aAarded the com¬ 
pensation uniesa the appellant can show 
a better title. The learned Juige was of 
opinion that the propertien belonged to 
Jaginnath and Chat, if the appellant pur¬ 
chased the properties from Annapurna, 
that purchase was not hiciiog upon the 
reversionary heirs of Jagannatb or per- 



rDSO Calcutta Monmoteio Nath v. Ankoda Prosah (Richardson, J.) 1918 


sons chiiiiiinc under him. But, in the 
first it has not been shown that 

the iiro['erti35 beion<‘'’d to Jif'ancath; 
^•and, iQCondtv, even if the [iroperties be- 
ilonsed to 'ii««;innath and were inherited 
:i)y iiiswi lo V Annapurna, the purchase 
'hy tho fippell-iut or his vendor from Anua- 
'purna is not void. It is only voidable at 
th.; inslincc cf the reversioners or per- 


,fcn:: cluimiii?? under them. That is well 
'settled; sea 7h',/of/ Gopnl Mulicni v. 
Krisana Mahishi Debt (l). A purchaser 
ifrom a Hindu widow, all’ooufth he is not 
able to show either legal necessity or 
consent of the reversioner, is entitled to 
•sue in ejectment: see Kishori Pal v. 
'Shcikh Jihu^hai Bkuiya ('2). We have 
already found that the respondent has 
not provel any title deiived from t,he 
reversioners of d iguinath, assuniiu;; that 
the title belonged to him. That being so, 
ho cannot ijuestion the title of the appel 
lant even if he taken to have purchased 
from Jaganualh’s widow Annapurna. Tie 
however claims his title through Dina- 
nath and it is not disputed that he pur- ‘ 
chased the interest of Dinanatb at the 
execution sale. 

In any view of the matter, we think 
that the appellant has proved his title to 
tl^e four plots and that he is entitled to 
the compensation in respect of them. The 
respective values of plot No. 23 and of 
the other four plots do not appear from 
the record before us. We accordingly 
send the case back to the lower Courts in 
order that the value of plot No. 28 may 
he ascertained and the compensation 
awarded in respect of that plot may be 
given to the respondent Abhov Charan 
Sarma out of the five plots, the subject- 
matter of the appeal, and that the com¬ 
pensation in respect of the other plots 
Nos. 14, 19, 20 and 58 may be given to 
the appellant. The parties will get their 
costs in both the Courts in proportion to 
their success. We assess the hearing fee 
in this Court at five gold mohurs. 

v.B./r.K. Appeal allowed. 

(1907 34 Cal 329=34 I A 87 (P Cb 

2. (1909 3 10 78. 
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Bichabhson and Beachcroft, .JJ. 
Monmotho Nath Z>a/ia—Appellant. 

V. 

Annoda Prosad Boy —Respondent. 
Appeal No. 2259 of 1915, 'Decided on 
16th January 1918. 


(a) Limitation Act (1908), Art. 134— 
‘'Transfer” includes permanent lease. 

The word ‘transfer’ iu Art. 134 incladesa 
traosfer by way of a perccaoeot lease, 

[P 581 C1]' 

(b) Limitation Act (1908), Art. 134— 
Suit by shebait to recover debuttar property 
held under permanent lease is governed by 
Art. 134. 

A -suil hy a shebait to recover debuttar property 
held by the defendant under a psrmauent lease 
cranted hy the pUintifl’s predecessor is governed 
by .Art. 134 and must be brought within 12 years 
of the dale of the transfer. [P 580 C 2) 

(c) Limitation Act (1908), Art. 134— 
Representation of idol — Limitation runs 
against sbebaits continuouslyand not against 
each shebait individually—Religious endow¬ 
ment. 

The representation of an idol by the shebait is 
a continuing ropresentation and limitation runs 
agiiiut the shebaits continuously and not aS: 
against each shobiit iudividually as and when 
he succeeds to the office, the shebaits not being 
holders of successive life-estates in the manage¬ 
ment or in the property of the endowment. 

[P5S1C2] 

Biraj Mohan Mojumdar and Samar- 
endra Kumar Dutt — for Appallants. 

Mohendra Nath Boy, Bepin BeHftri 
Ghosh and Sajani Kanta 
Responddnls. 

Richardson, J. —The present appeal 
is preferred from the judgment and 
decree of the Subordinate Judge of 
Burdwan, dated 28th May 1915, affirm¬ 
ing the decree of the Muusif of Burdwan, 
dated 30th March 1914. The plaintiffs 

in the suit, who are the appellants before 
us, are the shebaits of a certain idol an 
they sue the defendants to recover 
sion of certain debuttar property held y 
them under colour of a mokarari le^ 
granted by the father of the plain* 
the previous shebait, in the year 18? • 
The sole question which arises is wbetwr 
the suit, which was instituted on 1 ^ 
February 1913, is barred by the provi¬ 
sion of Art. 134, Schedule of 
tation Act 1908. By that article a 

suit to recover possession of i 

property conveyed or bequeathed m tr 
or mortgage and afterwards 
by the trustee or mortgagee for yalna 
consideration must be brought * 

years of the date of the transfer, t , 
facie the present suit falls within 
article and having been brought rn ^ 
than 12 years after the date of^ the 0 ^ 
to the defendants is out of time. 
Courts below have so held. 

It has been contended f-n. 

plaintiffs that the transfer to the “® 
dants having taken the form of a 
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the transfer is net a transfer within the 
meaning of Art. 134 and that article lias 
no application. In support of this con¬ 
tention reliance has been placed upon the 
cases of Ahhiram Goswami Mohaut v. 
Shyama Charaii Nandi (l) and/s/m'nr 
Shyam Chand Jiu v. Ram Kavai 
Ghose (2). These cases, however, were 
decided by the Judicial Committee under 
the Limitation Act, 1877, in Art. 134 
of which the w’ord "transferred” was not 
used. As the article then stood, it applied 
only to properties "purebased” from the 
trustee or mortgagee and the period of 
limitation was 12 years from the date of 
the purchase.” It was held in Ahhiram 
Goswami s case (l) that the word " pur¬ 
chase” did not include a transfer by way 
of lease, even though the lease was a 
permanent lease. As to the second of the 
two cases, if regard be had to the course 
which it took, it will be found to be in 
respect of the present law an authority 
rather in favour of the defendants than 
in favour of the plaintiffs. 

The judgment of this Court which was 
taken on appeal to the Privy Council 
was delivered in 1905. [Ram Kanai 
Ghose V. Raja Sri Sri Ilari Narayan 
Singh Deo Bahadur (.3)], This Ccurt 
hold that tbo word purchased” in 
Art. 134 of the Act of 1877 was as ap¬ 
plicable to a permanent lease, such as a 
putni lease, as to an absolute cciiveyance, 
and in so doing adopted the view taken 
in an earlier case decided in 1890, the 
eve oi Nilmoiiy Singh v. Jagalnndhii 
Roy ( 4 ). On the first hearing of llie 
appeal to the Privy Council, tlie api eal 
was dismissed and tho decision of this 
Court was affirmed. An application 
wap, however, subsequently rnado to their 
Lordships to review their judgment [Srr 
Sri Ishwnr Shyam Cliandjiu v. Ram 
Kanai Ghose (5)] and on review llie deci- 
sion of this Court was reversed in 1911 ou 

# I ■ it was, as regards the 
meaning of the word “purchased,” incon- 
siBtent with Ahhiram Goswami's cose (l) 
which had been decided by their Lord- 
ships m 1909. As Art. 134 is now word. 

ed, It IS impossible to say that a transfer 

by wayo f aper^D^tlefteeis not within 

1, (IDO 9 ) 86 Cal I008=f IC 449 — 

2- 636=10 I C 683=38 I A 

8 . (1S0.^^ 2 C L J 646, 

4. 11896) 23 ChI 636. 

6. (1910) 14 C W N 244 n. 


its scope. Apart from tho dates it might 
peom that the Language was altered for 
the exi'ress purpose of avoiding the tlTecfc 
of tho ruling in Ahhiram Go^ivami's case 
(1). In fact it was apparontly not iiitorid. 
cd to make any change in the law hut 
only to state more clearly tho law as it 
was at the time understood. 

The further point taken, that tho plain, 
tiffs bad no causeof actiontilltheir father 
(lied, is also untenable on the authorities. 
In Madhu Sudan Mandal v, liadhika 
Prosad Das (0) the question was treated 
as concluded by the decision of the Privy 
Council in Damodav Das v. Lakhan Da$^ 
(7). The representation of the idol by the 
shebaits is a continuing representation, 
and limitation runs against tho idol con- 
tinuously and not as against each sbebait 
individually as and when he succeeds to 
the office, the shebaits not being holders 
of successive life-estates in the manage¬ 
ment or in the property of the endow, 
ments: Prosunno Kumari Dehyaw Golah 
Chand Bahoo (8), Gnanasambanda Pan¬ 
dora Sanvadhi v. Vein Pandaram (9). 
It has next been contended, however, 
that Alhiram Gov'sami’s case (1) must be 
taken to have settled wh.at tl.e law 
was before the Litn. Act, 1908, was 
paf-sed and that the plaintiffs, therefore, 
are entitled to say that they Inive been 
deprive! of a rightof suit whicli they bad 
under the pre-existing law or that in some 
way they are entitled to treat the pre- 
sent suit as a suit not under Art. 134 hut 
as a suit to which some other Article ap- 
plies. As the argument is put, in one as¬ 
pect it in tho last point over again, 
namely, that the plaintiffs had no c^uso 
of action till their fatlur died in 1912. 
Even if this were so, it is obvious that 
they had no vested right of suit when the 
Act of 1908 was passed. luanother aspect 
the argument seerr;S to ho that their cause 
of action has at any rale been in sor^o 
way changed. But if lime ran against 
the idol, no change of substance has oc- 
curred in respect of the cause of action. 
That still depends, as it did before, on the 
unlawful alienation of the property by 
the plaintiffs’ father and even if the de- 
fendaLts had to prove adverse possession, 
adverse posfession would run against the 
idol under the old law jus^t a.s it would 

G <1912; 16 I C 927. .. 

7. (1910)37 Cal 8?5=:7 IC 240 (P C). 

8. |lfi74-75) 2 I .4 145=14 R L R 450 IP C) 

9. (1900) 28 Mad 271=27 I A69 (P C). 
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unilfr rlip new hi’'': A’j/m'inf/ Singh v. 

ii>i-Hiu 7.'of/(4), JJiinto.lnr Das v. 
Lt’khaii J'as l7). The j-ist olthis part of 
the arf^ument seoTis to h-3 tint the Arti¬ 
cle ol the Lituit uion Act applicable would 
previou-ity hive beeu Art. 144 and not 
Art. 131. But whether that besoor not, 
the w holeuf the contoutious based on the 
chaoRe in the law really come to this, 
that thajDassioR of the Act I.IOS has 
cut down and made shorter the period of 
limitation to which the plaintiffs would 
otherwise have been entitled. In such 
a state of things the relevant section of 
the Act, to which we must look, is S. 30. 
That section provides that. 

"nolwitbsbAoding any thing herein contained, 
any suit for which the period of limitation pte* 
<«cribed by this Act Is shorter than the period of 
limiiati ’n prescribed by the Limitation Act, 1877, 
may be iu<iiiutod within the period of two years 
next after the passing of this Actor within the 
period prescrib-d for such suit bv the Limita¬ 
tion Act l-<77, whichever reriod expires first." 

The Act of 1908 wa^ pissed on 7bh 
August ol that ^ear and the period of two 
years allowed by S. 30 expired before the 
suit was instituted. There is no other 
concession to which the plaintifls are en. 
titled and having regard to the law as it 
was underetood to bo in this country up 
to 1908, there is no hardship. As a last 
resort, it has been argued that, at any 
rate, the minor plaintiffs are entitled to 
an exben-sion of time under the provi- 
sionsofS 0 of the present Act. It may 
be doubted whether the provisions of 
S. G control those of S. 30. But the 
truo answer to tliis argument seems 
to be that under the law’ as it now stands 
it must he taken that the time began to 
run in 1877 when tholeise to the defen¬ 
dants was granted and that under S. 9 
of the Act the time having once begun to 
run no subsequent disability or inability 
to sue stops it, For the reasons indicated 
I^am of opinion that this appeal fails and 
must be dismissed with costs. 

Beachcroft, J. —I agree. 

v.B./u.k. Appeal dismissed. 
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Richardson and WALiiSLET, JJ. 

Golapdi Meah and others —Defendants 
—Appellants. 

V. 

Puma Chandra Diitta and others^ 
Plaintiffs —Respondents. 

Appeal No. 3191 of 1914, Decided on 
19th March 1917. 


(a) Hindu Law— Joint family— Content 
given by karta for transfer of occupancy 
holding not transferable by custom is bind¬ 
ing on other members. 

The cDQjoQtgivsQ for the transfer of aa occa- 
paacy holding mt transferable by custom by (be 
karta of a joint Hindu family uoder which it is 
bold is binding on the other members of tbs 
f.iniily. [P 582 0 2; P 584 C l] 

The powers of a karta of joint Hindu family 
include the power to recognise the transfer of a 
tenancy not transferable without the landlord's 
consent. [P 683 C3] 

(b) Civil P. C. (1908), 0.41, R. 1 -Res¬ 
pondent wrongly named — Mistake it not 
fatal. 


Where in an appeal the respondent was wrongly 
named the mistake being dne to a clerical 
error in the decree appealed against: 

Held-, that the mistake was not fatal. 

[P 583 0 2] 

Rash Behary Ghose and ProbodkCkun- 
dra Roy—ioT Appellants. 

Monmatha Nath Mukerjee—(oT Bes- 
pondeobs. 

Richardson, J. —I have read the jodg- 
ment prepared by ccy brother ^'almsley 
and concur in it. On the question ol the 
extent of the karta’s authority vhichis 
raised I had little doubt during the 
argument thafc the karta of a ioint Hindn 
family has authority to consent on be¬ 
half of the joint family to the transfer 
of an occupancy holding held by the ten¬ 
ants under the joint family as landlords 
and not transferable without their con¬ 
sent duly given by themselves or on their 
behalf. 


Walmsley, J.—This is an appeal by 
defendants 2 to 7 against a judgraeot o 
the learned Subordinate Judge of FaridpcG 
who reversed the decision of the br* 
Court and decreed the plaintiffs sui ■ 
The circumstances are are as folio**- 
The Dutt family, to which the pw®' 

tiffs belong, hold a certain tenure end 

within that tenure the laud in suit *s 
let oat to two tenants named Dino an 
Menajuddin in 1878. Their interest «** 
that of occupancy raiyats, without 
right of transfer except with the oonsen 

of their landlords. The Dutt 
sisfced of three brothers. Kbudirao. 
Mohesh and Kodai. Plaintiff 1. P' 1 "!*, 
is the son of Kodai, and plaintiff 3, » 

is the son of Mohesh. Kbudiram 
three sons. Kali Charan.Ram Charao, ao 
Scsbi Mohan. K^li Oharan is ^efe°aw' 
and Soshi Mohan is defendant 9. ^ 
Charan’s wife is Joy Durga Sondari 
defendant 1. Some time before 
Dinu and Menajuddin borrowed 
from Joy Dnrga and mortgaged the 
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ing bo her. She brought a suit on the 
mortg-ige, an'i in execution of the dooroe 
ahe caused the holding to he put up for 
sale, and then bought it herself on 2-lth 
November 1900. She was put in posses¬ 
sion in the following year. On ^Oth 
November 1900, she let out the land to 
defendants 2 to 7, now the appellants, 
and they paid her a bonus of Rs. 700. 
On 26ih November 1912. Puma instibu- 
ted the present suit for recovery of khas 
possession to the extent of his one-third 
share and his cousin Soshi subsequently 
joined him as plaintiff. Joy Durga filed 
one written statement, and defendants 2 
to 7 another, but Joy Durga has not 
joined in the present appeal. 

The learned Munaif found that Joy 
Durga had changed sides after filing her 
written statement and on the merits of 
the case he held that the mortgage to 
Joy Durga was effected with the consent 
of the plaintiffs and their cosharers, that 
Soshi Mohan Dutb was karbaof the family 
and lhat he actually conducted the mort- 
gage suit on behalf of Joy Durga, and 
consented to her purchase of the holding 
at the auction sale that, Joy Durga was 
recognij^ed bv the plaintiffs and in parti- 
cula** by Sishi Mohan, the karta, as their 
tenant, and that she held possession of 
the land for several years through her 
bargaits, and Utterly through defen- 
dants 2 to 7, and that these defendants 
took settlement from her in good faith 
and fiai 1 her Us. 700 as nazarana. He 
also hold that apart from the landlord’s 
recognition of Joy Durga, the defendants 
worn entitled to retain possession on the 
double ground that they are settled 
raiyats of the village, and that they took 
eettloinent from Joy Durga in good faith, 
believing her to be entitled to admit 
them to the land. On these findings the 
plaintiffa suit was'disinissed. 


Before the learned Subordinate .1 
on appeal it was urged that the M 
was wrong in holding that .lov Di 
purchase had been recognized, tha 
had taken an erroneous view of 

Durga 8 conduct in the suit; and tha 
circumstances did nob warrant the 
Courts view as to the effect of the s. 
mentby Joy Durga. These conten 
were upheld. In this Court defends 
to 7 are the appellants. A prelim 
objechon is taken on behalf of the i 
tiff Soshti that when the appeal 
eied ID November 19U the name i 


second plaintiff was given not as Soshti 
Init as Jii lisiitir, and thuf. the mistake 
was not corrocted until July l!)l(). lb 
appears, however, that in the copy of 
the lower appellate Court’s decree tlie 
name was written as Ju lishtir, and that 
lioing so, the mistake was a pardonaldo 
clerical error for which the appellants 
should nob be penalized. The main argu¬ 
ment advanced on helialf of the appel¬ 
lants is that the consent given to a trans¬ 
fer of an occupancy holding nob trans- 
ferable by the kirta of a joint Hindu 
family is binding on other members of 
the family; in short that Soshi Mohan’s 
consent to Joy Durga’s purchase binds 
the plaintiffs. Thera is no dispute about 
the fact that up bo some date later than 
Joy Durga’s purchase and the delivery of 
possession to her the family was and 
continued to be a joint Hindu family and 
that Soshi Mohan was its karta. 

The learned Subordinate Judge held 
that the first Court was wrong about the 
matter of recognition on four grounds, 
viz., (a) that the dakhilas, Exs. E and P, 
purporting to have been granted by 
Purna to Joy Durga were not genuine, 
(b) that Puma was a mere lioy during 
his so called acquiescence in Joy Durga's 
possession; (c) that the iiresumption 
arising from the entry of Joy Durga's 
name in the Record of Rights had been 
rebutted; and (d) that the acts of a karta 
in relation to properties that are no joint 
family properties, does not bind the 
other members of a family. It is with the 
last point bliat we are now concerned. Sir 
Rash Behari Chose, on behalf of the ap. 
pellants, concedes that hooinnob refer us 
to any case in which the power of the 
karta to recognize a transfer has been 
affirmed. 

On the other hand, there is no decision 
to the opposite effect. The powers of a 
karta are described in the case of Chuckun 
Lall Singh y Poran Ckimder Singh {1), 
and itseems tome that they must include 
thispo.verto recognize a transfer. The 
learned vakil for the plaintiffs seeks to 
avoid this conclusion by arguing that the 
bolding that was sold bolonged to the 
mortgagor?, and that the mortgagee who 
bought it was nob a member of the joint 
family, and this I think, must be the 
meaning of the Subordinate Judge’s words 

acts in connexion with properties which 
aj^not ]oint family property/* The fal- 

1. I18C8)'9 W R 463. ---- 
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!acy of t!ie ar^uaic-nf, I think, lies in the 
fact'l -.t the lights of the mortgagore, 
ariil (f the n.crtgngee, decree-hohler auc- 
tii'ii [.urchascr, tlo not exhaust the whole 
hiiiuile of riglits involved in tl-.e transac¬ 
tion. There is also the landlord’s right 
,to give or withhold his consent to the 
transfer; this I regard as part of the joint 
'fairily iToperty, and, as such I think it 
conies within the scope of the control ex¬ 
ercised l)y the karta of the joint family. 
If therefore there has been recognition of 
the transfer by Soshi Mohan as karta of 
the family, the plaintiffs are bound by 
that recognition. The learned Munsif 
found explicity tliat there had been such 
recognition, and this finding is not dis¬ 
placed in the jiidgoient of the lower ap¬ 
pellate Court: in fact the correctness of 
the linding docs uot seem to have keen 
(luostiooed, and the learned -Tudgo accept¬ 
ed it without discussion. 

I have saitl above that there is no dis¬ 
pute about the family being joint in pro¬ 
perty. I slioull menticr, however, that 
in tliis Court we were asked on behalf of 
the respondents to note that the kabuli- 
yat of 1876, was in favour of the three 
sons of Kiuidir!iin,and not of <a karta, and 
that Joy Durga alone took a mortgage of 
the holding. The facts aie not of much 
importance, • bub the nuestion is nc»t one 
'^hich we can enter into now, because 
botli the lower Courts fiod that the fami¬ 
ly v,as joint in proi^erty. Another argu¬ 
ment used for respondents isthat the ap. 
pellants have really changed their erse, 
and tliab recognition hythekirta is a late 
development; but this argument ignores 
the important words of para. 9 of the 
written statacnent where it is said that 
Soshi Mohan, ‘who was karta of the 
family at the time,” settled the amount 
of nazar to be paid toJoyDurgi. This 
is explicit enough. For the reasons given, 

I would allow the appeal, set aside the 
decree of tho lower appellate Court, and 
restore that of the first Court, dismissing 

tho suit with costs in all Courts. 

v.R./r.'K. Appeal allowed. 
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Fletcher and Smitheb. JJ. 

Ilajra Sarefara—Appellant. 

V. 

Kunja Behari Nag Choudhuty— Res¬ 
pondent. 

Appeal No. 1.31 of 1915, Decided on 
20fch March 1917. 
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(a) Adverse Possession-Posseision bytrei* 
passer does nol become adverse againsk lenor 

tiH termination of lease. 

Tfco possession of a trespasser of land let out en 
le.is8 doFS oDt become adverse as against Hie lessor 
until the termination of the lease. [p oS5 C 3] 

(b) Lessor and Lessee—Trespasser in poi- 
ession of land—Lessor can eject until shown 
that his settlement is bona fide by third per¬ 
son entitled to let out land. 

The mere fact that a trespasser has been in ac¬ 
tual possession of land let out on lease for twenty 
jsars Is DO reason why he should not be ejected 
from the land by the lessor, unless it Is proved 
that the trespasser bad taken a bona fide settle¬ 
ment ircra a third person whom he believed, in 
fact, to be the landlord and entitled t: let out 

the land. [P 586 C 2 P 53C C ij 

Dwarka Nath Miller and Satindra 
Nath Muhherjee —for Appellant. 

Bash Behari Ghose, Mahendra Nath 
Boy. Bipin Behari Ghose, II, Biraj Mo¬ 
han Mozumdar, NarindraChandraBose, 
Javendra Nath Sirkar &nd Sutpendra 
Nath Muter—iov Respondent. 

Fletcher, J. —This is an appeal by 
defendants 1 to 3 from a judgment of the 
Second District Judge of the 24 Pergan- 
nahs, dated 6tb January 1915, aCBrniing 
the decision of the Munsif of Basirhat. 
The suit was brought by the plaintiff for 
a declaration of his ganti right to certain 
chur lands. In kismab pabta, there wore 
two portions, the bower patta and the 
danga patta. The danga patta belonged 
to a certain number of zamindars and had 
been dividel amongst them. The bower 
patta bolougcd to certain zaraindars who 
are now represented by defendants 5 to 
53. The first lease that was granted of 
this property appears to liave been in-the 
Bengali year 1268. That lease of the 
bower patta was granted to one Aruu 
Ghaunder Battacharjee. The lease in it* 
terras excluded 321 bigbasof laud. Aruo 
in his term granted au under-lease to two 
persons named Jasimuddin and Gorai 
ManJal on 20th Falgun 1271 B. S.. cor¬ 
responding to same date in March 1865. 
On lObh April 1901, an intermediate 
lease was granted to one Dhara Nath Roy 
Choadhury. Then a rent suit was brought 
by Dhara Nath to recover rent from Jasj* 
muidin and Gorai Mandal. That suit 
was decreed and in the sale in execution 
on 29bh July 1902 Dhara Nath Roy pur¬ 
chased the interest of Jasimuddin and 
Gorai. Dhara Noth Roy surrendered his 
ijara right in favour of Arun’s J., 
present defendant 4, on lOth June I90d, 

and sold his dargantirighttoonePramoda 

Sundari. Then a suit for rent was broogbs 
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against Pramoda Sundariin tho year lOOJi 
and a decree was passed and defimdanb -I 
purchased the tenure. On iUh duly liSOO, 
defendant 4 sold liis right, purchased in 
execution, to the plaintiff. When the 
plaintilT went to take possession in Octo¬ 
ber or November 1909, lie v-as resisted 
and the result was that the present suit 
was started in the month of August 1911. 

Tho first point that was raised in this 
appeal was as to whether the plaintiff had 
established that the land sued for in this 
case was a portion of the land included in 
tho lease to Arun. The question, it strikes 
mo, is eminently a question of fact. But 
whether it is a question of fact or not, 
the decisions both of the primary Court 
and also of the lower Court show conclu¬ 
sively that this land is, in fact, a portion 
of the land let out to .Arun and that the 
321 bighas which might have been bower 
patta originally had, on tho date of the 
leose to Arun, become part of the danga 
patta. The next argument was on the 
question of limitation. The appellants 
before us, according to the findings of both 
the lower Courts, were for twenty years 
and upwards in possession of this land 
and the question that was raised in this 
appeal was whether the possession of tho 
defendants was adverse as against the 
les'or during the sufjsistonco of t'le unilor- 
leasQ. If it was not, it is quite clear, on 
the facts, that the present suit was 
brought within time. Tho decisions in 
this Court ;on tho point aro numerous. 
But tho decisions in favour cf the apjel- 
lants when ono reids the cares closely aro 
few and they consist, as 'far as I can sgo, 
amongst othcr.s, of the decision in the 
case of Prowinomoyi D<isi v. Kali Das 
Doy (1), a decision of Frincep and Field, 
JJ. That case has frequently nob been 
followed in this Court. In my own ax- 
perince while forming a number of a 
Bench of this Court certainly on one oc¬ 
casion that decision was not followed. 
The other case referred to is the case of 
Brindabuii Chunder Sircar Chowdhryv. 
Bhoopal Ghunder Biswas (2). That deci¬ 
sion also seems to support the argument of 
the 'appellants. The other oases that Dr. 
Dwark'iNathMitter for the appellants has 
cited in support of his argument do not, 
when closely read, support the proposition 
he pat forward, because in every one of those 


oases the Court was deciding a case where 
tho |)roporfcy had lieen lot out to common 
tenants and tlio Court drew attoiilioti i/i 
the cour.soof its judgment to tho differ¬ 
ence hetwoon a case whom t!»o property 
was let out to common tenants and a case 
wlmre the fuoperty was lot out iti ijara. 1 
do not think tliat tlioso ofhor cases cited 
by Dr. Dwarka Nath Mitter supi'ort the 
proposition tliat ho wished to make. As 
against that, there is a largo body of 
authority commencing with tho cato of 
Davis V. Ka^t'C Abihil ILtmi'l (d), ‘whieh 
is followo.d hy the decision in ll'cnicv/i 
Chnndvr Goopta v. Ritj Wirani in >;7 ( l), 
down to thelatcsfcaseciiedto us, pan.cdy, 
the case of Kisluvar Xalli SaJii Dev v. 
Kali Stinkar So-hai {i)). .Ml tliese cases^ 
decided clearly that where the property, 
was let out in lease, the possession of aj 
trespasser did not become adverse as 
against the lessor until the termination 
of the lease. That I think is not only 
established by those cases but is also cor. 
rect in principle. The diiliculbios of hold¬ 
ing tliab tho possession of a trespasser 
during tlia continuance of the lease could 
bo adverse as against the lessor are seri¬ 
ous, as has bean pointed out in more thin 
one judgment. I think tint the learned 
District Judge in the Court of aijpeal lie- 
low was clearly right when he hei 1 that 
tho plaintiff's suit was not barred by 
alverse possession. 1 tliink, tlierefore, 
tint the appeal fails and must be dis- 
missel wiMi costs, 

'L’he otlior question is the question 
raisolon the cros.s objection to the ap- 
ped, namely, that on the fin lings in this 
case, the loarnod Judge ought not bo have 
settled a fair and equitable rent as against 
the appellants bub ought to have passed 
a decree for ejectment. The learned Judge 
has found that tho appeilanfcs are tros- 
passers. lie has also found that the case, 
that the defendants set up that they 
bona fide held the land under a person 
whom they believed to be the owner 
thereof, is not a true case. The only; 
reason for which the learned Judgei 
thought that the defendants ought not to| 
be ejected was that they had been ini 
actual possession of the land for some 20 
years and that therefore it was not equit¬ 
able that they should be ejected. Bub ifj 
a person has been in actual possession for 

3. (1P67) 8WR55, 

4. (18G-i) low R 15. 

6. (1906) 10 0 SV N 343. 


1. (H92)9CLR 347. 

2. (1872) 17 W R 877. 



o8(i Calcutta 


DigambaU V. BrswESWAB (Fletcher, J.) 


1918 


'20 year-^ au-l f liere are no special circum- 
st irc-s i'lch a-M ive been lai Mown in the 
a-; (u a per.'on taking a settlement 
bona fi lo from a person whom he believes 
ito 1)0 entibler] to the laml, the mere fact 
that ho has been there for 20 years is no 
reason why ho should not be ejected. On 
the contrary it is more reasonable that 
should be ejected because he has been in 
possession of another man’s property for 
a considerable number of years. The de¬ 
cree of the lower appellate Court in this 
respect has been attempted to be sup. 
ported by Dr. Dwarka Nath Mibter by 
two decisions of this Court. But neither 
of those cases clearly applies to the facts 
of this case. The first case that has been 
relied upon is the case of hhnn Chandra 
Mitter v. Ilaja Ram, Jtanjan Chakra, 
iiittij (b), and the remarks that are relied 
on are to be found at p, 138. They run 
as follows: 

In a cise like this where the tenant encroa¬ 
ches not in bis charecter as tenant but asserts a 
hostile title against the entire interests of his 
landlord, the rule laid down by this Court in the 
ease of U <i/i Ahmed v. Tota ilenh (7) would be 
applicable, namely, that if a tenant encroaches 
on the adjoining waste lands of the landlord, his 
possession of the lands encroached uport can only 
commence to be adverse when a title ndverso to 
the landlord is asserted or the landlord bco)mes 
aware of the encroachment.” 

The present case is clearly distinguish, 
able from that rule, because the encroach¬ 
ment in this case was not an encroach, 
ment on the adjoining land of the land¬ 
lord. These lands do not belong to the 
persons who are the landlords of the other 
lands said to be held by the defendants. 
The only other class of cases is that class 
where a person has taken a bona fide 
settlement from another person whom he 
believed to be in fact, the landlord and 
entitled to let out the land. The learned 
Judge in the lower appellate Court has 
found that the case that the defendants 
set up that they bona fide held the land 
under a person whom they believed to be 
the owner thereof was not a true case. 
The equity that they set up as to long 
possession which satisfied Ihe learned 
District Judge is no ground, in my opi- 
nion, why they should be permitted to be 
in possession of the land which the 
learned Judge of the lower appellate 
Court has found they are holding posses¬ 
sion of as trespassers. I think we ought 
to allow the cross-objection of the plain- 

6. im) 2 C li J 125. 

7. 1904) 81 Cal 397. 


tiff-respondent and in lieu of the decree 
made by the learned Judge settling a fair 
and equitable rent of the property, we 
ought to direct that the defendant’s ap. 
pellants before us be ejected from the 
land in suit. The cross-objection is there, 
fore allowed with costs. 

Smither, J.— I agree. 

v.b./r.k. Cross-objection alloived. 
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Fletcher and Newbould. JJ. 
Digambar Das—Plaintiff—Appellant. 


V. 


Bistveswar Chowdhury and others— 
Defendants—Respondents. 

Appeal No. 2344 of 1915, decided on 
14th May 1917,from appellate decree of 
Dist. J.,24.PargaDa3, dated 16tb Janaary 


1915. 

(a) Tort—Defamation—Suit /or damigei 
against several persons making defamatory 
statements is not maintainable unless allega¬ 
tions are made by persons acting together. 

Where a number of persooe make delfttnatory 
silegatioDs against the plaintiS, aEoitagaiost 
all of them to recover damages for defamation 
will not lie, unless it is proved tba' the defen¬ 
dants made those iSllcgalions actingltogetber, as 
each publication of tbe libel or slander is a 
distinct tort and a separate suit would lie against 
every per>on uttering and publishingtheslander. 

[P537 011 

(b) Malicious Prosecution—Damages— 
Mere filing of complaint charging plaintiff 
with offences is not sufficient. 

A mere tiling of a petition of complaint 
charging the plaintiH with criminal oOences u 
not by it-elf sufficient to support an action 
against the complainants for damages for mail* 
cious prosecution, [ p 667 0IJ 

Provash Chandra Mitter and Snrendro 
Madhab Mulliok for Susil Madhab 
Mullick —for Appellaub. 

Jogesh Chandra Boy and Sarat 
Chandra Mukheriee—ior Respondents. 


Fletcher, J. —This is au appeal by the 
plaintiff from a judgment of the learnea 
District Judge of the 24 Perganas, affirm¬ 
ing the decision of the learned Subordi¬ 
nate Judge of Alipur. Tbe plaintiff 
brought his suit against 11 defendants 
bo recover damages, first of all, for malt 
cious prosecution and secondly, for 
defamation. I use the word defetoa- 
bion” advisedly. The case set np in the 
plaint was that the plaintiff had been 
prosecuted before the Deputy Magietrate 
of Diamond Harbour by reason of the 
defendants having filed a petition before 
the learned lilagistrate alleging that the 
plaintiff had been guilty of certain 
offences. The case of defamation w 
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argued in this Court aud before the l)ehalf of t.hf» fli'jeMfipt hna ariiiml that 


learned District -Tiidge is, I am satisfied, 
a totally difi'erent case to that set up in 
the plaint. It is quite true that in the 
para. 3 of the plaint the plaintiff 
states that the defendants are persons 
living in the same village with the plain¬ 
tiff and that they in collusion with one 
another are spreading false imputations 
against the plaintiff at various places, 
such as that the plaintiff bad been af-sis- 
ting in abducting young women. But it 
is impossible to imagine that the case set 
up by the plaintiff was that the 11 per- 
eons at one and the same time were at 
various places making serious allegations 
Against the plaintiff with reference to bis 
having set lire to certain bousesand being 
engaged in abducting girls. As a matter 
of fact, a suit like th'it will not lie un¬ 
less it is proved that the defendants made 
these allegations acting together, as each 
publication of the libel or slauder was a 
distinct tort and a separate suit would 
have to be maintained against every por- 
eon uttering and publishing the slander. 
The real truth is that in this inartistic 
plaint it must he meant that theseallega- 
tions against the plaintiff have got round 
the village and he, therefore, suffered in 
his reputation in the village by reason of 
these allegations which had become 
known by the petition of complaint. The 
learned Subordinate Judge dismissed the 
suit. The learned District Judge also 
affirmed that decision on appeal. 

First of all. as regards the caseof mali¬ 
cious prosecution, the view, that the 
learned Judge of the lower ai)pellat 0 
Court took, was that a mere filing of a 
petitiou of complaint would not by itself 
be Buificient to maintain an action for 
damages for malicious prosecution. That 
was the view taken by this Court in the 
case of Qolap Jan v. Bkola Nath Khelry 
(l). A similar view has been taken by 
myself sitting on the Original Side of this 
Court in the case of Deliozario v. Gulab 
Chand Anundjee (2). It is quite clear 
that we must follow those judgments and 
hold that the allegations in the plaint in 
the present case do not disclose any case 
for which danoages for malicious prosecu- 
lion can be awarded in favour of the 
plaintiff. 

The question of the defamation stands 
on a different footing.* Mr. Mitter on 

“(19108 cObO^Fi 0 SM. 

2 (1010 B7 Gal 868=6 I C 677. 


para. 4 the v^rit}en stat m n .‘uiiriinis 
to an .dn'is'i''n of the iiuMit’alic n 
of tho definiii’torv f-tattn ent? pet cut iu 

4 

para. 4 of theplaintand mereU adds a pica 
of justification. lam rot satisfied, not- 
VNithstanding Mr. Mittf-r's statement and 
the knowledge ho has ot the Vernacular 
in which the pleafings are drawn, that 
that is correct. I Ihit k that, ly the 
written statemetit it wa* prclahh in¬ 
tended to put ill issue the question as to 
whether thrse defaniator\ stateneiits 
had been published and in tliivt view I 
am fortified by tlie opinicn of theUarned 
Subordinate Judge and also of tire learred 
District Judge. They tO(k a similar 
view that the written Staten.ent did, in 
fact, put in issue the question as to 
whether these defamatory statements 
had ever been published. Tbe view that 
the learned District Judge tock with 
regard to that was (bat on that part of 
the cajo for daniages for slander the 
plaintiff had brci.ght his iU't apaintt tlj 0 
11 perfcns tot siatii g wbieli of them 
uttered and which of them pul.lished 
these slanders, where the^ were publish¬ 
ed and how they were jublislitd and to 
whom. 

He thought it highly in proper in 
a case like this to allow the phiintilf 
to amend his [.laint and set out the 
further particuhirs. I agree with the 
learned District Judge that if this plaint 
was annended in the way Mr. Mitter 
suggesle.i, it would be impossible, now 
we know that the plaintiff’s case is that 
the defamatory wcids weie uttered and 
published orally, to find that these 31 
persons all at o ie and the same time 
acting iu concert made publication of 
identically tlie same defanmtory state¬ 
ments against tho plaintiff. I think iu 
that case we would have to split up the 
case and direct 11 separate trials of these 
split up suits w ith regard to the separate 
publication of each of these separate 
slanders, because each publication amounts 
to a separate and iodependoot tort. The 
plaintiff ought not now*, considering that 
this suit started six years ago in the year 
1911, to be allowed to take such acouree. 
Whether the incidents of setting fire to 
the pile of straw or the assisting in the 
abduction of young girls are forgotten 
incidents or not I do not know. But it 
is quite possible that after such a length 
of time the plaintiff Digambar Das has 
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hef-n hv his cortinueci goofl 

con’iii'.fc to tlio contKlence of hi« frieuds 
jin.i uii3 ,:;enort'i pu!)lic. i thiok tint 
tins case oui'hb oot to he sent iiack for 
retrial at this prriocl. The inesent 
appeil, tliereforo, fails and must be dis- 

inis^Gi) u iHt crsts, 

Newbould J.—I asree. 

V K. Aiipcal (]is7)iisse(]. 


A, I. R, 1918 Calcutta 588 

T]:ln<)n akd Chaudhuiu, JJ. 
^^laJtOjned Ibrahim — Accused— Appel, 
lant. 


V. 

Etnperor~Opposite P.arty. 

Criiiiinal Appeal No. 80fi of 1916, De. 
cklcl nn oth Fehruary 1917. 

(a) Evidence Act (1872), Ss. 25 and 26— 
Slatsmenl by accused in presence of Excise 
Officers Police Officers present in same 
bouse—Statement is inadmissible. 

A stviicnitnt nia^le by an accused person, ar* 
rostf'd on a cliaryo of unlawful po.esesiicn of 
opium, to lixeise Otlicers iu a room of a house in 
a dll'- reijt, t’art of wljich tno police servants, who 
had .icconipiNied the Excise Officers and assisted 
in the arrest, were present, should for the pur¬ 
pose'-; of S. -20 bo regarded as made while in police 
eusiody aod is therefore inadmissible in evidence. 

, [Poj^DC'2, PS'.'-OClj 

(b) Evidence Act (1872), S, 25- Whether 
Excise officers are Police Officers-i.nwcrc, 

Quocu'. vv hefher Exeijo Officers who have 
large rowers of se.voh, arre t and dc t.-nlion. are 
to be regarded as Po-icc Otliurs within S. 25, 

(P 5S9 C 2] 

fc^ Cri;n:na! Trial— Evidence — Examtna- 
lion and cross examinalior, in batches pro¬ 
longing trial is not desirable. 

Lx.riiiinalion and orO'S-cxaniiijation of wit- 
ncs5->s by bakhes ia the Court of the Prcfidency 
Magistraie on varicu.s dates at intervals, thereby 
prolonging the trial, is not desirable. 
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Norton, K. N. Choudhuri, Monmatha 
NalhMuherjee, ProbodhCiiandra Chatter- 
jee and Ihhhuli likusan Saha — for'Ap- 
pellant. 

S P.Sinha, A. Sinha d.nOi Dasarathi 
Sanyat —for the Crown. 

Judgm6nt. In this case the appel¬ 
lant, Muhammad Ibrahim or Ibrahim 
Pahalwan, wag placed on his trial with 
six others before 4th Presidency Magis. 
trate on charges of unlawful possession of 
opium under S, 9, Act 1 of 1878. All 
were convicted and sentenced and the 
present accused, who received an appeala¬ 
ble sentence, has appealed. 

The case for the prosecution is that in 
^Dcert with certain informers certain 
Excise Officers arranged to give to the 
appellant a quantity of cocaine in ei- 


V. Emperor 


I9lg 


change for a correspondieg quantity of 
opium to be obtained from him, For the 
purposo of carrying through the traesac. 
tion a house, No, 1. Eden Hospital Lane, 
was hired. In this house behind the ball 
there are two rooms with an .inter-com. 
municating door. At the bottom of kbia 
door there are two holes, one a semicir- 
cular bole measuring by ]i inches at 
the meeting of the two-halves, and one 
a larger triangular bole caused by the 
decay of the wood work against the door 
post on the west. There are also doors 
leading from each room into the hall in 
front and into corridors at the back and 
sides To this house on the morning of 
I4th .\ugu3t a Mr. Pogose' a Sob-Ins¬ 
pector of Excise, took 25 ounces of co- 
caiue obtained from theExciseSuperinten- 
dent Paha. With an excise peon Sebrati, 
Pogoso placed himself in the southern 
room, and to the nortborn room were 
brought by the informers the appellant 
Ibrahim and another accused Bafiq. This 
was at about 5 a. m. The cocaine was 
shown to Ibrahim, who then left to fetch 
the opium, lie returned without it at 
abount 11 a. m. and it was then arranged 
that he should bring it in the evening. 
At about 7 p.rn. the same day, Excise Ins¬ 
pector Hossain stationed himself in the 
southern rcoiu. At or soon alter 8, the 
seven accused came with the opium and. 


on a signal given, Pogese, two Sergeants 
of police and the excise peons raided the 
house, and arrested the accused. Onewsfl 
captured in the northern room, 6ve as 
they rushed into the adjoining room, and 
Ibrahim the appellant as he tried to ncake 
his escape through the hall. The opioo 
brought by the accused to, and seized in, 

the northern room in a variety of packages 

was found to weigh just under 31 seers. 
The case of the appellant is that be knows 
nothing of theopium.that he wasarrested 
when walking along Eden Hospital Eoad 
as an innocent passerby, and was hustled 
into the house in question. He further 
says that on the morning of 14th August 
he was in Burdwan and that this case 
has been falsely brought against him be¬ 
cause he has incurred the displeasure of 
Excise Officer, Pogose. 

We may Brst examine the defence evi¬ 
dence. In support of the appellant s al¬ 
legation that on the morning of Hth be 
was absent at Burdwan, two witnesses 
have been examined, a doctor named Atu 
Kumar Bose and a pleader, named Aziaur 
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Rihaman. Thoir story is tint the apiiel- 
iaat was staying at the house of a friend 
named ^lonajit Ali and that t!)e doctor 
treatoi him for diarrhoea from 12th to 
14th and on each day gave him a pres¬ 
cription. The pleader says that on 14th 
he received from the appellant a sum of 
Rs. 5 as suhsoriptioo to a Mahoniedan as¬ 
sociation. N^w the appellant is not a 
member of the association, and this is the 
only subscription the ploider realized in 
the course of the year 191G. The receipt 
and the counterfoil do not agree an 1 the 
Treasurer's cash book his not been pio- 
ducej. The prescriptions again are on 
loose pieces of paper anl not on pages 
from the doctor’s printed prescription 
book. The doctor is the family doctor 
both of appellant's friend Monajat Ali 
and of the pleader Azizur Rahaman. 
Monajit Ali has not been examined. The 
doctor does not explain why on 30bh 
October he should have asked another 
doctor (3. K. Sen) to countersign a certi- 
6cate which the defence does not pro¬ 
duce. We are satisfied that both these 
witnesses have given false evidence. 

In explanation of his presence in Eden 
Hospital Road on the night and at the 
time in question appellant siys that feel¬ 
ing uneasy after his return by an afternoon 
train to Calcutta he went to his family 
doctor, gob a prescription and was arrested 
when on his way home. In support of 
theseexplanatioobareexiininod the doctor, 
Sham Chand Baral, one Rijani Kumar 
Dutt, and Sub Inspector Hansen, then of 
the Bowbazar Thana, to which thana the 
appellant was taken under arrest at about 
9 p, m. The doctor says that between 
7-30 and 8 p. m. the appellant came to 
his bouse and obtained from him a pres¬ 
cription for Rubini's Essence of Camphor 
(Ex. D). Hansen says that at the thana 
between 10-30 and 11 p. ra. and before 
appellaob’e release on bail he was shown 
Ex. D by the appellant and at the latter’s 
request placed his initials upon it. Rajani 
Dutt says he saw the appellant's arrest 
by a Police Sergeant at a point on Eden 
Hospital Road a little to the east of its 
junotion with Eden Hospital Lane. He 
is a chance witness and is a friend of, and 
has had business dealings with, the ap¬ 
pellant. The doctor’s prescription again 
is on a piece of paper, loose or taken from 
a book without counterfoils. The doctor 
has no diary and no register. For a well- 
known article such as Rnbini's Essence 


of Camphor no prescription is ucctssaryi 

and the doi'tor has to siy tiiat there was 

nothing serious the matter withtiiaiip- 

pell.int, a well to-do man, who has I ceu 

his natienb for three or four vears. 

% * 

Hansen’s conduct on his own showing 
is peculiar. The accused \\ere hrouglit to 
the thana at ahout 9. The charge was en¬ 
tered, an 1 iho I’Aciso Oi'ic'jvs and others 
of thoir party loft at 10-15, .\hout 10 30 
the appelK'it, he s\>s, showed him I'.x. 1). 
Ha does not. osnl: in why I'.'.'retaiiK-d it 
to appollant insteiloi retaiiiini' it and 
entering it in his regi-:‘:or. Ho exa¬ 
mine loo 2‘2nd Nevomher ;vni'\hon re- 
oailol for cros^i-exaininatiion on ilULh 


November, says for the liisttiiiio, tha' be¬ 
fore initialling Ex. Dire took his superior 
officer Inspector Rai’s peiniission. It is 
one of the complaints of the defence that 
their application, made on 1st December, 
for a subpoena upon Rai was refused. It 
is said that the statomenb rogirding Rai 
made by Hansen on 'dOth November came 
as a surprise to tbe defence, but, if true, 
iv should not liavo l> 00 n a surprise to the 
appellant and we are of opinion that the 
application made at tint stage was 
properly refused. We may further notice 
that the appellant has not explained why 
he said nothing of Ex. D to tho superior 
Excise Officers Rahaand Platts who found 
him under arrest at No. 1, Eden Hospital 
Line, at about 9 p. m. We are satistiod 
that these throe defence witnesses have 
also givcMi false evidence. We may now 
examine the evidence adduced by the pro¬ 
secution. At bhs outset, we may siy that 
tho Magistrate has improperly admitted 
in evidence esrtain incriminating state¬ 
ments said to have been made by the ap¬ 
pellant to Messrs. Plaits and Raha. It 
has been contended on behalf of tbe ap 
pellants that the Excise Officers who have 
large powers of search, arrest and deten¬ 
tion, are to be regarded as Police Officers 
within tho meaning of S. 25, Evidence 
Act. We need not decide this question, 
as it is tbe case for tbe prosecution that 
two Police Sergeants accompanied the 
Excise Officers, assisted in the arrest of 
the appellant, and were in tho house as 
part of the force in charge of tho pri- 
Boners at the time when the statements 
are said to have been made. Though these 
Police Officers were nob in the room with 
the appellant, Raha, Platts and the excise 
peons, yet in our opinion when making a 
statement in that room, tbe appellant is 
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to ha re‘;ar'-lofi inpoP-s custody for 
t.lu' piir[io-^63 oj S 2ti. F,-'i ien ;0 Act. The 
sta^’otnent- are theit-forc ina^'nissible. 

Of the prosociuioa Sergeant 

McC'-eelie and Sort-oai.‘ Gibbons (exa- 
miiiol iionitially as a Court witness) 
attempt to-^ui'pert the defence. Gibbons 
siysthatho arrested iho appellant on 
the Fj Ian flospitil Rv-i^ 3 or 4 yards to 
theei-ttof the juDciioo wiih Edeu Hos¬ 
pital Lina. Both sav that the aiipellant 
strugi^lol and was hU'tlel by them into 
the house No I and there in the house 
was taken charge of by tlie ExciseOiKccrs. 
The t-VO serg-ants have hopelessly con- 
tradicbed one another, and h ive also iu 
tlie course of tlieir depositions contra- 
dictel thennelves. McOreedie has fur- 
th r contra licted hi3o.>n previous state¬ 
ment tiben from hpn in the presence of 
(jinhjos by Hiha on 3lst October and ad¬ 
mitted bv MjOreedie to have been cor¬ 
rectly recorilel. It is inconceivable also 
thit if tbeir story has been true, appel- 
l-iut woil 1 not have gi^eo his account of 
his arrest bo Mr Platts aud it is clear 
that he did not do so. The two Police 
Sergeants are, it would seem, taking ad¬ 
vantage of the fact that by mistake one 
of the informers was arrested hy some 
one of the pirty, and we are satished that, 
for roasons best known to themselves, 
they also are deposing faUely. The other 
prosecution witnesses, Pogise, Hossain 
aud Sebrati, fullyhearuut t he prosecution 
OA99 as already set out. They are corro¬ 
borated by the seizure of the opium and 
by the capture (which is beyond dispute) 
of the six other accused. They are fur- 
ther corroborated by Raha as to the 25 
ounos of cocaine and by Riha aud Platts 
who at about 9 p. m. found ad the ac¬ 
cused including theappellantiindprarrest 
within the hou-e. It is urged that through 
the hole or holes to which refeience has 
been made the witnesses, Pogose in the 
iDoruiug, Hossain in the evening could 
not have seen the appellant as they say 
they did. Here the defence relies oa the 
evi tence of the planmaker. Manna, who 
says that through the middle hole be 
could ses into the adjoining room to a 
distance of only 3^ feet aud could see a 
man sitting in the room only up to the 
waist. No dou'^b, to see into the adjjiniog 
room, hot^h he and the Excise OflBcera 
hvl to stretch themselves on the floor 
and this they say they Hjd. Pogose does 
not say he conhDed himseli to the middle 


hole and it may well be that being younger 
men they were able to adjust themselvM 
better than Manna, We have no doubt 
on their evidence that the opium in qnes. 
tion was taken to the house by the ap. 
pellant in pursuince of the arrangement 
of which the officers speak and that bo 
was arrested in the hall by Hossaiu as ho 
was attemptiug to make bis escape. 

Id conclusion, we should say that we 
view with grave concern the manner in 
which the proceedings before the Magis- 
trate were protracted. The hearing began 
on 12th September and did not conclude 
until 7th December. In the course of 
these three mouths or so on as many as 
10 different dates, at intervals of 5 to 13 
day's, witnesses were examined or cross- 
examine! hy batches, in whole or part.) 
We have alieady animadverted on the) 
evils attendant on this method of trialj 
and W6 invite the special attentiou of the 
Magistrate to the judgment oi this Court 
in the case of Meredith v. Sanjiboni 
Dcbssi (l). Lastly, we should say that 
Superinbeodent Raha would, in our opi¬ 
nion, have been better advised if after the 
coraraencement of the trial be bad re- 
frained from taking a statement from the 
witness McCreedie ou 3l9t October. For 
the reasons already given, we dismiss this 
appeal and affirm the conviction of and 
sentence upon the appellant, who will be 
now called upon to surrender to bis bail 
and undergo the unexpired portion of tbw 
eentence, 

V.B /r.K. _ A r>nf.al dismissi^ 

1. (1915) 42 CjI 313=23 1 0 lOOO. 
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Richardson and Walmsley, JJ- 

Probhat Chandra Shome and othert" 
Defendants—Appellants, 

Shashadhar Kumar G/rose—Pisio^*® 
Respondent. 

Appeal No. 2853 of 1915, Decided^ 
19bh April 1917, from the aPP« •?*: 
decree of Sub-Judge, Dacca, D-/ 

April 1915. 

(•iCmlP.C. (1908). S. lOO-FindinJ^^^ 

lo undue influence ii one or fact anu 
be challenged in second appeal. 

The finding of a lower appellate C^nrt 
of the parties to a suit for cancellation ^ , 
meat executed 'it under undue 
finding on the merits and i®, therefore, ® 
to qaestim in second appeal, *^'*]“®* gho« 
some evidence, however untrustworthy, 

(bat pressure was put upon that patty a 
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the other party in whose favour the (iocument 
waa executed obtained an unfair ndvnntaRe. 

[P 504 C C: rsOSC 11 
(b) Regiitralioa Act. S 34 — Deed presented 
for. after period of limitation—Registration 
bfld not invalid. 

Toe recistration of a deed ia not invalid and 
{ntflectual merely because the deed was prcscuted 
for registration by tLo crantee without tlie con* 
sent of the gr mtor after the expiry of the period 
limited for the purpose, and the delay was ac¬ 
counted for by the production of a false eerti- 
floste of the iilnessof the Rrantor [P 5^14 0 2] 
(cl Contract Act (1872 , S 23—Public 
policy—Case—Compoundable and non com- 
poundable offences—Summons only for com* 
poundable offence—Agreement to compound 
whether valid 

Quaere .—Whether an agreement for the com¬ 
promise of a criminal esse is void as being oppos¬ 
ed to publ'c policy, where the c^se was iuitiated 
by a complaint alleging compmndable'and non* 
oompoundable offences but the Magistrate issued 
punmonsonly in respect of the compoundable 
offence. [P 592 Cl] 

Uohendra Nath Roy and Upendra Lai 
Roy—iot Appellants. 

Rash Behary Ghose, Salya Charan 
Sinlia—for Kespoodents. 

FACTS material will appear from the 
following judgment of the Court of first 

appeal: 

"Tbie appeal arises out of a suit to cancels 
document. The admitted facts of the case are as 
follows.” 

Many disputes were going on between 
the parties On 4tb November 1012 the 
plaintiff filed a complaint before the 
Magistrate charging defendants 1 and 2 
of his relations with offences under Ss. 
143, 447, 426 and 352,1. P. C. and on the 
following day, defendant 1 and a Mabo. 
medan filed a similar complaint charging 
the plaintiff, his son jn-law, and some 
others with offences under Ss. 144, 147, 
379, 504, 323 and 352,1. P. C. Summonses 
were issued by the Magistrate in both 
oises under S. 426 only. After some 
adjournments, the parties entered into a 
oompromise recorded iu a separate deed 
and registered it. Both the criminal oases 
were dismissed for non-appearanne and 
all the accused acquitted. Tbeplaintiff’s 
case now is that he only partially execut¬ 
ed the document under coercion and 
undue induenoe caused by the pressure of 
the criminal prosecution, specially as his 
son-in-law was implicated as an accused, 
and as the latter was to have appeared at 
the B. A. examination that year: that the 
oompromise to stifle a criminal prosecu¬ 
tion was invalid and that there was no 
legal registration of the document. 

The defendants 1 and 3 only appeared 


and contested the suit in the lower Court. 
The lower Court has decreed the suit, 
cancelling the document hub awarding no 
co^ts to the |)laiutiir. The defimdanfca 
have preferred this appeal. The pliiintiff 
has preferred a cross appeal as to coats, 
The points for decision in this appeal 
are: (l) Whetherthedeed of compromise 
whichhad the ol'fect of dropiiingtliocri- 
minal capes was valid in law? (2) Who- 
ther the document was validly registered? 
Has the Civil Court jurisdiction to con¬ 
sider tho point? (3) Whether the docu¬ 
ment was induce! l)y undue itiiluencoor 
coercion? Is it binding on the phiintiff? 
Was it fully executed? Wliethor tliopar- 
ties acted upon the compromise? Whe¬ 
ther the plaintiff is entitled to the costs 
of the lower Court? (4) The other points 
are not of much importance and need not 
be considered. 

Finding.—(1). It has already been ob¬ 
served that the Magistrate issued sum- 
mens under S. 426 only of the I. P. C. 
which is a compoundable offence. It is 
argued by the appellauts’ pleader that the 
deed compounding the offence under 
S. 426 is perfectly legal. On the respon¬ 
dent’s side it is argued that the compe. 
tency of the parties to compound acriminal 
case should be judged nob only from the 
particular section of the Indian Penal 
Code under which the Magistrate issues 
summons in the first instances, but from 
the offences alleged in the petition initiat- 
iug the case, because it is quite open to 
the Magistrate to alter the charge at any 
time and try the accused under the non- 
compoundable offences mentioned in the 
original petition. Theappellants' pleader 
has cited the following cases in support 
of his contention, namely, Amir Khan v. 
Amir Jan{l), Mahomed Ismail v. Pai- 
zuddi (2), Rai Charan Purkait v. Amrita 
Lai Gain (3). The respondent’s pleader 
contends that the last case rather goes in 
bis favour, for the criminal case ought to 
have been treated by the Magistrate as a 
warrant case and the accused should have 
been called upon to answer the graver 
charges of a non-compoundable character. 
The respondent’s pleader also contends 
that the principles laid down in the case 
of Fanindra Nath Ghatlerji v. Emperor 
(4) applv here and that the petition of 

1. (1999) SOWN 5. 

, 2. (1999) SOWN 548. 

3. (1910)6 1093. 

4. (1909) 86 Cal 67. 
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o npl-iinb'I’ii tlie CDiiipliiDiDt's sbaba 
rneiiron oatli (vivle Ex. l) should- deter- 
!iii-!e Lho char;i3ter of the case, as to 
'.\he‘ui;c'r 1 1;G stillin'' of such a prosecution 
woiiM Ijs OT'pi'sed to public policy. The 
ca=i»’'^ i-=>pe.l as Kaila^h Chnnder Pal 
V. ■loiiuu-hh (•'») Sha^kx. Saber 

}[ollah (i)) aa also quoted in support of 
the al'jovo \ iaw. 

i nave fully considered the arguments 
of l)n!.h sides and I think that the ques- 
tiotj whether an agreement lo stifle a 
criminal Oii.sa is opposed to public p-olicy 
or n.ifc, docs not depend on the procedure 
ihbe Magisiratochojscs to adopt for reasons 
bf his O'.vu. That question dciiends on 
jthe original intention of the complainant 
"as di,-:c!csed in his petition and Brst exa¬ 
mination on oath. That sliould form the 
determining factor as to wlietiier an agree¬ 
ment dropping sucha pro-ecution would he 
opposed to public policy or not. I accord¬ 
ingly lioM that the deed is unlawful, and 
I hud this point against the appelUnts. 
{2}. As to the registration of the dosu- 
raenti it is evident that there were grave 
irregularities. It is clear that the plaintiff 
did not appear before the Sub-Registrar 
within 4 months of the execution as re- 
quired by S. 34, Rsgistration Act. The 
jilaintiff did not show cause for the 
the delay in his appearance and in fact 
he had do business to do so, because he 
WAS not wiiliag to register the deed. The 
opposite party showed cause by producing 
R medical certiBcate of the plaintiff’s 
illness. The Sub-Registrar forwarded the 
sanie to the Registrar, who accepted it 
and condoned the delay. I do not think 
that the proviso to S. 34, ccmtemplates 
any such thing. That section evidently ap¬ 
plies to the case of an executant who is 
desirous of having a document registered 
and who has been delayed and shows 
aufficient cause for the same. That sec¬ 
tion and proviso does not apply where 
one party wants to force the opposite 
party to register a document. The pro¬ 
cedure in such a case is laid down in S. -36, 
Registration Act. 

The appellant’s pleader contends that 
the Civil Court has no authority to ques¬ 
tion the discretion exercised by the Dis¬ 
trict Registrar. He relies upon the oases 
of Durga Singh v. Mathura Das (7) and 
Gohdbhoy Mtilchand v. Tullokchand 

5. (1901)6 OWN 252. 

6. (1902) 29 Oal 409. 

7. U884) 6 All 46. 


Hamath (8) in support of his contention. 
But the facts of those cases are different. 
In the present case, the order of the Dis.' 
tricb Registrar was obtained by fraud on 
the strength of a false medical cartiSoate. 
The certificate is vague and it refers to 
the illness in Chaitra or Baisack. The 
plaintiff was not at all ill after that and 
he could have easily attended the Snb- 
Registr.ir’s office within due dateif he bad 
liked. The illness referred to in the 
petition Exhibit IF clearly refers to the 
plaintiff's indispoiibion on that date only 
and not on any previous date. The prin. 
ciple laid down in the cases of Joginee 
I^lohun Chatterjee V. Bhoot Nath Ghosal 
(9). Baij Nath Tewari v. Sheo Sahoy 
Bhaout (10), aud Broja Gopal Mukherjet 
V. Abinash Chandra Biswas fll), cited 
by the respondent’s pleader, I think, 
applies to the facts of the present suit. I 
do not think that the irregularity in the 
present case, which was substantially due 
to the false medical certificate, is cured by 
S. 87, Registration Act. There is another 
grave defect in the procedure of the Sub- 
Registrar. Thedocumenb in dispute con¬ 
tains a map. The map is undoubtedly a 
part of the document. Under S. 21 (4) 
Registration Act, the document could 
not have been registered unless it 
was accompanied by a true copy of tbs 
map. Under S. 62,Chapterl3of tbeR^i* 
stration Rules, the copy of the map re¬ 
quires to be signed by all the executant^. 
If tho map attached to the deed Exhibit 

F be supposed to betheoriginal.itappews 

that it is not signed by all the parties. 

The plaintiff has not signed it at 
map being a part of the document itselb 
there was thus no complete execution by 
the plaintiff. If the map be supposed to 
be the copy required by S. 21 (4), 
stration Act, it transgresses the proTi- 
sions of S. 62 of the Registration Rules. 
In any case, the document should no 
have been admitted to registration. 


called for and inspected the registw 
00 Registration Office and examiu 
map attached to the book. It 
signatures of all the exeouan • 
ough the plaintiff denies his 
ire. It is. therefore, likely that the Sdd- 
Istrar by mistake retained 
returned the copy the parties.^P^ 

, U897I 21 Bom 69. 

. (1302) 29 Cal 654. 

. (1891) 18 Oal 656 
. (1910) 5 10 127. 
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as I have observed before, the document 
should not have been re^'istered unless 
the copy was sigued by all the applicauts. 
I think that according to the priuciplo 
laid down in the case of Jnmbu Panlurd 
V. Muhnvimad Nutvab Aftnb Ali Klmn 
(12), the registration is invalid in the 
present case. I think that the Civil 
Court has jurisdiction to make such a 
declaration. I accordingly tind this point 
against the appellants. (3) The appel¬ 
lants’ ilaader contends that there l-eing 
no issue on this question the point canuot 
be considered. But the lower Court has 
considered the matter and the point 
is covered by issue 1 Sxei by the 
Munsif, No doubt the issue as framed is 
wide but it is not vague. The case of 
coercion and undue influence is set up in 
the plaint and denied in the written 
abatement. The appellants have there¬ 
fore nob been prejudiced by the lower 
Court cot fixing a separate issue on the 
point. 

The case of coercion is not made out. 


it is clear that tliere must have been con- 
sidorahlo dilference in the two drafts, 
otherwise the defemlants would not have 
insisted with such tenacity upon the ac¬ 
ceptance of their own draft. 

It is however incnmhont on the plain- 
titl ro |>rovo that the defendants ohtlined 
an unfair advantage over the plaintitf by 
the transaction. There is no iloiilit uo 
detailed evidence on thi; point Ijiit there 
is some evidonca on tiio pi lititiirs si le, 
Tlie map attaclic l ro v oul ) go 

to sho.v tluib tlm pliintitl his hocii init 
into a disadvatitigoous poinon. The 
plaintilT lias been obliged to give up mn--t 
of the va!ua!)l 0 lauds wliicii were in bis 
possession before without an atleiiu.ite or 
a fair campensation. The map would 
also show that roughly the plaintiH'lias 
been obliged to give up a large area, The 
oral evidence under the circumstances on 
the plaintilT's sile as to the unfairness of 
tho transaction is sufficient to shift the 
onus on the defendants, who have not 
adduced any evidence to discharge it, 


There is no evidence that the complaint 
lodged by defendant 1 was false and was 
thus an act forbidden by the Penal 
Code. As to the case of undue influence 
defendant 1 appears to have been in a 
position to dominate the will of the plain¬ 
tiff. The plaintiff’s son-in-law was im- 
plicated as an accused. The said son-in- 
law was to have appeared in the B. A. 
examination in that year. He came on a 
casual visit to his fabher-iu-law’s house 
and his being implicated in the criminal 
case was no doubt a cause for sore distress 
to the plaintiff. If the son-in-law had 
nob been implicated, the plaintilT would 
never have agreed to the compromise. 
Then again defendant 1 filed a petition 
and insisted on the personal attendance 
of the son-in.law. Defendant 1 would 
nob be satisfied by the appearance of the 
aon-in-law through a mukhbear although 
the Magistrate proceeded in the first in- 
stance under 8. 426, I. P. 0. All this 
must have weighed greatly on the plain¬ 
tiff’s mind. And then the defendants did 
not accept the draft compromise prepared 
on the plaintiff’s side. They insisted on 
their own draft in its entirety. They 
gave no quarter. The plaintiff’s friends 
had no option but to urge the plaintiff to 
accept the defendants’ draft. Although 
the plaintiff has not produced his draft 

12. A I rT 914’P Ol0=28 I 0 422=37~AU 49= 
421 A 22 (PC). •• .. 


Besides it is apparent that the plaintiff 
took the earliest opportunity of repudiat¬ 
ing the transaction. Hid it been a fair 
one the plaintilT would nob have behaved 
himself in that way. I therefore think 
that the transaction is not binding on the 
plaintiff. As to the allegation that the 
compromise was acted upon, I have to 
observe that the defendants did nob 
remove the eastern huts till after the 
registration was effected. The service of 
summons in this suit was effected on the 
eastern plinth. The defendants’ witness¬ 
es have deposed contrary to the written 
statement. The plaintif!' is H annas owner 
of Madao Sing's bari and the fact of his 
cutting trees in that bari cannot be held 
to be an acceptance of the terms of the 
deed. I therefore think that there has 
been no acceptance on the part of the 
plaintiff of the berms of the deed and 
thus it is quite open to him bo bring this 
suit. 

I hivo alrc'idy obasrvsi that tho plain* 
tiff did not sign the map which is part 
of the document itself. The defendants 
have adduced no evidence to shov that 
the plaintiff actually signed the original 
map retainei in the registration office. 
The deed inclading the map was written 
in duplicate. The defence evidence showS 
that all the parties signed both the docu¬ 
ments and both the maps at the same 
time and place.but the'said -evidence is 
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liilto. Tlio i'l rliiiotriirs possession 
was til-.'il ill the Cvurt below, and has also 
heeu liie-i here. There is no signature of 
any party in rho said map. The allegation 
in Iho plaint that the deed was only 
piii tially executed thus seems to he truo. 
Such a deed cannot, therelore, stand even 
if it is legally valid and duly registered. 
1 find this point in favour of the respon- 
(leiu. (1) I think that the order of the 
lovver Court as to costs is right. It is 
accoKiingly ordered that this appeal be 
dismissed with costs and interest at 6 
per cent, per annum from this date till 
realization. The cross appeal is also dis¬ 
missed. 

Richardson, J.— This is an appeal 
from the judgment and decree of tlieSub. 
ordinate dudge. iD.ccn, dated IDth April 
1‘dl‘i, ocDiirming tho decree of tlie Munsif 
of .Munshiganj. The suit was brought by 
tho plaiutifi, Shasbadhar Kumar Ghose, 
for tho cancellation of an agreement 
dated 2'2nd Mngh 1319 (4th Kobruary 
1913). Itapjears that the plaintiff and 
the defendants are co-owners ot certain 
properties. Something occurred early in 
November 1912, which led the parties to 
hie complaints against each other in the 
criminal Court. The agreement in ques- 
lion, which is an agreement for the 
partition of the common properties, is 
expressed to have been made for the pur. 
pose of putting an end to all disputes 
between the parties and for the purpose 
of settling or compromising the criminal 
cases which had bean Instituted and were 
still pendieg at the time. The Courts 
below have concurred in setting aside the 
agreement on three grounds. They have 
lield, firstly, that the agreement is op. 
posed to public policy as being an agree¬ 
ment to stifle criminal prosecutions and, 
therefore, void under S. 23, Contract Act: 
secondly, that the Begisteiing Officer 
had no jurisdiction to register the agree¬ 
ment, and thirdly, that tbs agreement 
was obtained by the exercise of undue in¬ 
fluence. 

There is room for considerable doubt 
as to the correctness of those conclusions. 
On the question of the agreement being 
opposed to public policy, the decision of 
this Court in Muhammad Ismail v, 
Samad AH Bhuyan (13), and its bearing 
on the view of the law taken in the 
Courts below would at least require con¬ 
sideration On the question of regiatra- 
18. (1916) 92 10 SiT. “ 


tion again, I am quite unable to follow 
the reasoning of those Courts and am 
satisfied in my own mind that they were 
wrong in supposing that the'agreemeot 
was not validly and effectuallyregistered. 
It is unnecessary, however, to examine 
these questions in detail because on the. 
remaining question, the question of undue 
influence, while I doubt very much whe¬ 
ther I should have reached the same 
result on the merits, the merits are not 
open in second appeal and the jurisdiction 
of this Court to interfere is limited. The 
learned Subordinate Judge, at any rate, 
seems to have found that the implication 
of the plaintift’s son-in-law in the crimi¬ 
nal proceedings caused the plaintiff much 
distress of mind and placed defendant 1 
in a position to dominate the piaiotiff'e 
will, and further that the defendants ob¬ 
tained an unfair advantage over the 
plaintiff. I have considered whether 
there is a sufficient fiodingthat tbede- 
fendants or any of them actually brought 
pressure to bear on the plaintiff. Itap. 
pears that the plaintiff’s son-in-law was 
due to appear in the B. A. examination oi 
the Calcutta University and that defen¬ 
dant 1 filed a petition in tbecriminal case 
which he had inetituted and in which the 
SOD- in-law was an accused, objecting to 
the latter appearing through a pleader 
and insisting upon his personal appear¬ 
ance. The Subordinate Judge lays stress 

upon that and upon the defendants refus¬ 
ing to consider auy modification at all 
of the agreement which they offered to 
the plaintiff. According to the Subordi¬ 
nate Judge they issued a sort of ultima- 
turn. If the offer was not accepted io its 
entirety the criminal case would be pro¬ 
ceeded with. Ido not know whetberl 
should have taken the same view of the 
evidence. 

The case is one somewhat near the line. 
It bears a strong resemblance to the case 
oiGohardhan Das v. Jai Ktshen Das 
(14). That case was decided by tbs 
Allahabad High Court under the old 
S. 16, Contract Act, but according to tbe 
commentators is still goo 1 law under the 
section as it now stands: Pollock and 
Muila’s Contract Act, Edn. 2 p- 79. It 
came before tbe Court as a first appe« 
and the merits were open. Here, as I have 
said, the merits are not open and I can¬ 
not say either that there is no finding 
that the plaintiff was subjec ted topressoff 
14. 11900) 22 AU 221. 
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or that there is no evidence at all on 
which that hndir{’ or the finding that an 
unfair advantage was obtained can be su|i. 
ported. That being so. the present appeal 
(ails, but, in ray opinion, the suit does not 
redound to the plaiutifl's credit. He and 
his soD-io-Iavv were acquitted in the cri- 
minal proceedings aud though the plain- 
tiff may have got the w’orst of the bar- 
gain. I have a strong impression that if 
the plaintiff had been a man of sensitive 
honesty the suit would not have been 
brought. I propose, therefore, that the 
app<>a! should be dismissed without costs. 
Walmsley, J.—I agree. 
v.b./r.k. Appeal dimmed. 

A. 1. R. 1918 Calcutta 595 

Chatterjea and Smither, J.T. 

Sasi Eania Acharjee Bahadui —De¬ 
fendant—Appellant. 

V. 

Eunja Uohan Moitra and another — 
Plaintiff and Defendant—Respondents. 

Appeals Nos. :j26l and 2133 of 1915, 
Decided on 25th May 1917, from appellate 
decrees of Addl. District Judge, Rajshahi, 
D/ 25f,h May 1915. 

(a) Riparian Rights—River changing course 
—Old course is to be taken to have become 
private properly. 

VVbcD a rivor bas changed its course, its old 
dry course (in tbe absence of special circumstancfs) 
must te taken to have become private prorerly, 
and tbe owoerol the soil is eutiiled to bheels or 
poods, guHs or damoorcs in which water re¬ 
mains but nbicb do not commuoicate with tbe 
river except iu tbe time of floods. (]8G4)R'. 
B 106, PoH.^ (P 595 C2] 

(b) Riparian Righls — Fishery — Fishing 
rights in sheets of water adjacent to river, 

Tbe owner of a fishing right in a river bas no 
title to fish in sheets of writer'adjacent to tbe 
liver with which the river commuDicatcsonly in 
the lime of fioi d, unless those sheets are part of 
land in the bed of the rivrr itself. [P 695 C 2] 

Jogesh Chandra Boy and Bhupendra 
Chandra Guha—ior Appellant. 

Dwarha Nath Chahervarty and Bira 
Lai Sanyol and Phamndra Lai Maiira 
for Girija Prosanna Sanyal—lot Res¬ 
pondents. 

8. A. No. 3261 0 / 1916. 

Judginent.-“Thi8 appeal arises out of 
a suit relating to a jalkarin certain kopras 
or Sheets of water w hich once formed the 
bed of the river Mabananda. The plaint- 
iffe claim them as part of their putni. They 
allege that these kopras have no connection 
with the present river Mabananda. The de. 
fendant claims them as part of bis jalkar 
in the Mahananda river. Tbe Courts below 


hftvo concurreil in di'croeing tho suit. Tlio 
(lofemlant lins ni pealed to this Cc urt. It 
it) fouinl tliat tliu kopras lio uilliin tlio 
plaibtilTb' putni. It ia al^ofinixl that 
tlieriver Ituf completely eliaiigoii itscourfo 
and moved iTiaiiN mile!^ awayfiom llio 
k( pras, which are now furrciundeil hy 
cuUuraiile lands. Tim defendanls, how¬ 
ever, claim a right to the kopraa on the 
ground tl)at they aie cinnected with the 
rivor at certain seasons ot tlm vein. Hut 

the learned Sulox inate .liidgo finds: 

“II isclpHily the tlo d v.atsr of i!i(‘ inif^lity 
Pudda which inuid.HKl il »• i-iiiitc cciniirv ihnt 
gets into tli< m and ri lianiliii,ti'.< ihi-c< nm Nii ii," 

Several cases hue been citc.i m mmi. 
ment before us. In an early case on the 
point. Grey v. Anund Nohun Moitro fl) 

the rule of law is thus stated: 

‘‘If the river simply changed il.:; course, aud 
there is nothing to in<>dify ibe conclusico which 
the Court ought todrjw fn-m Hat fin pie fact 
tbe old dry ccurse of the river rruft b-inkrn to 
have become private projeriy. And as iocidcut 
to and part of tbe fame, the oweerd tiu- sc.il is 
entitlfd to all bhf« Is or poi ds. eul's or datneorea 
iu which wa’er ren atns, bni which do not com¬ 
municate with tbe river except in tie time of 
floods. ” 

The recent case of Snrat Chandra 
Singh v.Chandra Mohan Bavdhopadhya 
(2) shows that a grant of hi-hers right, in 
a river decs not give to the grantee title 
to fish in sheets of water adjacent to the 
river witli w hich the river communicates 
only iu the time of flood. Reliance is 
placed on hehaH of the appellant on tho 
cases of AhmadiBeanm v. M(’h'>.^y Tara, 
noth Gkoih iZ) and Jotendra Narayan 
Boy v. Crowfotd (4). But in these cases 
the jaikais were part of, and in the bed 
of, the river i'self. In Jagendra Nmoyan 
J?oy'sesse (4) Maclean, C. J., referred tc 
the finding of the Itarned 1 istricb Jud^e 
namely: 

“five or fix yearo ago, tbe chnnofl in dispute 
was part of tbe bed of the riv r; ii lies io chur 
laud, which ia auDually futmog^d aod iu ibe 
rains, the current through this ehaui.el if strong 
eo< iwh to cut Hw-ny the bark. When fiords go 
down, the chaonel C( utttiuef for a tin e to be ecu* 
oeoted with the river, but the contexion may 
dry up io tbe bot wbeather. Tbe danio( s is eitil 
so far a part of tbe r>v« r system (hat it may io a 
finple vear form a new mouth or chani.el nf con- 
sexion with the tivrr, as ie. did in 1309. In 
such circun a'ancee 1 cens'der ihst li is in • fleet 
still as atm of the river ai d that the plaintiff, 
wbo has also all the geseril rights of fishery in 
that part of thr G mges, is euiitied to the fishery 
of the disputed channr 1.” 

1 {TbGV)^\v"R i(8. 

2. (1911') TIC 140. 

3. (1913' 21 I C 2:^.3. 

4. (1905) 32 Cal 1141 
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ail 1 1 f'l it 

“til.- <li ir'U- il '.v,-.trr then hu-ins Heen part of the 
l,:l til'-’ ri'-criiiul Iho pl'i'iitin liaving fishery 
ri.'Jil' ill llie a'lj t'.-eiii. liar.ges and the two hein'^' 
coiiiiSLlPil, a ling current of authority would 
api'eir to<'Ai-h lint the pUintilT i= eutitled 
to the ti^herv ri hU' he now cUini'=.'‘ 

In .-Ihn/ I'h oiso ('i) feliQ HhssU 

'\ore no iloui't at a tli.-'-t-aneaof somft miles 
from I.I 10 -li'v neither stroam o( the 
(J.iiige-i. li'it -leokin^. C. .1 . poinfel onb: 

■'sYhPii tli’i .iij'iu il raiti-; are e-t vUi^hed tbi-^ 
drv wca'tuT sirei‘11 extends on iti southern ?ido 
a-; f ir a-lh.it whi'll the 'l-fen'lnul:-! de-icriba 
l!io soatlv.TU high hiiik of tha danger, thug 
covering the bbeol'; in >uit which lie to the north 
of the biuk." 

Then ai’iin he said: 

“To change fnin aslreiin, ^ mile or so in 
width, to an expense of w.at. r 10 niiles across is 
romaik ible, !-iu il is inlbiog nnu^nal in this part 
of the nvor d ing’.-'; it is of regulir annual occur* 
rrnce. Nor i < the increase in volume so transient 
a.s to bo iiogligibln for the purr-ose of considering 
v;bcthcr the ihod slreiin i-* a part of the river; 
it lasts cacli vcir fora couple of months and 
notwithstanding its expanse, there is a current 
in it from west to east, though naturally not a 
strong one. This increase of the volume of water, 
extending as far as the southern high b-ink, is not 
au inundation, it is the normal flood stream of 
the dauges and au iutejfral part of the river.’’ 

It was clearly found in that ciso that 
the bheels lay between the hanks of the 
Gauges and the bei of the river and the 
case of Rama Nath v, Ishan Chandra 
Renerjee (0) and the other cases relied 
upon on behalf of the appellant were dis¬ 
tinguished on the ground that in none of 
thorn the liheel was actually in the bed 
of the river over which the claimant had 
jalkar rights. The case of Jogendra 
Narayan Roy v. Crawford (4) was re¬ 
ferred to as showing that jalkar rights 
extend to waters in the river-bed, though 
they are not connected with the waters 
of the flowing stream throughout the 
year. The learned Chief Justice further 
observed: 

“Eich case must depend on its own peculiar 
circumstances. Where the right of fishery is in 
a river, then the Court has to be satisSed on a 
consideration of all the material facts and con¬ 
ditions whether it can fairly and reasonably be 
said that the waters over which the fishery is 
claimed areA part of the river. In this case I 
think it may fairly and reasonably be (said that 
the bbeols in suit are throughout the year a part 
of the river Ganges. They certainly are such 
during a part of each year and they lie in that 
which throughout has been and still continues 
to be a part of the rivor-bed.” 

Tn the same case Mookerjee, J., also 

observed: 

“It is indisputable upon theevidence that from 
year to year during th e rains, the river attains 

5. 2 Seves 163. 
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a breadth which varies from 8 to 10 miles and 
this state of things continues during a period of 
at lpa=!t two months. There is no room for sug¬ 
gestion that th's is an accidental 'phenomenon, a 
flood or an inundation, a temporary overdov 
due to extraordinary rains or some similar excep¬ 
tional causes." 

Referring to the principle that a grant 
of lishery right in a river does not give 
to the grantee a title to fish in sheets of 
water adjacent to the river with which 
tiie river communicates in the time of 
floods, he remarked: 

‘ This prineiplo however has no application to 
jalkvrs situated in the bad of tho river itself; the 
granted of a flshary right in the river is entitled 
to fish in all ivaters comprised within the banks 
of the river, and the circumstance that a parti* 
cular .sheet of water may, during a part of the 
year, be disconnected from the flowing stream 
or permanent current, does not aSret the rights 
of the grantee." 

In the recent case of Srinatk Boy v. 
Dinabandhu Sen (Gjdecided by the Jodi- 

cial Committee, their Lordships held: 

“It must now be taken as decided in Bengal 
that the Government's grantee can follow the 
shifting river for the enjoyment of his exclusive 
fishery so long as the waters form part of the 
river system 1 within the upstream and down¬ 
stream limits of bis grant." 

In the present case, as has already 
been stated, the river Mahananda entirely 
changed its course and moved many 
miles away from the kopras. These; 
kopras ^are completely isolated and are_ 
not part of the bed of the river. There, 
is no connexion with the river 
when the whole country is iriundated by 
the flood water of another river. I _ 1 ®, 
contended on behalf of the appellan ® 
the case should be remanded for a 
finding as to whether the kopras are si^*’ 
ated within the banks of the river. ” ^ 
think it unnecessary to do so having r - 
gard to the facta found. The river Mah^. 
nanda is a small river. It hf 
many miles away and it was not tbs 
of the defendants that the kopras i® 
the bei of the river. Their case was th 
the kopras are connected with the 
at certain seasons of the ^ 

have seen that tfie connexion 

by the inundation of another river ra * 

The appeal fails and U dismisssd 

No. 2133 »/1915-7“‘rfe' 

that there was an agreement beewe 

plaintiff Lalit and the Vis' 

June 1909 in respect of the jalkar 

case. It was agreed tha t _ 

“gTaI R 1914 P 0 48=12 Cal 489=12 I ^ 

=25 I 0 467 (PC). 
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“the estate of Jfabarajs Kumar Sasi Kant Acba- 
tya will be entitled to fishery rights in the river 
JInhacandft beyond tho boundary lino referred 
to in para. 1 and so long as either mouth of the 
said river Mabananda remains open to naviga¬ 
tion by country fisbery boats.” 

But the river having changed its course 
so completely, the provisions of the agree¬ 
ment cannot apply to these kopras. Tlia 
learned District Judge observes: 

“It is an unfortunate thing that it was almost 
about tbo date of the signing of the document 
that the river went away, but this cannot affect 
the question of the actual terms of the deed.” 

We are of opinion that the Courts 
below have taken the right view and the 
appeal most accordingly be dismissed 
with costs. 

v.b./r.k. Appeals dismissed. 

A. 1. R. 1918 Calcutta 597 
Fletcher ard Kichardson, JJ. 

Ram Kumar Chackerbutty and another 
—Defendants—Appellants. 

v. 

Birendra Kishore Manikya Bahadur 
—Plaintiff—Respondent. 

Apfieals Nos. 3444 of 1913 and 34, 35 
and 36 of 1914, Dec ded on 11th January 
1917, from the appellate decrees of Dist. 
Judge, Noakhali, D/- 27th -Tune 1913. 

(a) Record of Right*—Entry in, ii presum¬ 
ed to be correct — Bengal Tenancy Act 

(1885), S. 103 (Bj. 

An entry in a Record of Rights is net conclu¬ 
sive, but it is an entry to which by statute tbo 
presumption attaches that it is* correct unless 
and until tho contrary is proved by legal evi¬ 
dence. ( I’ 5'.)7 C l) 

(b) Civil P. C. (1908), S. 100-Entry in Re¬ 
cord of Rights—Rebuttal of presumption of 
correctness is question of fact. 

The question whether the presumption of cor¬ 
rectness attaching to an entry in a Record cf 
Rights has been rebutted or not is a niatter with¬ 
in the competence of a dual Court cf fact and is 
incapable of being reviewed by a Court having 
the Umited jurUdiciicn that the High Court has 
in beaciug a second appeal, [ P £97 C 2] 

Upendra Kumar Ray — for Appellaufc. 
Dwarkanath .Chackerbutty, Rome:>h 
Chandra Sen and Birendra Kumar Das 
—for Rospoudents. 

Fletcher, J.—These appeals are pre- 
(erred by the defeodaots against the judg¬ 
ment of the learned District Judge of 
Noakhali, dated -27th June 1913 revers- 
ing the -decision of the Mucaif of the 
Second Court at Feni. The plaintiff 
brought the suits out of which these ap- 
peals have arisen to recover rents from 
the defendants as his tenants after deola- 
ration of his title to the lands. Rents 
were asked (or a period extending from 


Agrahan 1314 to Kartick 1317 B. S. In 
their written stateu'.cnts tho defendants 
set up tliiee ideas; tirst of all, that they 
held the lands as Niskar lands, secondly, 
that, if they were not Niskar, thcdi pos¬ 
session had been adverse to Ihe i-laintill 
since ‘27lh .Agrahan I'-'IO T. K. and third¬ 
ly, that the plaintitt's s-uits were hanod 
liy limitation. The third plea ( hviously 
has reference (o the amountsof rentssiied 
for between Agrahan 1314 and Kartick 
1317 B.S The adverse title sot up N\as 
from a spocihe date, 27lh Agrahan 1290 
T. I'h The cases cair.e on for trial, The 
Munsif found that none of tho lands was 
Niskar. Ue, however, found that the 
suits were barred by limitation and l)y 
adverse possession from an assertion of 
tbe defendants’ right during the publica¬ 
tion of tbe Record of Rights. That case 
was not pleaded anywhere in the written 
statement. The adverse possession that 
was pleaded was said to have run from 
27tb Agrahan 1290 T. E. On appeal to 
tbe lower appellate Court, the learned 
District Judge set aside-tbe decision of 
the Munsif and assessed rents in favour 
of the plaintiff. The learned Judge had 
this evidence before him. lie bad the 
Record of Rights in which thedefendants 
were stated to be settled raiyats with 
liability to have the rents assessed. 

That Record of Rights had been duly 
liuhlished in the manner required bylaw. 
The learned .judge was competent to act 
upon that as the final Court of fact. The 
questica ho ):ail to consider was whether 
the e\ i'lunce that liar! lieen produced re¬ 
butted the presuniidion cotit'ined in that 
record. It is (tuite obvious, although tbe 
learned Ju-lgo dealt with the matter in a 
somewhat summary manner in hi^ judg¬ 
ment, that he came to theconcluaion that 
the evidence tliat had been adduced on 
behalf of the defendants did not rebut the 
presumpticncontained in Recor'l of Eights. 
That was a niatter obviously within tbe 
competence of a final Court of fact. In 
ray opinion it is a matter incapable of be¬ 
ing reviewed by a Court having a limited 
jurisdiction that this Court has in hear- 
ing a second appeal. AA'hether, if the 
matter had been open to us, we should 
come to the same conclusiori as the leatn- 
fed District Judge has come is nob a mat- 
ter we have to censider. The learned 
District Judge having come to the con- 

h e should act upon the Re - 

1, (1912) 15 1 C 64. 
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c"irf] of I’:’Ilf.', wo iro no^. e''n>|'ieton!; in 

lv-*u'in-’ lii '^‘■‘oonil ajipoat to review thit 
•lo'rii^ii.m. I tlioik in the result the pre. 
(jonb appoils fail and -nnist he disaiissed 
with 

Richardson, J. — As the rlocision in 
.(ao/f; Hj:/ v. .\[ iharaja THreH'ha Kis- 
lihore Miniikj/a h-ihntliir {!), to whicli I 
was a piifcy, has been so tnu.yi referred 
to, ] o'usb aid a few Words. Having 
listened with an entirely open mind to 
the ariiiirient addressed to us by the 
learned pleader for the appellant be¬ 
fore us, lam stillof opinion that thedeci- 
sion is correct in principle. .\n entry 
in a Record of Rights is not conclu¬ 
sive hut it is an entry to which by 
Statute the presiimidionattachesthatitis 
correjt unless and until tlie contrary is 
proved by legal evi lence. In these cases 
the entries necssarily imply that the 
landlord, the res/fondent Maharaja, was 
entitled when the Records of Rights 
was lioally published bo have a fair rent 
assessed on the land held under him by 
the appellant-tenants. At the time, 
therefore, the possession of the tenants 
was prinn facie a possession uhich w'as 
subject to the liability to pay rent. What¬ 
ever adverse claim the tenants had previ. 
ously set up, the landlord then succeeded 
in obtaining an authoritative declaration 
importing that tlie claim was unfounded. 
Prinufacieagain thesuhse-iuent p.issession 
of the tenants wa.s a posses'ion consistent 
with the entries. It wa«, of course, open 
to the tenants to show that the entries 
were wrong when tliey were made or that 
by reason of something which had since 
happened, coupled perhaps with vvhat 
had happened before, they had ceased bo 
to represent the true state of things. But 
the burden was on the tenants to displace 
the entries and the results flowing from 
them. As I gather from the judgment 
of the Court below the learned Judge 
was of opinion that the tenants had not 
Bueceoded in rebutting the statutory pre- 
sumption or in shosving that the entries 
no longer represented the true state of 
tdae facts. Tlie questions which arose in 
that connexion were essentially questions 
of fact and there appears to be no ground 
for disturbing in second appeal the con-, 
elusions arrived at by the learned Dis-' 
rich Judge. Indeed very little attempt 
seenas to have been made in the Courts 
below to show that the entry was 
wrong. According to the trial Court the 


tenants had nob shown any title to hold 
the land rent-free. In the appellate 
Court no attempt or little attempt seems 
to have been made to contest this find- 
ing. The tenants seem to have relied on 
the fact that, before the final publi. 
cation of the Record of Rights, they had 
asserted a claim to hold the land rent 
free. Their learned pleader stated that 
the assertion was made not before but 
during the course of the proceedings in 
connexion with the preparation of the 
Record of Rights. It is clear, as it seems 
to me, that the learned Judge was euti. 
tied on the question of fact to bold that 
the mere fact that this adverse claim had 
been made was 'nob sufficient to show 
that the entry in the finally published 
record was wrong. Apparently, no pres¬ 
criptive title to hold the land rent-free, 
acquired prior to the Record of Rights, 
was established to the satisfaction of 
either of the Courts below. 

Tne case of Birendra Kisore Uaniict/a 
Bahadur v. Nazir Mahommad (2) and 
Birendra Kisore Manikya Bahadurs. 
Kailas Chandra Sarkar (3), to which 
our attention was invited, were cases in 
which it was held in the Courts below 
that the entry in the Record of Rights 
was rebutted. There is therefore no 
conflict between our decision in the pre¬ 
sent case and the decisions arrived at in 
those ciscs. For these reasons I 
that these appeals should be dismissed 
with costs. 

v,B /r.K. _ Apyeals dismissed ^ 

2. (1915) :10 I C 917. 

3. (lOlsj 30 I C 937. 
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Sanderson, C. J. and Mookerji, J- 
Ketohey Oharan Banerji and others 
Debtors—Petitioners. 


V. 


Sarat Kumari De&i—Creditor Op* 
posite Party. 

In the matter of Appeal No. 87 of 
1914, Decided on 9th January 1917. ^ 

(a) Practice-Co.U-Coil. awarded again*! 

nominal party in iniolvency proceeding* 
stituted at instance of real party can t»« 
covered from real party Insolvency. . 

Proceedings for the adjadication of tM pa 
doners in insolvency, instituted in 


Side of High Court bv certain persona m 
name of a lady, were dismissed with costs aga 
the lady by an order of the Court, and ao apt* 
against the order preferred in the d®®® ® i. 
lady was also dismissed with costs by the apt" 
late Oaurt: 


1918 Ketokey Oharan V. Sarat KOMARI (s-inderson, 0. J.) Calcutta ■'390 


Held: on a substAntivo appliciiiion oi ibo pi ti- 
tioaers lo Ibe appi Uiile Court that tbo real pcoilo 
who put forward the Udy to iiistitmo llie pro- 
ceedingg for tbo adjudicatiou in insolvency 
should be made to pay the costs of the proceed¬ 
ings awarded against tho lady and taxed by tbo 
Taxing Officer, Hlthough those persons were not 
present when the taxation of costs took | Uce on 
K notice to the lady, and aUbough one of lliem 
did not live or carry on business witbiu the 
limits of the Otigiual Side of the High Court. 

LI’GOO G‘2] 

(b) Civil P. C. (5 of 1908), S, 151-High 
Court in its appellate insolvency jurisdiction 
has inherent power to award costs—Insol* 
vency. 

Toe High Court in its Appellate Insolvency 
Juiisdiclion has ample inherent power to make 
an order in regard to the costs of the proceed¬ 
ings f:r adjudication in insolvency, where it is 
satisfied upon the facts of the case that the pro¬ 
ceedings have been an abuse of tbo process of the 
Court. [P 599 C 2) 

N. Sarfear—for Petitioners. 

3. D. Bose—for Opposite Patty. 

Sanderson, C. J. —In this case there 
was a firm consisting of certain persons 
Ketokey Charan Banerjee, Apurna 
Chunder Banerjee. Keshini Charan Ba- 
nerjee, Gyanada Churn Bftnerjee and 
Nagendra Nath Banerjee, tvboas I under¬ 
stand, it has hean found, had certain in¬ 
terest in the firm. The business was 
carried on under the stylo of A- C. Chat- 
terjee & Co. The first four of the above- 
mentioned persons were adjudicated in¬ 
solvents upon the application of one 
Sarat Kumari Debi who is the wife of 
one Burendra Nath Banerjee and it has 
been found that Burendra Nath Banerjee 
and Nagendra Nath Bauerjee were joint 
in business. The basis of the application 
for the adjudication in insolvency was 
that certain shares in the business had 
been assigned to an individual whose 
name was Dinonath Mukerjee and the 
order of adjudication was naade upon 
that allegation. After two or three in¬ 
vestigations, it was found that tho as¬ 
signment to Dinonath was an assignment 
to him as a henamidar for Nagendra Nath 
Banerjee and SuiendraNath Banerjee. It 
has also been found by this Court that 
Sarat Kumari Debi was not a real creditor 
of the firm at all hot that sho was put 
forward merely as a blind for Nagendra 
Nath Banerjee and Burendra Nath Ba- 
nerjee, so that the real position w’as this 
that Nagendra Nath Banerjee and Bu¬ 
rendra Nath Banerjee were in reality 
presenting the petition for the adjudica¬ 
tion in insolvency based upon an assign¬ 
ment which was apparently made to a 


third person hut was in reality inndo to 
thomsolvos, and then having got tliut ad 
judication tl»ey wore imlting foruaitl 
Sarat Kumari as a cieditor wheroas they 
were themselves in reality nuiking a 
claim as creditors in the adjudication. It 
should furtlier bo added that upon tlio 
application of tlie petitioners, Greaves. .1. 
by an order dated 4th August 1916 
aonuiled tho adjudication order. llio 
Court of appeal having iield that the ap- 
plicatiou of Sarat Kumari Dobi was not 
the application of a hona tide creditor ol 
the firm, and her claim having eunso- 
quently been dismissed with costs.^ the 
petitioner now comes before the Court 
asking for an order that tlie real people 
behind Sarat Kumari Debi should bo 
made to pay the costs of the proceedings 
connected with theclaimof Sarat Kumari 
Debi as a creditor in the insolvency, and 
this application is based upon the allega¬ 
tion that the proceedings by Nagendra 
Nath Banerjee and Surendra Nath Ba- 
nerjee in the name of Sarat Kumari Debi 
were an aliu?e of the process of the 

Court. 

The first point taken by the learned 
counsel who showed cause against this 
Buie was that this Court had no jmisdic- 
tion to make the order. The section of 
the Ciul Procedure Code to which our 
attention was drawn was b, 151, which 

provides as follows: ' 

"Notliiogin llii? Code shall be deemed tn 
limit or otherwise afiect the inlimnt power of 
the Court lo make such orders as may be reces¬ 
sary for the ends of jusiice or to prevent abuse 
of the proc€?s of the Court." 

As regards Ihe iohereot power of tbe 
Court to deal with an abuse of the pro- 
cess of the Court there is authority to 
he found in the case of Jointee Chunder 
Sein v. Anundo hall Doss (1). I need 
not refer to the facts of that case, hut it 
is an authority for saying that this Court 
has ample power to make an order with 
regard to the costs of the proceedings, 
where it le satisfied upon tbe facts of the 
case that the proceedings have been an 
abuse of the process of the Court: and 
in my judgment there is no doubt that on 
the facts cf this case we have junsdicticn 
to make the order asked fer if we think 

it proper so to do. , , 

The next point raised is that iDasmucn 

as Nagendra Nath Banerjee lived outside 

the jurisdiction of the original side of 

this Court SDd_he did not carry on_ljn8^ 

1. (18^) 14 W RO C 1. 
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limit-? of the orif’inal 
•;! ('t I hi; Court, we could uot 
i;;ku. ijivorior iis aciinst. him. it 


hfiiu adiiiitled I h;it Surerj'lra Natli Ba- 
uorj-.u was wii-iiii) tiir* jiuisdictiou of tliis 
Court. As rej^nrds Nafierulra N’ath Ba- 
nerjce in ro'- judL'ico’jt the position is 
this; Tins CwUrt has held that in reality 
lie was one o( the two persons who came 
to the Court for the purpose of niakinft 
use of the process of the Court, and if 


wo cotne to the conclusion on the facts 
of ths case that not only ditl he make use 
of the procsss of the Court but also that 
he abused the process of the Court, I 
have no doulit that this Court has juris¬ 
diction to make an order not only in his 
case hub also in the case of Surendra 
Nath Jianerjeo. 

The third point that was raised by the 
learned counsel, Mr. Bose, was that on 
the facts of the case no order as to costs 
ougljb to be itnile. In my judgment this 
rule should I e made absolute. I think 
that I have already stated the facts suffi¬ 
ciently to shovv that from the lieginoinfi 

to the end the pioceedings instituted by 
Nagendra Nath Bacerjeo and Surendra 
Nath Binerjee wore an abuse of the pro¬ 
cess of the Court. In the first instance, 
as I have already sai l, they pub forward 


an assignruent which purported to be 
niide to a thir l person as a basis of the 
insolvency (loceedings, whereas it hp.s 
been found as a fact that the assignment 
was in reality made to these two. They 
tlien put forward the hidv Sarat Kumari 
Debi, who was the wife of Surendra'Nath 
Banerjie, as a bona fide creditor, whereas 
it lias been found as a fact that she was 
nob a bona fide creditor; and for the pur- 
poso of my judgineot and to make the 
statement of facts quite clear. I propose 
to read wliab was said by my learned 
brother Mookerjee J., on the hearing of 
the appeal as follows: 

“The e?eeDce of the matter is that her account 
opens with two gums, Rs. 2,487-8-6 aud Rupees 
14,233 13-6 respectively; iu respect of one of 
these sums, the lady was a bsuamidar of her 
husband, while in respect of the other she was a 
benamidar of her brother io-law. True it is that 
theio is no evidence of the source cf the subse- 
queut advances, but in the absence of tangible 
proof, we cannot asiume that liiose eums belong¬ 
ed rather to her husband than to her brother-in- 
law. Thera is further a significant admission 
by Nagendra Nath Banerjse that he and bis 
brother, Surendra Nath B.tuerjee, are joint, and 
this account mayiloud some support to a possible 
theory that both the brothers used the name of 
the respondent as their benamidar. Bat whatever 


the real state-of affairs may be, one c^dinal facf 

eslablished keyonJ controversy, that 

the respondent is not a creditor of the insolvent- 
lluw much of the sum which stands in her natne 
IS her husband’s money and bow much Iherecf 
is her brotbec-in law's money, we do not know 
but If sbo be not a creditor of the insclvents, as 
1 bold she is not, the conclusion is irresistible 
that her name must be removed from the cate¬ 
gory of the creditors of the insolvents in these ' 
proceedings." 

I ought to hav 0 said that Sarat Kumari 
Debi is a pardanashin lady with, as I 
understand, no property of herown. Now, 
under those circumstances I thinkiu such 
proceedings as these, when they have 
failed in consequence of the decision of 
this Court, and when, if the costs are 
taxed, there are no means of getting them 
paid by Sarat Kumari Debi, she having 
no property, and when we find that the 
real people behind her were first of all 
her husband, and secondly, her brother 
in-liw, who have used her name in con. 
nexion with these proceedings, it would 
be most unjust if we were prevented {rom| 
making a proper order as to costs. Idi 
luy judgment there has been au abuse of 
tho process of the Court. Consequently 
the costs which have lieen taxed with res- 
pect to this matter, which I understand, 
amount to Rs. 1,872, should be recovered 
from Nagendra Nath Bauerjee and 
Surendia Nath Banerjee. There is one 
final point taken by the learned counsel, 
and that was that his client was not pre¬ 
sent when the taxation of the costs toot 
place. It is, however, admitted that notice 
was given to Sarat Kumari Debi cf the 
fact that tho taxation of the costa was go¬ 
ing to take place, and if either of bis 
clients bad desired (she being the wife of 
one and the sister-in-law of the other, 
and the facts must have been known to 
them) to dispute any item of the taxa¬ 
tion, they should have appeared through 
their attorney to investigate the costs. I 
do not think in this case any further 
taxation of costs ought to take place. 

My learned brother Mookerjee. J-, 
minds me that there was one other point 
to which I have not referred, and that 
was this: It was contended by Mr. Bose 
that inasmuch as the appeal was beard 
by a Bench constituted by myself, by 
Woodroffe. J., and Mookerjee,-J . this 
matter could not be disposed of by tbe 
Bench constituted as at present by wy 
learned brother Mookerjee, J.,an^ ' 
there is nothing in that contention for 
this reason. This is not a question of re- 



1918 Gobinda Chandra v. Nandadulal (Richardson, J.) Calcutta 601 


view of the judgment; which was passed 
by U8 sitting together with Wocdrclle, -i,, 
This is a substantive application made to 
us to-day, and in my judgment there can¬ 
not be any doubt that the Bench as at 
present constituted has full jurisdiction 
to deal with this matter. It would pro- 
bably have been more convenient if the 
application could have been made to the 
Bench when Woodroffe, J., was sitting 
with us, and we could have been glad to 
have bad his assistance, but I have no 
doubt that the Bench as at present con- 
stituted ’has full, jurisdiction to deal 
with the matter. The rule is made ab¬ 
solute with costs. 

Mookerjee, J.—I agree. 

v.B./r K. Rule made absolute. 
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Teunon and Newbould, JJ. 

Giridhari Lai Serowgi —Defendant— 
Appellant. 

V. 

Altaf Ali Chowdhury and others — 

Plaintiffs—Respondents. 

Appeal No. 21 of 1917, Decided on 19th 
March 1918, against order of Sub-Judge, 
Third Court, 24 Pergannas, D/- 13th 
January 1917. 

Civil P.C. (1908), O. 21, R. 66-Appeftl 

order fettling terms of sale procia* 
motion does not lie. 

Aq appeal agaioet an order settling Ihe terms 
of a dale proclamation, under 0* 21, R. 60, with a 
view to the sale of a properly iu execution ci a 
decree obtained on a mortgage does not Hp. 

[PC01C2] 

Gunoda Charan Sen —for Appellant. 

Sarat Chandra Roy Chowdhury and 
Bansart Lai Sarkar —for Respondents. 

Judgment.— This appeal is against an 
order settling the terms of a sale procla¬ 
mation to be issued with a view to the 
sale of certain properties in execution of 
a decree obtained on a mortgage. The ap¬ 
pellant before us was the judgment-debtor 
No. 2 in that decree inasmuch as at the 
time when the suit was brought and the’ 
decree was obtained, he held the position 
of e puisne mortgagee. It appears that 
there were certain prior mortgagees known 
M the Roys. The fact that the sale is 
to take place subject to the incumbrance 
of tbe Roys, has been set out, we are in¬ 
formed, in the sale proclamation. But 
the appellant before us says that since 
tbe decree he has acquired the interest of 
tbe Roys and he desires that that fact 
ihould also be noted in thesale proolama. 


tion. lb has also been stated before us 
that since tlie decree under execution, he 
has also 1 een appointed hy this Court tbo 
receiver in a suit l.irought liy the n.ort- 
gagors against the Roys, and ho lia^ fur¬ 
ther, it is stated, acquired tho interest of 
tlie mortgagors. His contention that 
these facts should also he stated in the 
I'roelamation are, however, not pressed 
before us. The statement in the sale pro- 
clamat,ion that the sale is to take place 
subject to the incumbrance of tlie Iloys, 
in our opinion, should be snUicient to 
protect tbo interest of tlie present iippel- 
lant. There is thus no substance in this 
appeal, and apart from that, it is well 
settled hy tbe various decisions of this 
Court that against an order such as this, 
no appeal in fact lies. This appeal is, 
therefore, dismissed with coats. We assess 
the hearing fee at three gold mohurs. 
The connected Rule No. iOl of 1917 is 
discliarged without costs. 

V.B./r.K. Appeal dismissed. 
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Richardson and Wali^isllv. JJ. 
Gohinda Chandra GImc Biswas and 
hers —Flaintifis Appelb'.uts. 

V. 

Nandadidal Sut — Defendant — Res- 
Dudent. 

Appeal No. 310 of 1916 , Decided on 
March 1918. from appellate decree 
Sub-Tudge. Second Court, Tipperah. 
- 23rd September l91o. 

• jvclmer.t - Notice - Licensee is not en- 

ied to notice. . • • i 

n order ic maintain a Hiit for the ej»*ctment 

a liceufee, a notice to quit D net uecefsary 

,D where the licenFee has elected cl" 

Upendra Eumar Roy^lor Appellants. 
Kitish Chandra Lahiry i?cy for Arun 
umar Ghose^ior Respondent. 
Richardson, J.-This appea arises 
t of a suit brought by the plaintiffs for 
6 purpose cf ejeotiug the deleedaDt 
,m certain homestead land in his pos- 
ision. Tbe case lor tbe plaintiffs was 
at the defendant was a licensee and 
,8 not entitled to any notice to quit. 
,e plaintiffs nevertheless allesed that 
ey had served a notice to quit. The 
fence raised by the defendant was that 
, was in poBsession of the Und as the 

aintiffs'tenant. Both the 

have concurred m boding that there 
DO relationehip of landlord and tenant 
tween tbe parties. Apparently when 
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tho '.lefen'hint obtained possession, there 
some of jv lease being granted 

to hitn hnb the negotiations came to 
nothing. The first Court further found 
that tho notico to quit had been served 
and decreed the suit allowing the defen- 
dauts t'vo tnonths’ time to remove the 
huts which lie had erected. There is 
nothing to show that these huts were in 
any sense of the term permanent struc¬ 
tures. In tho lower appellate Court 
the learned Subordinate Judge, though, 
as I have said, he concurred with the 
Munsif that the defendant was not a 
tenant, neverthelees held that he was 
entitled to a notice to quit and that no 
notice hal been served. In my opinion 
on the facts found the defendant is a 
mere licensee and in the words of Lord 
Klienborough in Doe d. Knight v, Quig- 
leji {!). 

“ If this was a tenure ofanvFortit was a 
tenancy at sufferance and a notice to quit was 
unnecessary. ” 

Whetlier therefore any notice to quit 
was served or not, I agree with the 
learned Munsif that the plaintiffs are 
entitled to possession of the land. In the 
circumstances I am of opinion that the 
judgment and decree of the Subordinate 
Judge shoulii be discharged and the de¬ 
cree of the Munsif restored, with this 
modification that the time allowed for 
removing the huts should be extended 
for a period of two months from the 
date of the arrival of tho record in the 
trial Court. We make no order as to 
costs. Let the record be sent down as 
soon as possible, 

Walmsley, J.— I agree. 

V.B./r.K. Record sent doiun, 

1. (1810) 2 Camp 505=li'R R ’TSO. 
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Brachcroft and Walmsley, JJ. 

Jogabandhu PalChowdhurys^nd others 
—Appellants. 

V. 

Ealadhar Pal Choudhury and others 
—Respondents. 

Appeal No. 587 of 1915, Decided on 
22nd June 1917, against order of 2nd 
Sub Judge, Dacca. D/- 12bh July 1915. 

(a) Guardians and Wards Act (1890), S. 30 
—Transfer of minor’s interest in decree by 
certificated guardian without leave of Court 
—Judgment debtor cannot question validity 
of transfer—Civil P. C. O. 32, R. 7. 

A judgment-debtor cannot question tbs validity 
of the transfer of a minor's interest in the dd- 
oree, made by bis certificated guardian without 


tbe leave of the District Judge, so as to prevent its 
execuiif n by the transferee. [P 603 C 2 P 6C4 C1] 

(b) Decree—Execution—Morigage decree 

— Judgment assignee—Right to execute de¬ 
cree. 

A judgment-debtor assiguee of a mortgage de¬ 
cree can execute it by putting up tbe mortgaged 
properly to sale. 12 I 0 70 foW [P 604 C 1) 

(c) Transfer of Property Act,S. 60—One of 
several mortgagors purchasing morigagee'i 
interest—Equity of redemption is not split 
up. 

Tbe purchase by one of several mortgagors of 
tbe mortgagee's interest dees not entitle tbe other 
mortgagors to apportionment of their debts so as 
to enable them to redeem their own shares in tbs 
mortgaged properly. [P604C9] 

(d) Mortgage — Decree — Ekrarnama by 
14 persons dividing among themselves res¬ 
ponsibility for mortgage debt—Eightaclually 
interested in mortgaged properly—Part pay¬ 
ment by some—Mortgagee obtsingdecree— 
Decree purchased by tome of tbe mortgagors 

— Application for execution by sale—Mort¬ 
gagors purchasing decree could sell properly 
only for balance on deduction of share of 
debts due from them. 

Bv an ekrarnama 14 persous divided betwren 
themselves responsibility for a mortgage-debt but 
only eight of them were actuallj intcreeledin 
the mortgaged property. After part pajment of 
the mortgage-debt by some of the persons, the 
mortgagee sued on his mortgage and got a de¬ 
cree, which was purchased by some of the mort¬ 
gagors, who I ben applied for execution by sale ct 

tbe mortgaged property: 

Held-, thattba equities existing between m 
parlies by reason of the ekrarnama could no 
worked out in execution proceedings, even 
some of the persons liable for tbe mortgage e 
had individually paid off tbe shares of t e 
due from them; but that tbe mortgagors 
purchased the morlgago deeree could not M s* 
lowed to sell the mortgaged property o 
whole of tbe decretal debt, but only 
balance on deduction of the shares 
due from them. '■ „ 

Dwarka Nath Chahravarty, 
chandra Sen and Pj-ahash Chandra 
for Appellants. 

Mohendra Nath Roy, Rajendra Chan- 
dra Guka and Sasadhar Roy 
pondents. 

Beachcroft. J.-This is an appeal by 
the judgment debtors against an^ or e 
the Subordinate Judge dismi^aiDS 
objection and ordering execution ® P 

ceed in execution u 

mortgage decree. On 23 rdAugus • 

persons took a patni lease in the . 
of four of their number paying a ea 
of Rs. 39,000. Partly for P°,: 

pose of raising the 
money had been borrowed by di 
combinations of these persons. ° j 

of these transactions a mortgage 
for Rs. 12,000 was executed on i* 
August 1894 by 10 of the 14 ' 
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thoQgh ib WHS expressly stateil in the 
mortgage bond that two of the ten had 
no interest in the property mortgaged, 
on 99tb August 1894 the 14 persons exe¬ 
cuted an ekrarnama, in which ib was 
stated that the parties wished to settle 
their shares and make arrangements tor 
the re-payraent of the debts so as to avotd 
disputes in future. The interests in the 
patni allocated to individuals were set 
out in a schedule and the individuals 
were arranged in two groups; one group 
of six having 5 1/2 anuas and the other 
of eight having 10 1/2 annas in the patni. 
The ekrarnama set out in what propor¬ 
tion the debts were to be borne by the 
two group®. In short, the 5 1/2 annas co- 
sharers took the liability for Rs. 15,500 
and the 10 1/2 annas co-sharers the liabi- 
lity for the rest of the debts amounting 

to Rs. 30.000. The liability for the 
Rs. 12,000 borrowed on the mortgage 
was divided Rs. 4,000 to the 5 1/2 annas 
and Rs. 8,000 to the 10 1/2 annas co- 
sharers. 

The positioQ with reference to the 
mortgage was now somewhat peculiar. 
Although all 14 persons bad agreed among 
themselves to be liable for the debt, the 
individuals in each group being liable for 
the amount due from the group in propor¬ 
tion to their shares in the patni, onlyeighb 
persons were actually interested in the 
mortgaged property. These eight had 
91/8 annas in the patni; two others, 
who joined in the mortgage without hav- 
iug auy interest in the mortgaged pro- 
petty, had 4 1/2 annas in the patni; the 
other four who did not join in the 
mortgage had 2 1/4 annas in the patni. 

Various sums were subsequently paid 
bp five of the persons and the payments 
were endorsed on the mortgage bond, but 
though ib is stated on behalf of the ap¬ 
pellants that they claim to have paid 
even more than their shares according to 
the ekrarnama. the figures have not been 
worked out so as to enable us to say whe¬ 
ther that claim is justified or not. 

In course of time the mortgagees sued 
on their mortgage and on 12bh March 
1908 gob a decree, the amount then due 
being upwards of Rs. 20,000. On 7th 
February 1912 mortgagees sold their 
rights for Rs. 18,000 to Ilaladbar, one 
of the original 14 persons, and the re¬ 
presentatives of Rajkishore, another of 
the original 14. Haladbar and Raj- 
klshore were two of the mortgagors, 


Rajkir-hpr’s interest in the pnini Ie- 
ing 1 1/4 anmi^ (•nt, c f thel, 2;ui!Ji\9 
group an I lliil uihrti’s 2 annas out of the 
lOj.annas group. 

The present application for execution 
was n !ulc by the purclmsers of t he mort¬ 
gagee's interest on ;41st March 19U. Ob¬ 
jections to the execution were made on 
helmU of the pre;-ent appellant®, who re¬ 
present Jugalkislmr, who had an o-e- 
anna share in llic patni out of the ■'j an- 
nas, ami Krishna, Manual, OaugHtlhur and 
Jaeahamlhu, who had d-ar.iias out of the 
l0-!:-aunas. The ohjfction iietitions con¬ 
tained a numhev of cdijeclicn?. luf ih.ote 
urged before the Suherdinate Judpeap- 
pear to have been the following: (l) limi¬ 
tation: fg) that the Rs. 18,000 bad been 
paid on behalf of all the debtors and ac¬ 
cepted in full satisfaction ofthedecreo; 

(3) that under 0. 21, R. 16, Civil V. C.. 
one of the judgmeDt-dehtors could nob 
execute the purthand decree against the 
other judgment del tors: (4) that the equi¬ 
ties existing between the parties by rea¬ 
son of ekrarnama shouH he woikel out in 
the execution proceeding and not by sepa- 
rate suit: i'o) that as the transfer includ¬ 
ed transfer of the in'ortst of a minor 
made by the certificated guardian witliout 
the |iermi.-sion of the District-lu H'o tlie 
transfer was inoper.rtive. The Suhordi- 
nate Judge decided against all these cori- 
tentions. The points row urged on behal 
of appellants are: (l)that the transfer of 
the miror's f-hato is invalid iherefoie t.he 

transferees cannot execute the decree as 

a whole, and as the extent of the miner s 
iDteresb Uunknov.n Ihodecrc-o is mcap.a- 
ble of execution: (2) that the rights and 
liabilities of the parties can he worked out 
in the execution proceedings-(l) that the 
present decree- holders l.eing interested m 
1 portion of tl.eequity of redemption here 
ought to be an apicrtionmcnt o ti^ 
debt between the proi evty held 1^ <hem 

and the property held by ot-her judgment- 

a”btors/(4) tut Ibe by ,cn,e c 

tl.e debtors vvas ' 7 '» " 

the debt ss contemplated by theekrar 

nama The first point taken depends 

0 ™he effect of the transfer of a nnmor s 

interest by a certificated gnardran «>th- 
niir the leave of the Di-tnct Judge. S. 30, 
Act 8 of 1890, provides thatfuch a trans¬ 
fer is voidable, notvoid.at the instance 
of anv other person. i. e.. in addition 
the minor, aflected by the transfer. Ir| 
my opinion the objectors cannot question 


Onj CaI :utta 
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■trli;; wililitv ut theUansfer. They may 

l>-, l'\ iiciii fi hikfii hv tiio traos- 

« 

fi r.‘-. 'Ul lo tiiO l.rau^fer l ut 

Lli'.-y MO iii.t aiiccf'l hy the transfer it- 
c^Clf. 

The foiTili foitit wculil appear to have 
t)i on p!\ r tf.l totlie Snhordinato Tuclge 
in a SDii.t'uluit (liiitrent light, to tliafc in 
w hicli iL iiiis been put t efore us, viz., on 
the loGtiiig tliat the objectors had contri- 
hutcd to the purchase ironey, the pur¬ 
chase being made on heluilf of all the judg. 
uient dehtcrs. We have uct been refer¬ 
red to any povlicn of the oral evidence, 
and the ekraruama on which reliance was 
})laced to support the argument dees not 
contain any firovision as to the etiect of a 
liurchase of the mortgage )»y seme of the 
debtors, tliough there is a provision that 
a cosliarer wlio pa\s tlie debt of another 
cos tuner in anticipation of a suit will obtain 
the shaio in the patni of the defaulting co- 
sharer. Tins clause is evidently not 
BUllicient to estalilish the contention put 
foru iird, assuniirg for the sake of argument 
that tlie ekraruama may be referred to, 
to work nut the eciuitics between tlie par. 
ties. A somewhat similar point which 
might pel haps have i)t-en advanced, 
thougli m fact it was not, is that the 
purchase was in substance, though net in 
form, a redeinption of the mortgage and 
that the right of the transferees were 
tho^e i)osser<e(l hv one ol several mort- 
gagois who ledeems the mortgage. The 
point in essence dillers from that based 
on 0. ‘Jl, ll, IG, whi.di was taken before 
the Sul-oidmaie Judge, and which the 
learned pleader for the aiipellautsexpreas- 
ly abandoned before us. Bub there is au¬ 
thority in LiiUlhari Singh v. Manager, 
Bhobatpiini Estate {i} that a judgment- 
dehtor assignee of a mortgage decree can 
execute it by putting up the mortgaged 
property to sale. For the third point the 
learned pleader for the appellants admits 
that he can show no authority. 

Hisargiirneot is that this is the con- 
verse of the case contemplated by S. GO, 
T. P. Act, and that as a mortgagor is enti¬ 
tled to redeem his own share when the 
mortgagee has acquired the sbareof a mort- 
gagor, the same rule applies when a mort¬ 
gagor has acquired the interest of the 
mortgagee. He argues that the rule is 
founded ou the union iu the same person 
of the interest of the mortgagee and of 
2^-^ m^re of the mortgagors, and as it 
1. 12 I d 70. ■ -- 

( 


applies when the mortgagor acquiree the 
interest of a mortgagor it ought to apply also 
in the converse'case. But the rule is not 
founded on theunionof the two interests 
in one ) erson, but on a result which fob 
lows that union in the case where the 
mortgagee purchases the interest of a 
mortgagor but not in the converse case, 
namely, that the mortgagee has by hia 
purchase split up his security. The pur¬ 
chase by a mortgagor of the mortgagee’s! 
interest does not entitle the other mort¬ 
gagors to apportionment of their debt. 

There remains the question whether 
the equities between the parties can be 
worked out in the execution proceedings! 
or only by separate suit. What the 
appellants are in effect claiming is 
that they have individually paid off 
the shares of the debt due from them in 
accordance with the terms of the ekrar. 
nama and that their share in the mort¬ 
gaged property ought to be released from! 
sale, or that they should be made liable^ 
individus.lly only for such amounts byj 
which their payments fall short ol the; 
amounts due in proportion to their Bharesj 
in the patni. This abviously cannot bei 
done. I have already pointed out that byj 
the ekrarnama all fourteen persons divid- 
ed between themselves the responsibility 
for the mortgage debt, but that the per- 
sons interested in the mortgaged property 
only bad 9.1/4 annas in the patni. Suppos¬ 
ing every one of the persons interested in 
the mortgaged property bad paid up his 
share of the mortgage debt as allocated in 
the ekrarnama, a very large portion oi 
the’ mortgage debt would still remain 
unsatisfied, and for that portion of the 
debt the mortgaged property as a whole 
and not tlie shares of the individual mem¬ 
bers must remain the security; by uo 
process of reasoning could the balance of 
the debt be thrown on the share rather 
than on another. And if it is sought to 
bring all the debts referred to in the 
ekraruama into the account, that obvious¬ 
ly cannot be done in this execution pro¬ 
ceeding as it would bring in persons who 
were not parties to the suit. I ani, 
fore, of opinion that the appeal should bo 
dismissed. 

There is, however, an order which ^ 
can make and which I think we ought o 
make, concerned as we are with seeing 
that formalities of procedure should do 
be allowed to obscure substantial justice 
between the parties. As already ®«n* 
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fcioned, 'various payments wore mado on 
the mortgage: one was of Rs. 2,057 maOt 
in respect of Raj Kishor’s share of the 
debt on 6th Aswin 1302. Nothing has 
been paid in respect of vvhab is admitt^l- 
ly Haladhar’s share of the debt. Ills 
original share would be two aonas out; of 
lOi annas, i. e., 4/21 of Rs. 8,000. By 
now it will have amounted to a very much 
larger sum. Raj Kishor by his payment 
D.f Rs. 2,057 may or may not have [laid 
the full amount due for his share, which 
was originally 5/22 of Rs. 4,000. A large 
portion of the judgment-deht is. there- 
fore, due from the decree-holders them¬ 
selves. They cannot be allowed to sell 
the property for the whole debt, which is 
largerly swollen because they have failed 
to carry out their own undertakings. It 
must be taken tbat they have paid to 
themselves the amount due from them¬ 
selves. A calculation must be made of 
the amount due in respect of the shares 
of Raj Kishor and Haladhar on the foot¬ 
ing above indicated, and the amounts so 
found must be deducted from the sum for 
which execution is levied, satisfaction for 
those amounts being entered. The par¬ 
ties to this appeal will bear their own 
costs. 

Walmeley, J.~I agree. 

■ v.b./r.k. Appeal diarnissed. 

A. I.R. 1918 Calcutta 605(1) 

Fletcher AND Richardson, JJ. 

Mokini Mohan Guha and others — 
Plaintiffs—Appellants. 

V. 

Jhanda Mia Chowkidar and others — 
Defendants—Respondents. 

’ Appeal No. 2519 of 1915, Decided on 
26bh February 1917, from appellate de¬ 
cree of Diet, Judge, Chittagong, D/- 29th 
Jnly 1914. 

Land tenure—Noabad Taluk—Uncultivated 
land~Intere«t of tenure holder is not per* 
(Danent and heritable. 

The interest of a tenurcbolder with regard to 
onooltlvated Und of Noabad taluk is not perma¬ 
nent and hecilable. Therefore a tank in a Noa- 
had taluk, which is more or less silted.up, and a 
portion oi the waste land, can bs settled by Gov¬ 
ernment with a person other than the original 
tbnure-holder. (P 005 C 2] 

Mohendra Nath Roy and Khitish 
Chanda Sen—ioi Appellants. 

Jogesh Chandra Roy and Chandra 
Sekhar Sen —for Respondents. 

Fletcher, J .— This is an appeal by the 
plaiDtiffs from a decision of. the learned 
District Judge of Ohititagong, dated*- 29th 


•Tilly 1915, reversing the decision of the 
Munsif of South Ranjuu. The plaintiffs 
brought the suit to recover possession of 
a share in the tank. The first Court de- 
crool tlie suit. The lov.or apjiollate 
Court has roversel that decision and dis¬ 
missed tlie suit. Two points have been 
argued in this appeal, First of all, the 
learned Ju1'.;e has (ciin.l as a fact that 
defeivl.iut I ohtair.el a s'lttloment from 
the Covornnient ('( this tank. It is said 
that that wa-J •! no-v ci=e and, tl’erefore, 
the learnel Tulgoof tho h'wov appellate 
Court was not eiiti'led to find tliat ca-o 
in f.avour of defend-int 4. 1 iha not think 

that that is so That oiso scon.s to have 
been set up at the outset and the state, 
ments of the Munsif in his judgmeut, 
though p6rhai)3 not so clear, go bo 
warrant the fact. 

The other point that has been raised is 
that this land forms a part of what is 
known as Noabad land. It is said that 
the Government could only settde the 
land with the original tenure-holders, 
that is, that an interest in a Noabad Taluk 
is permanent and heritable and tliafc the 
only thing that is liable to be varied is 
the amount of the revenue payable to the 
Government. It is admitted that the 
authorities show that, at any rate, with 
regard to uncultivated lands, that rule 
does not apply. In this case the land is 
clearly uncultivated. It was a bank 
which is now more or less silted up and a 
portion of waste land. There is nothing 
in the authorities to show that it is neces¬ 
sary for the Government to settle this 
uncultivated land with the tenure, holders 
under the Noabad Taluk. The appeal, 
therefore, fails and is dismissed with 
cost. 

Richardson, J.—I agree. 

v.b./r.k. Appeal dismissed. 

A. I. R. 1918 Calcutta 605 (2) 

Richardson and Walmsley, JJ. 

Biswanath Bhattacharjee — Decree- 
holder—Appellant. 

V. 

Sameswar Sarma Rarua/r—.ludgmenb- 

Debtor—Respondent. 

Appeal No. 121 of 1916, Decided on 
I9bh April 1917, from order of Disb. 
Judge, Assam. D/- 4th March 1916. 

(•) Decree— Con»frucllon — Suit on bend 
note — Initalment decree — Decree-holder 
held entitled to appropriate payment 
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warJs inter«‘st first and credit balance 
towards principal. 

An ii.'lMl'iiCti'd'-cro.' ma-’- ia a ?nif upon a 
bii'.d i>oir-r 111 a-f Ib’.v>: ‘At i.^ nrd.'rcd that 
tiio fl-'foiul iiU'd ■> t tlif - l.iimifi tho sum of 
K'. with !■ r- 0 !i al the rate of 

12 per retit, per aoDnai * *. The amount 
decri'rd * * t' b’p lid in y.-tily in-talmenfs of 
R-;, 0(0 pnublo <‘n 15th duly sacb Y“nr * ' 

Jlil l: that uiider the decree interest was pay¬ 
able yculv and lor the purprse rf ihe decree the 
vear 'ti)U=t b' talicu to end on M'b July, and 
that the [ 1 lintiff wa-, therefore, at liberty, in 
the ah-enco of unv express or implied Hpprrpria- 
tion by the j'jdginent-Jeblcr, to appropriate, out 
of each pivment as it wa< made, a>-um sufrieient 
to satisfy the interest due at the date of the 
paynicnl to.vards th«> satisfaction of the inteiest 
and to credit tto balauce onit towards (ho 
princip.il, [P COT C I; P 006 C 2] 

(b) Debtor a-d Creditor - Payment of debt 
— No approprialion made— Crr'ditor can 
apply payment towards inlerett in the first 
instance—Rule applies to decree providing 
for payment of interest. 

Ill tlio H'.s'Dcn of any aopropriition hv the 
debtor, it is oocn to tbecri dit r m applv the 
painients turd*' by the d< btor ip the Prst in¬ 
stance towurd- the interest and the b‘l'nc“ onlv 
towards the principal. ff’ CO.'i C 2] 

Th‘ re is no reason why this rul - ph nild not 
apply to a decreo when t' er® is an < xnrea* nrovi- 
sioii for the payment of ir tprp«t in thedeereo, 
whether the decree bi »d inslalmeLt decree or a 
decree of an ordinarv kind, [P COT < 2] 

(cl Debtor and Creditor—Payment of defat 
—Interest due—Creditor can pay himself hit 
interest. 

If money is paid by a debtor when there 19 
interest due to the creditor, unless the cnot'act 
or decree provides to the contrary or the money 
is otherwise specially appropriated h' the debtor, 
tbe cicditor has a right to piy bims' If his in¬ 
terest. [P 607 C2j 

(d) Contract Act (18721, S 60- Appli¬ 
cability of—Interest payable under exoress 
stipulation or provision becomes debt acces¬ 
sory to principal debt—Debtor and Creditor. 

When iourcst is payable und r an express 
stipulation or provision tbe inierest bicomes 
a debt accessory to the 1 rincipal debt and S 60, 
Coiitnei Ac, 's aipplicable. [P 607 C 2j 

Nitish Ciiandra Lahiri and N. C. 
Bardalai —lor Appellant. 

Narendra Kumar Bose —for Respon- 
deot. 

Richardson, J.—The case ?.s it seems 

to me is really a siriiple ooe. It relates 

to an instalineDt decree, dated 21st 

December 1908. The decree is founded 

OD a judgment in these terms: 

“Defeiidani admits the claim but prays for an 
order to pay by instalments. Plaintin wjl] get a 
decree with COS'S for tbe amour t daimed to be 
paid in yearly, iostalments :if Rs. 6C0 (six 
buiidred) payable on IStbJuly eacb year with 
interest at 12 per cent. In default of any in¬ 
stalment tbe whole amount will be payable." 

The decree itself runs as follows: 

“It is ordered that tbe defendant do pa\ to tbe 
jila ntiff fhesum of Re. 2,888-8-0 withinteresl 


thereon at the rate of 12 per cent, per ennaw 
with the costs of tbe suit. Tbe amount decreed 
with costs to be paid in yearly instalment of 
Rs GOO (^ix hundred) payable on 15tb July each 
year. In default of any instalment tbe whole 
amount will be payable." 


In the decree the words underlined 
(italicised) are printed and it may be 
that the printed form of which use was 
made is not as suitable for an instslmeot 
decree or for a decree of tbe ordinary 
kirad. But reading the judgment and the 
decree together the meaning seems clear. 
The amount decreed excluding tbe coats 
is R 5 . 2,888.8.0 with interest at 12 per 
cent, per annum. The decree makee it 
clear that the interest is payable yearly 
and for the present purpose tbe year 
must he faken to end on 14th July. No 
doubt the payment of interest on interest 
is not directed, bub on every 15th July 
the decree holder became entitied to the 
interesi accrued due on the amount of 
bis claim or the balance of that amount. 


The judgment.debtor regularly paid 
Rs. GOO and the question is now one of 
accounting. The judgment-debtor did not 
expressly or impliedly appropriate these 
paynents to principal. Tbe plaintiff, 
therefore, contends that he was at 
liberty to appropriate out of each pay¬ 
ment as it was made sufficient to satisfy 
the interest due at the date of the pay¬ 
ment, end to credit the balance only 
to principal. The judgment debtor, on 
the other hand, contends that the plain¬ 
tiff was obliged to allocate the whol® 
of each periodical payment to principal 
and to take nothing for interest so lo^ 
as there was any principal ' ^ 
far as I can see there is nothing io 
decree which entitles the defendant w 
have the account taken on that 
Interest was exuresjly made payable y 
the decree. The amount decreed com¬ 
prised the principal debt and 
antiually due on account of interest, d 
general principles, in the absence at any 
rate of any api ropriation hy the de o 
it was open to the creditor to diyi 
each sum of Rs. 600 between priocip* 

and interest, as he did, and to make np 
his account accordingly. In 
the case falls within the general ro 
which the Courts have long rfCOgnisM- 
“ It is usual, ” said the Sadar 
Adalat in 1827 [GoverdhunDas 
Ali fl) __ 

1. 4 ScL-ct Bst^jits b80. 
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“ Ibe wbi.l 0 accoHutof interest is paid to 
loarry any suoia received to the amount tf in¬ 
terest and not of principal. ” 

The case was oitod before the Privy 
Council in Bamundoss Mookerjea v. 
Umisk Chandra Race (2). Juigment 
was delivered by Sit William Maule who 
said this: ^ . 

" Their Lordships during the argument in 
this case intimated their opinion on the main 
question, namely, whether the payment made 
should be ascribed exclusively to principal and no 
part of them to intete'i: expres>iDg their opinion 
that the course adopted was the ordinary one, 
and that the construction of this iustfumeut is 
one which does not point out any other, namely, 
that the payments should bj apilied in the first 
instance to interest, and to principal only so far 
as those paymeotsexceed the interest due. That 
is the main point in question ana their Lord¬ 
ships entertained no doubt at all abiut it. " 

The rule was again appliociby the Privy 
Council in Luclimeswar Singh Bahadur 
V. Syad Lulf Ali (3). The head-note is 
as {(jIIows : 

“ Where payment was made up‘'n a bond, the 
amount paid being bse than thcintere-t due 
held the payment ought to go lo reduce the 
amount of interest due, and the creditor in a 
suit upon ibe bond was entitled to a decree for 
tbo priticipal and bilaoco of interest up to date of 
d;Cf«e. " 

The report states that when the appeal 
wasopene I, their Lordships intimated that 
unless the learned -counsel could satisfy 
them that there had been an appropria- 
(ioD at the time of payment to the pay¬ 
ment of the principal, the creditor had a 
right to coosider it as a payment on ac. 
count of the interest. It seems to have 
been argued (as it has been argued before 
us in the present case) that the result of 
adopting the rule was virtually to allow 
toe creditor compound instead of simple 
interest. Their Lordships delivered a 
short judgment but took occasion ex¬ 
pressly to observe that “ there has been 
po calculation so as to give cempound 
interest, ” Reference may also he made 
to the decision of Sir Wiliam Markhy and 
Romesh Chandra Mitra, ,1J., in Gooroo 
Boit UuU V. Ooma Churn Roy 14) and to 
the decision of the Allahabad High Court 
ia Uaharaj i of Benares v. Bar Narain 
Singh (5). The rule is so well esta¬ 
blished that but for the respect due to 
I (be Court below and to my learned 
t brother, I should hardly have thought it 

I necessary to cite authority at all Most 

f Sljbe oases relate to hoods containing an 
2. 11884-67)6 M I A 289(PC), 
fl-72)8BenLR110(PO). 

4 U874) a W B bib. 

A. 28 All 28. 


express Fti|»iilation for the payment of 
irjttrest, but iu Gooroa DtUis case (4) the 
rule was apiiliel to piy menta on account 
of a decretal debt. Nor is there any 
reasou why the rule should iK^t apfdy 
when tliero is an express provision for 
the payment of interest in a decree whe 
Iher the decree may be an instiilineut de¬ 
cree or a decree of the ordinary kind. 
Take for instance a decree for Rg. 1,000 
with interest at live per cent, per annum, 
If at the end of a year a sum of Rs, 100 
is real /.eJ tho judgmeub-dohbor would 
be entitled to appropriate Rs. 50 for the 
interest duo. 

As to the argument that the rule vir¬ 
tually allows compDundiijterest.it may 
be that when the amounts paid on ac- 
count are regularly paid and are always 
sufficient to satisfy tho interest due, so 
that tho interest is never in arrears, the 
result as regards the total amount paid 
is tho same as allowing compound in¬ 
terest, or as thouah the instalments paid 
were cre-lited to principal and the interest 
due were added to priccipal. But this 
would not always be so. For instance, if 
nothing be paid on adebt carrying simple 
interest due for the 6rst year would not 
be'added to principal, for two years, the 
interest so too if the amount paid on ac- 
count be less than the interest due, 
the balance of the interest would not 
be added to principal. The point is that 
when the money is paid there is interest 
due to the creditor and unless the con¬ 
tract or decree provides to the contrary, 
or ihe money is otherwise specially ap¬ 
propriated by the debtor, the creditor has 
a right to pay himself his interest. 

The principle underlying the rule ap¬ 
pears to be this, that when interest is 
payable under an express stipulation or 
provision, the interest becomes a debt 
accessory to the principal debt and S.60, 
Cootret Act. is applicable (Pollock and 
Mulla’s Contract Act, Ldn. 2. p. 260). 
One point remains. On 28th July 1909, 
the decree-holler filed an application 
praying “that the decree may be amended 
in conformity with the judgment.'' The 
application does not state in what respect 
the decree was not in conformity with 
the judgment. The judgment-debtor pre- 
seoted a counter, petition, in para. 4 of 

which he state! , , ^ > 

“kb»t it the orders for payment of 

Iniareet 00 tbe whole sum decreed along with 
the iMUlment of Bi. 600. the defendant will noi 
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i)Q in -i n -iti.nj to p.ty tliesame, and if the de* 
feiuliuf in tint cj:--"' fails to pay the kist, the 
pi liuuft, iio ii will aot let him of! easily.” 

Tho learnol Siiborlinate Judge before 
whom tho initior ciine confcentod himself 
with tint lie was not inclined to 

ametiil tho'I l'cioo as too much timo had 
clap-.*]. I' is siugasted that what tho 
riseree iiolder asked for by wayof amend- 
rne.'it was a lircction that the judgment- 
floiitor shonl 1 piy on each loth July not 
uiily tho fU:n of Ks. ()00 hut also tdia in¬ 
terest due to date, and tliat this request 
shawf-.l that he nieant to allocate each 
invuieiit of Ks. GOO in its entirety to 
principal. In my o|»ioion no such de¬ 
claration of intention can 1)0 extracted 
from biie i*etitior.s and the order of the 
Suhordinate J'.ilgc. The fact, if it be a 
fact, that plaintil'f wanted the instalments 
increased from Jls. (iOO to Rs. 600 and 
interest due is no proof of any intention 
on Ids part, if he received instalments of 
Rs. 600 only, to allocate the whole to 
[irinoipal. The Courts below decided in 
favour of the defendant. It may be that 
their sympathy was with him bub for the 
reasons indicated their orders should, in 
my opinion be discharged. The certifi¬ 
cate of full satisfactiou of tho decretal 
debt granted by the first Court must be 
set aside and an order drawn up stating 
the amount still due on the basis above 
indicated. .Vs regards costs, I do not my¬ 
self see any reason for departing from the 
usual rule, hut as my learned brother 
thinks differently, I do not press the 
point. The appeal will, therefore, be al¬ 
lowed without costs. 

Walmsley, J. —This appeal hasoaused 
me much difficulty, and if it were neces¬ 
sary to state a general rule as to the 
manner of calculating interest on an ordi¬ 
nary decree for money, I fear I could not 
agree with my learned brother. The case 
of Gooroo Doss Butt v. Ooma Churn Boy 
(4) deals with the question, bub with all 
deference to the learned Judges, I doubt 
whether their statement “of the rule 
usually adopted in this country” is cor- 
rectat the present day. Moreover, I think 
that a method of calculation which has 
the practical effect of allowing compound 
interest cannot be distinguished from 
compound interest, and should be acknow¬ 
ledged as such. In the present case, how. 
ever, the plaint and the written state¬ 
ment with the judgment passed thereon, 
supplemented by thedecree-holder’s peti- 
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tion for amendment with the debtor’s 
petition in reply, make it plain that the 
arrangement between the parties wag 
that the amount due under the decree 
should continue to boar interest at the 
rate stipulated in the handnote in the 
same manner as if the debt were still due 
under the handnote and not under the 
decree, and that the only relief granted 
to the debtor was that be should payoff 
ihedobtin regular instalments, instead 
of becoming liable immediately to execu- 
tion proceedings for the entire amount 
due under the decree. There is no un- 
certainty about the manner in which by 
custom and authority, interest would be 
cxlculated under the handnote. I there¬ 
fore, agree that the appeals should heal- 
lowel, but without any order as to costs. 
v.B.'R.K. Appeal allowed. 
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Chatterjea and Smither, JJ. 

Jafar Ali and another —Defendants^ 
Appellants. 

V. 

liar Gobinda Sarma —Plaintiff—Res¬ 
pondent. 

Appeal No. 3200 of 1915, decided on 
18th May 1917, from appellate decree of 
Sub.Judge, Chittagong, D/- 15bh March 
1915. 

Civil P. C. (1908). 0. l.R. 10 and S. 107- 
H and J. claiming each to be lole landlord 
sued tenant for rent—Both ouili ^ried I® 
gether—H party defendant to J'» luil—N® •?' 
peal preferred in J'$ euit—H appe»lio8 
Decree in J's suit ia not rei judicata and 
should be added as party to appeal. 

H. brought two different suits for rent sgalwt 
a tenant claiming each to be the sole landlord. • 
was a party defendant to the suit of J. Both au| 
were tried together as analogous and the 
Court found that B was entitled to a ten ano ^ 
share and/. was entitled to the remaining * 
annas share of the rent. No appeal was ptefeiw 
in the suit of H. But H preferred anappeal agMM* 
the decree in his suit and on appeal the *PP® 
Court held that H. alone bad a right to tne 
entire rent and J had no right to any potuon 

the rent. On second appeal by the tenant. ^ 

Held-, that the decree in •^•’s suitdidnotoperit^ 
as res judicata upon the question of a. s ng 
the rent but that under the provisiMS o • 
R. 10, read with S. 107. Civil P- J-' -j 
who though not a party in form to tn 
brought by H. in snbstacce contestw the 
should be made a party to the appeal in 
and the appeal be heard and n j] 

presence. . 

Ehitish Chandra Sen—tor 

Jotish Chandra Sarftar—fof 
dent. 


Jafar Ali v. Har Gobinda 
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Judgment.—This appeal arises out of 
asuitforthe years 1272 tn 1274 M. S. 
brought by the plaintiff liar Gohintla 

■Sarina against the tenants .Jafar Ali an l 

others. The plaintiff olaimed to he the 
sole landlord and as such, chimed the 
•entire rent of the holding. There was 
another suit brought by one Jagat Chan 
dra Chakravarti against the same tenants 
-and for the same period. The two suits 
were tried together as analogous. The 
sarne evidence was recorded in both tlie 
cases and the two suits were disposed of 
by the same judgment by Court of lirst 
instance, although there were two sepa¬ 
rate decrees in the two suits. The Court 
•of first instance held that liar Gobinda 
was entitled to a lO-annas share of the 
rent and Jagat Chandra the plaintiff in 
the other suit was entitled to tho reuiain- 
io'g 6 annas share of rent. It ought to he 
mentioned that Har Gobinda was party 
defendant to the suit of Jagat Chandra. 
There was no appeal preferred agaiusb the 
decree passed in the suit instituted by 
Jagat Chandra. Har Gobinda preferred 
an appeal against the decree of tho Court 
of first instance in this suit and on appeal 
the lower appellate Court held that Har 
Gobinda alone had right to the entire 
rent and that Jagat Chandra had no right 
to any portion of the rent. In that view 
a decree for the entire rent was passed 
in favour of Har Gobinda. The result 
was that as against the tenant defendants 
there was adecree for iG-annas rent paya¬ 
ble to Har Gobinda and another decree for 
annas share of the rent in favour of 
Jagat Chandra. The tenant, defendants 
have appealed to this Court in the suit 
brought against them by Har Gobinda. 

It is contended that tho question whe¬ 
ther Har Gobinda is entitled to the 1C 
annas of rent or only to a lO-annas share 
thereof, is res judicata by the decree in 
Jagat Chandra’ssuit to which Har Gohind 
was a party and in which it was held that 
Jagat Chandra had a G-annas share in the 
rent. We do not think that that decree 
operates as res judicata upon the question 
of Har Gobinda’s right to the rent. It is 
true that he was a party to the suit 
brought byJagatObandra.but he had pre- 
^ferred an appeal in his suit and the ob. 
jeot of the appeal was to get rid of the 
^judication of the Court of first instance 
that he had only a lO-annas share of the 
landlord's interest. If however the decree 

'of the lower appellate Oonrt in the suit 
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brought by Har Gobinda and the decree 
of the Court of first instance in the suit 
by .Tagat Chandra are allo'ved to stand, 
the result would bo that the tenant defen¬ 
dants would'be liable for tho G-annas 
share of the rent twioe over. Under these 
peculiar circumstances the i)roper course 
would have been to add Jugat Chandra to 
tho appeal which was preferred to tho 
lo'.ver appellate Court by liar GQl)inda 
under tho provisions of 0. 1. R, 10, 
read with S. 107, Civil 1*. C. It ii true 
that Jagat Clundra '.vas not made a jiaity 
to the suit hrougiifc by Har Gobiri'la; hut 
although he was not a party in form, in 
substance ho contested the suit. .\3 tliO 
learned Munsif points out, the real con¬ 
test in these c.isas is between the plain¬ 
tiffs in the two cases, both of whom say 
that they are the landlords. There is no 
question of adducing any further evidence 
on behalf of Jagat Chandra because the 
evidence in both the suits was the same 
and the two suits were tried together. 
We think, therefoie that Jagat Chandra 
cannot be prejudiced by being added as a 
party to the appeal in the suit brought by 
Har Gobind and that in order toelVectual- 
ly and completely dispose of the matters 
in controversy between tho parties, this 
course should be adopted. 

We accordingly set aside the decree of 
the lower appellate Court and send the 
case back to that Court with the direction 
that Jagat Chandra be made a party to 
the appeal and the appeal be heard and 
determined in his presence. Wo express 
no opinion whatever on tho merits of the 
case as between parties. Costs will abide 
the result. 

Y yj Cifse rmandea. 
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Sanderson, C. J. and Cii.vtterjea, J. 

Mahomed Umar aod Defen¬ 

dants—Appellants. 

V. 

Mt yian Kosr—(Plaintifl) and others 

-DefVndants-ReapondeQts. 

Getters Patent Appeal No. 124of 1915, 
Decides on 4Sh April 1917 ageinst decree 

of Mulliek, .1., »/■ 'n '>P- 

poal from appellate Decree No. 2601 of 

Hindu Law-Widow - Re-marriage 
—She forfeit* inlereil in properly granted 

ffiad*u"vidoV OD her rcmatriaijo, altbouRh 
such remarriage is permissible and legal accord* 
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to l}i'> ru'-tc’in cf the caste to which she be- 
bnc'. jVrfritsbcr interrstin the property allotted 
to her by u taniily arrang'ment based upon her 
light t . iiia'.uter.ance out of the interest which 
her Jeci.a:od husband had in the ancestral estate. 

[l'C15C -.', pr.l6C2] 

ibl Hindu Widow's Remarriage Act 
(1856), S. 2 — Forfeiture of widow’s interest 
on remarriage—No change is introduced in 
Hindu Law, 

It ui ii]il make uo diderence in bet position 
whether S.‘2, Act 15 of looO does or dees not 
apply ta her case, as that seoiionhasnoliufro- 
doce 1 any chance in the Hindu law so far as ii 
rvlatos to the f .rfeilure of a widow’s mferes^ ou 
Let rc-marriage. fl’ 013 G 2. P Gl5 C 2] 

(c) Deed—Conslruclion of — To ascertain 
intention of parlies Court can look at posi¬ 
tion of affairs at time of execution of docu- 
ment. 

h'er the purpr.-c of construing a document tho 
Coiirti ha's to look at tlie whole cf tbedecurnent 
and ''on-iclcr all its terms one with tho cthc, 
,\rjd for tbo ptirpcso of ascert-iiiiing the intenticn 
of the parties the Court is also entitled to lo k 
at. tho position of affairs at tbo time when the 
document was entered into and also at tbo posi- 
litn of tho parties who executed tho document. 

,n r^ j ^ rPC12C2] 

(d) Deed-Construction of — Expressions 
used capable of two constructions—Qne con¬ 
sistent with law to which parties are subject 
should be adopted. 

Pet Chillierjca. J .—If the expressions used in a 
deed are capable of two constructions, that con¬ 
struction should be adopted which is consistent 
with the law to which the parties are subject. 

[FOlSC 1] 

Vanchannn Gkosc—iox Appellant. 

Sabja C/iarAn Sinha — for Eespen- 

ileiiis, 

Sttnderson, C. J. In this case the 
suit was brousl^t by the plaintiff asking 
for several reliefs, mainly for a declara¬ 
tion that she was entitled to a certain 
house and for possession and for arrears 
of rent. Defendant 1 is the tenant of the 
house; defendant 2 is a person who pur¬ 
chased the house on 22Dd March 1911 
from defendants 3 and 4, the daughter 
and grandson of one Ear Lai Bhagat The 
first Court gave the plaintiff a decree for 
arrears of rent only. That Court would 
have awarded a decree for possession of 
the property to the plaintiff but for the 

fact that the requisite notice had not 
been served. 

The first appellate Court reversed that 
decision on the ground that the plaintiff 
had obtained whatever right she had to 
the house in question by way of mainten- 
ance, and that she being a Hindu widow 
and having married again had forfeited 
that right, and consequently, it gave a 
decree in favour of the defendants. Mul- 
lick, J., sitting alone to hear the second 


appeal, reversed the decision of the first 
appellate Court and confirmed the decree 
of the learned Munsif. and bo came to the 
conclusion that the interest which the 
plaintiff had in the house was that of an 
absolute proprietor, but that as the plaio. 
till had not appealed from the MuDsif's 
judgment, her title must be taken to be 
for life only, that she had not obtained 
her interest in that house by way of 
maintenance and that her re-marriage did 
not consequently result in forfeiture. As 
there was no cross appeal he could do not 
more than confirm the decree of the first 
Court. Consequently, the plaintiff oh- 
tained merely a decree for arrears of 
rent. Now, the question which is before 
US in thiscase dependsupoD the construc¬ 
tion of an agreement in writing which 
was entered into cn 19tb August 1907 by 
three individuals, the plaintiff, the lady 
called Mt. Bifo, and the defendant Mt. 
Jago. For the purpose of construing this 
document it is necessary to consider tho 
position of the parties at the time when 
that agreement was made. That posi¬ 
tion was this: One Ear Lai Bhagat had 
died on 16th April 1906. He had bad 
two sons, and one daughter Mt. Jago. 
Both his sons Thakur Ram and Kishen 
Ram died during his lifetime, and he left 
surviving him his daughter Mt. Jago. 
There were also living the widow of 
Thakur Ram, Mt. Bifo. and tho widow of 
the second son, Mt. Man Koer, the pre¬ 
sent plaintiff. Apparently, these three 
women after Har Lai’s death were living 
together and had been carrying on a shop 
which had been the joint property of the 
Hindu family. That was the position at 
the time when this agreement was entered 
into. 

Now, on the one band, it is alleged on 
behalf of the defendants that the interest 
of the plaintiff in the house in question 
was merely given to her under a family 
arrangement, in order that she might 
maintain berself out of the profits of that 
house, and that consequently, when shs 
married again, as undoubtedly she did 
between the dates, 19th August 1907 an 
22nd March 1911~the exact date is nos 
ascertained—she lost her right to main¬ 
tenance and therefore lost all interes 
in this house. On the other band, state 
shortly, the plaintiff’s case is that s d 
did not obtain her interest in the honsn 
by way of maintenance but that nn ^ 
a family arrangement she got an absoln 
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right it, and tihttb her interest in the 
family house at all oveuts Nvould -111153151 
as long as she, the plaintiff, lived iuid as 
long as the defendant Mt. -lago lived. 
Now the agreement came into existence 
in this way; Apparently tliero w:i9 a 
dispute between the parties. The o.^aot 
nature of the dispute is nob specified, bub 
it is stated in the agreement that 

"Various kinds of dilJerences have arispu bci- 
weon us the declarants, and Ihcro is likelihood 
of quarrels occotriug.” 

Then the agreement recited tliat 
"this gave rise to tho refloclioo as to what was 
the extent of the property on which there were 
liabilities amounting by accounts to Rs. 1,852-8 0, 
and in a case of disputes oocurring there would 
be further loss in costs of litigation, and even¬ 
tually there would be no other result besides loss 
and waste of the properties belonging to the 
estate of the Ute Kara Lai Bhagat alias llassani 
Bbagat." 

Consequently, the parties apparently 
agreed fo refer their differences to cer¬ 
tain arbitrators whose names are stated 
in the agreement, and to abide by tho 
result of their award. The arbitrators 
made their award and this agreement 
was entered by tho three declarants, 
whose names I have mentioned, for the 
purpose of cirrying out the effect of tho 
award. Apparently, there wore three 
h-ou363 of tho value of Rs. 3,100 and tho 
stock of the shop was of the approximate 
value of Rs. 1,100. The agreement re- 
cites that Har Lai Bhagat died on tho 
date I have mentioned, leaving him survi¬ 
ving the three declarants, hia heirs, so 
that from tho date of his death the decla¬ 
rants became and continued to be joint 
possessors of the entire properbyaud shop 
and moveable and immovable property 
and were carrying on the business of the 
shop. The plaintiff relies upon that part 
of the agreement as well as other parts of 
it for the purpose of showing that this 
interest which the plaintiff undoubtedly 
obtained, whatever the extent of it was, 
was not by way of maintenance of the 
plaintiff, and she points to the word 
'heirs’ in the clause which I have just 
read. I shall have to say more about it 
later ou. Then it recites that 

"in consideration of the above reflection it was 
thought advisablo lot a settlement to refer the 
matter to a pancli of fellow castemen and those 
who are respectable and trustworthy, and what¬ 
ever settlement they make in respect of the estate, 
shop and liabilities be and do remain binding on 
us, the three declarants." 

Then it recites that the panch has come 
to the oODOlusion that the value of the 
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ostato of tho iloceased person was ascer¬ 
tained to amount to Rs. -l.'JOO and tho 
liabilities of tlie sliop were proved to 
amount to Rs. It then pro- 

oeods to apportion tlio shares, and I may 
state it quite generally. Tlie princiide 
upon which tho i)roporty was to Ije divid¬ 
ed, if I may use that as a neutral word 
for the present, was tliat eicli was to got 
a tliird. The surviving daughler was to 
have possession of tho more valuable 
house and was to take over tlio business 
and the liabilities attachol thereto and 
she would have power to soli some of the 
property apportioned to lier, in order to 
meet tho liabilities. The agreement goes 
ou to state that 

"property of the value of Rs 7.‘<2-8-0 be given to 
each of the two doclaraotg, Mt, Bifoand Mt. Man 
Koer-" 

these are the two daughters-in-law— 

"so that they may maintain themselves from the 
profits of their respective properties and one may 
not have aoy concern with tbo other, whereby 
quavrd- and animosities may be averted, and the 
ancestral estate of Har Lai Bbagat may not be 
ruined.” 

That is a portion of the agreement upon 
which the defendant very strongly relies, 
because he says it shows what the real 
intention of the parties was. He says, 
this was an ancestral property, and the 
object of the agreement was that the an- 
cestral property should not be ruined iu 
useless litigation and that tho shares 
which the two daughters-in-law were to 
obtain were for the purpose of maintain¬ 
ing themselves without having recourse 
to the daughter, so that friction iu future 
might bo avoidei. Then the agresmeut 
recites thac 

"the ancestor had three houses, one the d-vclliQ!? 
bouse with shop valued at Rs. 1,800, the second 
bouse valued atRs. 1,200 and the third house 
valued at Rs ICO aud the stock existing in the 
shop valued at Rs. 1,100, of which we, the decla¬ 
rants, have all been from tbc date of tbe death of 
the said ancestor, and are, joint in possession up 
to the present lime, and similarly Rs. 1,815-8 0 
the liabilities, are justly chargeable to and payable 
by us three declarants.” 

That is a clausa upon which the plain¬ 
tiff’s vakil strongly relies. He says it 
shows that the three declarants had been 
jointly interested in the property, that 
they had been jointly carrying on tha. 
business, that they bad been treated as in 
equality and consequently they were being 
treated in equality in this distribution 
of the assets, and that that being so tho 
clause was not consistent with the inter¬ 
est of the plaintiff in tbe bouse being 
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iiioi'c-lv for t'-o puriioaeof maintenatice. 
On tho ether hand it is urged by fcha 
(iefon .ant that that is a clause which does 
not hart tlie defendant’s case, hecause the 
parties had obviously been carrying on 
tbo husinoss ti.'getiier and this is not a 
(leoluatioD of their strict liability to 
debta according to law, hut having regard 
to iu'tico and e iuity, luasmuch as U-.ey 
liad been carrying on llie business to- 
gothor since the death of the ancestor, it 
would he right to say that the liabilities 
wore justly chargeable to each of the 
three declarants. Then comes the opera¬ 
tive part of the agreomeut. First of all, 
it begins by saying: 

“'Now ofouro^u froo will aud accord while 
sound of niiiid .and undor.sLandinR without cofr- 
ciou. iu^lia.ilion or unlawful pro^suroby anybody, 
we ILe declirantslioveprrliiioiied hstweouus tho 
propeilics above nieutioucd and hereunder dcs.- 
ceibed acccrdiiiR lo cur respective shares iu accord* 
aacewit.h the directiou and dccidou oi tho pau* 
cbes, and we the declarants have become separate 
posse .:<or thereof. From this date one of ub, the 
decl.iiiuits, has uot any sort of ooncorn with 
another of us the deciarauts ucr shall we have any 
in the future, If contrary to this, any of the par¬ 
ties take any action or make any claim against 
any of tbo parties, that shall be altogether invalid 
and void. Wo the declarants have acquired full 
right aud authority in respect of the propc-rtv 
apportioned to us respectively, so that each mav 
tako whatever she thinks fit and proper with 
respect thereto without consulting and viithoub 
reference to anothor,” 


J draw abbention bo fchoss words be- 
oauso bbey aro importaub for the purpose 
of ascertainiug the real intention of the 
parties. Then the last clause to which 
I need refer in this agreement is Cl. 10, 
which sets out the method by which 
the award of tho arbitrators is to be car¬ 
ried out, and it says, 

‘ Of the estate of tho said ancestor there aro 
three houses of different values, consequently we 
have got a house and by refund of the excess”, 

that is an inartistic way of expressing 
the intention of the parties; I uodef. 
stand the meaning of that is, that as each 
of the three ladies was to get a house, 
and the houses being of different values, 
as one of them must get a liouse more 
valuable than the other, she would have 
to raako up the difference in value by 
payment of money to the other or others, 

so that the shares might be equalized. 

“Thus tho first house with shop, the value of 
which is approximately Rs, 1,8(0, and the stock 
eusting in the shop, the value of which is 
Rs. 1,100, the aggregate value of tho bouse with 
shop amounting to Rs. 2,900, has been taken 
by me. Mt. Jago Kuar, for my rateable share 
and for payment of debts to creditors, so Rs, 265, 
the amount which is in exceesofmy. Mt. Jago 


Ivuar’s share, has bean made good by me in cash 
to Mt. Bifo Kuar., the declarant. Now we the 
declarants No?. 2 and 3 have not and shall not 
have any sort of claim and lien in respect of 
the house and the properties existing in the shop 
against mf*. Mt. Jogo Kuar, or my heirs and 
successors.’’ 

That deals with the share of the 
daughter. Now, I come to the impor¬ 
tant part which deals with the share of 

the plaintiff: 

"The bouse of which the approximate value is. 
Rs. 1.500 is apporSioned to the share ofmeMts 
Man Kuar’ (i. o., tho present plaiutifl) and a 
the share of Mt. Man Kuar amounts to Rs' 
732-8-0 and Itho value of the said house is Rs> 
1,200, so by this calculation I have made good 
Rs. 417-S-O in cash to Mt. Jago Kuar (i, e.. the 
daughter), now we the declarants Nos. land2 
have uot any claim in respect of the said bouse 
against Mt. ^lan Kuar or her heirs and succes¬ 
sors.” 

That, aa I have said, is the plaintiff’s 
share. Then comes Bifo's share: 


' The-share of me. Mt. Bifo Kuar, amounts t 
Rs. 782 S-0. Consequently I have received 
Rs. 265 in cash from ^It. Jago Kuar as per details 
.... .\nd I have received Rs, 417-8-0 Irom 
Mt. ifan Kuar.” 

That must be the particular sum which 
tho plaintiff has alleged to have paid to 
the defendant daughter, and which ob. 
viously by this arrangement passed from 
the defendant daughter to Mt. Bifo, so 
in this way the three shares of these 
ladies were equalized. Then it concludes 
by saying: 

‘'None of us have any concern with any other. 
If anything be done contrary to this, it shall be 
altogether invalid and void.” 

That is the agreement. Now we have 
to ascertain what was tlie real intention 
of the parties. There is no doubt that 
for the purpose ‘of construing the docu¬ 
ment W 0 have to look at the whole of 
the document and consider all its terms 
one with the other: and for the purpose 
of ascertaining the intention of the 
ties we are also entitled to look at the 
position of affairs at the time when the 
document was entered into and also atj 
the position of the parties who executed 
the document and having regard to such 
a document as this, I cannot do better 
than quote a passage, which was referred 
to this morning, in the case of Srecmiitty 
Soorjeenioney Dossee v. Denobundoo Mut- 
fici'(l) that no doubt refers to a testament¬ 
ary document but in my opinion, it is equal¬ 
ly applicable to the construction of 
agreement suoh as we have now before us. 

The passage is as follows:_ 

1. (1954-57)6 MIA 526= i W R IHIFO. 
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“The Hindvi law, no less than the EoRlish law, 
points to Iho Intention as iho element by which 
\ve are to be guided in determining tlio ellect oi 
a testamentary disposition; nor, so far as we are 
awards there any difiercuco between the one 
law and the other as to the materials from wnich 
the intention is to be collected.’’ 

And in construing the terms of a docu- 
inent it has been pointed out in the case 
of llunoomixiipersaud Pandny v. -Vi. 

Babooee Mmraj Koonwerce (2) that, 

“deeds and contracts of the people of India ought 
to be liberally constriud. The form of expression, 
the literal sense is not to bo so much regarded ns 
the real meaning of the parlies which the transac¬ 
tion discloses.’’ 

If any further authority were needod, 

I might refer to the caso of Srcemuttii 
Raluity Dossec v, Sihchimder ^'ullick (b) 
(which again is reported in the same 
Volume at p. 1. the passage being at 
p. 23), where it is said by the Judicial 
Committee of the Privy Council; 

“You must look at the woids of the deed with 
reference to the parlies 

grant must bo cousisUnt wilb tunt consi-tent 
with the interests of those who make the grant. 

That being so, T have hrst of all to con¬ 
sider the position of the parties; the 
plaintiff was the widow of a man who 
had been a member of a joint Hindu 
family governed by the Mitakshara Law. 
Her husband, therefore had au interest in 
bis father's property since he was born 
and when he died, that property of tlie 
plaintiff’s husband passed to his father 
subject to his widow's right of mainten¬ 
ance and when the husband s father died, 
as he died in this case leaving the defen¬ 
dant daughter surviving him, the pro¬ 
perty passed to the defendant daughter 
again subject to the right of the widow 
to maintonance, Now that being the 
position of the parties, I have to consider 
what was the intention of the parties 
when this agreement was entered into. 
Having given due consideration to the 
arguments which were advanced on the 
one side and on the other, I have come to 
the conclusion that the intention was first 
of all to get rid of what was apparently 
a constant source of friction among the 
three women living together and trying 
to carry on a joint business in the same 
premises. That wras the first intention. 
The second intention was that the two 
daughters io-Uw or rather the daughter- 
in-law, the plaintiff, I need not say two 
daughters.in-law, because I am only con - 

”^(1854-57) 6M I A 393=18 W R 81 note 
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cci'iied with one. ttie plaintit!, should have 
certain properly, in order tliat she niight 
maintiiin herself out of the jirolits of that 
property; and this agreomont was er.toicd 
into upon the lusis ol the plaiiitilt light 
to inaintenanco which existed in ner ac- 
cordiug to tlie Hindu law. I think the 
word “heirs ’ in tliis agreement, having 
regard to the otlicr provisions of it, was 
not used in the strict legal sense but 
ratlier as a word implying person intciosu- 
ed in the eHate. 

That being Hie true consUioHon^nf the 
document,theiiucstion then ari-c-, HI the 
plaintiff by her ro-inarriagc f.nlbii ner 
interest in the house? Ti.e i;csit::n of 
the plaintiff in this lospect was this; .-ho 

belonged to a caste bv cubtom al¬ 

lowed the ra.marriage of a widow. ^But 
that in itself would not prevent her irom 
forfeiting her right to maintenance out of 
her deceased husband's property, and^the 
case 01 lUiSul Jthan Degum v. Uam 
6urun Siiigh (4) was referred to whore 
the hcadnole is to Hie following otiecC: 

"A lliadu wklo'-y cn cc-marriage forfeit* tl.e 
euatc inherited from ber former luubiuci al¬ 
though accordinst^eostom provailmgm her ci*te 
a re-37iarrjp.ge is poraii?siblc/ 

That case, it is to be noted, deals with 
the estate ivhich is inherited by a wulO'V 
from ber former husband. This is not a 
case of inheritance; and as I have already 
pointed out in my opinion this U an 
agroemonb which is based upon the 
widow's right to maintenance which is 
a charge upon the property of her deceas¬ 
ed husband. It is net disputed that 
but for this agreement she would forfeit 
that right on her re-marrUge. In ray 
judgment inasmuch as I have come to 
the conclueiou that this agreement was 
based upon the plaintiff’s right to mam- 
teoance out of he: deceased husband s 
property, and that the provisions con¬ 
tained in it were intended to secure 
the efficient carrying out of that right. 1 
am of opinion that the plaintiff when she 
was married again forfeited her interest 
in the house in question. There is an¬ 
other argument which has been brougnt 
forward, and I must deal \yith that, it 
is said that the property, m which the 
plaintiff by reason of this agreement 
obtained an interest, was not that of her 
deceased husband, and that is one of the 
grounds on which the learned Judge, who 
decided the cas e in favour of the pla i ntiff . 

4. (1895) 22 Cal 689. 
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relied. Tlie answer to it; is that which I 
have already given, ana that is this: 
The deceased husband having had an in. 
terest in the anceatrel property out of 
whicii she would he maintained during 
her life, the obligation to maintain her 
out of tliat property continued after his 
deatli, when the property passed by 
survivorship, and as I have already men- 
tiuued, the property passed to defendant 3 
subject to the plaintiff's right of mainten¬ 
ance, and part of that property was the 
subject-matter of the agreement. It has 
been argued that S. 2 Act 15 of 1856 
does not apply to tbiscase, because of the 

facts which I have aheadv mentioned. I 

% 

do not think that it much matters whe¬ 
ther this Act applies or not, because it 
has been admitted during the coure of 
the argument that this section is practi¬ 
cally a statement of the Hindu law as it 
existed apart from the Act, so far as it 
related to the forfeiture of a widow’s in¬ 
terest 00 her re-marriage under the cir- 
cumsbances mentioned. 

I ought to fay before concluding my 
judgment in deference to the learned 
Judge that he had not the translation of 
the agreement before him when he gave 
his judgment, and therefore he had not 
the advantage which we have bad in this 
Court, and as far as he knew, the agree- 
ment did not make any speci6c reference 
to maintenance. Whereas it turns out, 
when we look at the translation of the 
agreement, that as I have already ex¬ 
plained in the beginning of my judgment 
the object opecifically mentioned in this 
arrangement was that the plaintiff and 
the other daughter.in-law might maintain 
themselves from the profits of their res¬ 
pective properties. For these reasons I 
think that the learned Judge’s judgment 
cannot stand. But inasmuch as the plain¬ 
tiff has paid the sum of Bs. 417-8-0 in 
respect of this property for the purpose 
of equalizing the shares as they are called 
in the agreement, it will be wholly in- 
equitable to allow the defendants to 
deprive the plaintiff of the house in ques¬ 
tion, unless the defendants or some of 
them refund the sum of Rs. 4L7-8-0 to 
the plaintiff. 

Chatterjea, J, — The main conten¬ 
tion in this case turns upon the con¬ 
struction of the ekrarnama. Itstatesthat 
in accordance with the decision of panch 
each of the three parties was to get a 
specific property: Mt. Jago Kuar, the 
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daughter, was to get the dwelling-house 
and the shop together with the stock of 
the shop, and she was bo pay the debts 
due from the shop. It was provided that 

she would be competent to part with some 

of the property allottedsbo her and thus 
pay the debts to creditors, or she could 
pay the same with her own funds. Then 
dealing with the two daughters-in-law it 
stated that each would gab property of 
the value of Rs. 782-8-0, so that 

"thny may maintain themselves from the profit® 
of their respective properties, one not having any 
concern with tbeother, whereby quarrels and 
animosities may be averted and the ancestral 
estate of liar Lai Bhagat alias Hassan! Bbagat 
may not be ruined.” 

The object of the arrangeineot, there¬ 
fore, was to provide maintenanoe for the 
parties and that the ancestral estate of 
Har Lai might be preserved. There was, 
no doubt, the word "heirs" used with 
reference to all the three parties; but I 
think the word was used iu the sense ot 
“persons interested" in the estate left by 
the deceased. The daughter-in-law were 
entitled only to maintenance but they 
were living as members of the family and 
carrying on the shop. The panch, it is 
true, directed that the property should 
be divided into three equal shares, the 
two daughters-in-law and the daughter 
each getting a share. That by itself 
does not show that the property allotted 
to plaintiff was given to her otherwise 
than by way of maintenance, because 
specific properties are sometimes given 
to persons entitled to maintenance to bo 
enjoyed by them in lieu of cash paynrents, 
The parties had, no doubt become separate 
possessors bub that was the arrangement 
made in order to avoid disputes. The ek- 

rar- then says, ... 

“We the declarants have acquired full r'S*** 
and authority in respect of the property appJJ' 
tioned to us respectively, so that each may take 
whatever she thinks fit and proper with reside 
thereto, without consulting and without ref«' 
ence to another, wherewith any other 'of the 
parties or her heirs shall not have any sort o 
concein or have any lien.” 

This clause should, I think, be read in 
connexion with the passage which I 
already set out, and which appears to 

to be the object of the ekrar, namely, tha 

the parties might maintain themselves 
from the profits of the property, and tba 
the ancestral property might nob be 
ed. I think the clause must ho l 
to the purpose of the arrangement, wbio 
was that each party should have separa e 
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j'ossessioD and enjoyment of tlio property 
allotted to her for maintenance. Tbe 
word “heirs" wae used, but it soonis to 
me that the word was here used in tho 
sense of ''successor?. ’ ^It. Jago, tho heir- 
ess of Hor Lai, herself had no ahsoluto 
right, and it is not disputed and cannot 
ho disputed tiiat she could not confer an 
absolute right. In construing the docu¬ 
ment we should bear in mind the posi¬ 
tion of the party making the grant and of 
Ithe person taking it- If the expressions 
Insed in the deed, relied upon on behalf of 
tire respondent, are capable of both cen- 
structions, that construcrion should be 
-jadopted which is consistent with tho law 
|to which the parties are subject. As I 
'have said, a daughter heiiself has no ah. 
solute right, and a daughter-in-law has a 
right to maintenance only; and I do not 
think that we ought to construe the 
words in the document so as to hold that 
the daughter intended to give an absolute 
right to the daughters-in-law. 

In any CJiso ths plaintiff cannot bn sain 
to have obtained the property indepen¬ 
dent of her right to maintenance, and an 
absolute right in the sense of a right ac- 
Cluing to her not as widow of Kishen 
Ram and not by way of maintenanco, 
hut independently of her position as such 
widow, could not have been intended to 
he conferred on her. It was contended 
before us on behalf of the plaintiff that 
ihe plaintiff’s husband having predeceas¬ 
ed his father, his interest in the estate 
passed hy survivorship to the father and, 
therefore, was no longer the property of 
her husband which was liable for her 
maintenance; and that being so, she bad 
no interest in hor husband’s estate 'vhieh 
she would forfeit by her re-marriage. 
This contention is clearly erroneous. Her 
husband had an interest in the property 
(which was ancestral property), out of 
which she was entitled to he maintain¬ 
ed during his life, and the obligation to 
maintain her out of that property conti¬ 
nued after his death, whether it passed 


parties agreed that each would get pro- 
porty valued at I's. 782. To that extent 
the property must bo taken to !)o the pro¬ 
perty given by way of inaintGuance. but 
the remaining portion of tho property ro- 
presenting Rs. 417 S.O which had l)i’cn 
paid hy tiro plaintilT did t!ot conslituie 
such property. Tho (luestion whethru' 
S. 2, Act 15 of 1850 is inapplicapablo to 
this case, hecauso, the plaintitf. aec(/rding 
to custom of thocaste towhich she ludongs,. 
could have ro-manied iiidcpcrid(?iitly ob 
the Act, is of no practical importance, a- 
on the general priuc:i>los of Hindu law, 
widow, whoso re-inarviage may I'o legal, 
according to the custom of the caste to, 
which she belongs, would forfeit any iii-| 
terest which she ha,i in her husbands, 
estate, on her re-marriage. I think, there¬ 
fore, that the plaintiff forfeited her in¬ 
terest in the property to the extent to 
which she obtained it, by way of main- 
tenance. (Case adjourned till Ith April for 
final order). 

Sanderson, C, J.—It appears that de- 
fendant 2 purchased one-third only of 
the entire house and tint the suit is with 
reference (o tho said one-third only, upon 
the plaintiff and dofendants 1 and 2 con¬ 
senting and upon defendant 2 depositing 
within three months from to-clay one 
third of Rs. 417-8-0, namely, Rs, 130-2-8 
in the Court of first instance for payment 
to tho plaintiff, tho suit will bo dismiss¬ 
ed. If the said sum is not paid within 
the said three months, the appeal will be 
dismissed. No order as to costs in all 
Courts, 

Chatterjea, J.- I ia the order 
prop) 3 elhy the learnol Chief Tusfcice 
to-day. 

v.u./r k. Appeal allowed. 
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Mookebjee and Walmslev, JJ. 
Behari Ball Ghose and oi/icrs—Defen¬ 
dants—Appellants. 

V. 

Sindhubala Doisf—Plaintiff —Respon- 


hy inheritance or by survivorship. This dent. . 

being so, there is no doubt that the pro- Appeal No. 1916, of 1915, Decided on 
perfcy that the plaintiff obtained under 4th May 1917, from appellate decree of 
the document was by way of maintenance Dist. Judge, Birbhum, D, - 3rd May 


out of the property of her deceased hus¬ 
band in the hands of Mt. Jago. 

The plaintiff, no doubt, paid Rs. 417/8 
for equalizing the share in respect of 
the house which had been allotted to her. 
the value of which was Rs. 1,200. The 


1915. 

{») Landlord and Tenant—Gift of non- 
trantferable holding without landlord'i con- 
»ent—Gift ia binding on heirs of donors. 

A gift of ft Don-transferable occupancy bolding 
made by a iai}fttwilhoutlhelandlord'8coDtentl;8 
binding upon bis heir?, as by the gift the pro- 
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porty to form pirt of the ostato of the 

donee fothat hi?; heirs cannot claim iiasan iu- 
herilanco. [PClS C l] 

{bj Transfer o/Property Act (1882), S. 126 
—Rescission — Right of rescission In case of 
of gift is circumjcribed by same sort of cir* 
cumstances as would operate to invalidate 
contract—Contract Act. S. 16. 

Altbouch it* contrj>*cis for ?alo, rnortgigc. lea^e 
cr cxciin nc'?, tlii ro is pecuniary con^ideratioo, 
svbilo iu a gift tborcis no iuch consideration, vet 
tho of re-^cission iu the case of a gift (on 
tbe put of tbo grantor) is circumscribed by tho 
s.unc ?ort of circumstance? such as fraud, mis- 
take, corrcioi). undue iDflue'ice, misrepreserita* 
ti« n or the like as Nvould operate to invalidate a 
contract, [PG17U1,2] 

Bvo.jc/iflrfi A (xtli Chcitlcyjce —for *\p. 
poUants. 

Bhupendra Kumar Ghosh— for Ees- 
loiii.leut. 

Judgment. This is an appeal liy the 
dalendant in a ‘•uit instituis-l by the res- 
I'on.icnb for recovery of I'cssession of land 
upon clecl'jraliot) of title. The land io 
•]i^i'iuc consfiteted the occupancy bold¬ 
ing of oij 0 Nadar Chand Ghose who died 
in IbUO Shortly before his death, bo 
executed on iSbh March iSOO a deed of 
gift iu favour of his widowed daughter 
Suchandmukhi Dasi, whereby he professed 
to transfer the property to her The 

document was duly attested and was re. 
gisberodasrequiredby the provisions of 
the Transfer of Property Act. The do- 
nee continued in occupation till her death 
in IbJo, when the present plaintiff, her 
daughter, came into possession under 
c iim of title by inheritance. In 1910 
tbe defendants forcibly took possession of 
the and on the allegation that after tbe 
death of Nader Chand Ghose the land had 
passed to his widow, and. upon her 
death, had vested m them as the rever 
sionary heirs (nephews) of the last full 

owner On 29th March 191-3, tho pjain- 

fcicf instituted this suit for declaration of 

her title and for recovery of possession 
with mesne profits. 

The defeadaDtsHenied that the deed was 
executed by Nader Chadd' Ghose and eon- 
ended that the claim was barred bv 
limitation. The Court of first instance 
lound that the claim was not barred by 
limitation and that the plaintiff had ac¬ 
quired a valid title to the property as the 
heiress of her mother, who had obtained 
the land from her father under the deed 
of gift already mentioned. An objection 
was taken before the trial Court that as 
the land constituted a Don-transferable 
occupancy holding, the deed of gift was 


consequently 

the plaipti.i had not acquired a valid 
tible^ The Court held that this question 
could bo raised only by the landlord or 

his represeDtative-in-iDteresfc.and accord. 

mgly decreed the suit. Upon appeal the 
District Judge has confirmed the decree- 
of the Court of first instance. On the 
present appeal, the defendants have ar 
gued that no valid gift could be effected 
in respect of a non-transferable holding,, 
that notwithstanding the execution aud*^ 
registration of the deed of gift, the pro- 
perty continued to form pait of the 
estate of the donor, passing upon his 
death to his widow, and vesting upon her 
death in tbe defendants as the reversio¬ 
nary heirs to the last full owner. The 
decision of the Full Bench in the case of 
Dayamoyi v. Ananda Mohan Hoy (ijb&s- 
been distiDguiahod by tbe appellants on 
the ground that the principles enunciated 
therein are expressly limited in their ap¬ 
plication to c.ares of transfer of occupancy 
holding for value. On the other hand, 
the respondents have referred to the de- 
cisions in Ttakimjan Bibi v. Imanjan 
Bihi (2). which is an authority for tbe 
proposition that in circumstances closely 
analogous to those of the case before us, 
the question of transferability cannot be 
raised by tbe heirs of the donor to tbe 
prejudice of the donee or his represents- 
tive-in-interesb. In our opinion, tbe 
view taken by the Courts below is well 
founded on principle and must be up* 
held. 

The decision of the Full Bench io tbe 
case of Dayamoyi v. Ananda Mohan Boy 
(l) is an authority for the proposition 
that in oases of transfers for value, the title 
passes from the transferor to the trans- 
feree, although the validity of the trans* 
fer is liable to be questioned by tbe land¬ 
lord who is nob a party to the transac- 
ticn. Let us consider whether this prin¬ 
ciple is applicable to cases of gifts or 
noD-transferable occupancy holdings. 
S. 122, T P. Act, defines a gift as tbe 
transfer of certain existing moveable or 
immovable property, made voluntarily 
and without consideration by one person, 
called the donor^ to another, called the 
donee, and accepted by or on behalf of 
the donee. S. 123 defines the mode |0 
which the transfer is to be effected; lo 
the c.139 of immovable properfey^^^ 

“ irA i R 1915 OaTzi^la Cai'M=27 I 0 61. 

2. (1912) 15 10 698. 
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transfer must be etiactod by a registered 
instrument, signed by or on behalf of the 
donor and attested by at least two wit¬ 
nesses. S. 12() deals with the question 
of revocation of gifts. Para. I of the sec¬ 
tion provides that the donor and the do¬ 
nee may agree that on the happening of 
any specified event which does not de¬ 
pend on the will of thedonnr, a gift shall 
be suspended or revoked; but a gift, 
which the parties agree shall be revocable 
wholly or in part at the mere will of tho 
donor, is void wholly or in part as the 
case may be. Para. 2 lays down that a 
gift may also be revoked in any of the 
oases (save want or failure of considera¬ 
tion) in which, if it were a contract, it 
might be rescinded. Then follows^ the 
important provision, in para. 3 that save 
as aforesaid, a gift shall not be revoked. 
This provision is a legislative recognition 
of a doctrine enunciated more than two 
centuries ago by Lord Nottingham in the 
case of Villers v. Beaumont (3), 

"If a wan will improvidently bind liinneH up 
by a voluntary deed, and net reserve a liberty to 
himself by a power of revocation, this Court will 
net Iccse the fetters he hath put upon himself, 
but bo must lie down under his own felly; for if 
you would relievo in such a case, you must con¬ 
sequently establish this proposition, namely, that 
a mao can make no voluntary disposition of his 
estate, but by his will only, which would bo 
absurd,” 

The position, consequently, is clear, 
that except in the circumstances men¬ 
tioned in S. 126, T. P. Act, a gift can¬ 
not be revoked. Para. 2 of the section 
shows that a gift may be revoked as if 
it were a contract but not on the ground 
of want or failure of consideration; in 
other words, a gift may be revoked, as a 
contract may be cancelled, on the ground 
of fraud, mistake, coercion and undue 
influence, misrepresentation or like rea¬ 
son, No such reason is assigned in the 
present case. But it is argued that the 
donor was competent to revoke the gift 
immediately after execution and regis¬ 
tration of the document, on the ground 
that the property transferred by way of 
gift constituted a non-transferable occu- 
pancy-holding and thatsuch right of re¬ 
vocation has vested in his heir. To test 
the validity of this argument, we have 
to consider whether the transaction coaid 
have been rescinded if it had been a con¬ 
tract. Tbesection makes it'plainthat such 
rescission was not permissible. The sub¬ 
stance of the matter is that although in 
'XTI^2) 1 Vern 100=28 E B 342. 


contracts for sale, mcrfgngc, lease cr ex-; 
change, Mure is pecuniary consideratiouj 
and in a gift there there is no such con-i 
slderation, the right of rescission isi 
oiicumscril ed hy the saine set tif cireiiru-i 
stances. Now tho decision of tlie bull 
Bench in ]\iyu7np>ii Annndu Mohan 
Boil (1) shows tiiat this transaction 
could not have been resciiuled if it had 
been for vaiualdo consideration. The 

inference foIlo'AS that it cannot bo rts- 

cin'led merely by rc-:i>on ol uant or 
failure of such consideration. 

Reliance lias been placed on l.ehaK of 
the appellant u|'on the decision cf Milrcn 
v. Lord (-1). That case, howtner. is 
clearly distinguishable. There the pro¬ 
perty transferred constituted fifty Bank 
shares which were bransfcriildo only by 
entry in the bocks of the company: no 
such transfer was ever made, but a deed 
poll was executed. In these circum¬ 
stances, Turner. L. J., observed as 
follows: 

••In Older to render a veUmtary settlement 
valid .md ffftcinal. the ^clllf^ rrjust have dcre- 
everythiuR wLich, according to the nature of 
the propetiv comprised in the fcttlcmcnt, was 
necessary to be done sn order to transier tho 
propertv and render the settlement bindirg 
upoQ biro/' 

These remarks were followed by Jessel, 
M. R., in Richards v. Dclbridge (5), 
where he observed that a man may trans¬ 
fer his property, without valuable con¬ 
sideration, if he does such acts as amount 
in law to a conveyance or assignment of 
the property, and tlius completely divest 
himself of llio legal ownership which 
vests in the person who by those acts 
acquires the property. Consequently, to 
make the principle cf Milroy v. Lord (4) 
applicablo here, tlte apf-ellant would 
have to establish that tho nature of tho 
property transferred in this case was 
such that no valid transfer thereof could 
be effected till the consent of the land¬ 
lord had been obtained and the name of 
tho transferee registered in his books. 
But the decision of the Full Bench shows 
abundantly that in cases of transfer for 
value title unquestionably passes from 
the transferor to the tr.ansferee. oven 
though there is ho recognition by Ihe 
landlord, in other words, transfer of this 
description cannot be impeached by the 
transferor, though the landlord may pos- 
siblv refuse to recognise the tr ansfer. 
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In our opinion tlie iirinciple of the deci- 
nion in Milron v. Lord (4) has no appli- 
to tiie circumstances of the pre¬ 
sent case. Reliance lias linally been 
placed U[)on the decision in Amuhja 
H'ltiin Siirkar v Torini Xath Dey {6), 
vhich is an authority for the proposition 
‘hat the holder of a non transferable 
occupancy holding is not competent to 
make a testamentary be.'juestofsuch hell¬ 
ing, That cise is clearly distinguishable 
f'ounlel as it is on the fact that the be. 
luost was revocable up to the last 
moment of the life of the testator and 
that the very moment that the heiuest 
would come into operation, if legal and 
valid, was the moment when the right 
of the heir would accrue by operation of 
I iw. fn thecisoljsforeus. the gift was not 
revocihle, an 1 was binding as hetvveen 
the donor and the donee. It cannot con- 
s 0 iu?nt!y ha inaiutaioe.l that nobwith- 
istaodingthe execution and registration 
of the deedj of gift, the property conti¬ 
nued to form part of the estate of the 
donor. The property cease 1 to he part 
jof the estate of the donor and tliere is 
thus no escape from the position tdiat the 
heir did nob succeel to it by right of 
•)f inheritance. 

The result is that the decree of the 
District Tulge is affirmed and this ap. 
oeal dismissel with costs. 

V n./n K. Appcul dismissed. 

I' I R lUlO Cal 43=42 Oil 2.51=27 I C 
235. 
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FACTS of the case will appear from 
the following extract from the petition 
fo tne High Court : that the learned 
District Judge of Faridpur, by his order 
dated oth October 1917, permitted the 
petitioner to appeal as a pauper. That 
on 11th February 1918 the opposite 
party Nos. 1 to 4 filed a petition under 
0. 41, R. 10, Civil P. C., praying that 
proper security for costs in the lower 
Court and in the appellate Court be 
taken from the appellants. That on 27th 
February 19l«, when the appeal came on 
for hearing, the pleaders on both sides 
agreed that the granting or refusing of 
the respondents’ prayer for security for 
costs was in the discretion of the Court. 
That on 27bh February 1918 the appeal 
remained part heard. That on 23th 
February I9i8 when the bearing of the 
appeal was resumed, the appellant's 
pleader tried to contend that the Court 
had DO jurisdiction to demand security 
for costs in the case of a pauper, but tho 
learned District Judge of Faridpur did 
not hear him at all on the ground that 
the pleader for the appellant was too 
late in his contention, and on the same 
day passed an order under 0. 41, R. 10, 
Civil P. C., requiring the petitioner to 
furnish to the appellate Court security 
for costa of the original suit and of th^ 
appeal. " Against the above order of the 
appellate Court the petitioner moved the 
High Court and obtained this Rule. 

Judgment —On the authority of thfl 
decisions reported as Jiff. Hafiznn 
Abdul Karim U) ^.n^Khemraj Srtkrish^ 
Das V. Kisanlala Surajmal (2) we make 
this Rule absolute and set aside the order 
against which it is directed. Wa make 
DO order as to costa. 
v.b /r.k. Rule made 

1. (1908) 12 0 W’N 163. „ . 

2. A I R 1917 Bora 137=42 I C 67=42 Bom 5. 
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Sanderson, C. J. and Mooicerjee, J- 
Nundo Lai Plainbiff-ApDfli- 

lant. 

y ^ 

Punchauo7i MuJeherjee “ Defendant 
Respondent. q,. 

Appeal No. 79 of 1916, Decided on yto 
February 1917, from origioal decision® 
Greaves, J., D/. 19th April 1916. . 

(a) Civil P. C. (1908), O. 43. R. 1 H 
O. 47, Rr. 4 and 7-Ra»iew sought on^allsM 
tion of discovery of new evidence -- 
proof is necessary — Appetl ege^**®* ® 
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srainting review a« well as against final 
decree after review—Appellate Court cannot 
enter into question of sufficiency of proot 
for granting review, but can reverse final 

decree if not justified by evidence. 

Tqc greatest cate ought to be exetcisea lu 
ctanting a review, when that review Is asked 
for upon the allegation that fresh evideuce 
has been discovered since the judgment was 

given. . 

An application fer review, which is based upon 

the allegation that now evidence has come to 
light since the judgment was given, should not 
,be granted unless the new evidence is such as is 
presumably to be believed, aud if ■believed would 
be conclusivei because whea a lUigaot has ob- 
tuioed a judgment in a Court of juslicc» ho is by 
law entitled not to be deprived of that judgment 
without very solid grounds.. [f 622 C Ij 

Where Ihe Judge of a primary Court in the 
exercise of his discretion has by his order granted 
a review of his judgment on the ground that new 
evidence has come to light since the judgmen 
was given, it is not open to the appellate Uurt 
to revise that order, even thoueb it thinks that 
that new evidence should not have been received 
and accepted as a ground for granting the appli¬ 
cation for review, \ 

Per Moolerjef, J.—Order 43, R. 1, Cl- 
must be read as controlled by R. 7. 0. 47 and a 
right of appeal against an order granting a re¬ 
view U restricted in its scope by the operation of 
R, 7, 0. 47» “Strict proof ol** Nvithio the mcauiog 
of’ci'. (b), R. 4. 0. 47 means proof according to 

the formalities of the law and bas no reference 
to the Fufliciency of the quantum of evidence 

adduced. ^ ^ 

AUet a decree was made, an applic,.tioQ lor 

review on the ground ofdisccvory c flat w evidence 

which was not known to the applicant and 

could not have been produced by him by the 

exercise of due diligence at the time wheu the 

decree was passed, was granted by the ina 

.Judge reversing the deerre. In an apveal 

against the order granting the review as wcl as 
against the final decree made 
the review : [I'024 1 

Heici : that aUhougb it was uob open lo to*, 
appellate C;utl in the appeal from the order 
grautino the review to consider the question ot 
the sufficiency of proof on which the review was 
urautod. still it was open to that Court m -tbe 
appeal against the final decree to reverse the 
tlnA decree of the lower Court on the ground 
that the additional evidence adduced in tbe 
review ptoceediog was not sufficient to warran 
the primary Court lo reverse its original deci¬ 
sion on review. ■ 

(b) Proclice—Evidence — ConefuMon upon 
mere comparison of handwriting is unsafe. 

It is by no means safe for a Court lo bise ils 
conclusion upon a mete comparison of band- 
writing without proper materials on the subject. 

[P 626 C 2] 

S. li. itnd C. C. G/iose-for Appel- 

laots 

U. D. Bose, A. N. Choudhury and 
N. N. Bose~ior Respondent. 


Sanderson. C. J.— ThU is an appeal 
from a judgment of Greaves, J., and it is 
A case, in my opinion, of considerable 


iniportanco, having rej^ard to one^ of 
tho issues which luis been raised. The 
suit was for a sum of Rs. 2,2S2-ll--3. 
But in fact the only dispute was as to 
wliether tlie defendant and paid the sjUiu 
of Rs. 1.000, which was a part of tlio 
sura for wliich the suit was hroUnht. 
The learned Judge when he tried the 
case gave his decision on 7th March lOlG, 
and he came to tlio cuuclusiou that 
an alleged receipt in respect cf the 
Rs. 1,000 in question which was i-ut 

forward by tho defendant was a forgery 

and had net leen signed by the plaintili. 

He also expressed a strong opinion with 

regard to the way in which the witnesses 

gave their evidence, lie said; ^ 

“If I have to chcose between the eviaeuce o 
the plaintiff and tbe defendant, I would un¬ 
hesitatingly prefer tbs evidence of tbe plaintitt. 
So far as I could see. be eeemed to me a truthful 
witness; ’ ,, 

and later on he said : Having regard 
to this fact" {referring to the signatures 
which were put before him), 

“acd also the d(trcaiKUt of tic wnccs-csiu 

tbe witness-box. I think my 

case ought to be in favour of tbe pUiutiH 

Then an application for a review of 
that judgment was made by the defen¬ 
dant on 13th March 1910, and it wa^ 
based upon the allegation that fresh evi¬ 
dence had been discovered and the fresh 
evidence which was alleged to have been 
discovered wag an entry in one of the 
plaintitl’s books, which was under date 
]7th March 1915, purporting bo state 
that this Rs. 1.000 bad teen pai''! on 
i:^th March 1915. The actual entry 
translated hvmv learned brother Mookor- 
translation which adopted 

by loth the learned counselsi. the case 
was’ to tlris effect : The account was 
called "a deposit or suspense account, 
there was a word which might he trans¬ 
lated as deposit or suspeise and we might 
read it as a deposit account or a suspense 

account as vou prefer to translate it : 

“Becoived Rs. 1.000 from puochanon MukorKC, 
dated 20lh Falguo, on account of Siughiram 

Poddar ou account of tout Rs. l.oto. 

I ought to have mentioned that this 
Rs. l.OUO which, it was alleged, bad been 
paid was supposed to be in respectof one 
month’s rent which was duo from the 
defendant himself in respect of the pre¬ 
mises in question and also in respectof 

Rs. .500 part of a sum which tbe defen¬ 
dant was bound to pay under a guarantee 
which be had given for one, Siughiram 
Poddar, one of the sub-lesseea of the said 
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pretnijes. Then the learned Judge upon 
this application for review directed on 
issue to be tried; and the issue was whe¬ 
ther this entry was in the roker book at 
the time of the hearing of the case or had 
been inserted since. Upon that issue the 
learnel Judge came to the conclusion 
that the entry was in the roker hook 
wh«u li 3 tried the ease anil had not been 
inserted subseciuently. He therefore 
granted the review; bub ho did not follow 
the ))rocedur 0 which is directed by 0. 47, 
R. 8, the rules under tho Civil P. G., 
which provides that 

“p’hen an api liration for review is granted, a 
note thereof fiiall be made in the register and 
the Couri ui-u' at once re-lioar the case or make 
each cr.ler iu roganl to ihe rc-bcatinu as be 
tbiiik-s fi;." 

He proceeded to give judgment for the 
defendant, on all tho facts of tliccase 
which had been proved before him both 
in the first trial and also at the hearing 
of tho issue, ft was however agreed by 
tho leirnsd Ooun.sol in this Court that 
no objection should be taken upon the 
ground that the learned Judge had not 
strictly followed the procedure which is 
laid down by 0. 47, R. 8. but that it 
should be taken that he had re-tried the 
case and had given judgment for the de- 
fondant on all the facts of the case. 
When the case comes to this Court, first 
ofall, there is an appeal from the learned 
Judge’s decision that there ought to be 
a review; and secondly, there is an ap¬ 
peal from his decision in favour of the 
defendant upon all the facts of the case. 

Now-, in respect of the first matter I 
think that this case is of general irapor. 
bance, namely, the question whether 
there ought bo have been a review. The 
other point is undoubtedly of inoportance 
to the parties themselves, because there 
is a sum of Rs. 1,000 involved and con¬ 
siderable coats which have bean incurred 
but that point is not of general impor. 
taoce. Now, with regard to the question 
whether there ought to have been are- 
view, the learned Judge has exercised his 
discretion and has granted it, and. in ray 
judgment, it is not possible for us on this 
appeal to say that he ought not to have 
made an order for review, for this reason: 

It is admitted by tho learned Counsel for 
the appellant that 0. 47, R. 1 (i) of the 

rules under the Civil P. C. is applicable 

to this case, and that rule provides as 
follows: 

“Aoy persjQ considering himself aggrieved by 
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a deerro or order from which an appeal is allomd 
but from which no appeal has been preferred,.. 
and who. from the discovery of now and im’poV 
tant matter or evidence which, after the exercise 
of due diligence, was not within his knowledge’ 
or could not be produced by him at the time 
when the decree was passed, or order made, or on 
account of some mistake or error apparent on the 
face of the record, or for any other sufficient res- 
sou, desires to obtain a review of the decree 
passed or order made against him, may apply for 
a review of judgment to the Court which passed 
the decree or made the order.” 

Then there is R. 4 of that order, which 
provides: 

‘■(1) Where it appears to the Court that there Is 
not suflicient ground fora review, it shall reject 
the application. (2) Where the Court is olopi* 
nion that the application for review should be 
granted, it shall grant the same. Provided that 
.... no such application shall bs granted oo 
the ground of discovery of now matter orevi* 
deoce which the applicant alleges was not rrith* 
in his knowledge, or could not be adduced by 
him when the decree or order was passed or 
made, without strict proof of such allegation." 

Ths matter does not rest there,because 
R. 7 provides: 

‘‘An order of the Court rejecting the applica¬ 
tion shall not be appealable; but an order grant¬ 
ing ail application,” 

(which was the case here) 

‘‘may be objected to on the ground that the ap¬ 
plication was (a) in contravention of the proW* 
aions of R. 2” 

(it does not apply to this case) 

*‘(b) in contravention of the provisions of R 4.. ■ ' 
Such objection may bs taken at once by an ap¬ 
peal from tho order granting the application or 
in any appeal from the final decree or order pas¬ 
sed or made in the suit.” 

Therefore in my judgment we are limit¬ 
ed to seeing whether the application was 
granted by the learned Judge in contra¬ 
vention of the provisions of R. 4. Togo 
back to the provisions of B. 4 (b), it sw®' 

"There must be strict proof of snob al¬ 
legation.” Whit is the allegation? The 

allegation is that: . . i,.,* . 

matter or evideocd was not within th»P 
plicant’s knowledge or could not be adduced b 7 
him when the decree or order was pawed or 
made/* 

Now, having regard to the eviden^ 
which has been referred to by the learned 
Judge, I cannot say that there was not 
strict proof of those facts, namely, that 
the applicant hal not knowledge of the 
new evidence or that he could not have 
adduced it at the time of the trial. Ithink 
it only necessary to mention the fact tha 
the book in which the entry was ffisde 
had not been produced until the trial o 
the action. In fact the plaintiff had claim¬ 
ed his right to limit the inspection tolbe 
entries which he swore were relev^D^ to 
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-the matter in iasue, and it was not until 
the ease was being lioard before the 
learned Judge that tho dofendanfs At¬ 
torney had the first op})ortiinity of look¬ 
ing at the book generally; and I think it 
was quite possible, as was pointed out by 
the learned Judge, that tho learned coun- 
gel for the defendant when he was in t!ie 
act of cross-examining, although he look- 
ed through the book, might have missed 
this entry, especially as he was not look¬ 
ing for this particular entry, but ho was 
looking for other entries to prove tliat 
the vaoaipts of money were not al ways 
entered on the particular dates on which 
the money was received. Furtiier, the 
evidence is nob such that it is possible to 
gay that during the course of the cross- 
examination the defendant's attorney 
ought to have seen or must have seen the 
entry in question if it was there, conse¬ 
quently, I do not think that this applica¬ 
tion tor a review was granted in contra¬ 
vention of R. i of 0. 47. But having re¬ 
gard to the argument which has bean ad¬ 
dressed to U3 on the one side as well as 
on the other, during the course of the 
appeal, as to the principle on which are- 
view ought to be granted, when it is ask¬ 
ed for upon the allegation that fresh evj- 
dence has been discovered, 1 think it is 
right to express my judgment with re¬ 
gard to the principle which ought 
to be acted upon in future with regard 
to such cases. 

In my judgment it is most important 
that there should be some finality in tho 
trial of cases, and the greatest care ought 
to be exercised in granting a review, 
when that review is asked for upon the 
allegation that fresh evidence has been 
discovered since the judgment was given. 
It must be obvious to every oue that un¬ 
less great care is exercised when such an 
application is made, the door may he 
thrown open to all kinds of abuses. It 
is so easy to the party who has lost his 
case, to see what the weak part of his 
case was and the temptation to try and 
procure evidence which will strengthen 
that weak part and put a diileronb com¬ 
plexion upon that part of tho case must 
be very strong. I do not think that 1 can 
do better than refer to two authorities 
upon that point which were referred to 
in the course of the argument. The cases 
to which I desire to refer are first, Young 
,v. Kershaw fl), in which the judgments 

"TT1899) 6r L T 531=10 T L 11 52. 


waro dalivored by herd Justices A. Iv. 
Smith, Collins and Williams. A.Ii. Smitli, 
\i. .1., said this: 

“Its.-ems to i»o Unit Uio rasr.-i which Inivo 
been roferred to show that a tridl may lo 

1 m.ay say in passing that in tlii^ res¬ 
pect tliO quoatiori whothor a icviow iiiay 
he gr.iutol is tho sanioas whetl’Or a new 
trial may I'e granted"— if now Lvidorjoc, 
v.'liich could not ha\o heoti olitainoi I s- 
foie, has been diiscovcicd whicli, if it lia.l 
been adduced at the trial, would hii-ve 
lioeti couclusivo so that tlio vtidict ii.ust 

liat-o h(jf n {niinil otliorwisO til U1 ii' I 


think that is the rule, aiiart from a.l tl'.o 
authorities, which 1 will nut uiscuss. 
That being so, vvbnt is the now evidence 
in this case which the defondaut has dis¬ 
covered? Would that evidence have 
been conclusive of this case if it had 
been adduced at the trial? In my opi¬ 
nion it is evidence obtained under sus¬ 
picious circumstances, and for that rea- 
son alone I think that it cannot be con¬ 
sidered as conclusive." 


I draw attention to that, because the 
learned Judge in his judgment has said 
that the circumstances under which this 
evidence came to light were curious and 
suspicious, not to say impvohablo." As 
I have said, I think having regard to the 
provisions of 0. 47, R. 7, this Court is 
debarred from going into this matter, and 
I am only dealing with it for the purpose 
of expressing the principle upon which 
the question now under discussion ought 
to be dealt with.—Collins L. .1. said: 


"It is obviously iu tbo public interests tha 
parties, wlio have goua through tho ordeal of Hti 
gation and have had their rights settled at the 
trial, should not afterwards be allowed to patch 
up the weak parts aud fill up the ornisaioue iu 
their case by mcaus of fresh ovideuce. liiat is a 
rule of great importaucc. It is true tbat iu soo- 
cial and exceptional circumstances a new trial 
has been granted bocaueo new evidence has been 
discovered. But the rule which permits that to 
be dene is fenced round with many limitations. 
The party asking for the now trial must show 

that tbero was no remissnefls on his part in ad¬ 
ducing all pos.aible evidence at the trial. Inen 
again, as to the class of new evidence, the rule 
is that tho new evidence must be such that, if 
adduced, it would be practically couclusivc-lbat 
is evidcuce of such a class as to tender it pro¬ 
bable almost beyond doubt that the verdict would 
bedifierent. In some of the cases which have 
been cited, tho uew evidence came in to corro¬ 
borate evidence which was, although not con¬ 
tradicted, weak at tho trial, and that corrobora¬ 
tion made the previous weak, but uncontradict¬ 
ed evidence practically conclusive. The other 
cases were c^scs in which tho new evidence con- 
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Bisted of <lo:uincnts which were not itnoeachod 
and were conclusive.’' 

\\'illiam3 L. J. said: 

"I do not believe that the Court can grant a 
new trial sim[dy, because there is new evidence, 
which was not available at the trial, unless it 
can al'O he shown that the verdict was based on 
ini'!! '.kc, surprise, or fraud and that another Jury 
onglit, therefore, to consider the matter.” 

Attain, in the Heuse of Lords, in the 
case of brown v. Venn (2), the Lord 
Chancellor, Lord Lorehuin. in discussing 
the same point said, at p. 374: 

‘‘When a litigant has obtained a judgment in 
Court of Justice, whether it be a County Court or 
one of the High Courts, he is by law entitled 
not to be deprived of that judgment without very 
sedid grounds; and where (as in this case) the 
ground is the alleged discovery of new evidence, 
it must at least be such as is ptesuinably to be be* 
lioveJ and. if biliaved, would be conclusive.” - 

Theao are tlio principles which, in my 
judgment, ouglic to be applied to an ap¬ 
plication for a review which is based 
upon the allegation that new evidence has 
come to light since the judgment was 
givon. The learned Judge in this case in 
the exercise of his discretion granted a re¬ 
view; and, as I have already s.rid, by rea- 
son of the provisions of 0. 47 it is not 
open to us to revise that order, because 
I do not think that it can bo said that the 
provisions of R. 4 of thU Order-have been 
contvavend. Having said that, I must 
come to the conclusion that the appeal 
with regaril to the question as to whether 
the learned Judge was right in granting 
the review must be dismissed. Then I 
come to the quastiou whether the learned 
Judge’s judgrusut upon the facts of the 
case ought to be upheld: and,hero I think 
this Court is placed in a position which is 
different from that in which the Court is 
often placed in a case where it is an ap. 
peal from the judgmenfof a learned Judge 
upon a pure question of fact, at a trial in 
the ordinary course of events. I have 
said so many times that I hardly need 
repeat it now that in an ordinary case, 
where the appeal is upon a question of 
fact, where the learned Judge of the 
Court of first instance has heard and seen 
the witnesses and has come to a conclu¬ 
sion upon the question of fadt upon the 
evidence on the one sideandon the other, 
there is a very great onus upon the shoul¬ 
ders of the appellant when he comes to 
this Court and asks it to overrule the de¬ 
cision of the learned Judge upon the ques¬ 
tion of fact. 

2. (1910) A C 873=79 L J K B690. 


But this is not a case such as I hav^ 
described. The circumstances of this 
case are peculiar, and I should think, 
probably they may never be repeated! 
In my experience I have never come 
across all case at all like it, because the posi¬ 
tion is this; The plaintiff brought hie ac- 
tion for the recovery of Es. 2,282anditis 
alleged that he did so knowing that be 
had given a receipt for Es. 1,000, a part 
of that sum, knowing that ha had in his 
roker book an entry which would show 
that the money was paid in accordance 
with the defence that was sat up by the 
defendant, knowing that though perhaps 
for a time he might by sweraing falsely, 
conceal that entry, knowing—at all eTents 
his advisers must have known —that 
sooner or later that book would probably 
be inspected, and the entry would come 
to light and knowing all that, he broaght 
his action for the sum, The learned 
Judge having beard the case, and having 
considered it, and having dealt with the 
evidence on the one side as well as ontbe 
other came to the distinct conclasionthat 
the truth lay upon the side of the plain¬ 
tiff. that the receipt in question, in rw- 
pect of the Rs. 1,000 was a forgery and 
that the money had not been paid, and 
that the plaintiff was a witness of troth 
and defendant was not a witness of troth. 

Then comes the other evidence and the 

learned Judge had to approach this far¬ 
ther evidence, namely, the production o 
the entry from this point of view, • ® 
the circumstances under which the evi¬ 
dence came to light were 

suspicious, not to say improbable: ejo, 

I am not surprised that the L 

came to that conclusion, having 
the story told by defendant as to 
became to know that-there 
entry in existence. I need not repoa 
story in detail. But the 
that a few days after the trial, as 
dant was going home from the 
Court, he had to pass the plaintiff e 
on the way to his own bouse; just 
he was approaching the plaintiff 9 
he saw the plaintiff's brother-in* ® 
the servant Okhoy coming 
house, and he heard them ^ 

the case which bad just been deoi « 
plaintiff’s brother-in-law 

miration to Okhoy as to how the 

of the receipt had been got sa 

better quote defendant’s own evi 
to this. He says, 
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"tbe brolher-iu'law said, YOU have performed a 
feat, YOU have done an extraordinary tbiup. You 
have done away with the loreipt granted with 
Nundo’s own hand.” 

Okhoy then said, 

“there is nothing extraordinary in this. There 
is a credit of Rs. l.OCO on 3rd Cbaitni, but in¬ 
spite of this application they could not see it." 

He mentioned the date 3rd Chaitra. He 
did not mention the date of payment. 
Then the brother-in-law said, “Charu 
Babu had cleverness.’ I should have 
that that story in itself was highly im¬ 
probable, but then there were other cir¬ 
cumstances which lead mo to believe that 
that story may be described net only as 
“curious and suspicious, not losayim- 
probable, but one which could not be 
accepted.” 1 need not go further than 
to say that I agree with the description 
which the learned Judge gave to it. Now, 
there are several other nriabters which are 
relevant to the consideration of the point 
at issue. 

Looking at the entry itself, and hero I 
speak, like the learned Judge in the Court 
below', with some hesitation, because 1 
have not the advantage, whichthelearned 
Counsel on both sides and my learned 
brother have, of knowing the language in 
which the entry was made, and, there¬ 
fore, I confine myself to saying this, it is 
obvious it is written in a different ink to 
the other entries which are on the same 
page. It is also obvious that it is the 
only credit entry on that page, and, 
therefore, it is difficult to undtrstand why 
this came to he written in a different ink 
and with a different pen. And, if that 
was made in ordinary course of business 
one would have expected it to have been 
made by the same person who made the 
entries on the debit side with the same 
ink and same pen. There is something 
more important than this: It is not, I 
understand, disputed that everyone of the 
entries upon that page on the debit side 
have been carried forward to the ledger 
by the person who was employed to do that, 
the entries are ticked and they are carried 
forward to the ledger. If this entry was 
made in the ordinary course of business it 
must have been made,as the defendaut'sease 
is, on 17th March, But I do not see why 
this entry was not ticked and carried 
forward in the ledger. This point how- 
ever, is not confined to that page. The 
defendant is not able to put before tbe 
Court a single other entry in that cash 
book, which was not carried forward in 
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the ledger except the one wliich is in dis¬ 
pute. This, to my mind, is evidence which 
points strongly to the fact that the entry 
did not come into existence iutlieordi- 
nary couiso of Imsinesa, But it i? urged 
by tlie defendant that the receipt was 
obviously written, first of all as legards 
the body of it, by Okhey, and secondly, as 
regards the signature by tlio plaintiff. I 
do not intend to express any opinion 
upon that because Ido not like to base 
my judgiiionb upontlie observations wliicii 
I made during the Cfuirse of the case 
regards tiio bandwiiting, although I have 
with tl'6 assistance of my learned I'rotiiei 
observed some thinga. I am content to 
say that the learned Judge who saw tho 
witnesses, and heard tbeni give their 
evidence and who liimself compared the 
signature in question with otlier admit 
ted signatures of the plaintiff, and who 
was in a far better position to judge of it 
than I am. has come to the conclusion 
that that that was not tbe plaintilV's 
signature, and I am content to adopt his 
conclusion. 

There is another matter which weighs 
with me, and that is this: If it be right 
to regard, as I think it is right, tbe cir- 
cumstauces under which this evidence 
came into existence as not only-curious 
and suspicious but also improbable, sc 
that the story is one Nvhich cannot be ac¬ 
cepted, one has to ask oneself why such a 
story was brought forward. Witli what 
object was it brought forward? If that 
story is incrediMe why was it told: It 
could be told only for the purpose of ex¬ 
plaining that which otherwise was inex¬ 
plicable, viz., how it was that the dcleii- 
dant came to know cf this entry. Theso 
are some of tho reasons which make me 
think that the evidence with regard to 
the entry in the roker book is unsatis¬ 
factory, and if I had been tbe learned 
Judge who had to exercise his discretiou 
as to whether be would grant a review or 
not, I would have refused, because the 
evidence came into existence under sus- 
picious circumstances and was net in it¬ 
self conclusive, inasmuch as there was ai 
confiict of evidance as to whether it exis- 
ted at the time of the trial or not. There 
is evidence on the one side as well as 
on the other side, and if there be a doubt 
as to whether the evidence as to the exis- 
tence of the entry at the date of the trial 
ought to be accepted or not, it is difficult 
to see bow it can be said to be conclusive. 
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I tiavo, however, already said that we are 
boun 1 by b!io rule to which I Inve refer- 
rc !, and ’.vo cannot into the r.iatter of 
the reviow. Bu: tho nature of the evi¬ 
dence and the circumstances unler which 
it cimo into oxistenco are material when 
I a:n consid‘'ritj!i tb.e 'Question whether 
the learnad Jiid^^o upon all the facts of 
bhi case oiif’ht bo have in elieefc over- 
ru'.crl lii'^ previous decision. In uiy juug- 
menb, Ibo ovidance wibii regard to this 
entry is of such an unsatisfactory nature 
and it came into existence in such an un- 
.satisfactory way and the learned Judge 
•was apparently in such (loul>t as to wbe- 
jther it should be accepted, that it ouglit 
not to 1)8 taken as sullicient to overrule 
ibho distinct and clear opinion which he 
‘hal formed, namely, that t !)0 money had 
not been p.iil, that the receipt had been 
a forgery, aiil that tlio plaintiff ought to 
bo balicvel. 

For these reasons, emphasising again, 
as I do that tliis is not an ordinary case 
of an appeal from a judgment upon a 
question of fact but that it is a case out 
of tho ordinary, and with peculiar circum¬ 
stances, in rayopinion.the learned Judge's 
judgment on the previous occasion, when 
be came to the conclusion that the money 
had not been paid, ought to be upheld, and 
judgment ought to be given in favour of 
the plaintiff. The result is that the ap- 
poil against the review is dismissed. The 
appeal against the final decree of the 
Court of first instanca is allowed and 
judgment for the'plaintiffis to ba entered 
with costs of both hearings in the Court 
of first instance. The plaintiff will have 
the costs of tho appeal except one day’s 
costs which are to be defendant’s and set 
off against the plaintiff's costs. 

Mookerjee, J.—This appealraisestwo 
distinct questions; The first relates to 
the propriety of the order made by 
GreaveSi J.,on an application forlraview of 
judgment presented to him on 13th March 
1916; the second relates to the correct¬ 
ness of the final decree made by him on 
jeview, in modification of the decree 
made at the original trial. 

The plaintiff instituted this suit for 
.-recovery of a sum of money from the de- 
Jendant. The defendant pleaded that the 
.plaintiff had not allowed him credit for 
Es. 1,000 which ho had paid on 13th 
March 1915, and for which he held a re¬ 
ceipt. Greaves, J., who tried the suit, 
came to the conclusion that the receipt 


was not genuine and that on the oral evi. 
dence the defendant hid failed to prove 
the plea of payment. The result was that 
the claim was decreed in full on 7th 
March 1910. Six days later, the defen¬ 
dant made an application for review of 
juflgmeat under 0. 47, R. 1, sub-R. (l), 
Civil P. C. 1908, on the ground that he 
had discovered new and important evi- 
dence which was not within his know, 
ledge and coaid not have been, by the 
exercise of due diligeuce, produced by 
him at the time when the decree was 
passad. The new evidence consisted of 
an entry in an account book filed by the 
plaintiff at the trial which recited the 
alleged payment of Rs. 1,000 by the de¬ 
fendant. Tho applicatiou for review was 
heard in due course and was granted, not¬ 
withstanding the assertion of the plain¬ 
tiff that the entry was not in the ac¬ 
count book when it was filed iu Court on 
his behalf and must have been interpo¬ 
lated therein, after the close of the trial, 
at the instance and for the benefit of the 
defendant. Upon this disputed question 
of fact, Greaves, J., came to the conolu- 
aion that he could not hold, upon the 
evidence, as he would otherwise have 
done, but for the seeming impossibility of 
any subsequent insertion of'the entry, 
that the entry was not in existence when 
he tried the case. The procedure pres¬ 
cribed by R. 8, 0. 47 was however not 
strictly followed, and the case was not 
re-heard, bub a decree was forthwith 
made in modification of the decree mad® 
at the original trial and credit was al¬ 
lowed to the defendant to the extent o 


Is. 1,000. . 

The present appeal by tho plaintiff wa 
b first argued ns an appeal direct agains 
he order granting the review, but it was 
ubseqnently agreed between the parties 
hat the appeal should be deemed as el¬ 
ected not merely against the order gran- 

3 g the review but also as against ® 
nal decree made in the suit. We have 
ow to consider the questions raised m 
he appeal thus widened in scope by con- 
snt of parties. Now in so far as the ap- 
eal is directed against the order gr®o 
3g the revieav, it is clear that 
f the appeal is restricted by B. 7, su * 
t. (1), Cl. (b). 0. 47 of the Code, the 
rovisions of which are to this etleo 

“An order granting an application 
bjected to ou the ground that the ®PP p 
'as in contravention of tho provisicnfl o ’ 
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and R. 4 presoribes in 01. (b) of fcho pro¬ 
viso that: 

"No application for review shall bo granted 
on the ground of disoovory of new raattor or e vi¬ 
dence which tho applicant alleges was not 
within his knowledge, or could not be adduced 
by him when the decree or order was passed or 
made without strict pro^'f of such allegation.” 

Consequently, under R. 7, au order 
granting an application for review may 
be attacked by vyay of appeal on tho 
ground that the application has been 
granted on the ground of discovery of 
new evidence without strict proof of tlie 
allegation of the applicant that such new 
evidence was not within bis knowledge 
or could not be adduced by him when the 
decree was passed. In the case before 
us, Greaves, J., has held and, as the ma¬ 
terials on the record show, correctly held, 
that there was such strict proof. In 
these circumstances, it is not open to 
this Court as the Court of appeal to con. 
eider the question of the sufficiency of 
proof, at the invitation of the appellant. 
This view is supported by a long series 
of decisions in this Court, to which re¬ 
ference will presently be made. But the 
appellant has invited our attention to 
0. 43, R. 1, Cl. (w) of the Code, which 
allows an appeal against an order grant¬ 
ing a review, and has oontendei that the 
appeal thereby given is not restricted 
in its scope. In my opinion this con- 
tention is not well founded and is op¬ 
posed to the decisions in Jagar Nath 
Prasad Singh v. Bamavatar Singh (3) 
and Hari Oharan Saha v. Baran Khan 
(4). These cases recognize the prin¬ 
ciple that 0. 43, R. 1, Cl. (w) must 
be read as controlled by R. 7, 0. 47, of 
the Code. This is emphasized by the deci¬ 
sion in Abed Khondkar v. Mohendra Lai 
^6 (5). Id that case, an application for 
review had been granted by the Court of 
first instance on the ground of discovery 
of new evidence after the trial. An appeal 
was preferred against that decision, and 
the Court of appeal came to the conclu¬ 
sion that there had not been sufficient 
proof of the allegation that the new i evi¬ 
dence wag not within the knowledge of 
the applicant and could not have been 
adduced by him when the decree was 
passed. A second appeal was preferred to 
this Court and was heard by N. B. Ghat- 

8. (I9ia) 14 10 89. 

4. A IBigiBOal 389=95 IR 903=41 Cal 
746. 

- (1915) 43 Oal 630=39 I 0 393. 
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terjea, J.. who held that the Court of 
Appeal below was competent to deter¬ 
mine tho qiieslion of the sullieieney of 
the evidence adduced in sui'port of tho 
allegation madelfy tlioapplicanb, asoMior- 
wise the provision for a[ipeal would 1)8 
meaningless. An appeal was then prolor- 
red under Cl. l-'j of tho Lotteis Patent 
and was beard hy Sir hawronco Jenkins, 
C. J., and Woodroll'o, J. wiioheld thattlie 
expression “strict preof’ inrans proof 
according to tlie fonnaiities of iho law 
and Ins no reference to tiie S'jiiicleiicv of 
the quantum of evidence addmn i, Tho 
result was tint the judgment of N. K. 
Chatterjsa, J., was reversed and the case 
was remanded for consideration of other 
points which arose in the appeal: see also 
Indar Knar v. Baldeo Bakhsh (0). We 
are thus limited to the consideration of 
the question, whether there was strict 
proof, that is, proof according to the for- 
malities of law, of the allegation that 
the new evidence was not within the 
knowledge of the applicant and could uot 
have been adduced by him at the original 
trial. 

That there was strict proof in this 
sense cannot be disputed. It is, conse¬ 
quently, not open to us to reverse the 
order whereby review was granted by 
Greaves, J., on the ground that theevi- 
deuce was not sufficient to support bis 
conclusion. But as the case is of consider 
able importance, T feel bound to record 
my concurrence in the opinion expressed 
by the learned Chief .Tustice that the 
procedure followed was contrary to well- 
established principles. The decisions in 
Young v. Kershaw (l) and Brown v. Dean 
(2) emphasize the care to be exercised in 
granting an application for review of 
judgment on an allegation of discovery of 
new matter or evidence: the new evidence 
must at least be such as is presumably to 
be believed and if believed would be con- 
elusive; see also Warham v. Self ridge k 
Co. (7). I that the same view 

has been taken by the Judicial Committee 
in two recent cases, namely, Turnbull & 
Co. V. Duval (8) and Kessowji Issur v. 
G. 1. P. Dy. Co. (9). In the first of those 
cases, Lord Bindley observed that a new 
trial 'ought never to be lightly granted: 
and he held with reference to the circom- 

6^ (1910) 13 0 C 24S=7 I C 1015. 

7 ! (1914J80TLB 344. 

8. (1902) A C 429=71 L J P 0 84. 

9. (1907) 31 B^m 381=34 I A 115 (P C), ^ 
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stance? of that case, that no case of fraud 
or surprise had l)C-en made out. In the 
second case, Idord Robertson pointed out 
the dant’ers inseparable from the grant 
of an apidication for review of judgment 
on an allegation of discovery of new mat¬ 
ter or evidence. In that case, an applica¬ 
tion was made to the Trial Court for 
review of judgment on the ground of dis¬ 
covery of new matter or evidence. That 
application was refused. On an appeal 
preferred against the decision of the Trial 
Court, an application was made to the 
Court of Appeal to receive such addi¬ 
tional evidence. 

The Appeal Court acceded to this pra- 
ver, and on the evidence so admitted, 
taken with the evidence previously on 
the record, reversed the decision of the 
Trial Court. The Judicial Committee con- 
dernned this procedure and held that the 
additional evidence, which, it was alleged, 
had been discovered after the decision of 
the Trial Court, should never have been 
received. I cannot consequently see any 
escape from the conclusion that, in the 
case before us, the additional evidence 
should not have been received and should 
not have been accepted as a ground for 
granting the application for review. But, 
as I have already said, it is not open to 
to this Court, under R. 7, 0. 47, to re¬ 
verse the order of Greaves, J., on this 
ground. We have next to consider the 
appeal in so far as it assails the correct- 
ness of the decree ultimately made by 
Greaves, J. in modification of the decree 
made by him at the first trial. The ques¬ 
tion in controversy relates to the alleged 
payment of Rs. 1,000 by the defendant 
to the plaintiff on 13th March 1915. The 
evidence may be divided into oral testi¬ 
mony and documentary proof. In so far 
as the oral testimony is concerned, we 
have oath against oath. Greaves, J., who 
had the opportunity of seeing the wit¬ 
nesses expressly stated in his first judg¬ 
ment that the evidence on the side of the 
defendant was untrustworthy and that 
if he had to choose between the plaintiff 
and the defendant, he would without 
hesitation accept the testimony of the 
plaintiff; be further described the de- 
meanourof the witnesses on behalf of the' 
defendant as unsatisfactory. 

Under such circumstances, I am not 
prepared to take a different view of the 
value of the oral testimony from what 
has been adjudged by the Trial Judge. As 


regards the documentary evidence, we 
have two important items, namely, first, 
a receipt alleged to have been given by the 
plaintiff to the defendant, and, secondly, 
an entry alleged to have been madeintho 
account book produced at the trial by the 
plaintiff. As regards the’reeeits, Greaves, 
J., pronounced against its genuineness. 
We have been invited in this Court to 
compare the signatureon the receipt with 
the various admitted signatures of the 
plaintiff on the record; but, as pointed out 
by the Judicial Committee in Knrallee 
Persaud Misr v. Anuntoram Hajra (lO), 
it is by DO means safe to base our cou-l 
elusion upon a mere comparison of hand- 
wribiog without proper materials on the 
subject; Shankarrao Gangadhar v.l 
Ramji Earjivan (ll). Consequently, I 
must hold that the view taken by Gre¬ 
aves, J., that the receipt was not genuine 
has not been successfully attacked in this 
Court. There remains finally the entry 
in the account book. That entry is of the 
most suspicious character, and I am by 
no means convinced that it was in fact 
in existence at bho date of the first trial. 
On the strength of evidence of such 
doubtful value, I cannot hold that the 
defendant has discharged the burden 
which lay. upon him to establish his plea 
of payment. On these grounds, I agree 
that this appeal must be allowed and the 

first decree of Greaves, J., restored. 
v.b./r.K. Appeal allowed. 

10. ’(iWfsTL R 490=iyw’^6 (P C). 

11. (1901; 28 Bom 58. 
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Mohesh Gkunier Banerji for Jyotifih 
Chandra Uazra —for Respondent. 

Fletcher, J. —This is an appeal from a 
decision of the learned District Tudge 
of the 24 Pargannahs afiirming the doci- 
flion of the Sabordinate Judge at Alipore. 
The plaintiff sued for a declaration of his 
right to a putni which he had purchased 
at a sale for arrears of rent held under 
the provisions of the Ben. Ten. Act. The 
sale at which the plaintiff purchased took 
place on 16th December 1907. Litigation 
ensued after the sale aod the sale was 
not confirmed until 5th September 1908. 
On 22Qd September 1908, the plaintiff 
took possession and the present defen¬ 
dant then set up a dur-putni right. On 
0th March 1909, an application was made 
under S.167, Ben. Ten. Act, to annul the 
defendant's encnmbrance and the notice 
was served on 13th April 1909. The 
present suit was brought on I2bh April 
1912. The defence as raised by the-de- 
fendant in his written statement was, 
first of all, that the plaintiff was the 
bonamidar of the defaulting tenant. That 
was found against the defendant. So was 
also the defence raised that no notice 
had been servedunderthetermsof S. 167, 
Ben. Ten. Act. But the suit was dis^ 
missed on the ground that the plaintiff 
had notice of the defendant's encumbrance 
before he purchased the property and, 
therefore, he was out of time under the 
terras of S. 167 in not having served the 
notice to annul the defendant’s encum- 
branoe in time. Ifc has been argued in 
this appeal that that point was not raised 
in the defence and no issue had been 
settled with regard to it and that the 
defendant ought not to have been allowed 
to ODtBt ioto that defoQCQ. 

There U a good deal to Bay with regard 
to that. In the view that I take of the 
authorities of this Court, I am unable to 
apee with the view of the learned Judge 
0 the lower appellate Court that the date 
of the sale was 16th December 1907 and 
not the date on which the sale was ’con. 
firmed, namely, 5th September 1908. If 
the date of sale" mentioned in S. 167 
Ben. Ten. Act, is the date when the sale 
is confirmed, then it is quite clear that 
the notice that was served on 13th April 
1909 was within one year from the date 
of the sale. The sale to the plaintiff 
was made under the poovisions of the 
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Civil P. C. 1882, and, undor S. 316 of 
that Code, tho title to the propertv 
sold in execution vostod in the purchaser 
from the date of the eertilieato of salo 
anil not Itefore. 8.60 of present Civil P.C, 
is in different terms. The question as to 
what is the meaning of tho words “date 
of sale 'as use.l in the sections of the 
I’engal Tenancy Act has formed the siih- 
ject of judicial docisioD iu certain cases 
before this Court. The first case that 
reference may be made to is tho case of 
Malanyini Chaudlmravi v. Sr,’moth 
Das (1), where Maclean. C.-I., and Ste. 
vens, J., held that the words “ilato of 
sale” used in 8.169, sub 8.(1), Cl. (c), 
Bsn.Ten. Act, meant the date of the con¬ 
firmation of sale and not the actual date 
of sale. It is quite true that that deci- 
sion was on S. 11)9, but there cannot be 
any differonce, so far as I can see, bet. 
ween the meaning of tho words “dato of 
salo” as used in S. 109 and in S. 167. It 
is quite true that subsequent to that 
decision, the Legislature ameuded S. 109 
by altering the words “date of sale” to 
"tihe date of the confirmation of sale;” 
but still the decisions ol this Court re- 
main unaffected that the words ‘‘date of 
sale” used in tlie Act as they existed 
before the amendment meant the date 
when the sale was confirmed. There is 
no reason why that decision should not 
govern the words‘‘date of sale” as used 
in S. 1G7. The next decision that refer- 
ence may be made to is the decision in 
the case of Yusuf Gaziv.Asmatullah (2), 
a decision of Brett, J., and Shirfuddin, J. 

There the learned Judges hold that 
the words ‘‘date of sale” in 8. 167 
meant the date on which the sale of the 
holding or tenure had actually taken 
place and the reason on which they based 
their judgment is this: that as S. 169 as 
amended referred to the date of the con¬ 
firmation of the sale, therefore, in 8. 167 
where the words "the date of the con¬ 
firmation of the sale” did not appear, the 
words “date of sale” must refer to a period 
other than the date of the confirmation 
of the sale. In my opinion, there is a 
manifest fallacy. S. 167 and 8, 169 prior 
to the amendment both used the same 
words, namely, the words "date of sale.” 
It was judicially declared in tliis Court 
that the words "dale of sale” in S. 169 
meant the date of tlie confirmation of the 

~ 1 . (i4b3j 7 C^N S52^ ’ ’ 

3. (1912) 15 1 C 430. 
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sale aii'l the Legislature in amending 
S, io:) cleirly did not cen^ider the terms 
of S, lh7. and S. KiT reinaiuel unalfectsd 
by that ainc-n linenb. 1 bhinli that the 
letrncd dudges win decided t.lie case of 
Gai:i y. Asnutliilinh (2) were neb 
jiistiti'; 1 in distiinuishing the case, or, ab 
any ra!<-, in departing f)om the decision 
in the case of Mat.jnoi'ii Chawikuraui 
\. Sicriiat'c Diifi {1}, ou the ground that 
hy a suhie<iuent anicndtuetjt of S. 100 
diUcrenb words had been u^ed to those 
tliab aiJi>e\rod in S. 107. It may ha 
doubted wdiebher the same learned Judges 
in a suhseijuenb case did nob to some 
extent back ui’on that decision, bo- 
cuiso 111 the case of Tinbatanne^sa ChoW’ 
dhnr-iiii v. Pravabati J)asi (3) those 
learne 1 Judges caino to the conclusion 
that 111 certain circumstances the words 
“date of sale" as mentioned in S. 167, 
Ben.Ton. Act. meant the date of the con- 
finnation of the sale. With all duo res¬ 
pect to the learned Judges, the conduct 
of a defendaut cannot alter the nceaning 
of the words used hy the Legislature in a 
particular section of an Act. I think the 
learned Judges in the decision reported as 
Taibatannasa Chowdhurani v. Prava- 
bati Dasi (3) have shovvn that in certain 
cases ab any rate, the words “date of 
sale” as used in S. 107, Ban. Ten. Act, 
mean the date when the saloisoonBrmed. 
The next decision that has been referred 
to is.the decision of a Judgesitbingsingly 
in this Court; that is, the decision of 
N. R. Chatterjea, J., in the case of Banko 
Behary Das v. Krishna Chandra Bhow. 
mick (4). There the learned Judge held 
distinctly that the words "date of sale" 
used in S. 167, Ben. Ten. Act, meant the 
date when the sale was confirmed and he 
did so relying upon the decision of this 
Court in the case of Matangini Chau- 
dhurani v. Sreenath Das (1). It is quite 
true that that decision is nob binding on 
us; but the opinion of the learned Judge 
is, of course, entitled to the highest res¬ 
pect. In his view, the case was covered 
by the case of Matangini Chaudhurani 
V. Sreenath Das (l), and I think he 
rightly held so. The case of Matangini 
Chaudhurani v. Sreenath Das (l), which 
is the first of these authorities is not dis¬ 
tinguishable from the present case. 

It is quite true that against the deci¬ 
sion of N. B. Chatterjea, J., a Letters 

3 (1909) 1 1 0 750. ■ 
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Patent Appeal was preferred ; but the 
judgment of the learned Judges who heard 
the Letters Patent Appeal rested on 
grounds other than that as to the mean¬ 
ing of the words “data of sale" as used 
in S. 167, but they cast no doubt upon 
the correctness of the decision of N. R. 
Chatterjea. J., in that respect. I think 
the words “dateof sale", especially where 
the sale took place under the Code of 
l>-.';>2 and where the purchaser could ac¬ 
quire no interest until the sale certificate 
was issued, mean clearly the date of the 
confirmation of the sale. To hold other¬ 
wise would practically in some cases take 
away from the plaintiff the right to 
annul encumbrances at all because, as in 
the present case where the plaintiff has 
been found to have known of the encum¬ 
brance before tbe date of the actual sale 
and litigation ensued, and tbe sale was 
not confirmed for a considerable time 
after the date of the sale, if tbe date re¬ 
ferred to in S. 167, Ben. Ten. Act, be tbe 
date of the actual sale, then the purchaser 
will have no period within which he can 
annul encumbrances unless he elects to 
annul the encumbrances before his title 
to the property has been finally .deter¬ 
mined. I think that the view that was 
expressed by N. R. Chatterjea, J., io the 
case of 5anfeo Behary Das v. Krishna 
Chandra Bhowmick (4) is^ the correct 
view and that tbe words date of sale 
referred to in S. 167, Ben.Ten. Act,mean 
the date when the sale is confirmed, and 
not the date when the property is actually 
sold to the purchaser. That beingso, 
even if this defence was open to the de* 
fendant in this case, I think ^ it °° 
sufficient to bar the plaintiff s ® 

learned Judge of the lower appsllateOourt 
dismissed the plaintiff’s suit on his hoo- 
ing that tbe plaintiff was out of time, tot 
the purpose of annulling the eDOum- 
branoe. There were other issues arising 
on the merits and they have not been 
determined. The case must, therefore, 
go back to the lower appellate 
to have the appeal re-heard with refer¬ 
ence to the other issues which have 
not been disposed of. Costs will a i 
the result of the re-hearing by the lower 

appellate Court. 

Newbould, J.—I agree. 

v.R/ r.k. Case sent baek. 
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Fletcher and Newrould, J.l. 

Bhupendra Kumar Chakravarty— 
PlaintilT—Appolliint. 

V. 

Pyari Mohan Uoy amt others— 
dants —Raf'pondents. 

Appeal Nos. 11)05 and llOlUoflOlS, De' 
oided on 19th April 1917, from appellate 
decrees of Addl. Diat. Judge, ‘Jl.Parganahs, 
D/- 18th January 1913. 

Contract Act (1872), S. 70-Tres- 
paiser in good faith making improvements on 
land—Owner is liable for costs of improve¬ 
ments—Transfer of Property Act (1882), 
S. 51. 

The defendant encroached upon tbeUnd of the 
plaintiff, believing in good faith that it belonged 
to him as forming part of his adjoining laud, 
cleared it of jungle and rendered it St for culti¬ 
vation at bis expense: 

Held: that the defendant was not entitled to a 
charge upon the land decreed to tho plaintiff for 
the expenses, as it was not established that the 
plaintiff or bis predecessor was aware of the en¬ 
croachment but as what was done by tho defen¬ 
dant for the improvement of the land was done 
by him lawfully and was net intended to be done 
gratuitously and as the plaintiff enjored the bene- 
dt of it, the defendant was entitled, under S. 70, 
to be compensated for tho money spent by him 
and the plaintiff should gel a decree to recover 
possession upon i-ayment of tho amount which 
was laid out by iLo defendant in improving the 
land of the pUiniiff, [PC30Cl,2l 

^ (b) Contract Act (1872), S. 70-Scope of. 
Section 70, is not limiud to cases where the 
person lawfully doing the thing for another per¬ 
son knows who the other person is. [R G30 C 11 

Dasant Coomar Bose, Siva Prasanna 
Bhaltacharji and Lnl Mohan Chose —for 
Appellant. 

Mohendranath Roy and Manmntha 
Nath for Respondents. 

In Ko. 1905 of 1913. 

Fletcher, J. —This is an appeal by the 
plaintiQ from a decision of the learned 
District Judge of the 24.Parganah8 modi¬ 
fying a decision of the Subordinate Judge 
at Alipur. The present suit was insti- 
tuted as long ago as 9th April IGOG, and 
is therefore, slightly more than eleven 
years old to day, and I think that the 
delay in the proceedings cast no credit 
either on the Courts or on the parties en¬ 
gaged in the litigation. The suit was a 
suit for a possession brought by the plain- 
tifl' as the assignee of a lease granted by 
defendant 3 in the month of June 1891, 
and the suit was principally brought 
against the contesting defendant who had 
obtained a lease from the same lessor in 
August. 1899, his property adjoining the 
property let out to the plaintifi’s pre- 


(locossor-in-titlo. Tho case as decided by 
tlio loarnoil Judge of tlio lower ii,|i|)ellato 
Court in tlio judgmont tiow tiiidor appoal 
is tliis; Tlie loirno‘1 .111 Igo ciuiio to llie 
conolu-iion that tho dofon.iaiit was acting 
in gooil faith when ho encroiudr.’ii umoii 
and cloarod thn hinds of tho plaintill’ and 
that ho had done so in the lieliif that tho 
jiroperty was incUidi'd in his sliaro and 
tliat, so far as I gather from tho reasons 
given hy the learne.l-ludgo, was partly, 
if not, largely, duo to tho faiUiro of tlio 
plaintiff or his jiredccessor t ' full'd unoof 
the teniisoi thoIc-aso which wasgiantoii fo 
him, namely, tliat the lioundarios slmuM 
be demarcated between tho plaint ill’s pre¬ 
decessors and the defendant. But tho 
learned Judge, made a linding that tho 
evidence did not establish that the plain¬ 
tiff or his predecessor-in-interest were 
aware of tbe encroachment that bad been 
made hy the defendant. The learned 
Judge, however, seems to have considered 
that tiiat point was immaterial and he 
declared a charge on tho property in 
favour of the defendant and declared the 
plaintifi’s right thereto subject to tho 
charge so created. The plaintiff appealed 
against that decision. 

The first point is whethc-r the learned 
Judge was right in the view that he took, 
namely, that having come to the conclu¬ 
sion that knowledge of the plaintiff or his 
predecessor had not been established to 
the satisfaction of the Court whether the 
mere fact that the defendant had encro¬ 
ached and spent money in good faith was 
sufficient to entitle him to a charge on 
the phintiH’s properly. Tbe case is nob 
governed by S 51, T. 1’. Act, but itcornes 
within tho general rule as laid do.vn in 
the well-known case of liamsdcn v. Dyson 
(1). That rule has been adopted and fol¬ 
lowed in India in more than one case. 
Tho fact that tho learned Judge found 
that the plaintiff' or his predecessor bad 
no knowledge cr that, at any rate, the 
evidence did not establish such knowledge 
is sufficient to take the present case out 
of that rule, and, tlierefore, the judgment 
appealed from cannot be supported on 
the ground on which tbe learned Judge 
rested his decision. But the case does 
not rest there. There areother provisions 
in the law in this country governing the 
obligations of persons enjoying the benefit 
of a noD-gratuitous act. S. *10, Contract 
Act, is a statutor y enjc troent w itfi refe r- 
l. (IQCG) 1 H L 120. 
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ence thereto. Tint section provicles that 
wlierfl tjcrson lawfully does anything 
lor rijjotlter peiaon or delivers anything to 
liiin net intending to do so gratuitously 
and sucli otlier person enjoys the benefit 
tiiereof, the latter is bound to make com- 
nensation to tlie former in respect of or 
LO restore the thing 30 done or deliverei. 

11 is argue 1 on the part of the p’nititiff that 
chis section only applies when t,ua person 
lawfully doing the thing for another per- 
son knows %vho the other (> 0 rson is. 
There is no warrant for such linritation 
being put on the section and the illustra- 
|tions to the section negative the view that 
jtho person law fully doing the thing for 
another person knew the name of the 
other person. It is quite clear that the 
two illustrations presuppose that the per¬ 
son doing the thing did not know the nanne. 
Illustration 1 of the traiosman having 
the goods at the wrong house is a clear 
case where the tradesman did not know 
the name of the person, or, at any rate, 
if ho knew his name, he made a mistake 
as to the person bearing that name. 
There is no foundation for the argu¬ 
ment put forward by the learned vakil 
for the appellant as regards the meaning 
of this section. The question is whether 
the present case comes within the terms of 
that section. Thesection isvery wideand 
of course there must be soino limitation. 
But it cannot he suggested in the present 
case that the clearing of the jungle was 
not done law fully, it is quite clear from 
the findings male by the learned Judge 
that the defenlant did not intend to do 
BO gratuitously. The evidence also shows 
without doubt that the plaintiff has 
enjoyed the benefit of the money laid out 
by the defendant in clearing the jungle 
and making the land fit for cultivation. 
I think the case cloiily comes within the 

terms of S. 70, Contract Act. The dif- 
feronce between S. 61, T. P. Act, and 
S. 70, Contract Act, is that in cases 
coming under S. 51, T. P. Act, and under 
the rule laid down in Uavisden v. Dyson 
(1), the defendant gets a charge on the 
Iproparty but in cases under S. 70, Con- 
jtract Act, the plaintiff is bound to make 
;compeQsation to the defendant fer the 
amount spent; and therefore, the decree 
in this case instead of declaring a charge 
in favour of the defendant should declare 
that the plaintiff is entitled to recover 
:po380ssion upon payment of the amount 
[that was found to bedue to thedefendant 


by the learned Judge of the lower appel. 
late Court. I tbinkontbe findings madeby 
the learned Judge the defendant is enti¬ 
tle! to recover the money which be has 
laid out in improving and rendering fit 
for cultivation the land of the plaintiff. 
If the defendant bedeprivedof theamounfe 
spent by him on the land it will be a 
great hardship on him. The argument 
that has been put forward on behalf of 
the plaintiff-appellant, that this is in 
fact a case of the defendant having im- 
proved his own land, has no foundation. 
The land was dense jangle and had no 
value unless and until the property was 
cleared and made fit for cultivation. It 
is not suggested that the property coaid 
have been cleared and made fit for culti¬ 
vation at any lesser sum. If the defen¬ 
dant loses the benefit of the money spent 
by him for clearing this considerable 
piece of land it would be a great hard¬ 
ship. Therefore, on the findings made 
by the learned Judge of the lower appel¬ 
late Court, I think the case comes with¬ 
in the terms of S. 70, Contract Act, and 
the plaintiff is entitled to obtain the 
decree given in his favour by the lower 
appellate Court, subject to the variation 
I have montioned. 

Two other points were raised io this 
appeal which were touched upon some¬ 
what lightly. It is hardly a matter of 
surprise when we find that the points 
were not referred to in the judgment of 
the lower appellate Court. The first 
point was that in ascertaining the amount 
of compensation allowed to the defen¬ 
dant, the defendant ought to have been 
charged by way of mesne profits. Tb® 
point was not referred to in the juJgmflo^ 
of the learned Judge of the lower appel¬ 
late Court and presumably for the reason 
given in the Munsif’s judgment, namely, 
that if the defendant be charged by way 
of mesne profits he ought to be allowed 
interest on the amount he laid out. It le 
sufficient to say that the point was not 
raised in the Court of appeal below, mb 
it is much too late to raise it now in this 
Court in second appeal. The second 
point was that the defendant ought to 
have been also charged with the value of 
the timber that was cut and removed 
from-the land in order to make it clear. 
There is nothing in the judgment of the 
lower appellate Court about this point 
at all. We do not know whether tbs 
timber was of any value or whether it 
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wag merely under firowfch which was 
wholly valueless ftud would fetch nothing 
and would rather roiiuire money to ho 
spent to remove it from the land. The 
point wag however, not raised in tlie 
Court of appeal below and it cannot be 
taken here now in second appeal. 

In the result, the judgment appealed 
from most be affirmed and the present 
appeal dismissed with costs subject to 
the variation that I have already men¬ 
tioned. 

Newbould, J.—I agree. 

In No. 2061 0 / 1913. 

This appeal is not pressed and is ac¬ 
cordingly dismissed with costs. 

v.B./r.K. Appeal dismissed. 

A.l.R. 1918 Calcutta 631 (1) 

Fletcher and Panton, JJ. 

Amar Chandra and others Plaintiffs 
—Appellants. 

V. 

Noor Khatun and others —Defendants 
—Respondents. 

Appeal No. 1920 of 1916, Decided on 
20th June 1918, from Appellate Decree 
of Addl. Sub Judge, Chittagong, dated 
22Dd May 1916. 

Landlord and tenant—Raiyali right can be 
acquired by cultivator tattled even by tret- 
patter. 

Tbe actuitl cultivator of a laud wbo honcstlv 
and boua-bde believes that tbe person who settled 
him on tbo land bad a right to scstle him may, 
after a period of years, acquire a right in tbe land 
as a ra'yat even where it is proved that tbe sot* 
ilor had no such right. IP C31 C 1] 

Dmarka Nath Mitter and Rishendra 
Nath Sarkar—lot Appellants. 

Atindra Nath Mukherjee —for Respon- 
dents. 

Judgment.— The only question raised 
in this appeal is this: whether the plain¬ 
tiff is entitle! to evict the actual culti¬ 
vators who are the defendants 2, 3, 5, 6, 
7, 8, 9, 14 and 15. It is found that the 
alleged talukdars and the durtalukdars 
have no interest in the property. The 
actual cultivators claim possession under 
an alleged settlement from the alleged 
durtalukdars. Tbe decisions of this Court 
j show that tbe actual cultivator who 
honestly and bona fide believed that 
the person who settled him on the land 
had a right to settle him may, after a 
period of years, acquire a right in the 
land as a raiyat. The learned Judge of 
the lower appolhte Court in tbe present 
o^se has made no finding ak to whether 


these cultivators defendants bona lido ho- 
liovod that the alh'j'cd dtir talukdars !ia 
the ri'’ht to sotl-lo them on the l uid of 
wliich tliey tojk s.iitleniOTifc. Tlio docroo 
of the !o«ei api'dlnlo C’ouit is accor¬ 
dingly SCO Bsido n.s icgaidshe cultivating 
defendants, namely, tlio defendants 2, d, 
.J, 0, 7. 8. 9, il and lo, and tho case 
is sent hack to tliat Court to have tho 
question determined as to the belief of 
tho said actual cultivatorsasstated almvo. 

Costs of this appeal will abide tho result 
of the further hearing by the learned 
Subordinate Judge as directed. 

V h./r.K. Decree set aside. 
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Fletcher AND Richardson, JJ. 

Munsur Ali —Appellant. 

V. 

Abhoya Gharan Das—Respondent. 
Appeals Nos. 443 and 507 of 1915, De¬ 
cided on 28th February 1917, from ap- 
pellate orders of Dist. Judge, Noakhali 
D/. 29th June 1915. 

(a) Limitation Act (1908), S. 15—Attach¬ 
ment before judgment is not stay of execu¬ 
tion—Civil P. C. (1908), O. 38, R. 6 

Ac allachmeut bafore judgment ii not an in- 
junciioo or order staying execution within the 
ineaniug of S. 15. Lim. Act, no matter wbelhor 
the aubjott-miUer of the attachment is a decree 
or any other pr^-pertv [P 032 C I] 

(b) CidIP. C. (1908). 0. 21. R 53.{l)(b) 
(it)—Time barred decree—Set off of, is not 
allowable. 

Tbe form of execution by seating off cross- 
decree) is given in tbe Code of Civil Procedure 
and 00 equitable considerations can add to or 
detract from tlio provisions of the statute There* 
fore, a Status-birred decree in favour of the judg- 
meut-debter canaot be sst off against a decree 
sought to bs execute! against him. [P G32 C 1] 

(c) Civil P. C. (1908). Schedule — Schedule 
do' • nctcontrel provisions of Cods, 

Toe forms given in tbe Sohedule to the Code 
of Civil Procedure cinuoirconbrol tbo clear wjrds 
of the Code itself. [P G-52 0 1] 

Chandra' Sekhar Sen, Basant Kumar 
Bose' and Bepin Chunder Bose —for 
Appellant. 

Khitish Chandra Sen and Dhirendra 
Dal Kastagir —for Respondent. 

In No. 4^3 of 1915. 

Fletcher. J.— This is an appeal from 
an order of tho District Judge of Nokhali, 
reversing the order of tbe Munsif of the 
2od Court at Sudharatn. Tbe admitted 
facts are as follows; The respondent to 
this appeal on5th November lUOSobtain- 
ed a decree absolute for Bs. 847 in a 
mortgage suit against the appellant. The 
appellant, having instituted a suit against 
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tlie re'pon'ieut, at*acheil tliis decrefl be. 
foro jiili^.nent on TtJi April 1!I09. On 
30 lIi SoiiUniiljer 1000, the appellant ob¬ 
tained a ibcrcQ against the respondent 
for R 3 . Sol. On 7th September 1910, 
the appellant applied that both decrees 
sboeld lie sci- oil one against the other 
but this application was on 26th January 
1011 rej 'cted as premature. The appel¬ 
lant apfdied on 20th Novemhar 1913 for 
execution of his deoree. The learned 
District fudge hold that the decree oLthe 
respondent was barred by limitation but 
it was equitable to <allow the respondent 
to setoff his statute-barred decree against 
the appellant’s decree. Two points were 
urged on the appeal before us, first, was 
the execution of the respondent’s decree 
stayed by an injunction or order within 
the moaning ofS. 15, Limitation Act, and 
secondly, if nob, is the respondent entitl- 
e l to set off his statute.barred decree 
against the decree of the appellant. It 
is well establiabel that an attachment 
before judgment is nob an injunction or 
order within the meaning of S. 15, Limi. 
tation Act: Belt Maharani v. Collector of 
Etawah (l). 

It is said, however, that dilTerenb con¬ 
siderations arise when the subject-mat¬ 
ter of the attajlunenb is a decree. Bub 
this is clearly not so as 0, 21, R. 53 (l) 
(b) (a), clearly anbhorises the creditor 
who has albachei the decree or his judg- 
meufc.'lehtor to proceed fo execute the 
attached decree. It is said that the forms 
in the Schedule to the Code of Civil Pro- 
ccdure support a different view. Bub 
even if that were so, the forms cannot 
control the clear words of the Statute it- 
self. The respondent then argued that 
the fact of the attachment being before 
judgment made a difference but the terms 
of the rules of 0. 38, do nob»support the 
argument. On the second point, reliance 
was placed on decision of this Court 
where on equitable grounds a defendant 
in a suit has been allowed to set off a 
statute-barred debt against the claim of a 
plaintiff. Those considerations cannot, I 
think, apply in execution of cross-decrees. 
This form of execution is given by the 
Code of Civil Procedure and no equitable 
considerations can add to or detract from 
the provisions of the Statute. In my opi¬ 
nion, the order of the learned District 
Judge should be set aside and the order 
of the M unsif restored with costs both 
1. (1895) 17 All 198=22 I A 31 {P.C.).~ 
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here and in the Courts below. We assess 
the hearing fee at Rs. 25. 

Richardson, J.—I agree. 

In No. 507 of 1915. 

The same points are involved in this 
appeal as in Misc. appeal No. 443 of 
1915 which has just now been disposed 
of by us, except that the learned District 
Judge did nob allow the barred decree to 
be set off against the decree for which 
execution was applied for. The appeal 
fails and must be dismissed with costs. 
We assess the hearing fee at Rs. 25. 

V.P./r k. Order accordingly. 

A. I. R. 1918 Calcutta 632 

WOODROFFE and SillTHER, JJ. 

Felani Idondalani — Decree-holder— 
Petitioner. 

V. 

iV ukunda Lal Mondal and another — 
Judgment-debtors—Opposite parties. 

Rule Nisi. No. 586 of 1917, Decided on 
9th April 1918, against order of Dist. 
Judge, Murshidabad, in Misc. Appeal 
No, 20 of 1917. 

Occupancy — Non-trantfc rable— Sale of 
part in execution of money decree-~One 
joint raiyat cannot object—Hi* objection i* 
limited to his share. 

One of several raiyats who jointly hold a 
non-tranaferable occupancy holding cannot ob¬ 
ject to the sale of a part of the holding in 
exccuHon of a money decree. His objection 
must bo confined to the extent of bis share. 

[P 633 C 1] 

Phanindra Lal Moitra for Surendra- 
Kumar Bofe —for Petitioner. 

Karat Chandra Khan for Hirendra 
Nath Ganguly —for Opposite Parties. 

F.AOTS of the case will appear from 
the following extract from judgment of 
the appellate Court: “In execution of a 
money-decree an oconpanoy bolding be¬ 
longing to the three appellants, who are 
brothers, was attached and was going to 
be put up to sale. Two of the appellants, 
namely, Mukunda and Cbabban, objected 
to the sale on the ground that the hold¬ 
ing was Don-transferable bub subsequent¬ 
ly withdrew their objection. This was 
in Miscellaneous Case No. 204 of 1916. 
Subsequently the third brother, who is a 
minor, made a similar application which 
was allowed to the extent of releasing 
his l/3rd share in the holding .... It ie 
contended by the learned pleader for the 
minor appellant that on his objection 
alone no portion of the holding could be 
sold. This contention must prevail on 
the authority of the case of Narayani v. 
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Nabin Chandra Chowdhari (l) in whioli, 
in interpreting the rule laid down in the 
Fall Bench case of Dat/iWioiji v. 

Mohan Roy Ghoiodhuri (2), it was held 
that an oociipanoy holding or any part 
of it could not be sold in execution of 
a money.deoree when the raiyat ohjoctod, 
even if the landlords gave their consent 
to the sale. The minor appellant had 
thus a right to object to tlie sale of any 
part of the holding although his own 
share in the bolding was confined to a 
third thereof ..." Against the above 
decision of the appellate Court the peti¬ 
tioner moved the High Court and ob- 
tained the present Rule. 

Judgment.— We think that the judg- 
iment of the learned District Judge cannot 
Ibe sustained in law, and, therefore, the 
‘Rule must be made absolute with costs. 
We assess the hearing fee at one gold 
mohur. 

v.b,/r.k. Rule made absolute. 

^1. (1917) 44 Oil 720=36 I C 803. 

2. A I R 1015 Cal 242=42 Cal 172=27 I C 
61 (F B). 
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Beachcroft and Walmsley, JJ. 

Urmila Sundari Appellant. 

V. 

Rati Kanta Saha and another — Res¬ 
pondents. 

Appeal No. 15 of 1017, and Rule No. 
51 of 1917, Dscide.l on 13th February 
1917, against orders of Dist. Judge, 
Nadia, D/. 16th December 1916. 

(«) Guardians and Wards Act (1890). 
S. 32—Court can suspend guardian. 

Tlie words of S. 32 are wide enounb to cover an 
order of suspoosion of the guardiin by tbo Judge, 
as 8i]S(:6ii^ioQ is iu effect a totU restrictioo for 
a timo of the powers of tbc guirdian. {P 634 C 1] 
(b) Guardians and Wards Act (1890), 
Si. 32 and 43—'Guardian luipended for time 
Court can deal with him subsequently. 

Tho suspeneion of a guardian for a time does 
not deprive tho Oourt of power to deal with him 
Bubsequently. [F634 0 1] 

(<) Guardians and Wards Act (1890), 
Ss. 32 and 43 — Until actual removal, 
guardian remains guardian and Court can 
pass orders to protect minor’s estate. 

(Jotil a guardian has actually been removed 
or discharged, be remains a guardian even 
though bis powers may have been curtailed and 
the Court has authority under the Act to pass 
such orders on him as are necessary for the 
protection of the minor's property. [P 634 0 1] 

D. N. Ghakraburlly and Baranasibasi 
Muker}ee~~loT Appellant. 

Ram Chandra Uazoomdar and Upen- 
dra idarain Bagchi — for Respondents. 
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Beachcroft, J. —One llaripada Shivlia 
(lid-i in 181)7. He loft a will by whicli 
ho gavo his widow tho power to adoi't. 
In 1807, hirf widow, Urmila Sundari, 
ado|)ted lliranmoy Shalin, tho son of her 
lato husband's brother. In 1811, on hor 
own applio.itioD, she was appointed 
guardian of tho [lorson and proporty of 
the minor. Iu 1!)1(), for reasous into 
wliicli it is unnecessary to enter, the 
District Judge called upon her to sliow 
cause wliy she should not 1)0 removed 
from the guardianship, and on 21th .Inly 
181(), ho passed an order suspending her 
guardianship in these words : 

"The guardianship of Urmil.x Sundari Dasi 
is suspondel and Uiti Kiuta Shaba is appointed 
guardian provisionally. " 

It was alleged that in spite of this 
order Urmila continued to deal with the 
minor’s property. The District Judge 
therefore on 16th December passed an 
order issuing a notice to her, warning 
heragainst realizing rents from tbe tenants 
of the minor as lier guardianship has 
been suspended. He also bad a notice 
put in the local paper warning the 
tenants not to pay rent to l)er goicastas. 
He added tint the present proceeding 
would be confinel to a consideration of 
tlie fitness of Urmila for guardianship. 
ApparentU, a further complaint was 
made against l)er and on lOtli January 
of this year, the Judge passed another 
order restraining her from the acts 
alleged against her and ordering her nob 
to interfere with the realisation of rents 
from the minor's tenants. The present 
appeal is lodged against these two orders 
of I6th Daceuber and iOth -January. 
There is also a Rule for sotting aside the 
same orders in case it is held that there 
is DO right of appeal. 

The only argument which has been 
addressed to us is that, in view of the 
learned Judge's order suspending the 
widow from acting as guardian, tbe Court 
had DO jurisdiction to pass the orders 
complained of, which orders, it is sug¬ 
gested, must have been passed under 
S. 43 of tbe Act, and could only be passed 
against the widow on tbe footing that 
she continued to be the guardian. In 
reply it was suggested that the Court 
has inherent jurisdiction to pass any 
orders which would be for the probeo- 
tion of tbe interests of the minor, irres- 
pective of the actual terms of the 
statute. And though the appellant did 
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not attack tli3 orlf'r of suspsnsion, for 
whiiih onior the Act (lo05 nob in 3i)ecific 
terms provl'lc, it was su^cested that that 
order also could have been passed in the 
:exercise of the Court’s inherent powers. 
'It was further argued that-the Court’s 
jurisdiction over tlie guardian did not 
cease until the dischirge of the guardian. 
It seems to me that it is not necessary 
to invoke the inherent jurisdiction of the 
Court in this case, for I am of opinion 
that the words of S. 32 are wide enough 
to cover the Judge’s order of suspension. 
That section provides that 
“ tbe Court may from time to time, by order 
define, restrict or extend his (i. e., the guardi¬ 
an’s) powers with respoct to the property of the 
wards in such manner and to such extent as it 
may consider to be for the advantage of the 
ward and consistent with the law to which the 
ward is subject. ” 

The order of suspension of the guardian 
seems to me to be covered by these 
words, for suspension is in effect a total 
restriction for a time of the powers of 
the guardian. Then it seems to me im¬ 
possible to hold that the effect of such a 
restriction of the guardian’s powers is to 
deprive the Court of power to deal with 
the guardian. Until the guardian has 
actually been removed or discharged, he 
remains the guardian even though his 
power may have been curtailed and the 
Court has authority under the Act to 
pass such orders as are necessary for the 

I • 

protection of the minor s property. The 
orders of IGbh December and jOth Janu¬ 
ary may be looked upon as enforcing in 
detail the order of suspension. Whether 
they were passed under S. 32 or under 
S. ‘13 is immaterial : so far as they dealt 
with the minor’s property they were 
clearly w’ithin the competence of the 
Judge to make. It is unnecessary to 
consider the question of the guardian’s 
subsequent resignation in this proceeding. 
Indeed it w'ould be out of place to do so. 
This appeal, in my opinion, ought to be 
dismissed with costs, We assess the 
hearing fee at three gold mohurs. The 
Hule is discharged. We allow no ex 
parte costs. 

Walmsley, J. —I agree. 

v.u./r.k. Appeal dismissed-, 

Rule discharged. 
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Flrxcher and Shamsul Htjda, JJ. 

Indra Narain i?ay—Plaintiff—Appel¬ 
lant. 

V. 

Nabin Chandra Banerjee and others 
—Defendants—Respondents. 

Appeal No. 1257 of 1916, Decided on 
6th June 1918, from the appellate decree 
of Dist. Judge, Birbhum, D/- 9bh March 
1916. 

Bengal Tenancy ActflSSSl.Sg. 361 and 167 
—Part of holding purchased by mortgagee in 
execution of'his decree—His interest therein 
is incumbrance within S. 161 and he cannot 
be ejected by purchaser in execution of rent 
decree until his incumbrance is annulled 
under S. 167. 

Tbe interest of a mortgagee of a part of a bold¬ 
ing who has purchased tbe bolding in execution 
of his mortgage decree is an incumbrance within 
the meaning of S. 161. Such a mortgags'pnr- 
chaser cannot be ejected by tbe purchaser of the 
bolding in execution of a rent decree until bis 
incumbrance is annulled ander tbe provisions of 
S. 167: 38 Cal 923, Foil. [P 634 C 2; P 685 0 U 

Bepin Behari Ghose II aod Bankim 
Chandra Mukherjee —for Appellaol;. 

Jyotish Chandra Sarkar —for Respon¬ 
dents. 

Judgment.—This appeal will stand 
dismissed. Two grounds have been raised 
before us, and they are these: 6rst of all, 
it is said that the present suit is a suit 
for possession of about 4 bighas of land, 
the plaintiff claiming through a purchase 
in execution of a rent decree. The plain¬ 
tiff's claim was resisted by certain mort¬ 
gagee purchasers, who had a mortgage of 
this property which is a partef a holding 
and who had purchased in execution o 
their mortgage-deoree. This foundation 
of the plaintiff's claim is that he is t 0 
purchaser in execution of a rent decree. 
Otherwise, he would only get the • 
title and interest of the judgment-debtor. 
It is said that the rent suit is a specia 
suit, namely, a suit brought by ^ 
sharer landlord under S. 148 A, Ben. Ten. 
Act. But the learned Judge has ‘oun 
that the plaintiff bad failed to show that 
he had brought the case within the pro¬ 
visions of S. 148-A. 

The second piint is also eiually against 

the plaintiff. In a case like the presen . 
the defendant has got an incumbrance on 
the property because for the purpose o 
the present suit he is entitled, 
regard to the decision in Banbihari Ka- 
pur V. Khetra Val Singh fl). to fall h^ 

1. (1911) 38 Cal 923=13 IC 785. 
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OQ hia mortgage aa a shioM against the 
purchase of the plaictiff. If that he so, 
ihe cannot beejsoteduntil hiseuounihniiico 
is annulled under the provisionsof'S. U)7, 
Ben. Ten. Act. We agree with the con¬ 
clusion arrived at by the learned Judge 
of the lower appellate Court. The pre¬ 
sent appeal, therefore, fails and must be 
dismissed. The appellant must pay to 
the respondent his costs in this appeal. 

V.B,/r K. ippettk dismissed. 
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ChATTERJEA and NEWliOULD, JJ. 
Eedar Nath Dey iJoy—Defendant— 
Appellant. 

V. 

Lakhi Kanta Day — Plaintiff—Res¬ 
pondent. 

Appeal No. 507 of 1914, Decided on 
11th May 1917, froth" Appellate order 
of Dist. Judge, Mymensiogh, D/- 1st 
August 1914. 

Limitation Act (1908), Art. 182(5)—Ap¬ 
plication for summoning witnesses as to 
standard of measurement held step-in-aid 
of execution. 

During the pendency of a substintial appli¬ 
cation for execution oi a decree for possession of 
certain property, an application made by the 
decree-holder for sutnmooing witnesses for the 
purpose of detirminiu^ the standard ot measure¬ 
ment without, which be could not, iu the 
opinion of the Court, obtain execution of the 
decree by delivery ot possesrion, is a step-in-aid 
of execution within the meaning of Art. 182, 
Cl. (5), Lim. Act. [PC:iG C 1) 

Heramba Ckaran Guka—ior Appel- 
laot. 

Birendra Enmar De—io: Respondent. 

Judgment. The question involved in 
this appeal is whether the application for 
execution of the decree, out of which this 
appeal arises, is barred by limitation. It 
appears that the appellant obtained a de¬ 
cree for possession of certain property and 
possession was delivered to him on 2Sth 
January 1911. The judgment-debtor raised 
objections to the delivery of possession by 
the Commissioner, and the Court found it 
necessary to determine the standard of 
measurement and, for that purpose, to 
take evidence in the matter. The decree- 
holder applied for summons upon his wit¬ 
nesses who were examined. The Court, 
after taking evidence on both sides, direc¬ 
ted fresh delivery of possession by another 
Commissioner and ordered the decree- 
holder to deposit costs, which not having 
been paid, the execution case was dis¬ 
missed on 30fcb January 19U for default. 


The <iuestion is wholiior the application 
made hy the docreo- holder on 1 Uh l''ol'ru- 
ary I'.Ul for sninrnoning witnoasosi was a 
step-in nid of execution under Art. 1^'.^, 
Cl. 5 Ijini. Act. Itislvue.ascontoiidoii hy 
tlioappellant, that a step-in-aid of execu¬ 
tion must be a positive stop taken by the 
decree-holder on his own account in further 
ance of his own a[)plication, and not 
merely in opposition to any objection 
taken by the judgment-debtor. But, in 
the present case, although possession liad 
been delivered to tlie decree liolder, tiia 
judgment-debtor tiled a petition of olqec- 
ticn to the delivery of possession; and 
the application for execution was pending 
and had not been disposed of. 

Upon the objection of the judgment- 
debtor, the Court found it necessary 
to ascertain the standard of measurement 
without the determination of which pos¬ 
session could not bo delivered. Under 
these circumstances, it became necessary 
to adduce evidence on the point. The ap¬ 
plication totlio Court for summoning wit¬ 
nesses therefore wasanact in furtherance 
of the application foroxecution which was 
still pending and was therefore a step-in- 
aid of execution. The cases relied upon on 
behalf of the re.^ipcndent woreof a dilTe- 
rent nature. In the case of TrolohyaXath 
Bose V. Jyoti Prokash Nandi (l),it was 
held that thodeeree-holders’ opposition to 
an application of the judgment-debtor to 
sell his properties in an order different 
from that in which they had already been 
directed* to t)e sold, was not an applica¬ 
tion to b'^kesome stop in-aid of execution. 
It wds ouly askin;: the Court to refrain 
from taking tiie course which had already 
been takeu and not asking the Court to 
take some positive step. In Umesh Chun- 
der Duttav.SoonderNarain Deo (2) the 
appearance of the decree-holder by his 
pleader to oppose an application made by 
the judgment debtor to sot aside a sale in 
execution of a decree was held not to be 
an application to take a step-in aid of 
execution. In Shib Lai v. Radha Eishen 
(3) the Court held that resisting or offer¬ 
ing objections to an attempt on the part 
of the jadgment-debtor to set off the 
amount of the decree against the amount 
due to himself is not taking some step in¬ 
aid of execution. On the other hand, 
in the uoreported case (Misc. Appeal 

1 (1909) 80 Cal 761. 

2. (188.)) 1C Cal 747. 

3. (1885) 7 AH 898. 
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Ko. ilccitled on 7th August 

'll wis h'jl l ih:it where a decree- 
hoiilcT o;i|' -itiu an anplicaticn to set 
a^i ]o a s.Uu hcl'i at his instaDce ('Uts in a 
list cf witne-ses and asks the Court to 
suntmon and exirnnie tlie wituesses, lie 
takes slcp-iri-ai.] of execution and is 
entitled to have afresh i erioJ of thiee 
>eara for another aiiplicutiou for the 
execution of his decree. 

fn the present case, as already stated, 
there was a substantive application by 
itbe decree holder which was pending 
lanil hi:j application for summoning svit- 
jnesses was in furtherauceof iheexecution 
of the decree, namely, for determining 
the standard of measurement without 
which be could not, in the opinion of the 
Court, obtain execution of tho decree by 
delivery of possession. We think there¬ 
fore that the application was a step-in-aid 
of execution and the present application 
for execution, having been made within 
three years of the date on which such a 
step was taken, is not barred. The appeal 
fails and is dismissed with costs, one 
gold mohur. 

V.H., R.K. Appeal dismissed. 
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Frd'/rCHER AND RlCHAMnSON, J.I. 

Itdja n i Kd n Ui Mond u I —PIaiotiII— 
Appellant. 

V. 

Ldl uhnrtividd Sardar —Defendant— 

Respondent. 

Afipeai No. ‘Jl'fi of 1910, Decided on 
27th February 1917, from original decree 
of Addl Suh Judge, Rajshahi, D/- 22Dd 
Senbemhor 1910. 

Contract Act (1872), Ss. 69 and 70—Sale 
of putni in execution of rent decree—Depoeit 
of decretal amount by dar-putnidar who wat 
ordered to be put in possession under S. 171, 
Ben. Ten. Act —Suit by putnidar for declara¬ 
tion that bis right is not affected by order 
under S. 171—Payment by defendant beld 
fell under Ss. 69 and 70—Decree conditional 
in putnidar's favour to pay proportionate 
share of rent held bad—Bengal Tenancy Act 
(1872), S. 171. 

The landlord of a putni tenure brought a suit 
for arrears of rent against some only of the put- 
nidars and obtained a decree. Defendant, a dar* 
putnidar of the judgenent-debtors, deposited the 
de:retal amount in Court to save the tenure 
from being sold, and was ordered tobeputin 
possession as mortgagee under S. 171. Ben. Ten. 
Act. Plaintiff, a putnidar who was not a party 
to the landlord’s suit for rent, brought a suit for 
a declaration and an injunction that bis right in 
tbe tenure was not affected by the order under 
8.17l, Ben, Ten. Act and the Court gave him a 
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decree conditional on bis paying tc thedar-putni- 
dar ]:i.<; proportionate share of rent: 

ll'l'l: ( 1 ) that the paymentmade by tbe defen¬ 
dant fell as against tbe plaintiff within Ss. 69 
and 70, (.'oulract Act; (2) that tbe condition at¬ 
tached to the decree in favour of tbe plaintiff 
was net iinpropct. (P G37 C 2] 

Sarai Chandra Boy Chotedhury and 
Bircswar Baychi — ior Appellant. 

Alohini Mohan Chakrabarty and Jo- 
tindra Mohan Chowdhury—lov Respon- 
dent. 

Fletcher, J. —This is an appeal by the 
plaintilt against a judgment of tho learned 
Additional Subordinate Judge of Rajshahi, 
dated 22od September 1916. The plain¬ 
tiff brought the suit for a declaration that 
his right in certain property had not been 
att'ected by the charge said to have exist¬ 
ed in favour cf defendant 1 under S. 171, 
Ben. Ten. Act. The facts are somewhat 
complicated as they appear from the 
judgment of the Court below, but from 
the very clear and lucid statement made 
by Mr. Roy Chowdhury, who opened tbe 
appeal, the following may be taken as the 
facts necessary to be considered for the 
purpose of this case. There was a putni 
in which one Nafar Mandal had a Q-annas 
share. The other 7. annas was vested in 
two perhons named Ram Coomar and 
Mahabharat. Nafar Mandal died leaving 
three sons, Siinath, Lakshi Kant, and 
Baruni. Srinath died without issue leav¬ 
ing a widow Nayantara. Lakshi Kant 
also died without issue leaving a widow 
Bisseswari. Baruni died leaving six sons, 
the plaintilT being the eldest of those 
sons. As to the 7-annas share in the 
putni, Ram Coomar died leaving Akrnr- 
mani his widow and the widow of a pre- 
deceased adopted son, namely, Ramsasi. 
Mababhharab died also without issue 
leaving Bama Sundari his widow. 

The landlord brought a suit to recover 
the rent io arrears due on the putni. Id 
that suit, he made Nayantara defen¬ 
dant 1, Akiurmani, defendant 2 and 
Chandra Kamini, who was the widow of a 
nephew of Mahabharab,defendant 3. After 
tbe decree, the property was put up for 
sale in execution. Defendant 1 iu the 
present case holds a dar-putni under tbe 
7-annas cosharers and be deposited the 
whole amount of the decree and preven¬ 
ted the property from being brought to 
sale. After that, defendant 1 made au 
application under tbe previsions of S. 171, 
Ben. Ten. Act, to be put in possession as 
a mortgagee and the Court made that 
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order. Then the plaintiff brought the 
present suit on the footing that tho de. 
cree in the suit brought by the landlord 
to which he was no party was nob bind¬ 
ing on him and that, it not having been 
a decree for arrears of rent within the 
meaning of the Bengal TeoaDcy Act. no 
order could be made under S 171, Ben. 
Ten. Act, as against him. The learned 
Judge of the Court below in tho course of 
his judgment has found the title of the 
plaintiff and has held that the decrco 
was not a decree for rent within the 
meaning of the Bengal Tenancy Act, as 
the landlord did, in fact, know of the 
interest of the plaintiff in the tenure and 
therefore he has made a declaration in 
the suit in favour of the plaintiff. lie 
has also granted to the plaintiff an in. 
junction as prayed for by him; bub in his 
opinion, the plaintiff being liable under 
the law to pay to defendant 1 his portion 
of the rent which is represented by the 
9.annaa share in the putni, he has at. 
taohed a condition to the issue of the 
injunction, namely, that the injunction 
would issue only on the plaintiff praying 
to defendant 1 his portion of the rent 
that has been paid by defendant 1. That 
is the only point involved in the present 
appeal, all the other matters being found 

in favour of the plaintiff. 

. point that arises in this case 

m whether the payment made by defen- 

within the terms of Ss. 09 
and 70, Contract Act, or whether it was 
purely a voluntary payment made by 
defendant 1. The cases that have been 
cited to us on this point seem to me not 
to offer ranch assistance. The case of 
lia}a Daikunto Dey Bahadur v. Udoy 
t>hand Maiti (1) fg a perfectly simple 
case. There the sale was being made of 
p of the zemindar under the 

ublio Demands Recovery Act and the 
payment by the putnidar was not deemed 
0 be a payment made by a person having 
M interest in the payment, as the putni 
y reason of the sale of the interest of 
the putnidar could not be affected in any 
So i® the case of Panckkori Ghosh 
V. llari Das Jati (2), because the 6nding 
made there was that the mortgage was a 
fictitious one and the person claiming 
under a fiotitioua deed could neither be 
celled interested in the payment of the 
money within the meaning of S. 69, nor 

~1. U906)aOLJ8U. 

3. (1916) 84 1 0 84L 


was the payment lawful within the moan¬ 
ing of S. 7(\ Contract Act. Bub when 
one conics to t!io case of a dar-pubnidar of 
a share of a putni making a payment of 
tlie whole rent due on tho putni, on the 
ground tliat tlie dar-putniJar’s interest in 
the [)roperty is liable to be or may be 
destroyed if the property is bronghb 
to sale, it seems to mo that tint is 
a totally different ca>e and I think 
tliat such a prynient falls within the 
terms of liotli Ss. 09 and ii), Contr.ict .Vet. 
Tho present dar putnidar was cloirly in. 
terested in the piyment of the monoy 
because, if the tnonev was not paid, the 
putni was liable to he destroyed and with 
it would go the darputni. Oliviously the 
putnidar was bound by law to pay the 
rent due to the zemindar. That seems to 
me clearly to bring the case within the 
terms of S. 69, Contract .Act. I also 
think that the case comes within the 
terms of S 70 of that Act, because it is 
quite clear in a case of this nature that 
the darputnidar did not intend to act 
gratuitously when he paid tho rent of the 
putni and the payment was a lawful one 
without doubt, because it was made by 
depositing the money in Court and the 
present plaintiff has in fact enjoyed 
the benefit of that because it is not his 
case that anybody else except defendant 1 
paid the rent that he owed to the land-, 
lord. Therefore it seems to me clear tbabj 
the payment comes within the terms of 
both Ss. 69 and 70, Contract Act. 

Then it is said that defendant 1 ought 
to have been left to realise the money 
from tlie plaintiff by a separate suit. The 
view of the learned Judge was that he 
had a discretion before he awarded an 
injunction and it was an euqitablc raijiody 
and the Court could impose terms on the 
plaintiff before awarding it. The condi¬ 
tion which the learned Judge imposed was 
that the plaintiff in this suit—the rights 
of all the parties having been ascertained 
—must undertake to pay to defendant 1 
the amount that bo was liable to pay m 
respect of the putni rent paid by the dar¬ 
putnidar and that otherwise the iniunc- 
tion would not be awarded. That viowj 
seems to me to be a view which the 
learned Judge was entitled to take before 
granting the injunction asked for. There 
can be no advantage gained in the present 
case by leaving the parties to a separate 

suit, the rights being ascertained of all 

the parties and the learned Judge, 1 tbmlc 
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exarciso.l n \vis 0 'liscretini in directing 
that before this injunct ’.jh bhould issue, 
the plaintiir niusl; umiittake to pay to 
defenilant- 1 his portion (.f t’ne amounl: of 
tlie rent paid by dePndanc 1 for the 
putni, the plaintifl' ha\ing enjoyed the 
benelit of siicli payment. Wiilioufc that 
condition the learned Judge declined to 
award the injunction. I am not p^'epared 
to say that iu that ha exercised his dis¬ 
cretion wrongly or in a manner that wa 
ought to review bis order. 

It is quite clear that without the award 
of an injunction the declarations that have 
been made by the learned Judge in favour 
of the plaintiff’ would not he of such 
value as when the injunction is awarded. 
I see no reason to dissent from the view 
taken by the learned Judge that tl»e in¬ 
junction in this case ought not to be 
granted, except on conditions that the 
plaintiff &liou[.l unlertaketo payto defen¬ 
dant 1 his portion of the putni rent which 
has been paid by defendant 1. In that 
view of the case the decree passed by the 
learned Judge of the Court below will be 
afBrmed, subject however to the slight 
variation that, in lieu of the order of the 
learned Judge, that on failure to pay the 
money the whole suit would be dismis¬ 
sed, there should be a direction that on 
failure to pay the money the declarations 
that have been made in favour of the 
plaintiff would remain but that the injunc¬ 
tion would not be issued as the injunction 
was made conditional upon payment of 
the said money. Subject to this slight 
modiheation the decree of thelower Court 
is affirmed and this appeal-dismissed with 
oostS“one hundred and fifty rupees. The 
cross-objection not being pressed is dis¬ 
missed. We make no order as to costs in 
the cross-objection. 

Richardson, J. —I agree. 

v.B /r.K. Appeal dismissed. 
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Fletcher and Smithee, JJ. 

Badal Molla —Plaintiff—Appellant. 

V. 

Chemai Mondal and others —Defen¬ 
dants—rRespondents. 

Appeal No. 871 of 1915, Decided on 
19th March 1917, from appellate decree 
of Addl. Dist. Judge, 24 Parganas, D/- 
19th January 1915. 

(a) Transfer of Properly Act (4 of 1882), 
S. 60—Once a mortgage always a mortgage 


— Mortgagee is entitled to only principal 
amount, interest and costs due. 

Coe of the elsmentary rules of equity is that 
once a mortg»ge always a mortgage, andthata 
mortgagee skould not be allowed to obtain any 
undue advantage by his mortgage except the 
amount of the principal, interest and costs due 
on bis mortgage. [P C38 C 2] 

(b) Transfer of Property Act (4 of 1882), 
S. 60—S. 60 applies to all kinds of mort¬ 
gages. 

Section CO, T. P. Act, applies to all mortgages 
including anomalous mortgages within the mean¬ 
ing of S. 03. [P 639 Cl] 

(c) Transfer of Property Act (4 of 1882), 

S. 98—Mortgage by conditional sale is not 
anomalous mortgage. 

A mortgage by conditional sale is not an ano- 
malous mortgage within the meaning of S 98, 

T. R A^t. [P 639 0 1] 

(d) Transfer of Property Act f4 of 1882), 
S. 60—Usufructuary mortgage—Condition of 
forfeiture ov transaction becoming absolute 
sale on failure to pay rent is cleg. 

Where under an usufructuary mortgage the 
mortgagee was put into possession to receive the 
usufruct of property in lieu of interest, and there 
was a condition in the mortgage that if the mort¬ 
gager should fail to pay the rent of the mortgaged 
bolding to the landlord, tbe transaction will be¬ 
come an absolute sale in favour of tbe mortgagee: 

lIcUl'. that tbe condition of forfeiture or the 
transaction becoming an absolute sale in the event 
of 'the :mortjagor failing to pay tbe rent was 
void, being a clog on the equity of redemption. 

.[P639 01] 

Mohini Mohan Chetterjee—loT Appel¬ 
lant;. 

Gunada Charan Sen — Iot Reapon- 
dents. 

Fletcher, J.—This is an appeal by 
plaintiff from a decision of tbe learned 
Additional District Judge of the 24 Per- 
gunnahs, dated 19th January 1915, afurm- 
ing the decision of the Munsif of the firs 
Court at Alipur. The plaintiff brough 
the suit for redemption. It is almitte 
that the plaintiff’s -predecessor was the 
mortgagor and defendant 1 was the mort¬ 
gagee. The equity of redemption has no 
been foreclosed or put an end to either y 
the acts of the parties subsequent to t e 
mortgage or by an order oftheCour. 
One would have expected, therefore, tua 
a case for redemption bad clearly arisen, 
because one of the elementary rules o 
equity is tliat once a mortgage always a 
mortgage. The Courts of Equity have 
always held that a mortgagee should no 
be allowed to obtain any uodueadvant^^ 
by his mortgage except the amount of n , 
principal, interest and costs due on h 
mortgage. It is not necessary to go m . 
the cases on this point. In the ' 

case, however, the learned Judge of 
lower appellate Court has held that ® 
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mortgage is ao anomalous mortgage with- 
in the meaning of S. 1)8, T. P. Act and 
that, therefore, no right of redemption 
subsists. I am not prepared, as at pre¬ 
sent advised, to agree with the view of 
the learned Judge that S. 60, T. P. Act, 
does not apply to an anomalous mort¬ 
gage. I am inclined to think that S. 60 
applies to all mortgages. But be that as 
it may, the question in this case is whe¬ 
ther the learned Judge of the lower ap¬ 
pellate Court was right in coming to tlie 
conclusion that the mortgage was an ano¬ 
malous mortgage. The document before 
us is stated to beakat kobala, which, I am 
told, means a mortgage by way of condi- 
bional sale. A mortgage by way of con¬ 
ditional sale is clearly not an anomalous 
mortgage within the meaning of S. 98, 
T. P. Act. 

The document itself seems to hn an 
usufructuary mortgage within the de¬ 
finition contained inS.58(d), T. P. Act. 
In this case, the mortgagee was put into 
possession to receive the usufruct of the 
property in lieu of interest and, there¬ 
fore, in that view the mortgage clearly 
comes within the meaning of S. 58 (d). 
The contract that, if the mortgagor should 
fail to pay the rent to the landlord, the 
mortgagee should be entitled to enforce 
the kat kobala and that the kat kobala 
should be treated as a deed of absolute 
sale, obviously is a clog on the equity of 
redemption. It is not necessary to go 
into the authorities on this point. They 
have been cited in the case of Srinivasa 
Aiyangar v. Radhakriskna Pillai (l). 
We do not really want an authority that 
a condition of that nature does not nullify 
the rest of the deed, namely, that it is a 
mortgage and further that the mortgage 
provided that, when the principal money 
would be paid off in one lump sum, the 
mortgagee would return the property. 
The condition of forfeiture or the transac¬ 
tion becoming an absolute sale in the 
event of the mortgagor failing to pay the 
rent is clearly void. In that view, the 
learned Jndge of the lower appellate 
Court ought to have madean ordinary de¬ 
cree for redemption directing the usual 
account to be taken of what was due to 
the mortgagor on the footing of the mort- 
gage security. The present appeal is, 
therefore, allowed and the case is remand- 
ed to the lower a ppellate Court for the 

1. A 1 R 19U Mad 43=88 Mad 667^22 I C 
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learuod Judge there to take an account of 
what is due to the mortgagee on the foot¬ 
ing of the security bond and upon as¬ 
certaining the amount duo. lie should iix 
a date witliin wliioh the money ought to 
bo paid and the redemption made; and on 
the plaintiff’s failure todothat, he should 
direct that the jilaintiff’s right to redeem 
shall be extinguished. In taking the ac¬ 
count, the learned Judge will also consider 
the other matter raised by the plaintiff, 
namely, whether the rent was paid out of 
the additional land made over to tlio 
mortgagee. The appellants will get their 
costs in this Court. The mortgagee will 
be entitled, according to the ordinary rule 
in a redemption suit, to add to their se¬ 
curity the costs incurred by them in the 
Courts below. 

Smither, J.~I agree. 

v.B./n.K. Apepal allowed. 
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Mookerjee and Be achoroft, JJ. 

Sarada Kripalala —Defendant— Ap¬ 
pellant—Petitioner. 

v. 

Akhil (Jhandra Biswas —Plaintiff and 
Respondent-Opposite Parties. 

Letters Patent Appeal No. 104 of 1916, 
Decided on I6tb March 1917, from decree 
of Newbould, J., D/- 6th April 1916, in 
Appeal from appellate decree No. 3872 of 
1914. 

(«) Lease—Construction—Interest created 
by taluka patta and called “taluka" con¬ 
stitute prima facie permanent tenure. 

The interest created by a taluka patta and 
called a taluka constitutes prima facie a per¬ 
manent tenure, where there ia nothing, either in 
the surrounding circumstances or in the instru¬ 
ment which creates it, to show that it was in¬ 
tended to be otherwise. [P 640 C 2] 

Where the instrument creating a tenancy 
called 'taluka' was silent upon the que.stioos of 
heritability and transferability, but during the 
period of 60 years which had elapsed since its 
creation, the tenancy had passed in inheritance 
from father to son and had formed the subject 
of successive transfers and the succession and 
transfers were recognised by the landlord and the 
rent fixed at its inception was never varied and 
the grant was for residential purposes and 
strnctures were erected on the land: 

Held: (1) that the lease was intended to bo 
permanent, notwithstanding the fact that there 
was a covenant in the lease that if the grantor 
had 'Personal necessity, the grantee would be 
bound to relinquish the land; [P 641 C 2] 

(2) that the said covenant was a personal one 
and did not run with the land, so that it ceased 
to be operative after the death of the grantor. 
In such a case the covenant must be construed 
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mrst strnnclv aRainst the grantor and roost 
licnenciallv in favour of ibo grantee; [P Gil C 2] 

( n Uiat the same conclusiou ••.vas applicable 
not iiuT.-lv to the plot which was covered by the 
gram hilt al.-o to an.-aher plot whi--h had been 
iuiiipxe.l to it by the tenant bv way of eucreach- 
inent, a- lie lindlord had not, wiibin the 
stivtnt rv period fr. in the date of encroachment, 
a ^uir to eject the tenant from the 
plot - n the ground that he Could not, 
without !-.i>c ii'ent, itcnuiro the status of a tenant 
in til it pi )t. C4l C 2] 

Wholbor the landlord was entillfd 
tocl.iim a'lditioiial rent dn tespc-ct of tbo plot 
cncro'died upon. 

(b) L rase—Construction—Question whether 
covenant is personal or runs with land tie* 
pends upon intention to be ascertained from 
instrument. 

I'he question whether a covenant in a lease is 
a per-onal one or runs with the land, depends 
upon the true intention of the grantor and grantee 
to be ascertained from the construction of the 
terms of the instrument. It is impossible to tell 
by geuer.al reasoning what rights will be held to 
belong to the class of per.-onal covenants or where 
the line would be drawn between personal co¬ 
venants and covenants running with the Uud 

IP 611 Cl] 

(c) Lease — Construction — Covenant re¬ 
serving right of re-entry on certain contin¬ 
gency is to be construed strongly against 
grantor and in favour of grantee. 

A covenant in a lease, reserving a right of re¬ 
entry to the grantor on a certain contingency, 
must be construed most strongly against the 
grantor and most beneficially in favour of the 
grantee, unless the meaning of the covenant is 
perfectly clear and It is expressed in absolutely 
unambiguous language. [P64lO'l] 

Biraj Mohan Majumdar and Probodh 
Kumar Das—for Appellant. 

Kliitish Chandra Sen —lor Keepondent. 

Judgment.—This is an appeal under 
Cl. 15, Letters Patent, from a judgment of 
Newbould, J., in an action in ejectment. 
The suit was decreed in part in the Court 
of first instance. On appeal the Sub¬ 
ordinate Judge decreed the claim in full 
and that decree has been affirmed in 
seconcl appeal to this Court. The rights 
of the parties are regulated by a contract 
of tenancy executed on 23rd April 1849 
by Madan Mohan Ghose in favour of Abdul 
in respect of the first plot of land now in 
dispute. The lease, which is called taluka 
patta, recites that the tenant bad executed 
a kabuliyat in favour of the grantor and 
that the taluka patta was granted on a 
rent of Be. 1 from year to year. Then 
follows an important covenant in these 
terms: 

“You shftll erect houses upon the land and live 
there. If I have a personal necessity yon shall 
relinquish the land, and you will not he entitled 
to make any objection.” 

The plaintiff is thesucoessor-in-interest 
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of the original grantor; defendant 1, is 
the son of the original grantee; defend¬ 
ant 3, who really contested the suit, is a 
transferee of the tenure through defend, 
ant 2. The second plot in suit is not 
covered by the lease but was annexed to 
the first plot by the tenant by way of 
encroachment. The plaintiff has treated 
defendant 3, as a tenant in respect of both 
the plots, and, after service of notice to 
quit on him, has instituted this suit for 
recovery of possession. The defendant 
contends that he cannot be ejected as the 
tenancy is of a permanent character. lo 
these circumstances, the plaintiff, in order 
to succeed, must establish first, that the 
tenancy was of a terminable nature, and, 
secondly, that it has been terminated in 
accordance with law. The fundamental 
question in the case relates to the nature 
of the tenancy created by the taluka patta 
of 23rd April 1849. The appellant con- 
tends that the expression taluka’ prima 
facie implies permanence and relies upon 
the decision in Krishano ChunderGoopto 
V. Meer Sufdur Ali (l). which was re¬ 
cently followed in Budyar Rahman v. 
Matiar Rahman (2). It mast now be 
treated as well settled that if there be 
nothing, either in the surroundiDg cir¬ 
cumstances or in the instrument whic 
creates the interest, to show that it was 
intended to be otherwise, the inference is 
that a tenancy called “taluka’ constitu 08 
a permanent tenure. We thus start wi 
the presumption that the tenancy orea 0 
by this lease was a permanent teDUire. 
Are there, then, any indications in the 
instrument itself or in the surrounding 
circumstances which point to a contrary 
conclusion? On behalf of the respondent 
reliance is placed upon the fact that ap¬ 
propriate words of heritabilityortrans er 
ability do not occur in the instrument. 

This may be conceded and 
silent upon the questions of 
and transferability. But the sigoi c 
fact remains that during the period ot 
sixty years, which have elapsed sin 
the lease was granted, the tenancy as 
passed by inheritance from father to son 
and has formed the subject of successiv 
transfers; moreover, the succession an 
transfers have been recognized by tn® 

landlord. , .^. . 

Consequently, the inference 
follows that the partie s iDteDd6,d_ _Cpg 

1. 1374) 22 W R 326. 

2. 1913) 2110 47. 


Sapada Kripalat.a V. Akhil Chandra 
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leasehold interest to be heritable and 
transferable. We have the aiUlitioual 
fact that the grant was for residential 
parposes; and as might have been ex¬ 
pected, structures have been erected on 
the land, indeed, the decree entitles the 
plaintiff in accordance with the prayer in 
the plaint to remove the houses erected 
by the defendant on the disputed land. 
Finally ibis noteworthy that the rent 
fixed in 1849, has never varied. C'onse- 
<iuently, the indications furnished hy the 
instrument all tend to confirm tlis con¬ 
clusion that the lease described as talulra 
patta was intended to be permanent. Re¬ 
liance however has been placed on the 
clause which entitles the grantor to re¬ 
enter and prevents the grantee from 
raising objection to such a course. On 
behalf of the appellant it is contended 
that this is a purely personal covenant in 
favour of the grantor himself. The res. 
pendent argues, on the other hand, that 
this is a covenant running with the land. 
Now as observed by Holmes in his Com¬ 
mon law (p. 406), it is impossible to tell 
by general reasoning what rights will be 
held to belong to the class of personal 
covenants or where the line would be 
drawn between the two classes, that is, 
personal covenants and covenants run¬ 
ning with the land. The proper course 
is to construe the terms of the instru¬ 
ment and thus ascertain the true inten¬ 
tion of the grantor and grantee. Now, 
upon a plain reading of this lease, it is 
clear that the covenant was in favour of 
the grantor personally, for the words 
used are; ‘If I have personal necessity 
{****-) you 

shall relinquish the land.” 

In a case of this description the well 
known rule applies that the covenant is 
to be construed most strongly against tbe 
grantor and most beneficially in favour of 

observations of 

Wilde, C. J., in Jn re, Stroud (3), of 
Rorailly.M. R. in Wardey.Warde (4) 
and of Selborne, L. C. in Neill v. Devon¬ 
shire {Duke) (5). We do not affirm the 
proposition that if the meaning of the 
covenant is perfectly clear, if it is ex¬ 
pressed in absolutely unambiguous langu¬ 
age, the language should be strained to 
obtain a coqcIqbiod Id favout o( tho gran- 

against the grantor. Such a 

8 . (16491 SOB fi09=l9 L J 0 P 117, 

4. (1662) 16 Beav 103=51 B B716. 

8 . (1888) BAG 188=31 W B 622. 
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course was ctmdcninol bv .Teasel, M. R. 
iij 'Caiilor V. SI. lU’leiia Corporotiou (G). 
ll. is oqiiallv clear tint uhero tliu terms 
of the grant sliow plainly tint llie coven¬ 
ant was intendol to be porsontilly in 
favour of the grantor, the Court should 
not stretch the laugii igo and inter[)reb 
the covenant to the detriinont of the 
grantee. The covenant in this casL- is of 
a very stringent character aijd wo should 
not accept tho c •nstriicticri jHupo-el hy 
liie gr int-or, wliicli i-? tiot ot)ly moie ex- 
teiH-ivo Mvii! instiliL.I l.y ibo actual 
words used Imt reiliv'u stroys the Nr^nua- 
noncy of tho lease ar;.! (ilacts tiie grantee 
entirely at the inerev of tho grantor. The 
position then is that the iii.^lrument, 
which is described as a taliika |Jitta and 
cousequently prima facie is a pcruiauenb 
grant, furnishes no indication that the 
intention of the parties was to create a 
terminable tenancy except that during 
the lifetime of ths grantor, if he had per¬ 
sonal necessity, tho tenant would be 
bound to relinquish tho land in his favour. 
That contingency has nob happened. The 
tenancy h-is continued for GO years and 
the 9 Uccossor-in-interesb of the grantor 
now seeks to eject from the land a deri¬ 
vative holder from the grantee. Tn our 
opinion bis claim cannot succeed. We 
have finally to consider whether this 
conclusion is applicable, not merely to 
plot 1 which is covered by the grant but 
also to plot 2 which hiS been annexed by 
the tenant to the land of his tenancy. 
Nodistinction can.insueh circumstances, 
he made, we think, between the two [lar- 
cels. The plaintiff has not treated the 
defendant as a trespasser in respect of 
plot 2. 

If within the statutory period from 
the dale of encroachment, he had institu¬ 
ted a suit to eject the defendant on the 
ground that he could nob, without bis 
consent, acquire the status of a tenant in 
plot 2, he might have succeeded in his 
claim: Ishan Chandra Mitter v. Baja 
Ranranjan Chahirbutty {7), Whitmore 
V. flurn'phries{%),HastinQs{Lord)v. Sad¬ 
dler {°i), Attorney-Generalw .Tomline (10). 
Instead of this, he has treated defendant 3 
as a tenant in respect of the encroached 
land, while the latter has professed to 

0. (1877) C Ch D 2 : 4=16 L J Ch 857. 

7. (1005) 2 0 L J 125. 

8. (1872) 7 or 1=41 LJ C P43. 

9. (1898) 79 L T 355. 

10 (1877) 5 Ch D 7:0=iG L J Ch 654. 
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hold it as part and parcel of his tenancy. 
We reed rot decide whether the plaintiff 
inav net claim additional rent from the 
defendant; it \? sufficient to hold, for the 
]iurpopes of the present claim in ejectment, 
thaUhe two plots constitute one tenancy 
and ftand on the same footing. There, 
suit is that this appeal is allowed, the 
decrees of the Courts below discharged 
and the suit dismissed with costs in all 
the Courts. 

V.li. H.K. Appeal allowed. 
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FLr-TCHFR AND Fichardson, J.I. 

Satifi Chundrn Muatnfi and another — 
FUintiffs—Appellants. 

V. 

Aynauidla Jkpori and anolhet —Defen¬ 
dants—Respondents. 

Appeal No 4o3 of 1915, Decided on 
12rh February 1917, agaiust appellate 
decree of Addl. fiuh Judge, Rangpur, D/- 
4th Deceniher 1914. 

(a) Bengal Tenancy Act (1885), S. 29— 
Rent reserved with temporary remitsioni is 
not recoverable in full. 

Where the original rent of an occupancy bold* 
ing was Rp. 18 a year, but for rome unexplained 
reason, in a kabuliyat taken from the rairat, the 
rent was rtated to be Bs. 19-14-0, out of which 
for the term of the kabuliyat, a remission was 
alL'wed and the actual rent payable for the term 
was slated to be Rs. 12 only, and it was further 
provided that if tbo tenant failed to take a fresh 
settlement at an enhanced rent on the expiry of 
the term of the kabuliyat be would be liable to 
par the lull rent reserved in the kabuliyat: 

Held : that the true rent of the bolding, when 
the kabuli)at was executed, beirg Rs. 12, the 
provision as to the payment of rent at the rate 
of Rs 19-14-0 offended against cr was a device to 
evade the provisions of S. 29, Ben. Ten. Act, and 
was therefore, inoperative. IP643 C 1] 

(b) Bengal Tenancy Act (1885), S. 29—De* 
cree to evade provisions of S. 29 is inopera¬ 
tive. 

Per Fktelur, J.—A provision as to the en¬ 
hanced rent is a penal one, held in terrorem over 
the head of the tenant to make him come to the 
landlord and enter into a new settlement after 
the expiry of the kabuliyat, and is merely an at¬ 
tempt to evade the provisions of S 29, Ben. Ten. 
Act, and is therefore inoperative. (P 643 C 1] 

Nagendra Nath Gfeose—for Appellants. 

Atul Chandra Gupta — for Respon¬ 
dents. 

Fletcher, J. —This is an appeal by the 
plaintitfs againsta judgment of the learned 
Additional Subordinate Judge of Rangpur, 
dated 4th December 1914, reversing the 
decision of the Munsif of Gaibandha The 
suit was brought to recover the rent due 
under a kabuliyat. The Brst Court de¬ 
creed the suit. On appeal to the learned 


Additional Subordinate Judge, he reversed 
that decision. It has been found by the 
learned Subordinate Judge that the bold¬ 
ing is an old holding and that the tenants 
have a right of occupancy in the land 
within therreanieg of the Bengal Ten¬ 
ancy Act. The rent was originally Rs. 18, 
hut for seme reason which the learned 
Judee of the lower appellate Court was 
not satisfied with—and be was also not 
satisfied as to whether the truth had been 
told to him—the cash rent was reduced 
in the kabuliyat sued upon to Rs. 12, but 
it was stated that the balance of the rent, 
namely, Rs. Rs. 7-14-0 was kept in soa- 
pense and would not be payable during 
the term of the kabuliyat, but that if the 
tenants fail to come to a new agreement 
as to the rent to be paid to the landlords 
at the expiration of the term, then a rent 
of Rs 19-14-0 was to be payable. Ido 
not know whether in this case it was 
stated that the suspense for three years 
was granted by the landlords owing to 
the charitable feeling that they bore to 
mankind in general and to these tenants 
in particular. But it is a matter for com¬ 
ment that DO day practically passes be¬ 
fore the Court, at any rate before this 
Bench, without leases of this sort being 
brought up in review. There can be 
little doubt that these leases are pot lor- 
ward by the landlords with intent to 
evade the stringent provisions contained 
in S. 29, Ben. Ten. Act. It cannot be 
that a particular Bench of the Court 
should every day have itsattention 
to cases where the landlord out of the 
good nature and kindness of heart has 
voluntarily reduced the rent for a few 
years owing to the poverty or ot er 
circumstances of the tenants and sub¬ 
sequently, sues for rentat the origmalra e 
and the tenant litigates with bis 

on the terms of bis lease up to the bow 

Court of Appeal. . 

The present case seems to noe to b 
perfectly simple one. The cash rent, 
talabijama, i. e., the rent to be paid ib 

stated to be Rs. 18. Why the original 
cash rent was reduced to Rs. 12,no sMi ■ 
factory explanation has been given, 
story why Rs. 7-14-0 
pense has been totally disbelieved by 
learned Subordinate Judge and th®/® 

not beany doubt that the learned Judge 

meant to find that the rent payable under 
the terms of this kabuliyat was Rs* 4^ 
Then it was pointed out by Mr. Gup » 
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who conducted the appeal on hehaU^of 
the tenants.respondents, that tho condi¬ 
tion for enhancement was purely in ter. 
rorem—a penalty held over tho heads of 
the tenants — that unless tho tenants 
should come to the landlords and enter 
into a new agreement satisfactory to the 
landlords, the rent would be enhanced 
from Rs. 12 to Rs. 19-14-0. That is a 
method of enhancement which is alto- 
gethor opposed to the terms of the Bengal 
Tenancy Act and such an enhanooment in 
my opinion, cannot bo supported. I think 
in this case that the provision as to en¬ 
hanced rent was merely one held in ter- 
rorem over the beads of the tenants to 
make them come to the landlords and 
enter into a new settlement and that it 
was only in tho event of such settlement 
not being assented to by the tenants it 
was provided that the suspense rent 
should become payable. But that was 
merely an attempt to evade theprovisiocs 
of the Eengal Tenancy Act and to en¬ 
hance the rent in the manner prohibited 
by S. 29, Ben. Ten. Act. In my opinion, 
the result arrived'at by the learned Sub¬ 
ordinate Judge is correct. The present 
appeal, therefore, fails and must be dis¬ 
missed with costs. 

Richardson, J. —In my opinion, there 
is a sufficient finding in the judgment of 
the lower appellate Court that the true 
rent of the bolding when the kabuliyat 
in question was executed was Rs. 12. If 
that be so, it is clear that the kabuliyat 
offends or is a device to evade the provi- 
sions of S. 29, Ben. Ten. Act and is in¬ 
operative. The landlord cannot, there- 
fore, without taking proper proceedings 
for enhancement recover rent at a higher 
rate than Rs. 12. I agree that the appeal 
must be dismissed. 

v.B./r,k. Appeal dismissed. 
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Fletcher and Shamsul Hoda, JJ. 

Baikuntha Nath Sarkar and others — 
Plaintiffs—Appellants. 

V. 

Satish Chandra Bhusan and another 
—Respcnlents. 

Appeals Nos. 159 and 175 of 1917, De¬ 
cided on I2th June 1918. from appellate 
decree?, of Dist. Judge, Bankura, D/. 14th 
September 1916. \ 

Hindu Law • - Alienation — Widow — Per 
manent le*se granted to pay off usufructu¬ 


ary mortgase by .husband is binding on re¬ 
versioners. 

.\ l.Mte pmnli'd In- u lliuiin widow 

fiT !t rr<'‘’niiiiii I'.ii annicit rnit hr |'iir|>.s(< 
rf jnyiiifioil -ji U'ldriu tiiarv c.\i'ciMod 

by licr liiislniid i» liiniliiit; tl.e r'v.'r.'ir,ii<‘r;-. 

[I’flJC'J] 

Knniiiainon /rW -for Apt ollants. 

Ilarnua.shiha-:hi M dLerjee for Mohiui 
Mohan Chatterje>' - for Hesporidotit'. 

Judgment.— These nru two apjculg 
preferred by tho plaintills against tho do- 
cision of the letrnoil District liulpo of 
Bankura, ilatol lltli Soptemhor re¬ 
versing tho decision of the Muns.f of Bi- 
shuDiur. The plaiutilts sued to recover 
possession of *. piece of I.ind hel i li', tho 
defendants undera permanent lensogrant- 
ed by the maternal granJtnotber of tho 
plaintifl’s in the year 1855. The leaso 
was granted for a premium and an aumial 
rent of Rs. 9. The mcney, according to 
the lease, was required for the purpose of 
paying otV a creditor of the decea.sed lius- 
band of the grandmother of the plaintiffs; 
and that would, therefore, beacaseof legal 
necessity. Of course, in a case like this, 
no direct e\i(]ei:co can be given at this 
length of time as to what actually look 
place; but the recitals in liie deed, if truo, 
show a case of legal necessity. Those re- 
citals are no doubt consistent with the 
probabilities and the circumstances of 
the case because there was. in fact, an 
usufructuary mortgage and it was paid off 
by this money. These facts are quite 
clear. The defendants have been enjoy¬ 
ing the land under the lease since the 
year 1855. The fact that the mother of 
the present plaintiffs did not take any 
steps with reference to the lease nor did 
the plaintiffs do anything until some 
years after their titleaccrued on thedeath 
of their mother, does not support their 
case. The facts found by tdie learned 
Judge of tho lower appellate Court in 
this case are quite ample to warrant the' 
finding that this lease was made for legal 
necessity. This case seems to come quite 
clearly within the observations made by 
the Judicial Committee in the case of 
Nanda Lai Dhur Biswasv.JagatKishore 
Acharjya (l). The present appeals, there¬ 
fore, fail and are dismissed with costs. 

v.r./r.k. Appeals dismissed. 

1. A I R 191G P C llO^n'Cii 18C=3G i G 
420=43 I A 240 (PC). 


' li Calcutta IIaridas v. Baidya Nath {Beacheroft, J.) 191g 


A I. R. 1918 Calcutta 644 

Bi-ACiicRorT AND Walmsley J-T. 

Ihiri'lna Della —• Defendant — Peti- 
tioner. 

V. 

Jlin'Jjia WitJi (ilfose and another — 
IMuintiliP—Of'j./site Part:?'. 

lliile Nisi No. 017 of 101(1, Decided cn 
31(h l-Vlnairy 1017, ai'junsfc order of 
Munsil, On 1 Court, Krishnasar, D, • 17th 
lOlG. 

(a) Civil P. C. (1908), Sch, 2, Paras, 4 and 
15 — Arbitralor giving evid^-nce before col* 
lea^jues—Award is not vitiated. 

'I’iie mere fact tliat cue of three arbitrators 
p.avo evidence before the r.tl.ers, dees net con- 
-liliit-j misejadiict ou the p.irt of llie arbitrators 
a.) as to viti.ite tlieir award (!’ Oi l G 2) 

(b) Civil P C. (1908), Sch. 2, Paras, 4 and 
15—Reference not providing that opinion of 
majority should prevail— Majority award 
is valid. 

A iv.aj irity award by the arbitrators is net bad 
merely becaU'e ihe reference to arbitration did 
not piovide that the opinion of the majority 
should i rcvail, where the application to Court 
for reference coDt\in;d a provision to that effect. 

LP 615 C 1] 

(c) Civil P. C. (1908), Sch, 2, Para. 4 and 
15 —One of parlies deliberately absenting— 
Award is valid. 

Where ouo of the parties to an arbitration deli* 
beratoly absents himself from the heating, the 
award concluded on the bearing cf the arbitra¬ 
tion in his absence is not bad. [P 615 C 1] 

Surendra Kumar Dose —for Petitioner. 

Gurudas Sinha—ior Opposite Parties. 

Beachcrott. J,—This is a rule calling 
upon the opposite party to show cause 
why the objection to the award of the 
arbitrators should not be upheld and the 
order of the Munsif confirming it set 
aside; or why such other order should 
not be passed as to this Court may seem 
fit and proper. The petitioner is the de- 
fendant iu a suit which was pending be. 
fore the Munsif of Krishnagar. An ap. 
plication was made to the Munsif to ap. 
point three gentlemen as arbitrators. 
One of these gentlemen Jogendra Nath 
Bhattacharjee was a witness for the 
plaintiff. Another of them Lakhi Kanta 
Dey was a witness for the defendant. 
Both of them had appeared in Court. The 
third arbitrator nominated was Gokul 
Chandra Bandopadhya. During the course 
of the arbitration Jogendra Nath Bhatta-. 
charjee gave his evidence before the other 
arbitrators. The arbitration was not 
finished on that day and it was postponed 
till the next day, when the petitioner put 
in an application before the arbitrators 
objecting to their going on with thearbit- 


ration and saying that he would not put 
any evidence before them. Two of the 
arbitrators, namely, Jogendra NathBhat- 
taeharjee and Gokul Chandra Bando- 
padhya made an award in faveur of the 
plaintiff. The third arbitrator Lakhi Kant 
Dey made an award in favour of the de- 
fendant. An application was made to 
the Munsif to set aside the award of the 
majority of the arbitrators but the ap- 
plication was rejected. 

Tlie first point taken before us is that 
there w.as misconduct on the part of the 
arbitrators in that Jogendra Nath Bhat- 
taebarjee gave evidence and the argument 
is put as high as this, that the mere fact 
of giving evidence constitutes miscon¬ 
duct. We are not told what the nature 
of that evidence was. For aught weknow 
it may have been of a purely formal char- 
acter. It is argued that the arbitrator 
is on the same footing as a Judge, who 
cannot give evidence in a case before 
himself. As regards the capacity of a 
Judge to give evidence iu a case before 
himself there have been many decielons 
by the Courts, and the view bas been 
taken that a Judge is a competent wit* 
ness where his evidence has to be eub- 
mitted to the independent judgment of 
other persons who are sitting with him¬ 
self to try the case; such as a Jury or 
Assessors. But it seems to me that the 
considerations, which apply to the case of 
a Judge are beside the point in the pre¬ 
sent case. It is conceded that tbearbit- 
rator would have been guilty of still 
greater misconduct if he had concealed 
facts which were within his knowledge, 
and obviously it would be so, because m 
that case his award might be based on 
knowledge of his own in which his fe- 
low arbitrators did not share. But in t e 
present case, the parties knowingly ap¬ 
pointed two gentlemen as arbitratorsw o 
were witnesses in the case; and if “J*" 
with that knowledge appointed ^ ’ ’ 
rators, it appears to me to be idle o 
defendant now to suggest that 
rator should not have acted as such 0 
cause he had knowledge of the facts o 
the case, or should not have placed 
knowledge at the disposal of his fsl 0^ 
arbitrators. The petition shows t”*'' 
was examined at the instance of 

party. ... 

The second ground taken is that 
reference to arbitration did not 
that the opinion of the majority shou 
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prevail and, tliorefore, tlto award is had. 
The reference, ill is true, does not in so 
many words provide for this, hut the ap¬ 
plication for reference to iirhitration con¬ 
tained a provision that the ('pinion of 
the majority should prevail. It is arsned 
that in spite of that tlie award Is had in 
the absence of such i-rovision in the re¬ 
ference itself. It seems to me that bl^ere 
is no substance in this jjround. The 
authority of the Court to make a refer¬ 
ence to arbitration depends upon tlie ap¬ 
plication of the parties. If the Court 
had made an order that there must he 
unanimity in the award, it is conceded 
that the reference would have been bad 
because it went beyond the intention of 
the parties. It is conceded that the only 
order which the Court could make in ac¬ 
cordance with the intention of the par¬ 
ties on the point was that the award 
should follow the opinion of the majo¬ 
rity. It seems to roe that we ought not 
to give effect to the argument that be- 
cause the Court did cot in fact make the 
only order which it could have made, the 
award must be set aside although it is 
made in accordance with the agreement 
of the partite. 

The tliird point taken isthattheaward 
is had because it was concluded in the 
absence of the defendant, I have already 
stated that an application was made to 
the arbitrators on the second day of the 
hearing stating that the defeudaut with- 
drew from tlie arbitration and would not 
call any witness. No authority has lieen 
shown to us to support the suggestion 
that a party to an arbitratiou ca»i at will 
retire from the arbitiation. Keference 
was made to some observations of Mab- 
mood J., in the cise of Ginga Sahai v. 
Lekhraj Singh (1). Those observations 
have no application to the present case. 
Here the defendant deliberately absented 
himself from the hearing, To my mind 
on the attitude taken by the defendant 
the arbitrators were perfectly justified in 
continuing the hearing and giving their 
award. lor these reasons I consider that 
this rule should be discharged with costs. 
We assess the hearing fee at two gold 
mohurs. 

Walmsiey, J.—I agree. 

V.P./lMC. Jlule discharged. 

1. {1897) 9 All 253. 
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ClIiTTV .1. 
iliffrrenre het'i'crii 
Tj-tnon am* (’KAi i'tin;!, .1.1. 

Amriln Ln! Hom' A —I'ctil'miorfl. 

V. 

Vhtiiiniif'i of lilt ton of {'dli-nltn 

*4 « 

— Opi'O-ite 

Critnimii Kevn. No. l‘?L')of lUH*. Pc- 

cid('il on .’jt.h :iijcl l!itl: I'ehtiiirv lUlV. 

(a) C&lcuUa Mil nicipal Act S, 561 

— Bye-laws framed uudor Act. Nos 83. 85 — 
Persons guilty of breach of byc law are nol 
separately | unishable. 

Per 1 

breach of a b>o*l'\wof the CMcuMj U rior iiieii 
by several persons aciina in ciiiiot rt i< |Uhi*h' 
ablo under the Calcutta Muoicip.il as a 'incle 
ofTeoce. the individual offenders not boina punish' 
able separately. [V Gl9 C 2] 

Per Tewnon. J ,—Under S. 501,Calcutta Muni¬ 
cipal Act, a breach of a b}e*Iaw framed by the 
Calcutta Corporation makes tb^ persons jointly 
guilty of the breach separately liable to be puni* 
shed wi th a fine of Rs. 20 each (P 619 C 2] 

(b) Calcutta Municipal Act. (1899). S. 561 
Bye-law No. 85-*Person - Joint proprietors 
of theatre are 'person' within meaning of 
bye-law 85. 

The joint proprietors of a theatre are "person" 
for the purposes o( e*law No S5tf the Calcutta 
Corporation, framed under the Cilentla Muuicical 
4ot. Therefore for a breach of tho b\e-law tho 
proprietors are not liable to be fined ^rparately 
or more than Ks. 20 in all. [P Oil) C2 ] 

When A theatrical icrformauko continued 
Uter ih^n 1 a. m. in viola'ion of Ine-Uw Xo. 86 
of the Calcutta Corperation, the Calcultii Munici¬ 
pal A:tprovhlt8 a punishin^'nt fer the cfTcnceand 
not ror i\\'^ individu.il oiiend^r^, < P Cl7 </ -it 

(c) Calc*jU« Municipal Act (1899i, S. 561 
Byr*laW“* Provisions of Penal Code do not 
apply to interpretation of bye law—Penal 
Code (1860). 

l^er Chilff/, •/.—The provi^i ms cf the I. P.C. 
have no duect baring ou the qur^ion cf the 
intevpretati.)n of a bye l.i*v rf the C iLutta Cor¬ 
poration 

It will be ultra vires of the Calcutta Corpo¬ 
ration to frame a byc-U.v under the Municipal 
Act providing parate punishment (or (ffenders 
joiDllv implicated in a breach of the bve-law. 

;p 649 C 2] 

Norton and Hemendra Nalk Sen~iot 
PelitioDera. 

La}tgford James and Manmathanath 
Mookerjee —for Opposite Party. 

Pacts of the case appear from tho fol¬ 
lowing judgments of Teynon and Chau- 
dhnri. JJ : 

Teunon, J. —Id this case the three 
petitioners are the cosharer owners, and 
maDagers of a theatre known as the Star 
Theatre situate in Cornwallis Street in 
the town of Calcutta. On the night of 
3rd September 11)16 the performance at 
this theatre was continued beyond the 


if; Calcutta Amiuta bAL V. Corporation OF CalCqtta (TeuDon, J.) 1918 


hi.ui i A, the cio?in 2 hour fixe*! hy the 
fi'.iriiO'l hy t I'.e CorporatioD uiuler 
S. -ui-S. -jJ, CahuttA Muoieipal Act, 

1 ■'•h',), Tije letitioners liave. tlierofore, been 
coiivicteii of a hreacli of one of the afore- 
h>e-l i'.v?. naniclv. tlieSonl and un'3er 
the ''•’jth luo-l i\v tliey have been sentenced, 
Iho pef itiouer, to pay a fine of Rs. 20 
';rid t,li9 I'l.’titioner 2 and o each to pay 
.1 lino of lis. 10. It i 5 not disputed, 
on the contrary it is admitted, that the 
petitioners acting in concert committed 
the hreach complained of, hut on their be- 
iialf it is urged lh. 5 t under 3.061 of the Act 
the broach of a bye-law ia an offence single 
(or joint and indivisible) in its nature, and 
that there can, therefore, be but one 
penalty, a fine not exceeding Rs. 20, In 
other words, it is contended that in so 
far as Bye-law No. 85 says that every 
person guilty of a breach maybe punished 
with fine which may extend to Rs. 20, it 
has gone beyond S. 661 . wbicli jirovides 
that it is the breach of a bye-law that is 
or may be purishahlo with a fine of that 
amount and to tliat extent, therefore, the 
bye-law is ultra vires. In support of this 
contention the case of Hex v. Clark (l), 
decided by Lord Mansfield in 1777, has 
been cited. In ths course of the argu¬ 
ment W 0 have also been referred to the 
c'XBQolCr'^pps V. Durrlen (2), which seems 
to have no bearing on the question now 
lit issue an<l also the case of lleg v. Dean 
(d), and lleg v. Littlecliild (l). 

Now in each of those cases it is to be 
observed that the joint offenders were 
severally punished, and the observations 
of the learned Judge touching offences in 
which, however many the persons con. 
cerned. only one penalty attaches, must 
be regarded as largely in the nature of 
obiter dicta. Two earlier cases, King v. 
Bleasdale (5), and Hardyman v. TFfef- 
taker ( 6 ), the latter cited in Rex v. Clark 
( 1 ), appear to have been decided on the 
special wording of the Statute 12 Ann. c. 
14, S. 4. Whether the distinction drawn 
or attempted to be drawn in Eex v. Clark 
(l), between offences sin.glein theirnature 
and offences several in their nature con¬ 
tinues at the present time to be recognised 
in Eoglish law may be said, I think, to 
bo doubtful. But. whatever the law in 

1. (mTj'ij'CoVp 6’lO=i)S BR 1-267. ' 

2. (1777) 2 Cowp GIO. 

3. (1843) 12 M & \V 39. 

4. (1871) 6 Q B -293. 

5. (1792) 4 T R 809. 

6 . (1801) 2 East 573 n=102 B R 439. 


England, no Indian authority in support 
of the contention advanced on behalf of 
the petitioners has been cited before us, 
and to my mind it is fairly clear that 
neither the distinction referred to nor 
collective peualties have been recognized 
in Indian penal legislation. In support 
of this view I should refer to the defini- 
tioD of the word ‘ offence” in S. 40,1. P. 
C. Clause 2 of that section makes 
the subsequent Ss. 109, 110, 112 and 114 
—117 regarding abetment applicable to 
things punishable under special or local 
law; S. 109 then provides that each con¬ 
spirator shall be punished with the punish¬ 
ment provided for the offence committed 
in pursuance of the conspiracy. 

I should next refer to the Bengal Gen¬ 
eral Clauses Act, I of 1899, which, 
for instance, applies Ss. 64 and 67 
Penal Code, to fines imposed under bye¬ 
laws made under the Calcutta Municipal 
Act 4 of 1399. 

For these reasons and on general prin¬ 
ciples I hold that when in S. 561, Calcutta 
Municipal Act, it is said that a breach of 
a bye-law may be made punishable with 
fine which may extend to twenty rnpeee, 
what is provided is that the persons guilty 
of the breach, and in the case of breaches 

jointly committed, each offender, may be 
punished to that extent. A secondary 
argument was that by virtue of the de¬ 
finition of the word “persons’ to be 
in the Bengal General Clauses Act, S. 
sub-S. (32). the three petitioners being 
joint proprietors of the theatre in ques¬ 
tion are to be regarded as one person for 
the purpose of the bye-law. But t e 

definition applies only when there is no 

repugnancy in the subject or context, u 
the view I take three offenders cannot De 
punished as one, and fine and imprison- 
inent are not to be apportioned. 

Lastly, I observed that ray learned col¬ 
league has suggested that the facts av 
not been sufficiently investigated, 
this is to go outside the scope of the ru 
and beyond any suggestion made or argo 
ment advanced either at the time w 
tho application was presented or when 
rule came on for hearing. The petitiooe 
having pleaded guilty, further investiga¬ 
tion of facts became unnecessary, and 

has been no suggestion that the ^ 
was kept open otherwise than 
result of combination and agreement e 
ween all three. In the foregoing reaso 

I am of opinion that the bye-law in 
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tioD is not ultra vires and tlio petitioners 
have been properly convicted aud sen¬ 
tenced. In this view this rule should b- 
diseharfted. 

Chaudhuri, J.— This rule was issued 
at the instance of three petitioners cal¬ 
ling upon the Municipal Magistrate and 
the Chairman of the Calcutta Corpora¬ 
tion, to show emse why the fine imposed 
upon them should rot he reduced to a sum 
not exceeding Rs. 20 in all. They are the 
proprietors of a theatre known as the 
*’Sbar Theatre’’ and have been convicted 
and sentenced l)y the Municipal Magis¬ 
trate under Cls. 83 and 85 of the bye laws 
framed under S. 559 (52), Calcutta Muni¬ 
cipal Act, Act 3 B. 0. of 1899, for 
having on 3rd September 1916 continued 
the performance at the theatre later than 
1 a. m. The petitioner Amritalal Bose 
has bean fined Rs. 20 and Hari Charan 
Bose and Dasu Charan Noogy, the other 
two petitioners, Rs. 10 each. The ques¬ 
tion before us is whether separate fines 
exceeding Rs. 20 in all can be imposed. 
The Magistrate in his explanation says, 
tha it has not been shown that the Star 
Theatre is a limited liability company, 
that the petitioners may be partners, but 
do not consitute a “person" in the eye 
of the law. He does not think that the 
definition of “persons” in the General 
Clauses Act 10 of 1897 is strictly appll- 
cable to the Calcutta Municipal Act and 
tlie bye-laws thereunder. He has how. 
ever overlooked that the Bengal General 
Clauses Act—Act 1 of 1899—applies, 
S. 3, sub-S. (32), of whicli defines 'per- 
son” thus: 

“‘Person’shall include any cempanyor as¬ 
sociation or bodv of individuals, whether incor¬ 
porated or not. ” 

If the petitioners constitute a partner¬ 
ship incerporated or not, it comes within 
the definition. Bye-law No. 85 runs as 
follows ; 

“ Every person guilty of a breach of any of 
ibcje bye-lawe (referring to the bye-Uws relaliog 
to theatre) shall be punishable with fine which 
may extend to Rs 20. ” 

I do not think that the three peti- 
jtioners can be separately punished with 
fine exceeding Rs. 20 in all for a breach 
of bye-law No. 83, which prohibits per¬ 
formance later than 1 a. m, S. 559, Act 3 
of 1899, sub-S. (52), empowers the 
General Committee of the Muoiolpality to 
make bye-laws for the regulation of 
theatres. S. 561 provides that in making 
a bye-law under B. 559 the General Com. 


niittee may provide tint a l)roaoh of it 
shall 1)0 puiiishalilc with lino wliich may 
extend (o Ks. 20. Tho iionaity is thoro- 
foro liinitoil to U;.20only, No doubt bye¬ 
law No. “every p u'soti guilty 

of a l)reiLoli dull he punmluvh)-*,' 'I’lio 
Statuto mikes tlio lu'oacli puuisluilile. 
I do not think that the limit which lias 
been imposed by tlio Statute cm ho ex¬ 
ceeded l)y any hye-law. Tho Magistrate 
explains that bye law No. bO says ; 

livery person shall he puiiisliale and 
not every offence is to lie punished.” 
He has referred to the ca-^e of AVi/. v. 
Dean (3), aud saystliatho lias followed 
that ruling in awarding tho above pnni.sh- 
roent. It is to be noticed tint the case 
referred to was one under S. 44, Smug, 
gling Prosecution Act, 3 A- 4 Will,4, c. 53, 
which clearly makes different persons 
liable. Baron Alderson points out tliat it 
is necessary to look at the Statute to see 
whether it was intended that every 


person offending should be punished. 
Here clearly the Statute provides that 
the breach shall he punisliable and the 
bye law thereunder must be interpreted 
in that light. No bve-law can extend the 
meaning or effect ot the present Statute. 
Here the penalty under the Statute refers| 
to the offence. Crimes undoubtedly are' 
several, but an offeuco of this charactorj 
can rarely be said tu be several. The 
person who is guilty of the offence are 
tho jiroprietors of the theatre, net the 
partners iudividually. If each partner 
were held liable for the breach, the larger 
the number of proprietors the greater 
would he the penalty. I do not think it 
w'as ever intended that tl)e fine was to bo 
imposed in this way, a limit having been 
placed as to the amount by tlie Statute 
itself. In i2fx V. Clark {l) Lord Mans¬ 
field enunciates the principle thus; 


‘'Where tbs ofleoce is io its uature single, and 
cannot be severed there tbe penalty shall be 
only single, because though several persons may 
join in C'^mmitting it, it still constitutes but one 
offence.” 


Rex v. Clark (l) was treated as good law 
in Reg v, Lilllechild (4), in which Han 
nen, J., quoted with approval the follow, 
rug rule from Paley oo Convictions, 5th 
E jo.5p 252. (Edo. 6p. 275): 

“If eiihct the penalty be imposed by the Act 
upon each persm convicted, even where tbe 
offence would in its own nature be single, or if 
tbe quality of tbe offence be eucb that the guilt 
of one person may be distinct from that of tbe 
others, iu either of these cases tho penaliieB’aie 
-several.” 
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riireilin Act lvi<; not itnposo'l several 
pen'i ir if'-, -• n ! it floes not seem to mo that 
ice pihL! t!'e tic-at-e ojicn is such an 
ollercc tlia^' tlie .ciiilt of one proprietor 
cm lio cot si'letO'i fli-tinct fn m the ^uilt 
of tlio nt.|-'o:s. They collec'ivelv am a 
pers-'p. C/v’p/'<? V. Dur'len (2) was citG^l 
at thn (hr ii. siiow tint •Jiicli an ofl’ence 
is Pf)! jn point of time. It re¬ 

lates to Siinrliy siifs which are prohibit- 
Oil hy ‘-K Car. 2. o. 7,and it «a3 lield that 
dillcrent sales 1-y the same person on a 
Sund av are not punishable as sepirate 
ol'fence.s hut as one offence. A breach of 
byr-law No. So is under the Bengal 
General Clauses Act, 1 of 1899, S. 3 
sub.S. (30) , an ‘oft once" ^vhich is defined as 

‘any act or made puaisbable by any 

law for tlio timo hiing in force". 

Tlio punishrneob for the offence is pro- 
videil in tlie .Municipal .\ct, and also in 
the hye-Iaw thereunder. S. 20, Bengal 
fienera! Clauses Act provides that Ss 63 
to 70, I. P. C. and tlio provisions of the 
Criminal P. C., relating to the 
issue of jirocesses for the levy of fines 
apply fo ail fines imposed under any 
Bengal Act or any rule or hye-law there¬ 
under unless the latter conta'ns an ex 
(ness provision to tlio contrary. Bovond 
that wo need not go to the Penal Code. 
In this cise we need not consi'ler tho 
question as to 'vhefther ’'abettors” as do. 
fine.] ill the Penal Cfi'locan ho held liable. 

Tlv.i Magistrate says that the (letitioners 
are 

also maniicers in three dffereot capacities of 
the theatce iu question." 

Thero is nothing to show what part 
each took in the management of the 
theatre. It is not shown what each of 
them did in respect of the performance 
on the 3rd September. They have beeu 
sefiarately fined, merely as proprietors. 
No indivilual default has been proved or 
attempted to be proved against them. 
They apparently admitted they were pro¬ 
prietors and pleaded guilty that the theatre 
was ke(»t open after 1 A. M. Beyond that 
nothing has been proved against them. 
I am not prepared to give the bye-law an 
extended application and hold that in¬ 
dividual members of the audience who 
were present on that occasion, the actor?, 
the orchestra and the menial staff of the 
theatre, all who aided the performance, 
are liable to a fine of Rs. 20 each, under 
bye-law No 85, Take for instance bye¬ 
law No. 84, which says that the manager 


shall not aPow any person in a state of 
intoxication to enter a theatre. Bye law 
No. So equally applies to its breach, but by 
the introduction of the abetment seclinnin 
tho Penal Code, various other persons 
may be held liable. It seems to me fairly 
clear that it vias not so intended but as 
I lnve?aid, it is unnecessary to deal with 
that question in this case. In the case 
of penalties we cannot adopt an oppres¬ 
sive icitorpretation. Several byelaws 
have been framed under Manicipal Act 
for the regulation of theatres and S. 85 
collectively deals with penalties for their 
breach. The language used in it does nob 
seem to me to be happy. 

Tho Magistrate his referred to some 
earlier cases in which separate fines were 
imposed upon the petitioners, to which 
apparently they did not object. I notice 
that in all these cases the aggregate 
amount of fine imposed did not in any 
instance excee.l Rs. 20. Those cases have 
no value at all in considering the qoes- 
tion before us. In view of what I have 
said, I would make the Rule absolute and 
direct that the fine in excess of Rs. 20, 
if paid be refunded. (On difference bet¬ 
ween their Lordships, Chitty, J*, deli¬ 
vered the following'. 

Chitty. J.— In this case a Rule wae 
issue! at the instance of the three 
petitioners Amritalal Bose, Hari Prasal 
Bose and Dasu Charan Neogi, calling on 
the Municipal Magistrate and the Chair- 
man of the Corporation to show cause 
why the sentences inoposed on the three 
petitioners should nob be modified an 
reduced to a sum not exceeding Rs. i R* 
all. The grounds were (l) that 
No. 85 does nob empower the ® 

to impose a fine of more than Rs- 2 o 
a breach thereof, and (2) that the p0 i* 
tioners being joint partners and ^ owoer^^ 
of the Star Theatre were a 
within the meaning of bye-law No. 
and thus not liable to be fined separa ey 
or more than Rs. 20 in all. The , 
Judges who heard the Rule haviogdiS®*’ 
in opinion, the case has been laid 
me for my opinion under S. 429, OrttniD 
P. C. The three petitioners are the joiu® 
proprietors of the Star Theatre in ^ 
wallis Street. On the night of 3rd 0P* 
tember 1916, the performance at 
theatre was continued beyond 1 ' 

The three petitioners were sumraonea 
having committed a breach of bye* * 
No. 83 and the second petitioner app0** 
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and admitted tho ofTeueo. The Munici¬ 
pal Magistrate tlieroupon lined tlio lliieo 
petitioners Us '20, Rs. 10 and Us. 10 res 
pectively. The only (luosbion is whether 
the imposition of sucli penalties was 
authorized by-law. S-Gr)"), Calcutta Muni¬ 
cipal Act 1899, provides that the General 
Committoe may make bye-laws, (inter 
alia), (52) for the regulat ion of theatres and 
other plaoss of public resoit. recreation or 
amusement. 

By S. 5Gl, in making a bye-law under 
S. 659, the General Committee may pro¬ 
vide that breach of it shall be punishable 
(a) with fine which may extend to Rs. 20, 
and in case of a continuing breach with 
fine which may extend to Rs. 10 for 
every day during which the breach con¬ 
tinues after conviction for the first breach. 
By bye-laws made under S. 659, for the 
regulation of theatres, etc., it was pro¬ 
vided. (inter alia), (83), no performance 
shall be continued later than 1 A. M. un¬ 
less with the special permission of the 
Chairman for any particular occasion, and 
(85) every person guilty of a breach of 
any of these bye-laws shall be puniehahle 
(a) with a fine which may extend to 
Rs. 20, etc. (following the words of 
S. oGl above quoted). In Falev on Sum¬ 
mary Conviction. Mdn. (i, at p. 275, the 
law is thus stated: 

'Though sevonl oflend^rs may (a?* it 
Included in one c.nviclion f'r (ffenc^s jointlv 
committed, it depends upon the wording of tho 
parliculy statutes anplicablo to each case and 
tho quality of the ofT^nce, whether each person 
bo liable to a di.^tinct penally or all collectively 
to but one.'* 

The determination of tho question 
therefore depends upon the interpretation 
to bo put upon the particular statute, in 
this case the Calcutta Municipal Act 1899. 
In Rex v. Clark (l) Lord Mansfield thus 
enunciated the proposition: 

Where the oflence is in its nature single, and 
cannot bs severed, there the penalty shall be only 
single, because though several persoos may join 
in committing it, it still constitutes butene of¬ 
fence; but where the oflence is in its nature seve¬ 
ral, and where every person concerned may be 
separately guilty of it. there each oflenier is sopa- 
ralely liable to tbe penalty; because the crime of 
each 18 distinct from thooflence of theothers and 
each IS puDisbable for bis owq crime," 

I am unable to agree that because In 
that case the offence was found to be in 
its nature several, this is a mere obiter 
dictum. It lays down in clear and un¬ 
mistakable terms the test to be applied. 
So, too, the remarks of Alderson, 13. in 
Reg V. Dean (3): 


"Wc mn<t locic at lljo statnle to Rf?o \\ln‘llior \l 
was intended Lliatevcry j^ors .n ollciKliriK slioiilcl 
l>o puni'-hed, or lucrely llmt ovorv <ilTi‘nc«5 
bo The is wlictlKTaii oTfcocc 

wliit’h C'miuittrd by sever.il is ! i 

visited bv one ponillv or each peiNiui i- l i b" 
visited bv a PLii.ilt \ 

In tho CISC hoforo mo I ;.ni clo;u'ly of 
opinion that tho uITl'iioc isi single in it? 
nature and tliat tlio Calcntti Municii'al' 
.Act provide.? a puiiisihment for tlie ollVnccI 
aud nob for the imlividnal olli’iider.-. Tlie 
words “a hreach (of a hye-Iaw) shall luh 
punishahle” can c rily n can that. Niu ^ 
can it liavo heciu intonde-l tli it : ho i^cii ilt 
to be imposed, i. e , Rs. 20 or \U. 10 pci'i 
diem, for a continuing hre.icli, should he 
indefinitely inultipliel in proi'ortion t(' 
the number of persons jointly committing! 
such breach. 

If it be argued that such an intention is 
indicated by the use of the words: “Every 
person" in bye-law No. 8-5 and if that was 
the only possible interpietation to be puf 
upon them, I should be inclined to liold 
that the bye law was to that extent ultra 
vire?. But I do not so real it. Tho word 
"pdrsDn" by the deliaibion in the Bengal 
General Clauses Act. 1899, includes "any 
company, or association or body of in¬ 
dividuals, whetlier incorporated or not." 
It would therefore include the three 
petitioners as joint pro|)rietors of this 
theatre and they may properly ho regard- 
cl as a ‘[lerson" for the purfjoses of' 
byo-l iw No. 85. In my opinion the pro- 
visions of tlio Indian Penal Code have on 
direct hearing on tho present question, 
whicli is one of the intorpretations'of the 
particular statute. No doubt some of 
that provisions of that Code are made 
applicable by the Bengal General Clauses 
Act, 1899, and in other ways to offences 
under special and local laws, such as the 
present. But we are not now concerned 
with, saythe question of abetment of the 
breach of a bye-law, and lam not pre¬ 
pared to that say a person might not be 
charged with such an abetment. The 
question of intention would tlien crop up 
which finds no place In cases of tlie 
breach of many of the bye-lawg. So far 
as S. o4, I, P. C., is concerned, it has 
been pointed out that it could not be 
enforced in case of such a breach of a 
bye-law as that wliicli we are now con¬ 
sidering: see B'isa7ila Kumari Devi v. 
Corporation of CaUulia (7). 


7. (1911) 15CWN905 
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So far as \ am aware, the principles 
iai 1 flown ill the various Knglish cases 
Jor thfi interpretation of tlie statutes, to 
tiscertain whether the otVence be single 
or several in its nature, have not been 
change'^ in recent years. In the case of 
l{e(t V. Shnwdar G’lenar (S). thequestion 
came loforea Full Bench of the Bombay 
High Court, Westropp, G. -T., in an 
exhaurtive ju-lgment reviewed all the 
English ci^^es, and the Court applying 
the same test to the statute then before 
them (Bego. 21 of 1827, S. 4) lield that 
the several accused could only be liable 
for the one penalty. This case, which 
does not ap[>ear to have been cited to the 
Bench who heard the Rules, shows that 
in Bombay at least the old English de¬ 
cisions were accepted as sound law in 
1870. 

I agree, therefore, with Ohadhuri, J. 
in holding that the rule must be made 
absolute. The conviction of the three 
petitioners will he upheld but the pPi,oalty 
imposed upon them will be one of rupees 
20 only, to be apportioned equally bet- 
ween them. Any excess over Rs. 20, if 
paid, to be refunded. 

v.b/k..k. Buie made absolute. 

S, fl870)7 BH^tTRCf S9. 

A. 1. R. 1S18 Calcutta650fl) 
NHWHOULD and ShaMSUL lJUDA, JJ. 

dlafiniddin A'/mn —Complainant. 

v. 

Malfimmed Elim anl Accused 

Criminal Ref. No. 63 of 1918, Decided, 
on I8th June 1918. ^ 

Criminal Trial—Cross cases of rioting— 
Conviction in one case on plea of guilty does 
not bar conviction in cross cases—Penal Code 
(1860), S. 147. 

The fact that there has been a conviction in 
one rioting case, on a plea of gnilty, is no bar to 
a conviction in a cross-case of rioting in con¬ 
nexion with the same occurrence which arose 
out of a dispute regarding the exclu.sive posses¬ 
sion of a piece of land. [P G50, C 1,] 

Manmatha Nath Mukerjee, Jotindra 
Mohan Chowdhury and Ananda Gh. 
Kurkun—iov Complainant. 

Atulya Charan Bose and M. A. S. M. 
Akram —for Accused. 

Judgment. —We are unable to accept 
this reference. We cannot agree with 
the learned Additional Sessions Judge 
that the fact that there has been a con¬ 
viction in one rioting case on a plea of 
guilty, is legally any bar to a conviction 
in a cross-case of rioting in connection 
• with the same occurrence. The convic¬ 


tion on a plea of guilty did not amount to 
a finding by the Court that the accused 
who so pleaded, were not in exclusive 
possession of the land in dispute, nor was 
there any reason why the Magistrate 
who tried the subsequent case, should 
nob convict the accused iu the second 
case if he was satisfied on the evidence 
that they did commit the offence of riot¬ 
ing. The plea of guilty in the previous 
case was really no more than an admis¬ 
sion and not a conclusive proof that that 
party was without possession. It was 
open to them to explain the circumstances 
under which they made that plea and if 
the Magistrate was satisfied with that 
explanation he was justified iu ignoring 
that admission. Let the papers be sent 
back. The accused who have been con¬ 
victed, will be sent back to jail for the 
unexpired portion of their sentence. 

V B/r.K. Beference rejected-. 
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Sanderson, C. J. and Mookebjee, J. 

Beatrice Alice De Ste 
laot- 


V. 


Phillips De Ste Croiaj—Bespondenfc. 
Civil Appeal No. 45 of 1916 . Decided 
on 23rd January 1917, from judgment ot 
Greave?' J.. D/- 11th April 191^- . 

(a) Divorce Act (1869), S. 
tion —Mere forgivene** of ® j-p.. 

does not amount to condonation , 

lion must restore previous position ® * . 
leror .„d mu.t be followed by 
—After wife’s confe*»ion of aduHery 
allowing her to use her separate bed m * 
room cannot be regarded as 

Coedonation is forgiveness of a coajuga 
with full knowledge of all the •“ 

is a question of fact, not of law. It Ja * 
out of the offence imputed, so 
offending party to the position *^ ... V 
occupied before the offence was comm ’ . 
sequoDlly mete forgiveness is not 
in order to amount to -oodonatiou it m ^ 
pletely restore the offending party, an ^ 
followed by cobabitatior, I ,jniLiiTV 

Where afer the wife’s confegsioo of aduiw y^ 

the husband allows her to occupy her bed two 
is a separate bed) in the same 
in the bouse as usual for some days, tb , 
o! the husband cannot be ^rp q 3 ] 

tion of the adultery , j; .....iftri” 

(b) Divorce Acl (1869), S. I3-‘ Collosmo 

explained. , n yqSe 

A collusion within the meaning o • , 

hold to exist where the initiation of the p 
ings for dissolution of marriage is proc . 
its conduct provided for, by agreemen 
gain between the spouses or their agent^. ^ 
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(c) Divorce Act (18691, S. 14—Mere refu¬ 
sal by huiband of matrimoniai bed is not 
ground for diisolution of marriage. 

A mere refusal by tlie husband, without 
reasonable cause, of the matrimouial bod does 
not constitute dcsertiou ou bis part or such 
wilful neglect or misconduct as conduces to 
adultery, and i§ not an adequnt* ground for 
dissolution of marriage. [!' C5'2 C J] 

A. Au-etoom and A. K. Ghosh —for Ap 
pellant. 

P. L. Bnckland and Surita —for Res- 
pondent. 

Sanderson, C. J.— This is an appeal 
against the judgraenb of Greaves, J., given 
on 11th April 1916, by Beatrice Alice De 
Ste Croix, who was the respondent in 
divorce proceedings brought against her 
‘by her husband on the ground of her 
adultery with the .co-respondent. The 
learned Judge granted a decree nisi for 
iihe dissolution of the marriage. The 
adultery was admitted by therespondent, 
and the appeal was based on allegations: 
(l) that the petitioner had condoned the 
adultery complained of, (2) that the peti- 
■tion was presented or prosecuted in 
collusion with the respondent, (3) that 
the petitioner had been guilty of such 
wilful neglect or misconduct as had con- 
duced to the adultery and (4) that the 
petitioner had deserted the respondent 
without reasonable cause. As regaris 
the first point the learned Judge held 
that the petitioner had nob condoned the 
offence, 


Condonation is a conclusion of fact, 
of law, and means the complete forg 
.ness and blotting out of a conjugal off( 
'followed by cohabitation, the whole b 
done with full knowledge of all the 
cumatances cf the particular offence 
given: see Bernstein v. Bernstein 
per Lopes. L. J..at p. 303, or as sti 
by the Judge ordinary in his directio 

■theJuryinffeafsv. jreaf.9(2). cond( 
,tioD means a blotting out of theoff( 

jimpuied so as to restore the offent 
iParty to the same position he or 

Twlv th ° is to 1 

U ® "8*“ to a div, 

renders proof of conjugal cohabitatioi 
he restitution of conjugal rights ne 

S' ^869. Prov 

1 (isaaf u <l«med to V 

1. (1893) P vua=G3LJP S-' 

a- llB69)lSw4Tr 831=28 L J Mat 67 


been condonoil within tlio inoivning r)f 
tlio Af.t unless wlioro conjuital c haldta. 
tion has hoon rosiimeil or continueil. 

The facts relied upon in this ca^o to 
show condonation are that wlion the c -n- 
foflsion of adultery was inado (jh the 
night of Kriday, I2th Novoinlior IDId, 
the wife was allowed to occupy her i'od 
(which was a separate l)od) in the sanio 
room as her husband and to live in tho 
house as usual until 17tli Novonibor 
(Wednesday). That inasmucli as tho 
luislmnd and wife hal not hat) any mari¬ 
tal intercourse for 0 years previously, 
the husband, by allowing tlio wife to 
occupy the bedroom and tolivo in tlie 
house, had reinstated the wife in her 
foruaer position and had completely for- 
given her. I do not think this is the; 
right conclusion. The husband at once | 
as soon as he was informed of the adul¬ 
tery on the night of Friday, 12th Novem¬ 
ber. asserted bis intention to take pro¬ 
ceedings to protect the interests of his 
children and himself. He had been told 
theb his wife was going to have a child 
(she was in fact confined on 23rd Novem¬ 
ber), he was obviously very sorry for her, 

and he had his two girls living in the 
house. 

This happened on Friday. Monday was 
a holiday on which solicitors’offices were 
closed, he went to see his solicitors on 
Tuesday, and in consequence of their 
advice he decided she must leave the 
house though he was anxious to give her 
shelter in some part of his house, and 
sheconsoquenbly left bis house on Wed- 
uesday, i7bh. I see no reason for inter¬ 
fering with the learned Judge’s finding 
of fact on this part of the case. 

As to what happened afterwards, the 
facts relied upon by the learned counsel 
for the appellant were that at the wife’s 
request she was allowed to visit the hus- 
band at his house on his birthday, that 
she dined with him and the family on 
that day and on Christmas day, that he 
kissed her, that on several occasions she 
breakfasted with him and had other 
meetings, and the letters which the res 
pendent wrote to the petitioner are also 
rolled on. In considering the events of 
this period it must be remembered that 
on 25th November 1911 the wife wrote 

you say you have forgiven me and yet’ 
Pha, you are taking the matter up 
evidently referring to the hnsband’a de 
termination to proceed for divorce: Pro- 
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caoliiiG-i uere in fact hemio on KJthDac- 
Cfiit cr 1-M j an 1 (he letters written by 
tfiu ri‘'pon n'-o full cf a|)i'-eais to the 
hn-li.in! to .li'Cf.rUinne the proceeJinc’ 
aij'] take hov luck, an’l nuiy (jo summar- 
in Iv.T own wofU used in evidence; 


•‘ii.- 

lib] h*' 1j tfl 

f'^r 

.iven 

me. I did iiotaC' 

cept 

t h n t 

f** .tn-**' 1\' 

U’J 

sc 

iu" cu with the s 

uiL 

WmV, 

1 V.ritr’l) wi 


th It 

bo should forj;ive 

rae 

a-!'l ■ 

lh*“ hie hlr'x. 

$ 


U:;h ho bad forgi 

Yen 

n:c lo 

-‘•me. txi'Mi: 

. h 

c ‘vrl 

not forgiven mo to 

th*. 0 

xkht tlhit 

h? 

w 

willing to tike 

me 

bid..' 

t 






{ nee'l not refer to tlie vest of the facts 
which arc fully dealt with in the Iciroed 
Ju itte’s jud«mGot: It is sallicieat for me 
to sav I 300 no reason for interfering wdtli 
his decision of fact that the petitioner 
had not condoned the respondent’s adul¬ 
tery. As regirds the second point, viz., 
collusion—it is based on two allega¬ 
tions: 

First, that the petitioner had agreed 
that if tlie respondent would not defend 
the case, he would marry her again after 
the expiration of six months from the 
decree. The learned Judge came to the 
conclusion that the respondent was 
lahouricg under a delusion in this matter 
and found as a fact that there was no 
understanding or agreement that if the 
respondent di.l not defend the suit, the 
petitioner would remarry her. The 
learned lulge has seen the witnesses and 
(ICC6 the petitioner s evidence on this 
part of tiie tjtse, aud on the materials 
lisfore the CsUi'f. I am not prepared to 
interfere with his finding of fact. 

Second, it was alleged that it was 
agreed between the parties that if the 
wife would not deftnd the suit, the hus. 
band would he a friend to her and would 
not allow her to be on the streets and 
would, it there was no condition against 
it, give her welcome in his house. This 
matter is not dealt with by the learned 
Judge, nor is it referred to in the plead¬ 
ings and judging from the very careful 
manner in which he has dealt with the 
various points, lam constrained to think 
that much reliance, if any, was not 
placed on it at the trial. The husband 
denied that his promise to he a friend to 
her was conditional upon her not defend¬ 
ing the case. I refer to the concluding 
sentences of the learned Judge's judg¬ 
ment, and I think it is clear that the 
petitioner was anxious that she should 
not defend the suit to avoid publicity 
and scandal, and at the same time intend¬ 


ed to help as far as he could the woman ‘ 
who had besnhis wife for so many years. 
The proceedings were in fact defended 
from the outset, and I 6nd no sufficient 
ground for holding that the proceedings 
were either instituted or prosecuted in 
collusion. As regards the third point 
viz., wilful neglect or misconduct con¬ 
ducing to the adultery. The allegations 
relating to this print were: 

(!) that the petitioner liad wilfully ab¬ 
stained from marital intercourse with 
the respondent for a period of about nine 
years although there was no physical 
cause for this and he had no aversion to 
her; (2) that he had gonehisown way and 
the wife had done the same. 

As regards the first allegation, the mere 
fa,t that the husband refrained from 
marital intercourse, in my judgment, can¬ 
not by itself be held to be such wilful 
neglect or misconduct as conduced to the 
adultery. 

In Forster v. Forster (3) Lord Stowell, 
speaking of a case in which a hnsband 
was alleged to have withdrawn himself 
from his wife’s bed, said: 

“ This species of malicious desertion is a ground 
of divorce in some countries—serfainly not so 
here—and still less with it jasti/y a aJ/e, io * 
rc'Oft to unla.vful pleasures that lawful ones 
are withdrawn It is not, however, to b? con* 
sider-d as a matter perfectly light in the be¬ 
haviour of ccmplaining husband tbit he has 
withdrawn i.imstlf without cause and wUbont 
confcnt from tho discharge of duties tbit belong 
to tbo very institution of marriaae, and, if be 
has done 8\ he ought to feel lesn surprise if conse* 
quences of bumnn infirmity should ensue. 

And in Synge v. Synge (i), the Presi¬ 
dent of the Probate Division and Admiralty 
Division, in dealing with a case where 
the wife had refused marital intercourse 
to the husband, said; 

“ I do not say that the wife has been Rol}*? ^ 
conduct conducing to his misconduct within e 
meaning of S. 31 of the Act, because It 
to me that though no doubt a wife, who bebav 
as the petitioner in this case behaved, is 
a certain extent, as Lord Stowell said in 
case to which I have referred, morally 
ble and cannot hold herself altogether free fro 
responsibility—still I think it is a very opg 
step—and one I cannot take to say that * 
who refuses rriatrimonial intercourse has co 
duced to the adultery of her husband: a 
has no right to commit adultery because s 
refuses him. I think that would be 
mean view lo take of it. She may perha^ 
morally responsible but I do not say that s 
has been guilty of conduct conducing to 
adultery.” ____ 

?. (1790) I Hag Oon 144=101 E R 604. 

4. (19C0) P 180=69 L J P 106. 
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I adopt the principle of these ilecifliona 
and hold that the mere fact that the hus¬ 
band refused marital intercourse to the 
wife by itself is not such wilful neulcct 
or misoonduct as conduced to the a«luUerv. 
But it is argued that in this case tlie 
refusal of marital intercourse did not 
standby itself: for the petitionoi* hid 
wilfully neglected his wife find allowed 
her to go her own way while lie went liis. 
The evidence on this point is as follows: 

The wife said she had reason to com idain 
of her husband’s friendliness for her sister 
and on one occasion followed him to her 
house, and after describing what she saw, 
viz,, her husband holding her sister’s 
hand, she said that the next day her hus¬ 
band said, ‘ I do not want you to follow 
me. You go your own way and I go 
mine." This was five or six years before 
the proceedings for divorce. The Judge’s 
note of the petitioner’s evidence is as 
iollows; 

"PoiSyears prior'to November 10151 went 
my way and she went hers, you might say for 
12 or 15 years it has atways been so. We each 
did as we liked without consultation for 12 or 15 
years.” 


The husband’s renoark to which 
wife speaks may have been in terapor 
anger at finding himself followed by 
wife, but it teraaina to consider the s 
of affairs as described in the petition 
evidence: The wife lived with her 1 
and io the same house, slept in the s 
room, and was one of the family with 
^“Shters, she had all the comforts 
he home, and, under suchcircumstar: 
apee with the learned Judge that 
act that the ■parties went their own 
in the sense that they had their ■ 
riends and interests, cannot be sai 
be conduct conducing to adultery, t 
Kn u* “^iiplod with the abstinence by 
husband from marital intercourse. Dai 

^ ^^^®6ed desertion without 
This was based on 
allegation of w 
S ^ to adultery, viz., 
marifoi ■ had abstained i 

ma tai interoourse'aDd that hehadal 

8° ber own way. 
from the learned Judge t 

both pa 
^bat 

ftllflo ♦•***^*1®**°®'^^ an answer to 

allegation of desertion. The wife’s 

denoe is as follows: 


“ I luul no in.iritnl intcrcourfo \^ith my hua* 
or iiiiu*\oars. I rtHiitf d Hiii> cciiduct, 
luul ho Mvw IMS ijiauu^r lowiinlvliim/’ 

There is no suggestion that the wife 
over asked that marital intercourse should 
ho rosiiinod and that lie refused, an<l wa 
are left in the dirlc as to wliat her 
manner was. 1 am inclitod to think that 
if tlio wife h i>l had any real ro-ontment 
against lier lunl'and’s nhstention for all 
these years, she would have taken some 
stop, more uiidiimovahie tlv'.n a mere 
nniintr, to let him knou what her r6.al 
feelings wore, r.m] I [hii k the lop.rncd 
Jiilge was justifiei i‘V the eviilenco in 
coming to the ci'nolu'ion whii'h is above 
mentiuiied. I’ut whether tbisconclusion 
is correct or not, 1 do not thit;k the facts 
in this case would justify a findiog of 
desertion on tlie part of the petitioner. 

In Syvge v, Synge (4) the facts were 
that the husband and wife had been sepa¬ 
rated for some coDsiierahle time: the 
husband wished to live with his .wife as 
her husband if marital rights were al¬ 
lowed to him: the wife was willing to 
live witli him. hut not as his wife, and 
only if such marital rights were not in- 
sisted CD. The learned President held on 
these facts that the husband did not de¬ 
sert his wife but rather that she deserted 
biro: or, if he did desert her, he did so 
with reasonable excuse within the mean- 
ing of the Act. I gather the learned Pre¬ 
sident came to the conclusion that the 
separation, which undoubtedly took place 
between the parties, was due to the wife’s 
conduct, for which she had no reasonable 
excuse, and that therefore she was guilty 
of desertion, The facts in this case are 
materially different; the abstaining from 
marital rights by the husband did not re- 
Bulb in the separation of the parties: on 
the contrary they continued to live to¬ 
gether as before, they slept in the same 
room, though in separate beds, and there 
is no evidence that during all the nine 
years the wife ever requested the renewal 
of marital intercourse, or that the hus¬ 
band refused. The evidence amounts to 
nothing more than that the husband ah- 
stained from marital intercourse, and that 
thougn living together, the parties went 
their own ways, and followed their own 
interests, and I am not prepared to hold 
that under such oircumsAnces the peti¬ 
tioner was guilty of desertion without 

reasonable cause within the meaning of 

the Act. For these reasons, in my judg- 
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ment, tlie ai'l'cal shoul*^ be dismissed. 
On a former application iiiare before the 
lieariu;; of tlic appeal, thi- Court decided 
that it not, under • be circumstances 

of this case, to make au order that tho 
husband 'sliould make provision for the 
costs of the wife's apjieal, and I see no 
reason lor accedinj^ to the application 
which loiS now l)eon made cn hehalfof 
the apiiellant that tho Court should order 
the resiioudcnt to pay her costs of tho 
appeal. The respondent’s counsel not 
asking for costs, the appeal is dismissed: 
no order as to costs. 

Mookerjee, J.—This is an appeal by 
tho wife against a decree nisi for dissolu¬ 
tion of marriage, made cn the petition of 
tl\e hushiUKl on the allegation of adiiltery. 
The {;icls material fer the determination 
of tlio questions in controveisy are fairly 
clear on the evidence. The parties were 
married on Mh May 1394. They have 
had three children, two of whom survive, 
the eldest horn on 16th July 1895 and 
the youngest born on SHh October 1905. 
The piarties have lived as husband and 
wife ever since their marriage, but there 
has been no marital intercourse during 
the last nine years; though they used to 
sleep in the same room, they had different 
beds. How this was brought about, can¬ 
not be determined with absolute certainty; 
the husband admits that it was due nei¬ 
ther to physical causes nor toan aversion 
to her. An incident is however men- 
tioned in the evidence, which may pos¬ 
sibly furnish an explanation. The wife 
was jealous of the visits paid by her bus- 
band to her younger sister; on one occa¬ 
sion, she followed him, and when she 
entered her sister’s house, found her bus- 
band sitting alongside her sister holding 
her hand. The next day after this inci- 
dent, the husband said to the wife, I 
don't want you to follow me, you go your 
own way and I go mine. They continued 
however to live together. The husband 
was absent from home for a month from 
12th October to llth November 1916. The 
day after his return, which was a briday, 
his mother-in-law informed him that his 
wife was about to beconhnedandgivethe 
name of the co-respondent. On this dis¬ 
covery that his wife bad committed adul¬ 
tery, he said that he would take proceed¬ 
ings to protect Tiimself and his children. 
After return home of his wife the same 
ev0niDg,be obtained from her a written con- 
lessioD of her misconduct. She elept in 


the house thatnightand tbefour following 
nights, either in his bedroom or with her 
mother, but it is admitted that he had no 
intercourse with her. As Monday was a 
holiday, bo consulted his solicitors on 
Tuesday, 16th November; as tho result of 
advice which he received from fchena, the 
wife was made to leave his bouse on 17th 
November. She was conhned six days 
later. On 16th December he instituted 
the present proceedings against his wife 
and co-respondent for dissolution of mar- 
riage. Greaves, J., has made a decree nisi, 
and the propriety of that decree is now 
called iu question not on the ground that 
adultery has not been proved, but for 
four special reasons mentioned in Ss. 12, 
13 and 14 Divorce Act, 1869. 

Sections 12, 13 and 14. Divorce 
Act. when analysed, show that to an ap- 
plication for dissolution of marriage cn 
the ground of adultery presented by a 
liusband under S. 10, there are four abso¬ 
lute defences and 6ve discretionary de¬ 
fences. The four absolute defences are ; 

(1) denial of.facts alleged in the petition; 

(2) connivance; (3) condonation; (4)collu¬ 
sion. The 6ve discretionary defences are: 
(l) adultery of petitioner; (2) unreason¬ 
able delay in presenting or prosecuting 
the petition; (3) cruelty to the other 
party to the marriage; (4) desertion or 
wilful separation from the other par y, 

before the alleged adulfery. without ex- 
cusa: (5) wilful neglect or misconduct,suen 
as to have conduced to the adultery com 
plained of. The appellant relies 
third and fourth of the absolute de enc 
and the fourth and fibh of the discretio • 
ary defences. It will he conveiiieD 
examine the validity of these objeo lo 

in the order stated. ■ 

As regards condonation, reliauo® 
placed upon the conduct of the bus a 
both before and after the date on ^ 
the wife left the house. 
argued that as the husband suffere 
wife to remain in the house after he 
been apprised of her misconduct, he m 
be deemed to have condoned ® ^ 

tery. It has further been contended 

that as be is proved to have allowed 
wife to return to the house on seveia 
days, to have breakfasted with her, 
have dined with her on his brithd^t o 
the Christmas day and on New ear 
day, and also to have kissed her, tbesa 
inference is considerably strengtbene 
am unable to give effect to this con e 
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tion as well fouoded. As Sir C. Creswell 
explained in Peacock v. Peacock (5), con¬ 
donation is forgiveness of a conjugal 
offence with full - knowledge of all the 
oiicumstances and is a question of fact, 
not of law. This was emphasized in 
Keats V. Keats (2), where Lord Chelms¬ 
ford held that condonation is a blotting 
out of the offence imputed, so as to restore 
the offending party to the same po?ition 
he or she occupied before the offence was 
committed: consequently, mere forgive¬ 
ness is not condonation; to be condona¬ 
tion it must completelyrestcretheoffend¬ 
ing party and must he followed by coha- 
hitatiop. This view is reproduced in 
S. 14, Divorce Act, which requires 
that no adultery shall be deemed to have 
been condoned unless where conjugal 
cohabitation has been resumed or con¬ 
tinued. The expression “conjugal coha. 
bitation” need nob be given a restricted 
meaning, for as Lord Chelmsford puts it 
in Keats v. Keats (2), to say that con¬ 
donation requires conjugal cohabitation 
or connubial intercourse leaves the na 
ture of the cohabitation or intercourse to 
be adopted to the varying conditions and 
circumstances of different parties: Camp¬ 
bell V. Campbell (6), Anichini v.Anichini 
(7). Seller v. Seller (8), Bernstein v. 
Bernstein (l). Much stress has been laid 
on two decisions of the House of Lords. 
Lord Cloncurry's case(9) and Miller’ease 
(10). The first of the cises shows that 
the fact that the husband allowed the 
wife to live in his house after discovery 
of her misconduct did not disentitle him 
to a decree for dissolution, when reason- 
ablegrouods were assigned for not turning 
her out immediately on discovery of her 
infidelity. The second case does not assist 
the contention of the appellant in any 
way because the proceedings were dis- 
continued and the bill was abandoned: 
the'faots proved were that the hus- 
band, though apprised of his wife’s 
misconduct, nevertheless suffered her 
to remain in his house for three weeks 
thereafter, and they dined together for 
three days after the disclosure. No 
special oircumetances were made out to 
explain this conduct on the part of the 
hueb^od. On the other hand, the deoi- 

«. (1868) 1 8w & TrT8r=27 L J Mat 71. 

8- Deane 285 at p 288. 

7. (1839 2Cnri210. 

8. (1890 1 8w & Tr 482=28 L J Mat 99. 

9. (1811 Macqueeo H L Prsc COG. 

10. (1621 Macqoeeo H L Prac 627. 


sion in//n// v.(l l) shows that the 
hinhand need net he “unnecessarily 
harsii”to«ar(ls his wife on discovory of 
her infidelity to entitle him to esca[ o the 
bar of condonation: this view wnsnnirmed 
on appeal: Ball v. Unliil'2). As Sir 
FrancisJeuneobsorved in the case just raen- 
tioned, the true position is that if with 
full knowledge of his wife’s misconduct, a 
man says. I wish to treat my wife just 
as if it had never happened, he cannot 
afterwards sue for relief on the ground 
of the adultery wliicli he has condoned ; 
he cannot blow hot and cold. Now, can 
it he really suggested that the husband 
has done so in this case? The answer 
must obviously be in the negative. From 
the very moment of the discovery of the 
misconduct, the husband announced his 
intention to have recourse to legal pro¬ 
ceedings, aui be has throughout persisted 
in that determination. He may have 
treated her kindly and considerately, but 
he certainly did not intend to restore her 
to her marital right?. The argument of 
the appellant ignores the distinction 
between condonation aud forgiveness. 
Condonation imports forgiveness, but the 
reverse is net nccesssaiily true; forgive¬ 
ness is not sufficient, for the reason that 
the injured party may conclude to forgive 
the offender and at the same time with¬ 
hold a complete reconciliation in the 
sense of reinstating the offender to con¬ 
jugal cohabitation or intercourse. In my 
opinion, the defence of condonation can¬ 
not be sustained. 

As regards collusion, the argument is 
based on two allegations, first, that the 
husband had promised to re marry the 
appellant after the expiry of the statutory 
period of six months (S. 57), if she did 
not defend the case ; secondly, that the 
husband agreed, if she did not oppose 
the application, to be friendly to her and 
to provide for her in his house if there 
was no legal bar. As regards the first 
allegation, Greaves, J., has not accepted 
the testimony of the appellant and I see 
no reason to doubt the correctness of his 
conclusion. As regards the second .al- 
legetioD, it is substantially borne out by 
the evidence. It is thus necessary to 
consider whether the petition has been 
presented or prosecuted in collusion 
within the meaning of S. 13, Divorce Act. 

11. (J891) 64 L T 897^ ’ 

12. (1891) P 802=65 L T 206. 
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Aa olisorvpil in Cf’thin v. Oelhni (13) col- 
i'lii'lies iin a^rtoinent or under- 
lit ui hft .vet-n the pirtie?; in other 
Iwords. collusion is held to exist where 
|(iie initiation of the iToceodinj* for dis- 
solution of niarria‘’e is procured or its 
!con>'Ucl provide'! lor by agreement or 
Ibmqiiii littweon the spouses or their 
A-.'ut: \ Lhii>l V. Lloyd (14), Jeisop v. 

(Id)'. In the jirsent case, there 
was 1:0 un lorstanding or agreement bet¬ 
ween tile paities, 

No doubt, tlio husband suggested to the 
wife that she should not oppose the 
application, hut he did so to avoid publi¬ 
city, and also on the ground that in 
view of her confession it would be absurd 
for her to defend tho suit. There was 
no intention to withhold any relevant 
o\idence from the Court. In these cir¬ 
cumstances, it is impossible to sustain 
the defence of collusion. As Lopes, L. J., 
explained in Butler v. Butler (16), the 
object of the special provision with regard 
to collusion is to compel the parties to 
come into the Court of Divorce with 
clean hands: it is to oblige them to bring 
all material and pertinent facts to the 
notice ot the Court, to prevent their 
blinding the eyes of the Court in any 
respect, to oblige them so to act as to 
enable the Court to be in a position to do 
justice between the parties [Bacon v. 
Baco7i (17), limit v. Hunt (18)]. On 
this principle it has been held that the 
bar of collusion applies, even though the 
parties concur in getting up a true case 
[Midgley v. Wood (19)] or even if the 
facts suppressed, though pertinent and 
material, would not have been sufficient 
to establish the counter-charge [Hunt v. 
Htt?U(l8)]. Similarly, it was ruled in 
Churchward v. Churchward (20) that if the 
initiation of a divorce suit be procured 
and its conduct provided for by agree¬ 
ment (specially if abstention from defence 
be a term), this constitutes collusion, al¬ 
though it does not appear that any spe- 
oihe fact has been falsely dealt with or 
withheld. 

It is impossible to bring the present 
case within the principle thus enuncia- 

13. (1861) 31 L J Mat 43. 

14. (1859) 1 S\y & Tt 567=30 L J P 97. 

15. (1861) 2 Sw & Tt 801=30 L J P 193. 

16. (1890 15 P D 66=59 L J P 25. 

17. (1877 25 W R 660. 

18. (1877 47 L J P 22=39 L T 45. 

19. (1860 80 L J P 57. 

20. (1895 P 7=64 L J P 18. 


ted, because there was no compact not to 
defend, and there was no intention to con- 
ceal material facts from the Court. As 
regards desertion without excuse, the 
contention is based ou the circurasbance 
that the petitioner had deliberately ab- 
stained from marital intercourse with the 
respondent for nice years without any rea- 
son to justify such conducton his part. Re. 
ferenca has been made to the decision in 
Synge v. Synge (4) in support of the pro- 
position that refusal of marital inter¬ 
course without excuse constitutes deser¬ 
tion in law. In my opinion, this con¬ 
tention is too broadly formulated and is 
not supported by the decision mentioned. 
In that case, the wife refused to submit 
to marital intercourse with her husband; 
he left her in consequence and subsequent¬ 
ly committed adultery. The wife then 
petitioned for divorce on the ground of 
adultery and deserbiqn. The Court re¬ 
fused the petition for dissolution of mar¬ 
riage. Sir Francis Jeune held in sub¬ 
stance that a wife vvbo, without causs, 
refuses to permit marital intercourse to 
her husband, cannot allege desertion 
without reasonable cause by him, if in 
consequence he refused to live with her. 
It is important to remember that under 
S. 27, Mrtrimonial Causes Act, 1857, it 
is necessary for the wife when she peti¬ 
tions for dissolution of marriage to prove 
adultery coupled with desertion without 
reasonable excuse on the part of the hus¬ 
band. 

No doubt, there are observations in 
the judgment which may tend to suppor 
the view that the wife is herself in sue 
circumstances guilty of desertion withoo 
reasonable excuse; bub I do not thin 
the judgment can be taken as an aubbo- 
for the broad principle that refusal o 
marital intercourse without excuse con¬ 
stitutes by itself desertion in law suffi¬ 
cient to justify a decree for dissolution oi 
marriage. The question now in contro¬ 
versy has been the subject of elabora e 
investigation by the Courts of the u'* 
ted States and has led to considers e 
divergence of judicial opinion upon 
construction of statutes of sub stantia y 
the same scope as the Mabrimonis 
Causes Act. 1857, and the Divorce A^, 
1869. The prevailing view is that tne 
term desertion as used in the Divorc 
Statutes does nob include the mere un¬ 
reasonable refusal of one spouse to bav 
with the other matrimonial interoou 
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which, in the woriU of Bigelow, C. -1., in 

Southwiok V. SoiUhwick (‘21), 

"would be merel)’ a broach or viclatiou o( a 
single conjugal nr marital duty or obligation 
only but it imports a cessation of coliabitatinn, 
a refusal to live together, which involves an ab¬ 
negation of all the duties and obligations result¬ 
ing from the marriage contract." 

[Fritts V. Fritts (2‘2), Pfannebecker v. 
Pfannebecker (2^3) and Reynolds v. Rey¬ 
nolds (24)]. Typical stafetnents by the 
conflicting views may be found in the 
judgmeDt of Peters, C. T., in Stewart v. 
Stewart (25) and of ^lacGill, Ch., in 
Watson V. Watson (20). Tho view of 
Peter, G. J., ainplidel U that m irriages 
were encourage.! (by KcslQ'^iastioil law) 
for reasons of public policy anl morality. 
If one party was impotent, chat is, inca¬ 
pable of sexual intercourse, tho marriage 
was held voidable, for the other pirty 
was nob to he hold in an unnatural rela¬ 
tion, repugnant to sex, injurious to health 
and promotive of adultery. lu our age 
and country, marriage is encourage 1 for 
the propagation of the race an! the nur- 
turo and education of children in a home 
as well as the provenDion of licentious¬ 
ness; and the State has no active into, 
rest in preserving a marriage where these 
ends and purposes are defeated. If the 
impotence of a party defeats the purpose 
of marriage, it must be conceded that a 
wilful, coutinued, and unjustifiable refu¬ 
sal of sexual intercourse will do so, for 
what is the difference to the complaining 
party whether the other will not or 
cannot consent to marital intercourse? 
Chancellor Me Gil, on the other hand, 
argues as follows; 

"U would degrade tbe marriage relation to 
bold that it is abandoned when sexual inter* 
course only ceases. The lawfulness of that inter* 
course is, perhaps, a promineot and distinguish* 
ing feature of married life, but it is not the sum 
and all of it. The higher sentiment and duty 
of life, interest, sympitby and ompanionebip 
have an important place in it, and the thousand 
mlniDtratloDi to the physical comforts of the 
twain, by each la his or her sphere, in considera¬ 
tion of tbe marriage obligation and without 
ceaseless thought of peouniary recompense fills it 
up. These latter factors may possibly to some 
extent exist In other rolalloas of life but not in 
oompleteness. They are necessary to the perfect 
marriage relation. My opinion is that our 
Btatuts meaoB that divorce may bs bad when 
Hubsiantiallv all of the duties and amenities shall 
have been abtodooed bv the eniUv oariv. wil. 

21. (1867) 97 Mus ta7=.»3 Am Dso 95 

22. H8 111 480=28 N B 1054. 

28. l88Lowa 42-=110 N W 618. 

24. (1910) 68 W Va 15=69 8 E 381. 

25. 78 Maine 548=57 Am Rep 822. 

2C. 53 M J Bq 8)9. 
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full>. I'oniinii'.'dly and ob liiintcly, fwi' 

.•nd iK.l m.lil llion. liiiMji'i' wordi-, Iho dp:H''- 
ti’-n nui-l bo c'iiipkte, n^t p;ii-li:il: :ii)d wbo; 
tlio ,iccu.-otl U'inaiiisin (]iscb!irj;o of an. 

dulich- wliii'li I'i-f ill value nbi vc nivrf'|”-otofK ■ 
ami fi. nil. Ibe d.-eilii ii wliicdi tbo i-l‘lute ‘■■on- 
templates dors not c.sist; tliaf i.s, tbe dosorteJ 
party nuisl I c deprixed of all nal coiiipaoioii- 
ship and e\er\ suiistunlial duty ishic!) '!,e otL-3c 
owes (0 bill) or her.” 

1. 1 -Oil a careful coiisidomlioij of thodo 
conllicLing \iov%\;, I am imahlo !,o accepf; 
Ihe coQcludioii lliafc a mere rofiida! of tbo 
miltl•ilI.OI•i:'.l I'c! ccuslilutf-s (uvertiun 


and fnrni.shc- "''(■.■'luatc ^H’UUi! f..r 'is.s'ilii- 
tion of maiiilliougli ic-xl n-'-rsrt 
rci'Lito In-.v-' w I ail' ' M.at 

pcifitioii s [\'dn (T^indr i■ - (m 


Mama;,''. 1'i\'j-.-o ai.il \i„. i, 

Sd. 1070-HWI; Xoi'un on Divorce, Vul. I, 
S. 71). T liolil afir'ordinplv that the plea 
of tlescrfiim as a bar cannot he supported. 

.\' I'.'gndd llio pica of wilful neglect or 
iiii:''ConiliJcfc such as lias con Uiced to the 


allece-l aiiiinry, the conteniiou is based 
on ihe groun-’i wir.-ii a iiud'iand has 
refu-oi iiiurit;! iiiioi uaui lo liis wife 
without roiSu;), his coiidiict lo-.y bo 
deemed to cooduce to her adulterv. Refer- 
ence has been made in this connexion 
to tho decision in Dixon v. DiXon (27), 
But there is weighty authority, ba'.ed on 
obvious good sense, agaiust tliisview. I 
need refer only to the decision of Sir 
Fiancis Jeuno in Synge v. Synge {i), 
where he quoted with approval the well. 
know’D observation of Lord Stowell in 
Forster v. Forster {Z): 

“tlmt this species of malicious desertion is a 
ground of divorce in some countries, certainly 
not BO hero and still less will it justify a wife in 
a resert to unlawful pleasures that lawful onett 
are withdrawn." 

Thio is consistent with tho observafciou 

of Sir C. Creswell in Rowe v. Rone (28): 
"there is no doubt, after the case of Ormc w Ormc 
(29), that although Ibis C<iurt enforces conjugal 
cohabitation it does not pretend to (nforce marl* 
tal intercourse; the reasons why itdocs not em¬ 
bark in such an attempt are sufllciently obvious." 

I hold accordirtgly ,that tbe conduct of 
the hueband in this case cannot be held 
to have been such as conduced to tbe roia- 
conduct of the wife. This plea like the 
others must be overruled as unsustain- 
able. On these grounds f agree that the 
decree nisi must be confirmed and this 
appeal dismissed. 

V n.fn.K. Appeal dismissed. 


27. 1189^1 07 L T 394. 

28. (1806) 4 Sw & Tr 102=84 L J P 111. 

29. (1824) 2 Addam 331. 
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C IIITTY, J. 

1 1 /riir'i-i/ Car-i}‘ict Ba'thi'^nr and (ni- 
othe] —L'lainfcir! ^ 

V. 

Samiii'l /■’I'.iul others —Dei'en- 
(lant.-. 

iiiu ':u;i'iiions No. 3s of 1917, 
Dcci'levi on l-t!i March !017. 

V/ill-- Cofistriiclicri— Decision hfld nol 
res jndicfta a.s |•«garQi construction of will— 
Civil P C, (1908), S It. 

Wbi-re ;v ([•.•■.'•liold proccr'y ’.Tas devised to 
tru'-toC' ui'Mi iriist. to pay - rents, incme and 
profit'thor-'-f 'o tlie'.c*iat u-'s u.o sons (3. and 
B. diii'ij^ tif'ii' rc pcciive lives in equal shares 
as leu .ut.-in-conirn'-'ii and to hold h-;lf of the 
corpus in lri!>! for -uch persons as each of the 
sens shall by )ii< will appoint and in default of 
such iii p'.inhnent, for his heirs, c-xecuters aud 
admiiii>irat''>rs; 

fftiiaii each of the sens lock under the 
devise an ab-' lute estate in a moiety cf fho pro¬ 
perty. [P G5'J C 1] 

In a previous suit died in the chief Court of 
Low<r Burma at Kangoou by theefiicial assignee 
of ibo estate of G., one of tho two sons for 
tho consttucliou of the will in which the two 
sous and cblicrs were defendants, a consent decree 
was made bv which it was declared that the 
official assignee was only eutitled to a moiety or 
half share of the rents and profits of the said 
property during the life of the siid G. without 
prejudice to the rightsofany person in remainder 
claiming as appointee uttder his will or as bis 
heirs, executors and administ'’ator>--: 

Hfld: Iluat tho consent deciee did not operate 
as res juJicatii, upon the questiou of the sons’ 
rights under the will of their father. [P 059 C 1] 

Off(j. Advoeote-Ccneral and S, M. Bose 
— for VhiintilTs. 

S. R. Das - for Defendants. 
Judgment.— This is an Originating 
suininoDS for the construction of a clause 
in the will of Carapiet Balthazar, father 
of tho plaintiffs. The defendants are the 
surviving executors and trustees of that 
Will. By that will, dated 9tb December 
1900, the testator directed (inter alia) as 
follows: 

“I devise all my freehold property known as 
Balthazar’s Buildings situate in Merchant 
Street and Shafraz Road in Rangoon aforesaid 
unto and to the use cf my trustees upon trust 
to pay the rents, income and profits thereof to 
my said two sons (meaning thereby the plaintiffs) 
during their respective lives in equal shares as 
teoants-in*common, and, subject thereto, shall 
stand possessed of the said property known as 
Balthazar’s Buildings as to one equal undivided 
half part or share thereof upon trust for such 
person or persons for such purposes and in 
such manner as my son the said Gregory 
Carapiet Balthazar shall by will or codicil 
appoint, and in default of and subject to 
any suoh appointment upon trust for the 
heirs, executors and administrators of my 
said sen Gregory Carapiet Balthazar and as to 
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the other equal undivided half part or share 
thereof upon tiust for suoh person or persons for 
such purposes and in such a manner as my son, 
Balthazar Carapiet Balthazar, shall by will or 
codicil appoint and in default of and subject to 
any such appointment upon trust for the heirs, 
executors and adminisrrators of my said son 
Balthazar Carapiet Balthazar.” 

Tho facts are as stated in the plaint 
and I need net repeat them. At the 
hearing it transpired that there was a 
suit in the Chief Court of Lower Burma 
at Rangoon for the construction of this 
will, in which the olfioial assignee was 
plaintiff and the present plaintiffs and 
others were defendants. I postponed my 
decision in this case until I had seen the 
proceedings in that suit. The prayer of 
that plaint was as follows; 

1 "rhat this Honourable Court will be 
pleased to construe the said Will and set- 
tlement in respect more particularly to 
the following matters: (a) In the evonts 
which have happened, have all or any 
and, if so, which of the beneficiaries under 
the said will and settlement elected to 
abide by the will or the sebtloment and 
what is the effect of any such election, 
(b) What are the respective rights of the 
said beneficiaries under the said will and 
settlement in the events whioh have hap¬ 
pened. (c) What is the effect of the in¬ 
solvency of the said Gregory Carapiet 
Balthazar on the devise to him by the 
said will and on the power ol appoint¬ 
ment therein contained, (d) What estate 
or interest, present or future, has th^ 
plaintiff obtained by virtue of the inaoU 
venoy of the said Gregory Carapiet Bal- 
thf*.zyir in all or any of the 
ject to the will or settlement, (e) Wba 
are the rights, if any, of the plaintiff in 
respect of the execution of the power o 

appointment contained in the said wil. 

(2) For a declaration of the share in t 0 
property subject to the said will an 
settlement to which the plaintiff, as M- 
signee of the estate and effects of ^ 
said Gregory Carapiet Balthazar, is 

titled ” ,, , 

A number of the defendants h 
written statements and on I3tb Augus 
1909 by consent of the parties a 
was passed. The portions wqp 

the present purpose are Cls. (2) and (oj- 

(2) "That the said G. 0. Balthazar and 
defendant 7. i. e.. B. C. Balthazar, have 
elected to take the benefits conferre 
upon them by the said will and are pr®' 
eluded from claiming any interest id 
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property (Btiltliazar’s. BiiiliBnj-s) 
othowUe tbnii uiuler the .snirl will. {6) 
That the plaint ill, ns nasif^nee (.f t.he es¬ 
tate cf tho sahi G. C. 15:ilMiii2ir, is ciily 
entitleJ to a nioifty ur luiK share ofthe 
rents ami the proiir.s o( the siinl propeitv 
(Balthazar’s Buihiini’s) ilniinj; tii ' iifool 
the said G, 0. Balthazar without preju¬ 
dice to the rights of any persons in ro. 
mainderclaimiug as appointees iiniU-r lln 
will of the saidG. C. Balthazar or as tho 
heirs, executors and arimioistrators of the 
said G, C. Balthazar.” 

Subsequently on Slst August 1009 tho 
plaintift G. G. Balthazar bought from 
the official assignee his brother’s life-in- 
terhst in the rents and profits. The con¬ 
tention of the plaintifi’s is that under 
the gift they each took an absolute estate 
in a moiety of the property. I think 
that this is correct: see London Ch»r. 
tered Bank of Australia v. Lemptiere (l), 
In re Onslow, Ploivden v. Gay ford (2). 
The case of*B. C Balthazar is plain. The 
only question is in the case of G. C. 
Balthazar whether it is afi'ected by the 
insolvency proceedings or by the snbse- 
quent purchase by his brother B. 0. 
Balthazii Ircm tiie oilicial as-iignee. On 

considering the matter, I bold that it is 

not. Both brothers are now before tho 
Court as plaintiffs and it matlers not 
that part of the estate of G. C. Balthazar 
has passed to B. C. Balthazar. Together 
they are entitded to the whole estate of 
G. C. Balthazar and that is by the form 
of tho bequest an absolutoestatc. It was 
necessary to see what had taksu placo in 
Rangoon in order to ascertain whether 
any question of res judicata arose. I 
hold that in -tlio circumstances it did not. 
I accordingly answer both the questions 
in the summons in the affirmative. Costs 
of all parties as between Attorney and 
client out of the estate. Counsel certified. 

V.B./R.K. Questions answered in 
___ the affirmative. 

1. (l’87.Sj 4 P C 67‘2-r7“Eir5f4-- 

2. (1888J 89 Ch. D C22. 
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Abdul Majid Mian and anoiAcr—De¬ 
fendants—Appellants. 

V. 

Daksha Ali and offcers—Plaintiffs and 
Defendants—Respondents. 

Appeal No. 1853 of 1914, Decided on 
19tb June 1917, 


Limitation Act (1908i. Art. 138- Third 
person in possession for more (iiot) 12 years 

Su.t for pos!>essi'>n by i'Xei:;ition {.tiii-tiaser 
withm j2y-*a.-5 o: sal -do's not ca ’ -limi¬ 
tation. 

Tbi P'lrell , rr ..f ;i 1 ;uh 1 ;il. i|. ii, \ . i.iil u.u 
of i* !i. Liii. iii; .. Ur 1 ~t u- (<i-- 

'.Mit.iij I. j Ir '11 III*'t. I'l' .'I Mtle, 

Miv.-l'i elaiiit ?■ .>,11 il,j ft.ii liMMMii, . 1 , .'.ii'sre 
III;- l:i:.(i li h-i-'1,--.n in i i o . A .n 

IK i oi ihi‘ j'Kifiiii i-t-d -lii.T, IxU ..fill, ,j !.-•»,la ills’ 

bc-in I i-l.iii' Ui> 'inl-- '-i i.ii - ill. I |, / .i [i.'i I ij 
of -Dore Imii l-.’yt-.irs nude ,.ii i:,J.-j>. i!.ii ij: 

il l 2] 

A. K. Fu’lui lJuq 1 -. i- Mi-.ltoiHid .Viis. 
tapha A'/fut;. and Atauh'i '.\oOi .V. 
for Apprllants. 

Earnesh Chandia licq on- 

dents. 

Judgment—Tho question iniolved iii 
this appeal is whether the lov.or appel- 
late Coun was light in holding that the 
suit was not barred by limitation. The 
plainliff purchased the land in suit in the 
Near 1901 and obtained symbolical pos- 
session in 1907. The present suit was 
in&tiuUed on i8th May 1912. Defen- 
daiits i'l and lb, who are Li’e appellants 
iu this Ccurr, plead:d that thev had ob¬ 
tained a settlement of tlio land from the 
landlord iu the year 1898 and bad been 
in possC&sion of rhe lauii e\er since in 
(heir own right. The Court of first in- 
stacc>- found that the plaiutill was never 
in possession and dismissed site suit. On 
appeal the learned District Judge was of 
opinion that the suit was not barred by 
limitationhaciuso it was instituted with¬ 
in 12 .ears of the date oi thoconfirmation 

of sale. But if, a.s tliK d»fe<; a!: le 
they were in pu sos&iou of tli'* i.u;; jrc.i, 
beforebhedateof the sale ami jor a p«-riu(l 
of 12 years under an independent title,, 
the plaintiff’s claim cannot ha saved from 
limitation merely because he brought the^ 
suit within 12 years of the date of the 
sale. Art. 138, Dim. .Act, prescribes a| 
period of 12 years from the date of the 
sale for a puit by a purchaser of land at a 
sale in execution of a decree for posses¬ 
sion of tho purchased land when the judg¬ 
ment-debtor was in possession at thedate 
cf the sale. It is necessary, therefore, to 
find whether the judgment-debtors whose 
interest the plaintiff purchased at thei 
execution sale was in possession, or whe-| 
ther defendants 14 and 15 were in posses., 
Sion from before the date of the sale 
under an independent title. The decree, 
of the lower appellate Court must be set 
aside and the case sent back to that Court 
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ji (ifdr-r that the question inay be deci- 
in '''P" liqlit of t-tie observations ma'le 
•ib.:vi--i’- t'le appeal f 1 ispcFe<l of accord- 

Mi abide t!ie r; oUit. 
V.h./h.K. Di^r.ref'asitJ/’. 
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Mandkbson, C. T. and TtUNON, J. 

■\bdul Waked Kkcin — Plaintiff —Ap¬ 
pellant. 

V. 

Nolakar Ghose and oi/iers—Defendants 
— Kc?[iOridenls. 

!j0tier:^ Pitent Appeal Mo. 117 of 1016 , 
Deriifdon 2 h;h Ausu?>' 1017 , agdnst 
dec't-e ..f M i vhouM, D/- 27 th Ai'til 
iO]!;. 

Liiiidlo’d and Tenant— Tenancy — Orijjin 
jnol)^cu ily Condiji I end 'urrounding cir 
cii ais!ances may be con«.dered to determine 
its nature. 

\\ lioro llie qiic^iinn is whether a tcn.iticv ia a 
temiro or r A'. ;ii i h nu’i the nriniii of tne 

tciriTicy is tuddcu in ohserurhy the >ut'sequftnt 
coiidiK’t of tlio (’a'liys ani the >.urr<)Uticlina cir- 
cuii'PUuu'P.R mav be considered for the purpose 
of drawing an iiiferetce as to Ibe nature of the 
tcDHDC)' in its iucuptioo. IP COOC 2] 

Snlcowripati Ziot/ —for Appellant. 

Mohini Mohan Ghatterji —ior Res¬ 
pondents. 

Sanderson, C. J.“Tliis is an appeal 
by the plainbilf fiora the decision of New. 
hould, J., whereby he affirmed the judg¬ 
ment of the District -luclge. The suit was 
for the khas poS'ession of certain land by 
ejecting the defendants on whom, the 
plaintiff said, he had served notice under 
S. 40. Ben. Ten. Act. The plaintiff al- 
IC 'p I that he was a raiyat and that the 
deiendants were under-raiyats. The de- 
defendant’s case was that they were not 
under-raiyats, that they themselves were 
raiyats and the plaintiff was a tenure- 
holder, 'fheir further defence was that 
even if they were under.raiyats. notice 
liad not been served upon them. The 
learned District Judge came to the con¬ 
clusion that the notice had not been 
served and secondly, that the defendants 
wero raiyats p.nd consequently oould not 
be evicted. Now in this Court it is ad¬ 
mitted that the appeal must be dismissed 
because proper notice was not served 
upon the defendants, even if they were 
under-raiyats. But it was urged by the 
learned vakil for the appellant that if the 
Ending of the learned Judge that the 
defendants were raiyats and the plaintiff 
was a tenure holder was allowed to stand 


it would prejudice the plaintiff in any 
future proceedings which might have to 
he taken. Consequently, the point has 
been argneji. 

As I have said there is no doubt about 
the result of this appeal, because it must 
be dismissed on the ground of the non- 
service of notice. But with regard to 
the other point, namely, whether the 
plaintiff whs a raiyat or a tenure-holder 
and thedefendiuts were raiyats or uuder- 
raiyats, in my judgment this matter 
ought to be left open for decision in the 
future if it becomes necessary; and the 
reason for my conclusion is that I do not 
think that the conclusion of the District 
Judge has been arrived at upon a pro¬ 
per principle. It is coramnn ground that 
ibe origin of the plaintiff’s tenancy is 
hidden in obscurity and that being so, the 
subs'-quent conduct of the parties may be 
considered for the purpose of drawing an 
inference as to the nature of the tenancy 
in it-i inception. This wag laid down 
in d/o'iesdfc Jha v. Manbharan Mia (l) 
(thp case was dealiog with a document): 

“Thej^te rx^eods over 300 bigbas and al* 
thonvh permission ia given to her to cultivate 
herself or to g'-t the lands cultivated, it h at the 
best an ambiguous document; and what the 
Courts have to see is how, since 
made, the parties have chosen to deal with t e 

land«. 

1 pause there for one moment and say, 
for what purpose? What is the purpose 
of seeing how the parties have ohoseu bo 
deal with the land? We are to loo a 
she surrounding circumstances and 9M 
how the parties have ohosen to deal wi 
the lands, for the purpose of drawing an 
inference as to what was the tenancy w 
its inception. Again that point was 
made clear by the decision to whioh my 
learned brother, Teunon, J-. a par 
in the case of Pram'^tha Nath Ktt^ar - 
Nilmoni Kumar (2). In dealing witn 

the case of AZtdwapuf Zmindary Oom* 

pany v. Bamapada Roy (3), the learne 
Judges said: 

‘■The 1 aroed Judges who d»cided 
merelv laid do*n tbat M the terms of the ong 
nal sraut are ambiguous, tbe subsequan , 
of the parties may be looked iuto to ascet 
tbe nature of the teoanoy in ite inception,, 

So in this case I think tbe origiQ o 
the tenancy being lost in obscurity, 
was open to the learned Judge to 
into the conduct of the parties ^ 

1. (i907 ) 5C L J b22. 

2 (1711) 10 1 0 431. 

3. (1911) 10 10 430. 
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purpose of ascortriniug the nature of the 
tenancy in its inception. But it does not 
seem that he has done tliat because he 
says: 

"For Ibe above reasons I wonld agree wilb 
the lower Court that so far as the Dutts ami the 
detendaots arc concerned the former oonverted 
themselves into rent receivers by thoir conduct 
over a lengthy period and they Iso far as defen¬ 
dants are concerned), and consequently their 
successor (the plaintiff), must be regarded as 
Icnuteholders.” 

That judginent I tiiink is cousistont 
with the learned .lu«]ge's thinking that 
the Dutts ttere originally rtivats but 
that they bad by their conduct shown 
that they had converted themselves from 
the status of raiyats into that of tenure- 
holders. In my judgment inasmuch as his 
judgment is consistent with this view 
the safest thing to say is that this i)oiDb 
which has arisen between the plaintilV 
and thsdefendants ought to be left open 
so that it may be decided in future if it be¬ 
comes necessary, and- thephvintifi ought not 
to be dehiirred by the finding cf tl.e lower 
appellate Court on tho point. S.ihjecr 
to this oljsorvabion, the appeal must be 
dismissed with costs on the ground that 
no notice was served u[)on tlio .defen¬ 
dants. 

Teunon, J. —1 agree. 

v.li./K K. Appeal 
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Flltcpiku and Ni-wbould. 

hkudhar Chajidra Roy Chotodhury-- 
Plaintiir—Appellant. 

V. 

.Vartefa Lai Roy and oi/icrs-Defen¬ 
dants—lies pondents. 

Ai)peal No. 3181 of 1917, Deeiled on 
15th June 1917, from appellate decree of 
Disb. .lu'iga, 24 Parganas, D/- 5th August 
1915. 

Bengal Tenancy Act (1885). S 30 (b)—Suit 
for enhancement of rent on ground of rise 
in prices in food crops— Landlord is not 
bound to prove price of crops at inception of 
tenancy, 

Tn Huil for cnbancetoi-nl cf rent on 
ground tbnt there hsR bein a rt^e in the avc. rxrie 
local prices of staple food ertp.^ during tbo cur¬ 
rency of the present rent, it is not iocuinbcul 
upon the landlord, in order to enable Lini to get 
a decree for increased rent under the provisions 
nf S. .'10, nb S, (b), to prove by p sitivo evidence 
wliiit was the value of the Fla|le food crops at the 
date of the inception of the tenancy in order to 
enable tbe Court to compare that valno with ihe 
current list of prices kept by the Government 
under the provisions of the Bengal Tenancy Act. 

[P 661 C 21 

Amarendra Nath Bose —for Appellant. 


Fletcher, J.-This is an appeal by 
the [daiiitilV againet a iudginOMl of tlm 
learno.1 District .ludgo of the 24 I'arga- 
nas, dated 0th .\ugust 1915, modifying 
blio decision of tho Assistant i^eltleinottt 
Ofticer of tlie same District. Tho suit 
was brought by tire plaintifl for enhanco- 
inont of rent on the ground that there 
had been a rise in the average local prices 
of staple foul crops dining the cnrroticy 
of tho presi-nl. rent. Tlio tenancy, as 
found i'y the learned -lulge. Mas (•i-eatod 
in tlia )iear 184^^, and tlio vioM' I lint tho 
learnod Judge Ins taken is this, Iha' in 
order to eualile a landlord to cl iim an 


increased rent under the provisions of 
S. 30, sub-3, (b). Ben. Ten. Act. tho land¬ 
lord must prove by positive evidence 
what was the value of staple food crops 
at the date of the inception of the ten¬ 
ancy, so that the Court could comp®'*’® 
those prices wlien so prove 1 with the 
current list th.at is kei't by the Govern¬ 
ment under the provisions of tho Bengal 
Tenancy Act aiiii decide whether the 
landlord should or sliould not i'dvean 
increase of rent. Tint seeni'' fo me ro lie 
an irnpcs-jldc view fake k’ir.'t of all. 
it is not workable. S^mondly. all these 
tenancies came into existence earlier 
tlian 1848 and it is nuife in‘|io-si! le for 
a landlord to undertake to prove what 
were the local prices of staple food crops 
a:, the inception of the tenancy. 

The leained Judge ought nob to have 
confinetl himself to this one section. If he 
iiad referred to tho Act he would have 
seen what ‘lie Courts do in a case that 
came under H. .30 (b), Ben Ten. Act. 
S. 32 coupled witli 3. 37 thows quite 
clearly what tlie Judge has to do an 1 the 
limit of the time witliin which rent can 
be enhanced. There is no dilliculby in a 
case like this. It v.-,is never intended 
that the landlord bhoiild he hound to 
prove what the local prices in the year 
1818 were and the Court should compare 
tho-e prices wicdi the local price® in fchej 
year 1915. llvidenco as to tl'e local prices 
in the year 184S may not be nvailahle 
now. 


It is highly possible that -ucir re¬ 
cords do nob exist. That is a n.itter 
nob [wovided for in S. 32, Bon. Ten. Act. 
The case must therefore go hack to tho 
lower appellate Court for the teamed 
Judge there to re-hear the appeal Iiaving 
regard to the observations that liave al¬ 
ready been made. The learned Judg-?t 
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V. ill with fho of the parties 

•. f; ■ (• .''0 u-' rlio anpeil. 

Nevvbould, J —I f.'.Tf '.-. 

v.R. n.}\'. Case remande'J. 
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V'. ALSMDr.y AND i'ANTUN, -IT. 

J.nir'i X.iraiii Das and another — 
I'iaiiitiiH —Appellants. 

V. 

Badan Chandra Das ?Lnc] others —Do. 
fondants—Respondents. 

Api'eal No. 301 of 1917, Docided on 
27th June l9iB, from Appellito decree of 
Suh-Jiiclqe. 5th Court, Midnapore, D/- 8th 
November 1916, 

Vendor and Purchaser — Conveyance sli- 
puUliiig that on purchaser being disposses¬ 
sed. vendor v/oiild not be liable—Foilure of 
purchaser to get possession—Purchaser was 
not ' ntitl^d to refund of purchase-money. 

I‘l .iutifi ma'l" a s[.ct'ii);i.tive purchaseof a piece 
of ‘ront ilie defendiut. Tho latter prot>cted 
him' ll :n*f'riing a clduse i;.' the convovatice 
fo i].(; {•(Tecf Miat if the plaiatiff wa'*- dispossessed 
bv \n\b idv utiier ihao tho vendor defendant Die 
litt' r '•vniild not bo liable to the purchaser; 

Hi’ld: that on his failure to get pos.session of 
tho land the plaintiff was not entitled to a refund 
of the purchase-money. [P CG2 C 1, 2] 

Jyatish Chandra Hazra and Mohini 
Mohan Bose—lor .Appellants. 

Saroda Gharan Maity and Bhupendra 
Kumar Chose —for Respondents. 

Facts. One Kailasbi Dasi, defen¬ 
dant 3 in tlje present case, sold the dis¬ 
puted land to Ilaradhan Das, defendant 4, 
for legal necessity while her son, Issar 
defendant 2, was a minor, and possession 
was delivered to him (defendant 4). Issar 
on attaining majority, sold the same land 
to Badan Das, defendant 1, who again 
sold it to the plaintiffs, Indra Das and 
another. There was a clause in the kobala 
executed by Ba.lan, defendant 1, in favour 
of the plaintiffs to the effect that defen¬ 
dant 1, would be liable to refund t he con¬ 
sideration money or to pay compensation 
only in the event of the plaintiffs’ failure 
to get possession by reason of any act 
done by defendant 1 and nob by any act 
of a third party. The plaintiffs brought 
this suit, for possession of the disputed 
land and, in the alternative, or refund of 
the purchase-money. The suit was dis- 
missed by both the Courts below. Hence 
this appeal. 

Walmsley, J.— The plaintiff-appellant 
made a speculative purchase of the land 
from defendant 1. The latter protected 
himself by inserting a clause in the 
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kobala to the effect that if the plaintiff, 
purchaser was dispossessed -by anybody 
other than the vendor the vendor would 
not be liable to the purchaser The learn¬ 
ed Sabordinito Judge held that effect 
should be given to the saving clause, and 
I think he was correct. The appeal is 
(iisniis3-cd with costs—one sot to defen- 
danb 1, -and one sat to defendant 4, who 
appear by different vakils. 

Panton J.—I agree. 

v.B /r K. Appeal dimmed. 
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Teunon and Shamsul Huda, JJ. 

Uazari Khan and others —Petitioners. 

V. 

Nafer Chandra Pal Ckoiodkury 
others—OppenitQ Parties. 

Criminal Revn. No. 555 of 1917, De¬ 
cided on 8bh June 1917, against order of 
Dist. Magistrate, Nadia. 

Criminal P. C. (1898), S. 145—Symbolical 
po$se^3ion of holding delivered to party be* 
fore inslilution of proceedingi in respect of 
that holding—Evidence of actual poiseiiion 
on date of proceedings cannot be difcarded, 

Where symbolical possession of a holding waa 
delivered to a party on 2Dd June 1915 and pro* 
cedings under S. 145. in respect of the same 
bolding were instituted in November 1916; 

Held: that it ivss incumbent on the Megis* 
trate to go into the question of actual possession 
between those two dates and consider the evi* 
dence tendered by the parties on that question 
before he could properly pass a final order under 
S. 145, Criminal P. C., and that it was not com* 
petoDt to him to wholly discard and leave out 
of consideration the evidence of aotoal possession 
on the date on which the proceedings were m* 
stituted. [P 669 01] 

Ourudas Sinha —for Petitioners. 

Manmatha Nath Muherjee for Ama~ 
rendra Nath Bose and Monmotho Nath 
Pal —for Opposite Parties. 

Judgment. —This is a Rule calling 
upon the District Magistrate of Nadia 
and the second party to proceedings under 

S. 145 Criminal P. C. to show cause why 
the fioal order that was made under that 
section should not be set aside on certain 
grounds. It appears-that the members of 
the second party obtained a money decree 
against one Nabai Khan and throe others, 
his SODS, and that in execution of that 
decree certain iioldings alleged to be the 
property of Nabai Khan were put up for 
sale and purchased'by the second party- 
One of the holdings so put op for sale is 
described as the kunjimari khal and four 
connected jalkars with a rental of Bs. 3 
and it appears that in pursoanoe of the 
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sale, delivery of iiosseasion was fcakon 
through the civil Court ou •22nd Juno 
1915. The case for the first party was 
that this khal and its conneoted jalkars 
did not in fact belong to Nabai Khan 
personally but were the property of prac- 
tioallythe wholebodyof villagers, Mahai 
Khan and Sabdul Klian being entered in 
the zamindar’s sherista as representative 
tenants. Their case then was that the 
possession given in 15th July to tlie 
zamindar of the second party in no way 
affected their rights and did not in fact 
affect their possession, which continued 
as before from June 1915 upto November 
1916 when these proceedings were in¬ 
stituted. 

Krom the judgment delivered by the 
trying Magistrate it is quite clear that 
he did not appreciate the case set up by 
the 1st party, and in making his order he 
has proceeded solely upon the symbolical 
possession given to Nafer Chandra Pal, 
the leading member of the second party, 
on 22Qd June 1915. But the possession 
thus given is obviously of little value as 
against parties who set up an indepeodent 
title, and even as against Nabai Khan 
and his descendants, the value of the 
decree and of the delivery of possession 
as a piece of evidence must vary inversely 
with the time that has elapsed since the 
date of the decree and the delivery of 
possession thereunder. As we have said, 
that delivery of possession was in June 
1915, and the present proceedings were 
instituted in November 191G. It was oh. 
viously incumbent on the Magistr.ate to 
go into the question of actual possession 
between those miscellaneous dates and 
consider the evidence tendered by the 
parties on that question before he could 
properly pass a final order under S. 145, 
|Criminal P. C. There can be no question 
that the petitioners liave been seriously 
prejudiced by the way in which the trial 
has been held and by the way in which 
the trying Magistrate has wholly dis¬ 
carded and left out of consideration the 
evidence of actual possession on the date 
on which the proceedings were instituted. 
That being so, we set aside the order 
complained of and we direct that the 
proceedings be re-heard from the point 
at which the taking of evidence was com. 
pleted in the Court of the trying Magis¬ 
trate. Bat having regard to the period 
of time that has elapsed, it will be open 
to either party to adduce further evi- 


ilonco as to possession ain! also, if (hoy 
are sn advieod, ovidonco guirig to show 
uutlor sub-S. (5) S. l lo,'Ji iiuinal P. C., 
tint r.o disputo liki'ly in leail io n bratioh 
of tbe peace now exists. 

V.]!.. R.K. Older net o.side. 
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TkL'NUN and ClIAl'DIlUia, -I.', 

Alec Co/V//—Complainant—Peti- 

tioner. 

V. 

i>as/ Biitisan Das Cin})Ui and anolher 
— .Accused—Opposite Parties. 

Criminal Kovii. No. dt of 1017, De¬ 
cided on 9trh February iOli, against 

order of 4th Presy. Magistrate, Calcutta. 

(a) Penal Code (I860), S. 406—Car dis- 
po$ed of in contravention of hire purchase 
agreement—Merger of agreement in decree 
of Court—No lien declared by Court on car 
—Offence under S. 406 is not committed. 

The accused obtained a motor car from tbe 
comfl-iiinDt ou a bire-ourchaso agreement, sti* 
DUlntlog that 80 long ac the whole amount of the 
price wav n-.t pdd. the car wouM remain tbe 
absolute property of the c .tnplaijaui and that 

tbe accused •voii'ld not in auy way dispose of it. 
The complainant brought a ^uit for the recovery 
of the price still romalniu!’ du? under the agree¬ 
ment and got a decree for a cert iiu sum with 
costs, but no lien on tbe ctr was declared by the 
Court. Soon after this decree tbe accused sold 
away the car: 

Held: that the accused in disposing of tbe 
car in contravention of tho original hite-put- 
ebase agreement did uot commit an offence 
under S. 403,1. P. C., as tbe original coutraot 
>vas mereed in the decree of the Civil Court. 

[P 664 0 2] 

(b' Penal Code (I860), S. 206-Offence 
under S. 206 held probable. 

Semlile —The act of the accused iu disposing 
of ihe car iu contraveutiou of tbe hire purchase 
agroem-.Tii after decree of Court on suit for 
amount due when the C.)uct did not declare any 
lien on the car might amount to in offence under 
S. 20G, I. P. C., for which proceedings might be 
taken by the complainant against tho accused on 
getting sanction from the Court which made 
the decree. [P 664 0 2] 

Manmotha Nath Mookerjee —for Peti¬ 
tioner. 

•S. K. Sen and Probodh Chandra Chat- 
terjee and Surendra Kumar Bose —for 
Opposite Parties. 

FACTS material to the report will 
appear from the following portion of the 
verified petition of the oornplainant : 

(l) That in December 1915 the accused 
above named took a motor car from your 
petitioner on the hire-purchase system, 
the price settled being Rs. 3,250, of 
which he paid Rs. 400 on 14bh November 
1915, and Rs. 300 on Ist December 1915, 
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. 11 -- ho took {i..-s0'3iun ol the c'tv aoree- 
.V. :. V) p'l.y ti'.o l)alaQCR I)y '.veekly iustal- 

• oonts of lU hO aQil e-xecutin^ a bonrl 
•herofov, (i2) That in the saiil bond the 
-raid accused ojade the following itipula- 
tion; '[^diilinc payment of any fouvcouse- 
cubive instalments, the hill to become 
due at once and for sucli consideration 
[ Ic further a;;ree that the motor car 
shall remain their absolute juoperty till 
-ucli time and period as the balance is 
h-luidated in full. That I further under¬ 
take not to part with tdie possession of 
jhe said motor car, ilo or suffer anything 
to he done wherebv the same may be 
distrained or taken in execution, or deal 
-vith. the motor oai- otherwise than in 
the usual course of mv iuisiness'': (3) That 
Uio said accuse 1 having stopped payment 
y. iiic instalments stipulated by him, 
your [letitioner instituted a suit in the 
Originai Side of tlie FTon’hlo Higli Court 
for the money due and obtiinsd a decree 
in May I'.Ud: (OTliat theroaftei' when 
your [letitiouer \vsDt to attach tlie said 
motor car. he came bo know that the 
accused liad sold the car to Sheik Samir 
above named on or aiiout tl4th June 1910 
accepting Rs. 1,300 only as 'he price 
therefor; (5) That your [ictitiouor there¬ 
after instituted a complaint in the Court 
of tlie Chief Presidency Magistrate, Cal¬ 
cutta, charging t'le accused Sasi Bhusan 
Das Gupta aforesaid witli an offence under 
S. 40b. 1. V. C., and your petitioner oh- 
tained a search warrant from the said 
Court in execution of which the car was 
brought before the Court where it is now 
lying; (6) That the case was tried hy 
Mr. K. B. Das Gupta, Presidency Magis¬ 
trate, who on 4th January 1910 examined 
your petitioner and the aforesaid Sheik 
Samir as a witness called by the Court, 
and discharged the accused under S. 253, 
Criminal P. C.. and made an order direct¬ 
ing tiia car to be made over to the afore¬ 
said Sheik Samir." 

* * * The order of the Presidency 
Magistrate was in these terms: *'l find 
from the judgment of the Hon’ble Judge 
of the High Court of 19th May 1916 that 
it was held by the Ilou’ble Judge that it 
was an executed contract of sale under 
which the accused took the car from the 
complainant. After the case was disposed 
of in the High Court, the accused sold 
the car to Sheik Samir. Ha sold it know¬ 
ing that it was his property'. So I can¬ 
not find that he dishonestly disposed of 


it. The case for the prosecution thus 
fails. The accused is discharged.” The 
decree of the Hon’ble High Court referred 
to in para 3 of the petition was in these 
terms i " It is ordered and decreed 
that the defendant do pay to the plaintiff 
the sum of Rs. 2,310 with interest there¬ 


on at the rate of 6 per cent, per 
annum from the date hereof until reali. 

sation. ' * 

Judgment.— This Rule is directed 
against an order of the Fourth Presidency 
Magistrate by which he discharged the 
accused person under the provisions of 
S. 253, Criminal P. C. The complainant 
in the case was one A. A. Cohen, and 
it appears that on what may be desoiibed 
as a hire-purchase agreement the accused 
opposite party has obtained from him a 
motor car. A sum of Rs. 2,310 remained 
due upon the car, and in that state of 
things the complainant brought a suit on 
the Original Side of this Court, praying 
inter alia for the appointment of a Re¬ 
ceiver and the issue of an injunction. He 
obtained a decree directing payment by 
the defendant in that suit of the sum of 
Rs. 2,310 and also costs. No lien on the 
car was declared; and it would seem that 
the prayer for the issue of an injunctfon 
and the appointment of Receiver was re¬ 
fused. Before the Presidency Magistrate 


the complainant brought his suit on the 
footing that the car was still bis pro¬ 
perty, and that in disposing of the car io 
contravention of the terras of the original 
contract the accused person had acted 
dishonestly. But it appears to us that 
the original contract has been merged in 
the decree, and it is, therefore, 
difficult to say at the present stage that 
the car still remains the property of the 


complainant. 

We are, therefore, unable to make this 
Rule absolute. Bat we leave it open to 
the complainant to apply for sanction o 
the Court which made the decree to t 0 
taking of proceedings in view of the pro¬ 
visions of S. 206.1. P. C., or to take scob 
other steps as he may be advised. ^ 
these terms this Rule is discharged, 

v.p./r k. Rule discharge- 
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Fletchkk and Suamsi:l Huda, .)•!. 
Monindra Noth Chomihitti find on- 
oihei —Defendants—Appellants. 

V. 

Nadha Prosiinno- Gon and ono(li>’i — 
Plaiotifl’s—Respondents. 

Appeal No. 2011 of I'JKi, Decided on 
5th June 1918, from appellate decree of 
Sub-Tudge, Second Court. Burdwan, D - 
14th July 1916. 

(b) Transfer of Property Act (4 of 1882). 
S. 106-S, 106 applies in absence of con¬ 
tract. 

Tbo provisioDS for serving a notice to quit on 
a lesseo were inserted in the Transfer of Property 
Act to provide for cases where the paities to tbe 
k-aso aro not regulated by their contract. 

iP 665 C t 

(b) Transfer of Property Act (4 of 1882). 
S. 106—Lease providing for re-entry at any 
moment on payment of compensation—Notice 
to quit is not necessary. 

Where a base itself provides that the landlord 
may at any moment re-sun e pesMSsion of the 
land cn payment of the full con-| en^alii n to the 
lessee foe the buildings he may have ‘rrcted 
thereon, there is no necessity f^r giving a notice 
to quit under S. 1C6, T. 1’. Act, in crdir to enutle 
the laudlcrd to get tack khas possc.-sion f f the 
laud. [P065 C‘23 

Hint Lai ^anyal —for Appellaots. 

■fadunalh Konjilul—loy Res)‘ondenfcs. 

Fletcher, J. —This is an appeal hy de¬ 
fendants 2 and 3 against the ludginunt of 
the learned Subordinate Judge of Huid. 
wan, dated 14th July 1016. allirmirig the 
decision of the Munsif of the same place. 
The suit was brought for ejectmeiit. The 
defendants are the original tenant and 
the two transferees, No notice to quit 
was served on defendants 2 and 3 under 
the provisions of S. 106, T. P. Act. The 
learned Judge considered that the covenant 
restricting alienation in the lease was 
binding and, therefore, defendants 2 and 
3 were trespassers and had no interest. 
It is not necessary for us to go into that 
question. The case is a perfectly simple 
one on the terms of the lease. It was a 
lease to defendant 1 for the purpose of 
building a pucca house on the land. The 
lease provided that, if the landlord de¬ 
sired to resume possession of the land, he 
could do 60 provided he paid for the value 
of the building; that means the buildings 
that were to be erected in accordance 
with the proper provision in the lease. 
There are no buildings on the land within 
the meaning of the prior piovision of the 
lease, because they were all swept away 
by flood. The present buildings are hots 
and walls not coming within the meaning 


Calcutta idil 

of tin' purpose ftir which the h'liso vvas 
grai'teu. The i-indlorf] oiii, Ilietf'ldio take 
posscsaii'ii of the land at atiy tiiin* ui'Oti 
payin;; coiiij-crisatinn. if any. 

It is iaiil that ho cannot take posses-, 
siou without giving notice. That is ah- 
surd. The parties must stick to the bar-' 
gain made and if defendant 1 thouglit it! 
worlli his wliile to take lease of a piecei 
of land within the limits of tl'n Munici- 
pality of Bun'.wan at a rent of 12 annas a: 
year subject to t!i 0 provision that the. 
lamllortl might at anv n.onert retaken 
posst.ssioD cn j'ayment of full comptnsa- 
tion for the buildings, tlun lieniii't .-I'lnd 
strictly to that bargain however incon¬ 
venient that may be. There arc no iuo- 
visioDS in the Transfer ot Property Act 
requiring notice to he given in such a 
case. Those provisions for notice were 
iuseited there to inovido for cases where 

A 

tlio par: its are not reculated I'V their 
c( ntnicts. it is quite clear that the land- 
loi'l in this criic is entitled to resume 
)iCS:tssion. The suggested liardshi.n on 
the deferdanls in I'.aving to deliver pos¬ 
session at any mi-ment is ccnsiderahly 
oisccunted V.hen tho fact is taken into 
consideration tiiat for fcni-ycais !'v re¬ 
sisting the phiiiiiilVa' insL claiui the defeu- 
Janls have n>acageii to maintnin posses- 
sioti of this land in the town of Burdwan 
at It leot of 12 aunas per annum contrary 
to the terms of the lease. I am not dis¬ 
posed, as at present advised, to disagree 
with the reasons given by the learned 
Subordinate Judge in his judgment, and 
I agree with the conclusion arrived at by 
him. The iiresent appeal, therefore, fails 
and must be disinisse-l with costs. 

Shamsul Huda, J.—I agree. 

v.n./B.K. Appeal dismissed. 
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PLKTCHER and ^E\VI;OULD, -IJ. 

Hashed Kazi —Defendant —Appellant. 

v 

Pachco Sardar —PlaintifI — Keapon- 
(lenL. 

Appeal No. 1779 of 1916, Decided on 
18th July 1917. from apieiloto decree 
of Dist. Judge, Khulna, Dh 25th July 
1916. 

Btngftl Tcrancy Acl (8 of ]8S5|, St. 49 
an<i 85-“ (ub*l«ase by reiyatis 

invalid ard not in evidence— 

Sub^leitee cen be ejeeltd by notice under 
S. 49(b). 

A petDjanent 8ub-]ra^6 granUd by araiy^tifl 
in&dmtSFible in evidcDCO, even though aome 


EAsiiiii) K.v/i v. l‘.\CH(H» Sakdai; 


Caicaita Rasuku Ka/.i v. Pachoo Sardar (Fletcher, J.) 1918 


• ; :,i- m:-,i hks b-?cn jiaid by wav of 

11--, ii 'u:-!.- 'hi teroi? nf tbi-docu* 

[V&iOCll] 

1 ii.-r.-i 111 ' '■itht-'if t.be I’.artips cannAbe 
.i ljud'fM’; (1 ".1 v.iili r‘.-.'.,T.:ucj ! ■ it, .•'.'id c^n- 
-e'j'i.i.il’. .ir./i-i: wli’ '■•.■■a >tr .nted a ponnatj •‘ot 
.'un-i-.i:; - ; 't ’’ - by :i uotice to 

‘•ini' •."I'i r > ll-!i. T'-ii. Act: lo I C47Ci 

Is I <' T'.il iii'i I'h .1 C 57J, Foil. 

[P GCG C 2] 

lb; Lease -- Raijat — Raiyat can grant 
peimanc-iit sub lease if aliowed by custom 
— Burden of proof of custom is on sub¬ 
lessee—Raiyat at fixed rent can grant such 
lease. 

A raiyat may by cu.slmi have a right to create 
a permauout suh-lek?e and apermaoent sub-lease 
so created is not inadmissible in evidence, but 
the I'arty wlio wants lo prove it must establish 
the custoin before it is admitted in evidence. 

[P CG7 C 1] 

.S’c'iiiWi’.—A r.iivat uoidiiig at a fixed ratoof 
rent i- f'^ini'et'.ut 1 . orealc a psvmaneot under- 
l-?ase. ■ PGG7 0 1] 

■Ja'luiiath K'DijUa-l — iov Appellant. 

yay(‘i!th'ii Kiirnni' Bose —lor Respon¬ 
dent. 

Fletchor, J.— This is an appeal by 
fclie (leietiilanb affiinst a judgment of the 
learned District -ludge of Khuloa, dated 
25tli July 19if), alUnning the decision of 
the .Muusif at Bigarhat. The suit was a 
suit brought by a raiyat to eject an 
under-raiyat. The defence was that the 
defendant held under a permanent sub¬ 
lease. The question as to the validity of 
a do?ument like this iietween a raiyat 
and an under-raiyat iias been the subject 
of judicial decision on many occasions in 
this Court. The Inter course of decisions, 
however, turus on a point that did not 
find a place uor was considered in the 
earlier judgments. The earlier judgments 
were not all one way, but there was no 
doubt a considerable body of authority 
for saying that the under-lease was good 
between the raiyat and the under-raiyat. 
The later cases, as I have said, were 
Jdooided on dit'I'erenc grounds, and they 
iwere deci.led on this ground that the 
unler-lease was inadmissible in evidence 
and could nob be looked at to enable the 
Court to adjudicate on the rights of the 
parties. 

The 6fst case in which that view was 
taken was the case of Jarip Khan v. 
Durfa Beioa {l). That was followed in 
the case of Telavi Pramanik v. Abu 
Sheik (2). The latter case is interesting, 
because the Senior Judge on the Bench 
who decided the case of Telam Pramanik 
V. Abti S heik (2) was Oaroduff, J., who 

1. (1912) 15 I C 476. 

2. (1918) 18 I C 791. 


had been a party to one of the decisions 
that are principally relied on by the 
appellint's vakil in this case. The cirse 
was farther followed in Mohim Chandra 
Deij V. Baidija Nath Eapali (3) As far 
as I know, after the date of the decision 
of tlio case of Jarip Khan v. Durfa 
Beiva (l), there is no case in which it 
has been held that a permanent sub-lease 
granted by a raiyat is admissible in evi¬ 
dence. If it is not admissible in evidence 
the rights of the parties cannot be ad¬ 
judicated on with reference to that docu- 
inent. We have been asked to refer the 
case to a Full Bench. But the decision 
in Jarip Khan v. Durfa Bewa (l) has 
been followed on more than one occasion 
an I the learned Judges who decided the 
subsoquenb cases did not consider that 
the point required the decision of a Foil 
Bench. The learned Judges, I suppose, 
who decided these cases came to the con¬ 
clusion that this point was a new point 
that had uot been before the Court in 
the earlier cases and that, if it bad been, 
the Court would have arrived at a differ-, 
eob conclusion. However, as the other 
Benches consisting of other learned 
Judges .saw no difficulty in following 
the case of Jarip Khan v. Durfa 
Bewa (l) in other oases, I do not t^nk 
we ought to refer that matter to a Full 

Bench. 


The next point that has been raised 
would seem to be a much better * 
disentangled from the agrumenb raadeby 
the learned vakil for the appellant with 
regard to it, The present plaintiff stated 
that within the jurisdiction of a parti¬ 
cular Police station there was a kaimi 
jama belonging to the plaintiff. The sug¬ 
gestion was put forward before ^ ^ 
kaimi jama meant fixed rent. A h* 
rent- could not be within the limits o 
the juris-diction of a Police station, 
obviously meant that there was a perma¬ 
nent holding. The point that has 00^ 
made is this: That the lower appoHaW 
Court has only found the plaintiff m the 
present case to be a raiyat. It may 
said that he was raiyat holding 
rate of rent and, if he was a raiyat * 
ing at a fixed rate of rent, he would 0 
able to create a permanent under loas® 
having regard to the terms of S. lo an 
S. 85, Ben. Ten. Act. In support of tbacj 
Dr. Kanjilal relied on the oaseof_£d« 


3. (1915) 29 I 0 879. 
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That, I thiDh, wouM havo lieon tho liosfc 
p(»int in the case if it had been raised in 
the grounds of appeal either liareorin 
the lower appellate Court. The learned 
gentlemen who drew up the ground.^ ^f 
appeal in the lower appellate Court and 
this Court did not challenge the judg¬ 
ment appealed against on the ground that- 
it was erroneous in finding that the plain¬ 
tiff was a raiyat and therefore not able 
to grant a permanent lease but their 
ground of appeal was that the plaintiff 
ought to have been found to be a tenure 
holder and the defendant a raiyat. We 
joannot go into this point which has never 
been gone into during the course of these 
proceedings. 

There is another point that Dr. Kanji- 
lal seems to have placed much stress on, 
and that is the question as regards the 
admissibility of the permanent under 
lease in ovidencs. Dr. Kanjilal’s view is 
this; that although the ihree decisions 
that I have already referred to state that 
the document is not admissible iu evi- 
dence, tlmt dcci.sion is subject to this 
qualification th.it a raiyat may by custom 
have a right to crea'e a permanent under 
lease. It is clear that he may have. 
Dr, Kiiojilai’s view is therefore that first 
the lease ought to be given in evidence 
and then it ought to be seen whether the 
custom to grant a permanent sub-lease 
has or has not been established. With 
all due respect, that seems to mo to he 
placing the cart before the horse, that is 
not tho regular way in which judicial 
proceedings are conducted that the Court 
should, first of all, let in all documents 
that are prima facie inadmissible iu evi¬ 
dence and then see whether a party can 
establish certain particular exceptions 
which would entitle him to give in evi¬ 
dence documents which under the gene¬ 
ral rule are not admissible. It is clear 
and well established in the course of pro¬ 
ceedings in Courts of law that a party 
ishould, first of all, give prima facie proof 
entitling him to give a document in evi¬ 
dence. You cannot hand over a docu- 
meut and read it and then say that the 
document is admissible in evidence. The 
last point is aa regards Ex. A, a lease 
which cannot he looked at. It is said 
that the defect, if any, is cured by part 
performance and therefore the Court 
Q^h t to ad mit ^ejooument in evidence. 

4. (1916) 82 I C 503. .. 


That document, accorijiiig Iu I he view 
liiat lias lu'.Mi taken in tho cisc. is not 
adniissibiti in (-viihMice I'oraiivj .^.imo 
money or soimi rent h r.vn!! pai l under 
tho terms of Mi.-t d(j(mmoii*'- dons tnf as. 
sist t-lio appolhintat all. An :jnder-rai\ati 
tenancy is liaide ro l.c di^forniiue't by 
notice to t]uit and it Ins lieon found in 
this case th.it siudi notice Ins I'ooii given. 
The presi'Ut ajipeal fails luul unu't i e iis. 
missed wit.h costs. 

Newbould, J. —I agree. 

V.P./r.K, Appi-it: ■!! S7H i'.-yed, 
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Fletcher and Ni:\v);ould, I t. 

Hasiswari Dc?:?!—Plaintiff—Appellant. 

V. 

Hari Nath Chakervartij —Defendant- 
Respondent. 

Appeal No. 97.32 of 191”), Decided on 
on 23rd April 1917, troraappellate decree 
of Ad-ll. Snb..ruflge, .lessore, I"*'- 15th 
July 1915. 

Landlord and Tenant —Permanent tenure 
—Registered Irase i$ necessary. 

A permnnout tenure cannot be created under 
the Beogal Tenancy Act or any otli®r Act except 
by a registered insirumeni. even wheic tbe land 
is agricultural land situate outside a town and let 
out for the purpose of growiug tbatching gr.iss. 

[V l'G7 C 2] 

Therefore a iiersoii who enters upon land as a 
tenaut. cannot '•et up .a permanent tenur;.< unless 
his lease is rcgisiered in accordance with i,aw. 

[P GG7 C 2] 

llameaara Chandra Sen —for Appel¬ 
lant. 

fhral.’H Chakerlmtty —iox Respondent. 

Fletcher. J.—This appealiTiust he dis- 
mi.ssod. Tiie first point that has been 
made is that, i.hough tbisdocument vvhichj 
created tho permanent tenure required! 
registra.iou under the provisions of tbej 
Registration Act. yet because tlie land, 
was (i land situated outside the town and: 
let out ior i he purpose of growing thatch-' 
ing grass therefore the interest of the: 
plaintiff that was a permauent interest' 
could have been created without a rr-gis-l 
tered document. I do not agree with thati 
view. This is not a taivati bolding, nor! 
is it one in which the plaintiff could 
have acquired a right of occupancy. It is 
merely a permanent tenure cf this small 
piece of land, and one cannot got a per¬ 
manent tenure under the Bengal Tenancy 
Act or under any other Act except by a 
registered document. Tho learned vakil, 
who has argued the appeal on behalf of 
the plaintiff-appellant, thinks that when- 
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ev('r Mv lan'l an agricultural land one 
Call a peiii/iDCnt tenure without a 
legistered docuiuent. It is quite true that 
one can ;iei;. an intorost as a raiyat by 
v%-ay of occupancy. 

Tlifi other point as to the case of ad¬ 
verse possession lias got no foundation at 
all. The plaintitt's case is that she en¬ 
tered upon the property as a tenant. She 
lias not been able to prove that she was 
a jtermanent tenant, because the law re- 
ijuives t.hat in such acasebhe lease should 
lie registered. She says that her case is 
that at the time she entered into posses¬ 
sion as tenant her possession became ad¬ 
verse Obviouslv, that is not so. The 
appiial fails -iiid isdismissed with costs. 

Nev/bould, J. — I agree. 

V. li. / R. K. A ppea! d i mi i ssed. 
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Tkunok and Richardson. -1.1. 

Vda: Gain —Peiitiouer, 

V. 

liamanoth ididda —Opposite Party. 

Criminal Revn. No. 442 of 1017, De¬ 
cided on 24th May lhl7. 

(o) Execution — Land delivered — Crop# 
growing on land also pass with it 

Wbero in cxcciUion of a decrfC in title Fuit, 
possffii-ioij of laud Is eiven to the dtcree-boldcr, 
the growing crop;* puss with the land. [P 60*^ C 2] 

(b) Penai Codefl860), S. 379—Mistake of 
law as to accused's right to property—He 
cannot be convicted of theft. 

7'he accuKf-d, liaviug cut aud removed paddy 
from A land of which pos.session had been deli¬ 
vered 10 the complainant in execution of a decree 
in a title suit, was prosecuted fur theft, but was 
acquitted by the Magistrate ou the ground that 
be bad grown the paddy prior to the delivery of 
possession. 

Held'. (1) that the case bad not been properly 
tried and, therefore, the order of acquittal could 
not stand: 

(2) that tbeicaae should be re-tried but that 
the accused should not bo convicted of theft if it 
was proved that though be may have mado a 
mistake as to his rights under the law. he was 
acting in the exercise of a bona fide claim of 
right. lP 058 0 2; ? 669 C 1] 

Bejoji Kmnar Ghatterjee —for Peti- 
tiooer. 

Satis Chandra Ghose, ManviothaNaih 
Mukherjee, Aru7ia Chandra Ghose —for 
Opposite Party. 

FACTS of the case material to this re¬ 
port are as follows; 

The petitioner, after having obtaiued a 
aettleraeot from his landlord on payment 
of the proper selami, had been in posses- 
siou of the disputed plot of land as tenant 
till 1912. After the death of the land¬ 
lord, hie son illegally settled the land 


%vith the accused who dieposeeseed the 
petitioner. Thereupon the petitioner 
brought a title suit against the accused in 
the Civil Court, and the Civil Court 
found that the petitioner was a tenant in 
possession of the land after having ob¬ 
tained settlement from the landlord on 
payment of a selami of Rs. 600 and that 
the defendant wrongfully dispoBsesaedthe^ 
petitioner. The petitioner obtained peace¬ 
ful possession of tbe land through the 
civil Court peon. Thereafter theaccused 
entered upon the land armed with lathia- 
and other weapons, and forcibly cut away 
paddy growing on the land. The peti¬ 
tioner prosecuted the accused for crimi¬ 
nal trespass, rioting and forcibly remov- 
ing the paddy and causing hurt. The ac¬ 
cused admitted having taken away the’ 
paddy but stated further that the paddy 
was grown by him before the delivery of 
possession to the petitioner. The Magis¬ 
trate apparently believed the prosecution 
story that tlie accused carried away the- 
paddy by force, hut came to the conclu¬ 
sion that he did not commit any offenoo 
thereby inasmuch as tbe paddy was grown 
bv the accused and acquitted the accuse 
under S. 258, Crimidal P. 0. Againflt- 
that order of acquittal tbe petitioner 

moved the High Court. . 

Judgment.-This; case ^ 

dispute regarding apparently 9 ^ 

land. The Magistrate appears to tiav 
found that as a matter of fact in a 

brought by the complainant . a 

accused for declaration of his tit e 

recovery of possession of 'tion 

complainant was successful. In ^ 

of that decree the complainant o 
possession from the Court. There 

the accused, opposite party, remove 

the land, tho posFession of * 
been given to the complainant, tne 
that the accused had grown thereon, 
charges brought against rfhe- 

charges of rioting and charges of th ’ . 

charge of rioting has not been con 
by tbe Magistrate, and in la 
charge of theft is concerned, tne , 
Magistrate has acquitted the aeon- 
the ground that he had grown ® 
prior to the delivery of POBses^ioo- 
this cleariv he has fallen into a mis 
of luw. Where in execution of a de 
in a title suit possession of land is g 
the growing crop passes with e 
In that view of the matter it i® , 
clear that this case has not been prop 
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tried, and we, therefore, set aside tlie 
order complained of and direct that the 
complainant’s complaint ho further en¬ 
quired into and the case against the ac- 
cased opposite party re-tned. On tho 
re-triiil, of course, care will have to he 
taken not to convict the accused of theft, 
should it be found that though he may 
have made a mistake ns to his rights un- 
derthelaw, he was yet acting in the exer- 
loise of a bona dde claim of right. 

V.B./r.k. Order set aside. 
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Chatter-iei? and Newbodld, JJ. 

Zamir Munshi — Defendant—Appel¬ 
lant. 

V. 

Bisseswari Debya Choiodhurain and 
others —I’laintitt'd—Respondents. 

Appeal No. IH of IhU, Decided on 
30th January 1917, from appellate de¬ 
cree of Offg. Sub. Judge, Third Court, 
Mymensingh, D/- Hi-,h September 1913. 

(a) Occupancy holding — Non-tranifprable 
—Surrender of portion after transfer of same 
is invali'1—Transferee cannot be ejected. 

Per Chatterjee, J .—A tenaot has no ri{;ht to 
surrender 4 portion of a ti m-transferable occu* 
pancy boldutg lifter be bas transferred the same 
to a purchaser, and H e liindbrd bas no rigbl to 
eject sucl) purchaser ou uceeptiogsucb sii'r^nder. 

11*070 Cl] 

(b) Bengal Tenancy Act (1885), S 86 (€) 
—Transfer of portion is not incumbrance 
on tenancy. 

Pet Newbould, J .—A sale of a portion of a 
non-tranaferable holdiog does not create an in¬ 
cumbrance oa tbe tenancy within tho meaning 
Of 8 . 86 ( 6 ). fP670 C 2; P67l C 1] 

(c) Occupancy — Transferable — Position, 
of tenant it similar to English tenant with 
covenant against transfer. 

Ti-e poMtioQ of a touant of a bolding not 
transferable without tbe landlord's consent is 
eimilat lo that of an Eoglmh tenant, who has 
made a covenmt not to transfer. (P670 G21 

(d) Landlord and tenant—Relinquishment 
—implied—Surrender of portion transferred 
and then acceptance of new settlement of 
remainder implies relinquishment of whole. 

Where a tenant, after having iransfrTrnd a 
portion of an occupancy bolding not transferable 
by ouBtom, surreodera that portion to the land¬ 
lord, and lakos a new Beiilemeoi of tbe remain¬ 
der of tbe holding, bis act ©iwrates in la,v as an 
impli-d relinquishment of tbe holding, so as to 
entitle the landlord to eject tbe purchaser of 
the portim. LPG72 C l] 

Bimal Chunder Das Gupta~lor Ap 
pellaub. 

Dtvarka NalhChakerbutty and Bamani 
Mohan Chatterjee —for Respon leots. 

FAGTS material to this report are as 
follows; The plaiotiH’s case was that 
the lands in suit forming part of three 


ocuupaocy liohlinjia \vern vorhally mn- 
romloreil hy tlio rHspoclivc in 

favour (f tliu phiintill l.uiilloi’l ir i:iM 
and till' tcuaiiis took- fresli leafiAH in n*-- 
pect of the rinuaiiiiij^ |iurtiuTi», Tho 
plaintilV wliou shoK cot to take iiostio.-- 
sion of tho surreudoved lamia -n lljlG, 
W(i3 resisted hy the (lofeud-int. Hence 
this suit for recovery of poese.ision on 
declaration of plaiiitiirs title. The 
defence was that tiro disputed lands were 
sold hy the teiiai'ts to the ciofemlant 
[irior to their allegt-d anrrfnder; that, the 
story of surroiiilyr and li(-?h sol.! I'nu’iil; 
witli defeudiUit’s 'ftilor \v,:s iiuii 

even if true, tho tran'-aotic'u- i.-‘k s]U- 
riou?, fr.Tudulent and uoliu^i'.i; ilmt 
there was an agreement l»y the id itdill' 
landlord to settle with the defen.Unr. and 
the defendant paid n.izarana hut the 
kahuliyat was not actually executed on 
account of a fraululent attempt ou the 
part of tho hndiorl to irnludo linds 
of the defendant’s original holdinc in the 
kahulivat wiuuii contained astipulation 
for the payment of enhauced rent, that 
the defoudant was not liable to f jectmeot 
as he was a transferee of a [lortiou of a 
occupancy boldiug. The Munsif dismiss- 
ed plaiutiB’s prayer for khas posses.sion 
but declared her zamindari title. Ou 
appeal, the lower appellate Court rever¬ 
sed tbe decision of the Munsif and de¬ 
creed the suit fully. Hence this second 
apperl by the defendant. 

Chatterjee, J.—In this case certain 
tenants sold portions of their occu- 
pancy boilings to tho principal defen. 
ant and surrendered those portioni only 
to the landlord and took from him leases 
at an enhanced rent in respect of the 
residue of their holdings. The landlord 
hy virtue ol tho surrender wants to eject 

theprinjipal defendant. The first Court 
disallowed the prayer for khas posses¬ 
sion and the lower appellate Court has 
allowed it. The question before us is 
^’bother the decree for khas possession 
is right. The judgment of the lower 
appellate Court finds support in tho cases 
of Tamizuddin Khan v. KJioda Nawaz 
Khan (U and Bamani Mohan Hoy v. 
Kalimuddi ('2), It is contended, how. 
ever, that these cases were wrongly de. 
cided and in any, case, are no looger bind¬ 
ing authorities as they are inconsistent 
with the later Fall Bench ruling in 

1 . (i9idi M'cnie. 

2 . 11912) 17 I C 682. 



i;,i! Calcutta 

V . Uhl -,'}'" Mohan itoy (3) 
;iu 1 L'-'ve };etn ijue-tioue.l in the ease of 
A\ii;- .I'i (r(U'! M(‘!ian iit-y (4^. 
1 t! ink Hio--' are rij^hi; 

ilif.; f>ie lU'ijiTiicr-' of the loerer 
i> ^vro:,^. It w.-s held 
in case {3; that the p;'i 0 

ut . I'o.'ion oi' an o;iU[‘ar:c/ hoMini* is 
valid -vfid ihelandlord has j.ori^hb tokhas 
jio.'Srirf'.iun nf t.i’ti land. what rooro 

has t.ikyti [dace in this case? The tenants 
sol i itorbioDSOi iheii occui accy holdings 
ana iuid no right or interest left in the 
same. Then the> made a show of a suv- 
renae.'- of the seif-same lands to the land¬ 
lord. They had nothing to sitrren ler and 
the iuudlord had no light to eject the 
purc’iaser. Then tdiere is an ain-tlgaiiia- 
tioD of thesb two nothings and atoncotlie 
landiotd IS I'ompotent to eject tiie pur- 
chaser. It is true the landlord was not 
bound by the sale and could, under S. 86 
(7), Hen Ten. Act, accept a partial surren¬ 
der, but this means a surrender of some, 
thing which the tenant had to surrender. 
Apart from the ineauiog of the word 
“surrender” in English Law, the word 
has a meaning as a word in the English 
language, to give Uji or resign or yield to 
the possession of another: but the tenant 
has no right to give up or resign or yield 
what he has already sold. In this view 
of the case surrender‘is a misnomer for 
the act of tlie tenant and S. 86 (5), even 
if it could apply to part-surrender (for 
the clause speaks of surrender of his hold- 
ding), woull not entitle the landlord to 
take khas possession. Nor in tliis view 
of the case it is necessary to consider 
whether the word incumbrance in S. 86, 
(6) includes the sale of a portion of a 
bolding. 

Having regard to the fact that I differ 
from the decision of the Court in the 
cases of Tamizuddin Khan v. Kkoda 
Naioaz Khan (l) and Ramoni Mohan 
Boy V. Kalimuddi (2), the better course 
would perhaps have been bo refer the 
matter to the Full Bench, but as I can¬ 
not do so alone and as the second branch 
of the argument, namely, the effect of 
DayamoyitS case (3) may be sufficient to 
dispose of the case I would allow the ap. 
peal. As we differ on a point of law, the 
case must go to the Chief Justice for re¬ 
ference to a third Judge. The point of 
law in respect of which we differ is — 

~3.“a' l'l^m'5 Cai 242=27-1 061=42 Cal 172. 

914 Cal 376=21 1 C 58. 
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whether a rai\at, having sold apart of 
bis occupancy holding, can surrender the 
self-same part to his landlord so as to en. 
title the latter to take khas possession of 
the said pavt by ejecting the purchassr? 

New'bould, J.— The facts as found in 
this appeal are as follows: The tenants 
of fhese holdings with occupancy rights 
under the plaintiff sold the plots of land 
in suit, which form portions of the lands 
of these holdings, to the principal defen¬ 
dant who is the appellant in this appeal. 
•Subsequently, these tenants orally relin- 
quished the lands in suit in favour of the 
plaintiff and took fresh settlements at 
enhanced rates by executing kabuliyats in 
respect of the remaining lands of their 
holdings. The appellant alleged that be 
had obtained a settlement of the disputed 
land from the plaintiff but this was found 
against him by the lower appellate Court, 
who granted the plaintiff a decree for khas 
possession. On behalf of the appellant it is 
contended that the tenants after their sale 
to the appellanb-defondant were divested 
of all their interests in the land in suit 
and had nothing left bo surrender to their 
landlord and consequently there was no 
valid surrender. It is also contended-tba^ 
the appellant.defendant, as a transfers 
of a portion of an occupancy holding, is- 
not liable to ejectment and further that 
he is protected by the provisions of 
S. 86 (6). Ben. Ten. Act. which provides 
that, when a holding is subject bo an in- 
cumbrance secured by a registered instrn- 
ment, the surrender of the bolding shall no 

be valid unless it is made with the consen 
of the landlord and the incumbrancer, n 
support of the first contention a pas¬ 
sage from Foa’s Landlord and 
(5th Edn. p. 624) was read bo ns. ffuj 
the general principles of English La 
that are relied on have no application 0 
the present case. No English case oou 
be cited bo support the contention a 
the landlord would be bound by a . 

made by a tenant who had covenan 
nob bo transfer. The position of a 

of a holding not transferable without 

landlord.s consent is similar to that 0 a 
English tenant who has made sue 

covenant. , 

In my opinion the facts of the pre 
case cannot be distinguished from thetaci 
of thecases of Thmizuddin Khan v. K ® 

Nawaz Khan {\)&n^RamoniUokan 

V. Kalimuddi In both these oases is 
was held that the sale of a portion 0 
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non-feraDsforableholdiny did not create an 
'inoumbraDoe'’ontli0 tenancy witUin the 
meaning? of S. 86 (6), Ben. Ten. Act, In 
the former of those casen the tenant sold 
a portion of his holding without the 
landlord’s consent and then surrendert'd 
that portion. The landlord then so iled 
this surrendered portion with the plain- 
tiBaudit was held that the plaintilV 
could eject the transferee. In the latter 
case the facts still more closely resetnhie 
the facts of the present case. The tenant 
after selling a portion of his holding sur¬ 
rendered that portion and executed a 
kabuliyat in respect of the remaining por¬ 
tion of the holding. It wis held that upon 
such surrender the landlord was entitled 
to eject the transferee as a trespasser. 

The learned vakil for the appellant 
did not deny thatthesecases wereinpoint 
but contended, tirstiy, that the decisions 
were erroneous and secondly, that they 
were opposed to the later decision of tlie 
Full Bench of this Court in Dayamoyi's 
case (3). In support of the first of these 
contentions he relies on the decision of a 
Bench of this Court in Asgar Ali v. Goitri 
Mohan Roy (4j. There the accuracy of 
the decision in Tamizuddin Khan v. 
Ehoda Mawaz Khan (l) wasdoubted and 
Mookerjee, J., in his judgment pcinted 
out that at least four points required con¬ 
sideration before that case could bo hold 
to furnish a correct exposition of the law. 
I will, therefore, consider these points 
seriatim. The first point is that 

the learued Judges adopted for the purposes uf 
the interpretation of S. 86, which finds a place 

inCli. yjBcn, Ten. Act, the dcfiDition cf the 
tenij incuiiibrancB” given for the purpose ol 
Ch. 1‘1 alone.” 

This statemont appears to be incor¬ 
rect. The learned Judges remarked that 
the Subor linato Judge bad accepted the 
definition of incumbrance in S. 161 of 
the Rent Law. But though they quoted 
this definition and stated that the word 
was nowhere elsedefined in Indian Acts, 

they appear to have accepted the meaning 
attached to this word in the English 

Conveyancing Act of 1881 [44 & 45 Viet. 

c. 41, S. 2 (vii)j. The second point notic¬ 
ed 18 that 

■•the decision of this Court In the case of Chun- 
UraSakatv. Kalli Protanno Chuckerbutly (b) 
ahowB that an exchange is an incumbrance 
wltblu the meaning of 8. IGl, Ben. Ten Act ’ 
and In relation to the question raised before us 
there decs not appear to be any real distinction 
betwe en an exchange and a saie.” 

6. (lS96J28 0al‘264. 


Tho ixnswer to this o’ jectioii is lliiLt in 
tho oaso cited tho meaning of incundnance 
as delined in S. 1(11, Btni. Ten. '.vas 
heing considored :iiid as poinli-d oiif.above 
tho definition in that section is .u)i ;i|). 
plicahlo 10 the v.oid as lued in I'. (6). 


Tho ; li'r-i pi-int is that 
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Bench decision in c.i.- (ij), 

whicli i nts the i ’U'Cha-s r m tlio ulude of 
a ncu-tianpfcrabio iiobliri;^ in a \ 
position tlian the purchaser of u jaut. 
The last point is that, 


■'it may be a quev'lion wlulher then) can be a 
surrender effective for the purposes of S 66 v,hc-n 
the ccuditions meiiiicnscl in Sub S. (5), cannot 
be fulfilled 

Suh.section (5) of 86 is as follows; 


'‘When a raiyat has suirendert J Lis holding, 
the landlord may enter ou the holding and either 
let it to another tenant or take it into cultiva¬ 
tion himself.” 


I canuot see that this clause is anv bar 

% 

to the landlord making a fresh settlement 
with the original tenant after his surreu- 
der. Even if the agreement to make a 
resettlement, was onfered into before tlie 
surrender, this, in the absence of collu¬ 
sion, would nob make the surrender in¬ 
valid. There is nothing in the law to 
prevent a surrender being n:ado subject 
to conditions In the case ci Asgar Ali 
V. Goiiri Mohan Roy (i) tho question of 
the o'.rrectnesri of flic decision in Tami. 
zuddiH Khan v. Khorla Xav'az Khan (l) 
was expressly rtscivcd. After consider- 
ing the ohject:jn.s throwing dould on its 
correctness, I see no sulhcient reaeon for 
refusing to follow it, on the point that a 
sale of a portion of a holding is not an in¬ 
cumbrance within thonoeanirig of S. 36 (6) 
Ban. Ten. .Act. If it is not an incumbrance, 
Cl. (7) of' that section clearly provides 
for the valid surrender of a part of hold¬ 
ing. The learned vakil for the appellant 
relied on the unreported case of Ilasunt 
Bibi V. Sadir Mamud Sarkar (6), which 
was followed InRamUdar Singh v. Wil- 
Ham Cox (7). Both these cases are dis¬ 
tinguishable CD the ground that the trans- 
fers made by the raiyat were by way of 
mortgage and were, therefore, obviously 


6* (1915) 30 I C 252. 
7. (1915)27 I C 564. 
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. ‘n-; v.'iriliii iho meaoiui of 
-t, {^), Tiio recorU. case of Naha 

. D'l'inaiijoi; Sih'' (-S) is 
ncr in nom^. as theru the pret-an le'l siir- 
renie*' tl>e ^vlinle waa heM do 

be a. eolliisivo ^uiiender and not a real 
snrrender. Here there ia no finding that 
the siurender -vas collusive and I sea no 
foaaon for thinkin;* that t.ho landlord hid 
anv {rnu lulent intentijn in acting as he 
diri. Firiillv, the eilect of the decision 
of the b’ull Branch in Dayamniji’s ca-a (3) 
has to ho cousidared. It was there deci¬ 
ded th 't where the transfer is of a [lart 
only ‘d the tnil .iog the /inllord, "hough 
ho iv‘- not .•ons-'ited is I'.ot ordina-ily 
0nli^; 1 ^0 o |>o--e-'-!' i<-'= '.iio liuid- 
ing, - r.'i- i-e h is huen ( i) u ahiu lou- 
i■ irII ’ir’oiiol S. ^i. ijcn. 
Ten. -'-ct, If (n; a vehu lui-^ljoieot- oi the 
hoi ling. Of (c, a ropulivaon of the ten- 


anev. 

This doo.ui >t help the appellanr. as in 

the present oa-e there ha? heeu a rolin. 
qui hriont ot the holding. It inav ha 
oonf'oled thit relin i’iishineit of the hold¬ 
ing means a relinquishmetib of the whole 
holding but the whole holding has been 
surrendered. The p\rb sold to fchedefen- 
dant appellant was expressly surrendered 
and the taking of a new settlement of the 
remainder of the holding operated in law 
as an implied surrender of the remaining 
portion. Cl. i'-^) (a) of 3 86, Ben. Ten. 
Act, shows that there canbe implied sur- 
render under that Act as well as under 
S. 111. T. P. Act. which is nob applioa- 
ble to leases for agricultural purposes. 
It is contended that it was not the plain¬ 
tiff’s case as set forth in the plaint that 
there was a surrender of the whole hold¬ 
ing. The facts that the tenants made 
estifa of some of the land of their hold- 
logs and executed separate regisoered 
kabuliyats in favour of the plaintiff in 
respect of the remaining lands are set out 
in the plaints. It was open.to the plain¬ 
tiff at the trial to agree that these facts 
anoounted to a surrender in law of the 
whole holding I consider, therefore, the 
lower appellate Court was right in grant- 
ing the plaintiff's decree of khas po-is^s- 
sioD and would dismiss this appeal with 
costs. 

As their Lordships differed the case 
was referred to a third -Tudge, Ohit^. .1., 
who, however, did not decide the case as 
he thought that the iudgmeot of the two 

' 8.’ (IQlb) sfi o'gIIT ~ 


•Judges proceeded upon different views of 
facts. The case was then sent back to 
the learned -Indgos, wlio dismissed the 
appeal with costs under sub-S. 2 of S. 98, 
Civil P. C. We understand an appeal 
under 3. 15, Letters Patent, has been pre¬ 
ferred by the appellant and is pending. 
y.B./r k. Appeal dtsmined. 
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Ghittv and Beachcroft, JT. 

Deniheswar Sarma Bara Thakur—'De. 
fendmt—Afipellanb. 

V. 

Bethoram Saikia and ot/jm—Plaintiffs 
— K':-;pondftnU. 

Ai.'pe-il No. 2731 of 1915, Decided on 
2-lth April 1917, from appellate decree of 
D -t. lud.!", A-i?<m, D/. -Sist May 1915. 

Evidence Act (1872), S. 116—Mortgagee in 
possession is not estopped from denying 
right of purchaser of mortgaged property. 

Pfopertv b’-ljogingto a lunatic was usuftno* 
tuarilv inor'g-teed by bis brutber, who was hli 
guardian, to the d- f-?Ddaot. Oa the dea'b of the 
lunatic th“ property was sold by the brother to 
the plaintiff, who thereupon brought a suit for 
redeniutioa of the mortgage against thedefen* 
dant : 

Held : that S. 116 did not estop the defeodant 
who was pi veed'in possefsion of the land as a 
mortgagee from requiring the nUinliff to make 
out his title to redeem the mortgaged 7 

virtue of hif purchase. [r67' J 

Htrala SanyaUn^Narendra Kumar 

Basu —for Appellant. 

Satindra Nath Mukerjee and Man- 
matha Nath Mukerji—lot Respoodents. 

FACTS of the case are briefly as lol- 
lows : One Brojonath as guardian ot 

Kaiiprosad, who it is alleged was a lunatic 

execute! an usufructuary mortgage 
Kaliprosad’s property against the e en 
dant appellant. Kaiiprosad died leaving 
sons and daughters, and after bis Q* » 
Brojonath sold the mortgige 
together with the equity of redemp t 
to the present plaintiff, and the p 
as purchaser of the equity of redemp 
instituted the suit out of which this ap¬ 
peal has arisen to redeem the J ‘ 

The case for the defence was 
was no valid legal mortgage, that co 
nath wi3 DO heir to Kalipros^ ► 
hence he could not confer any title on 
vendor (the plaintiff^ that the p 
was not entitled to redeem the mor g ■ 
that the mortgage being a void i 

tion the defendant-appellant had 

by virtue of his possession for more 
12 years a title by adverse ’ 

The Munsif gave a decree for redemp 
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and on appeal, tho lower appellate Court 
allirraed the decision of the first Couit by 
a judgment which was very short and 
abrupt and which did not decide all tho 
points necessary for the decision of the 
appeal. Hence this second appeal by the 
defendant. The judgment of the lower 
appellate Court was as follows ; 

“ This appeal arises out of a suit brought by 
the plaiotin-tespondeot for redemption. TUo 
plaintifl’s case was that the land in suit belonf;i-d 
to one Kaliprosad who was a luoatio ; t'lat the 
i.atter’8 guardian Bcoj^uath mortgaged the laud 
to defendant 1 for a sum of Rs. 400 by a 
registered deed of mortgagee (Ex. -l) 5 that 
defendant 1 is still in possession as mortgage 
and that after Kaliprasad’s death the land 
passed to his brother tbo aforesaid Brojonath 
who sold the equity of redemption to the 
plaintiQ. The defendant filed an evasive written 
statement in which he took up a number of 
technical objections. The lower Court held that 
these wore without any substance and gave a 
decree. Tho point for determination is whether 
tho suit has been rightly decreed. In my opinion 
the answer to this is in the affirmative. The 
main point involved is wbathcr tho appellant 
having accepted the mortgageis entitled to raise 
the plea that Brojonath bad no right to mort¬ 
gage the land. In my opinion be cannot do so. 
S. 110, Evidence Act, lays down that no preson, 
who comes upon any immovable property by the 
liconsoofthe person In possession thereof, shall 
be permitted to deny that such person had a title 
to such possession at the time when such license 
was given. Hera the mortgagee came upon the 
land by licence of the mortgagor and he cannot 
now ha heard to deny the title of the mortgagor. 
The same principle is enacted in S. 117, Evi¬ 
dence Act. I hold therefore that the suit has 
been rightly decreed. The appeal is accordingly 
dismissed with costs. " 

Judgment.—!□ this case we are of 
opinion thati the judgment of the lower 
appellate Court is not in accordance with 
law. In stating the point for determina¬ 
tion the learned District Judge remarked 
that it was whether the suit had been 
rightly decreed and gave his opinion that 
the answer to this was in the affir¬ 
mative. He then deals with the qaestion 
of estoppel under S. 116, Evidence Act, 
which does not arise in the way in which 
be has dealt with it. The issues raised 
in the first Court were quite explicit and 
showed what the real points at issue bet¬ 
ween the parties were. S. 116, Evidence 
lAot, would have no application to the 
Ipoinb whether the plaintiff has made out 
his title to redeem this land by virtue of 
his purchase from Brojonath. The other 
points have not been touched by the 
learned District Judge, first whether the 
mortgage was valid and, if not, what would 
be the rights of the parties ; secondly, 
1918 C/85 Si 86 


whether Kaliprosad was a lunatic and 
Brojonath could act as his guardian, anti 
thirdly, wfiother Brojonath whs tlie 
brother and tliohoir of Kalii>rosad or not. 
There admittedly wore other [loinfcs 
raised by the appellant, into which the 
Court of first instance also did not go. 

Wotidnk that tiie juIgmont an 1 tie- 
cree of the lower appellate Court must lio 
sot aoid 0 ,and the ippo il rchoaril,tho wh'ole 
matter being open tutho Julgo w-iio heirs 
tho anpeil. (’lists of Ihis a|ipeil will 
abide the result. 

V.R.. R.K. Cos.' ?•.■»!.! J' 
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ChaTTERJEA and NliWROULU, I' 
Amrita Lall Roy and anotho — Plain¬ 
tiffs—Appellants 

V. 

Secretary of State and others — Defen¬ 
dants— Respondents. 

Appeal No. 1065 of 1912, Decided on 
3rd April 1917, from appellate decree 
of Dist. Judge, Karidpur, D. - 27th Janu¬ 
ary 1912. 

(a) Bengal Land Revenue Sales Act (1859), 
S. 2 — Instalment of revenue payable on 
account of January hist does not become 
■' arrear ” until Ist February next follow¬ 
ing—Question whether instalment constitutes 
■* arrears " of revenue is question of law — 
Civil P. C. (1908), S. 100. 

i’er CKnrtHt.—An instalment of revenue ^ay- 
ablo on account of the January kisi, if unpaid, 
does not became an arrear of revenue until Ist 
of February next following, [P 674 C 2] 

Tbcre:are three dates to bo considered in con* 
ncxioD with sales under Act 11 ol 1859. Tho 
first i? the kist or instalment date fixed by the 
kistibaudi of each estate. The second is the 
date fixed by tlie Board of Revenue for each 
district as the latest day in each quarter for 
payment of all ’arrears, and lastly, the date 
fixed for the sale. Tho question whether an 
instalment of payment remaining unpaid consti¬ 
tutes an arrear of revenue within the meaning 
of S. 2 of the Act is a question of law and can¬ 
not therefore be decided by the statement of a 
witness that it was an arrear of revenue within 
tho moining of the Act. 0 2; P C75 0 1] 

(b) Bengel Land Revenue Sales Act (1859), 
S, 58 — Collector having made bid of Re. 1 
cannot afterwards purchase at highest am¬ 
ount of bid made by another — Bid of Re. 1 
made by peon in Collector’s presence must 
be regarded as Collector’s bid. 

Pet Chatterjee, J. {Newboitld, J., dissenting). 
—Under S. Sii of tho Act 11 of 1869, the Collector 
having made a bid of Re. 1 cannot afterwards 
pu'^ebaso the estate on behalf of the Govern¬ 
ment at the highest amount of the bid made by 
another bidder. tP ^*77 C 1] 

The purchase of an ertate so made by the 
Collector is in contravention of the provisions 
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K. S' of tee Act an'l caunct confer a legal right 
:n .he ''Ovcrainc-ut under the purchase. There* 
•:ie the proprietor can recover the estate by a 
:ui: in the Civil Caurt brought for the purpose, 
though iu his grounds of appeal to the 
Corurais^ioier such an objection to the sale was 
not specified. [PC77C2] 

}’^r.\'ri<'-()tild, -I .—Where an estate is put up'to 
auction, under Act 11 of 1859, the comrascce* 
mem of the bidding according to the usual prac* 
tice with a bid of Ke. 1 for Croverument does not 
['reveot the Collector from taking advantage 
of the' provisions of S. oS to purchase the estate 
on lij'iulf of the Governmeut at the highest bid 
made ny another bidder. [P GSO C 2] 

V.’heie an est.ate being put up to auction under 
.Vet 11 oflo ji, the peon of the Collector made 
\ formal bid of Re. 1 on behalf of the Govern¬ 
ment in the presence of the Collector, who did 
not forbid it : 

Ilfhi'. that as the Collector allowed bis peon 
t-j make the bid of Re. 1 it must be taken to be 
kis bid. and whether it was a matter of form or 
not. the kgal consequence must ensue, so that 
the Ci.dloctor could nov purchase that estate on 
bcbil: of the Gov.-rnment under S. 58 of the Act 
It the hig'.icst hid made bv another bidder.. 

[P67C C 2 ; P 677 C 1] 

(c) Bengal Land Revenue Sales Act (1859), 
S. 33—Words unless such ground has been 
declared and specified ” do not include rea¬ 
son for such ground. 

The words “ unless such ground has been 
declared and specified” in S. SSofthoActll 
of ] S59 do not include the reasons for the ground. 
Therefore where an objection to a revenue sale 
was taken in an appeal to the Commissioner, on 
the ground that itho purchase by the Collector 
under S. 58 of the Act was illegal, tha same ob¬ 
jection may be taken iothc civil Court though the 
reason given for it in the appeal may not be tha 
same as that which is urged in the suit. 

/Mr, [P677 C2] 

(d) Bengal Land Revenue Sales Act (1859), 
Ss. 6 and 7 — Where notices are signed by 
Sub-Deputy Collector ” for Collector ”, legal 
presumption arises that issue of notice was 
directed by Collector. 

Vqz hewhouldyj .—There is a sufiicient com¬ 
pliance with the provisions of the 'Act If the 
Collector or other authorised officer settles or 
directs that notices of sale under Ss. 6 and 7 of 
the Act should bs issued and the notices are 
signed on his behalf by the subordinate officer 
10 whom the duty of signing them has been 

delegated. Where such notices were signed by a 
Sub-Deputy Collector ” for the Collector, ” a 
legal presumption arises that the issue of the 
notices was directed by the Collector. 

[P 679 0 2] 

Per Clntterjea, /.—Whether notice of sale 
under Act issued and signed by Sub-Deputy 
Collector ‘‘ for the Collector ” invalidates sale 

, , « , CP 69101] 

(e) Bengal Land Revenue Sale* Act (1859), 
S. 7 — Non-service of notice under S. 7, 
whether invalidates-sale—Quaere. 

Qutere .—Whether non service of notice under 
S. 7 of the Act is not a material irregularity in 
the conduct of the sale so as to invalidate' the 
sale ? [P 68iC IJ 
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Chakerbulty, Surendra Chandra Sen 
Khetra Mohan Ghose for Satis Chandra 
Bhattacharji — for Appsllaubs. 

Ram Chandra Mitra&nd Biraj Mohan 
Majumdar—lor Reapoodents. 

Chatterjea, J. Tbig appeal arises 
oufc of a suit to set aside the sale 

of a^_rav6Due paying estate under Act 11 

of lb-59. The estate was sold for arrears 
of revenue for the “January kiat" of 
1859 on ;25bh June 1908, and wag pur¬ 
chased by the Government for Rg. 50. 
Plaintiff 1, who was the owner of the 
largest share in the estate, and plaintiff 2 
who was the patnidar, preferred appeals 
to the Commissioners, but the appeals 
were dismissed for default. Thereupou 
the present suit was instituted for rever¬ 
sal of the sale. The plaintiffs alleged 
that^ the estate was worth Rs. 6,000, 
and it has been found that it is worth 
Rs. 3,000. The Courts below dismissed 
the suits and the plaintiffs have appealed 
to this Court, The first contention raised 
on behalf of the appellants is that the 
sale was without jurisdiction, as there 
was DO arrear of revenue within the 
meaning of S. 2, Act 11 of 18-59, for 
which the estate could be sold. S. 2 
lays down what an “ arrear of revenue” 
is. It says; 

“If the whole or a portion of a kist or Instal¬ 
ment of any month of the eta accoidiogto 
which the settlement and kislibandi of any 
mabal have been regulated be unpaid on the 
first of the following month of such era, the sum 
so remaining unpaid shall be considered an 
arrear of revenue. ” 

The kistibandi of tha mahal has not 
been produced in the case. But the 
various robokaris and notices issued by 
the Collector [Exs. 6 (a), 6 (b), 6 (c), 

4 (a), 4 (b). 4 (o), 4 (d), c 1, d 1, to d 4 
referred to in the judgment of the Court 
of first instance] mention Rs. 89-15-9 as 
arrears of the January kist of 1908. If 
the amount was on account of the Janu¬ 
ary kist, it could not, having regard to 
the provisions of S. 2 of the Act, become 
an “ arrear of revenue ” until Ist Febru¬ 
ary. The learned District Judge says 
that the last date of payment of the 
January kist was 12th January. That 
obviously is wrong. There are three; 
dates to be considered in connexion withj 
sales under the Act. The first is the 
kist or instalment of payment fixed by 
the kistibandi of each estate. That kist, 
if it remains unpaid on the first day of 
the following month, becomes an arrear 
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of revenue (S. 2). The second is the date 
fixed by the Beard of Revenue for each 
district as the latest day (in each quarter) 
for payment of all “ arrears" (S. 3), 
and lastly, the date fixed for the sale. 
The 12tb January, no doubt, is one of the 
dates fixed by the Board of Revenue under 
S. 3 of the Act for payment of arrears 
of revenue in the district. But if the 
amount of Rs, 89-15-9 was due for the 
January kist, it did not become an araear 
of revenue until Isb February. It is 
contended on behalf of the respondent 
that the expression “ January kist" in 
the judgment of the District Judge was 
a misuse of the words and that what was 
meant was the kist of revenue for a 
period before January, the last date 
of payment of which was 12th January, 
in other words, that it was an arrear of 
revenue payable on that date, and we 
were referred to the copy of the Touzi 
Ledger of the Collectorate in support of 
the contention. 


The ledger shows that Rs. 89.15.f 
was payable on 12th January 1908 
If however the amount was for th( 
January kist as the various robo 
karis and notices issued from Col 
lectorate show, the Ledger would not 
in the absence of the kistibandi. helj 
the respondent, because the revenue foi 
the January kUt did not become an arreai 
of revenue on 12th January, and the em 
try m the register would be in contraven. 
tion of the provisions of S. 2 of the Act 
ihe learned Government pleader relied 
on the passage in the judgment of the 
bubordinate Judge where be refers to the 
statement of the son of plaintiff 2 whe 
said that Rs. 89-15-9 were the arrears ol 
revenue for which the mabal was sold, 
and that the documents of the estate 
were with defendant 3 and observes that 

ths pontiff' 

But the estate was sold forRs. 89-15-9 

the alleged arrears of revenue. Whether 
It consitituted an ‘‘arrear of revenue’' 
within meanipgof 8.2 U a question of 
mrnt in the case. The state. 

'Witness cannot 
of revenue 

within the meaning of the Act. As for 
the plaintiffs not producing the buodo- 

basti patta, it does not appear that the 

patta was either with the plaintiffs or 
even with defendant 3. all that the wit. 
nets said was that the dccuments of the 


estate were with defendant 3. The 
plaintiffs have produced various papers 
issued from the Collectorate in which 
the arrear is expressly described as being 
for January kist," and I think they are 
entitled to rely upon them. In para. 9 
of the written statement the defendant 
stated that the yearly revenue of the 
estate is payable in four kists .and the 
sura of Rs. 89-15-9 for which the estate 
was sold was duo in respect of tlio De- 
cerahor kist. The plaintiffs, as already 
stated, produced a number of papers stat¬ 
ing that Uie arrears were for the “J.anu. 
ary kist," and the notifications of sale is¬ 
sued under S. 6 of the Act described it as 
arrears of the .January talab. If the words 
January kist” or ‘‘January talab" were 
loosely used, ns it is contended on behalf 
of the respondent, nothing was easier for 
the defendant than to produce the kabu- 
liyat executed by the plaintiffs and which 
would at once have slio.vn the kists. In 
the absence of the kistibundi, iha plain- 
tiffs are entitled to rely upon the des¬ 
cription appearing in the papers issued 
from the Collectorate and there is no rea- 
son why we should hold that the expres- 
Sion January kist" was used in the 
papers issued from the Collectorate in a 
kose way, or that it was used in a sense 
different from its plain meaning. 

I have referred to the evidence on the 
poiot, only because the learned Govern¬ 
ment pleader based his arguments upon 
It, but we are not entitled to go into evi- 
dence in second appeal. Whatever might 
have been the opinion of the Subordinate 
Judge, the learned District Judge distinct¬ 
ly refers to the "January kist," and as 
far a3 tbe boding of fact goes, we are 
bound by it. He, no doubt, says that 
the last date for payment of the 
January kist" was 12th January, and 
that there ‘unquestionably was an ar¬ 
rear. That however is a question of law 
to be decided with reference to the pro¬ 
vision of S. 2 of the Act. and is not a 
finding of fact. In Ilaji Buhsh llahi v. 
Durlav Chandra Kar (l) the proprietor 
of an estate stipulated for payment of the 
whole revenue within 2kh June every 
year, and the revenue remained unpaid 
on 28th June. The Collector directed 
the estate to be sold and it was accord- 
ingly sold on 16tb March 1903 for non- 
payment of revenue for the June instal- 

1. (1912) 89 Cal 9ei=39 1 A 177=1C I 0 821 
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nient of 1002. The Judicial Commitlee 
heMlhafc the revenue was not in arrear 
until Ub Julv 1902 and the estate could 
not be sold'till 28th June 1903. lam 
of cuiDion that there was no arrear of 
rt'veain witliiu tl>e meanini* of the Act on 
12tij January 1008 and tlie sale was 
fh-rcfoie without jurisdiction (see Baf- 
l-i.'.liCn Das v. Sir.ipsnn (2).] The next 
contention is that the purchase by the 
Collector was in contravention of bho 
])rovi^ion3 of S. -.>8 of the Act, and is 
tberc'foro wholly invalid. It appears that 
at the first sale which took place on 25th 
March 1908 there were three bidders and 
cne Chandra Kant Mitra bid Rs. 135 and 
deposited the 25 pei cent, of the pur- 
chase money, but as he defaulted to pay 
the holnnee, there was an order for 
resale and it took place on 25bh June 
1008. On that date there were bid¬ 
ders p-rcsent. The Collector commenc¬ 
ed the bid at He. 1. The highest bid was 
by one Rajani Kant, and he bid Rs. 50, 
the Collector enquired whether there 
were further bids, and as no one offered 
higher, the estate was purchased by the 
Governmont at Rs. 50. 

Now, under S. 58, the Collector may 
purchase the estate on behalf of the Gov¬ 
ernment only in two cases. The first 
is where there is no bidder and then he 
can purchase the estate for Re. 1. Here 
there were three bidders present, and he 
therefore, c.'uld not bid. The second is 
where there are bidders, and the highest 
bid is insufficient to covei thearrearsand 
those accruing up to the date of sale, and 
in such a case the Collector may take or 
purchase the estate on account of the 
Government at the highest amount bid. 
As pointed out by Brett and Mookerjee 
JJ., in the case of Halim-un.nissa Chow- 
dhrani v. Secy of State (3) 

'that the highest bid here referred to is one not 
arrived at by competition between the Collector 
and ordinary bidders.” 

They observed; 

“It appears to be clear that, as in the first class 
of cases, the Collector is to take no action till 
he has ascertained that there are no bidders, 
so also in the second class of cases, the Collector 
is to take no action till he has ascertained that 
the highest amount offered by the bidders pre¬ 
sent is insufficient to cover the amount realiz¬ 
able. We do not think it would be a reasonable 
construction of S, 58, to hold that it is open to 
a Collector to compete with the other bidders 
and after he has been defeated and the highest 
bid determined against him, that be may turn 

2. (1898) 2'5 Cal 833—25 I A 151 (PC). 

3. (1890) 17 Cal 1036. 


round and claim the benefit of the second part 
of S. 5S. If the Collector chooses to enter the 
ring as an ordinary bidder he must be treated 
as such, and in order to succeed he must outbid 
the other intending purchasers. If, on the 
other hand ho desires to take advantage of the 
second part of S, 53, he must wait and see whe¬ 
ther the highest bid is or is not sufficient to 
cover the demand realizable. In the case before 
us the first bid of Re. 1 oflered by the Collector 
was clearly not one under the first part of 3. 58 
inasmuch as there was at least one person, the 
agent of the defaulter, ready to offer bids. When 
therefore, the second bid of Rs. 10 was odered, 
if the Collector desired to purchase the property, 
the only course open to him was to advance his 
own bid, like any ordinary bidder. We most 
bold accordiugly that the procedure folloWedby 
the Collector and the purchase made by him 
were not in accordance with the provisions of 
S. 53 of the RevenuoSale Law." 

The learned -ludges further observed 

that the sale 

“has been brought about by what must be re¬ 
garded as an abuse of the provisions of S. 59, 
if indeed it may be regarded as a colourable 
compliance therewith. The consequence has 
been that a valuable property has passed Into 
the hand of the Government for a nominal sum 
while the defaulting proprietor^ still conttnoee 
liable for the unsatisfied arrears.” 

It is contended, however, on behalf of 
the respondent that in the present case 
the bid of Re. 1 was the enstomary (ma- 
mull) or sarkari bid and that ‘be find mg 
of the lower appellate Oonrt i 3 t a 

Collector dil not enter 

der and the bid was made by 

as a matter of form. But m the fi ^ 

place, as pointed out by the So ^ 

Judge, the peon made a bid o • 

the presence of the Collector ^ ■ 

not forbid the peon to make hat aarka 

bid, and that the bid of Ea. 1 ooM 

have been a mamuii one iflamed 

DO such bid on 25th March. T 

Subordinate Judge was of opinion 

there was no doubt 

“that the Collector’s acts .'Jf«vision of 
were not in accordance with . ‘ i.j 9 t»lnt* 
S. 58, of Act 11 of 1859 and that tbesaip 

ed by illegality.” - La 

The learned District Judge, no 
holds that the Collector - “pj. 

the ring as a bidder because, m bis ^ 

nion. the bid by the peon was mad 

him as a matter of form. -L finding 

however, cannot be sud *>0 recooQW® 
of fact. The Statute does not rec » 

, any bid of Re. 1 as a matter o j,|j 0 

expressly lays down the case 
Collector may purchase the e 
Re. 1. The peon surely did no 
the bid of Re. 1 against the 

Collector, and if, notwithstanding 
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press provision of the law, the Collector 
allows his peon to make the bid of Re. 1 
|it must be taken to be his bid, and wbe- 
ther it be a matter of form or not, the 
legal consequences must ensue. It may 
be pointed out that in thecaso of Halim- 
itn-nissa wSeoy. of Stale (3) cited above, 
there was also a bid of Re. 1 on both the 
dates of sale. 

The bids must have been made by the 
peon and not by the Collector himself, 
and I am unable to see the force of tho 
observatidn that the bid in the present 
case by the peon was not made on behalf 
of the Collector. If tho bid was madoas a 
matter of form that itself shows that it 
was made on behalf of the Collector, and 
notbythapeon on hisownbehalf. But the 
bid sheet itself (which is signed by the 
Collector himself) shows that the Re. 1 
bid was on behalf of the Government. 
The bids by the Government are shown 
thus: "Government 1.50” i. e. the bids 
on behalf of the Governmrnb were Re. 1 
and Rs. 50. The entry of Rs. 50 is ob¬ 
viously incorrect, because there was no 
bid of Rs. 50 on behalf of the Govern¬ 
ment, the estate was only purchased at 
the highest bid of Rs 50 by the Collec¬ 
tor on behalf of the Government. But 
as the estate was i)urchased by the Gov¬ 
ernment for Rs. 50, it appears to have 
been mentioned as a bid on behalf of the 
Government, and at the foot of the bids, 
it was stated that it was "sold to Gov¬ 
ernment ior Rs. 150 only. ’ Under the 
circumstances the mere fact that Rs 50 
was mentioned as a bid cannot detract 
from the eOect of the entry of Re. 1 as a 
bid on behalf of the Government. The 
facts in this connection are stated in the 
judgments of the Courts below, and it is 
open to us to decide whether the purchase 
by the Collector was or was not illegal. 
I am of opinion that the Collector offered 
the bid of Re. 1, and that being so, he 
could not purchase the estate on behalf 
of the Government at the highest amount 
of bid made by another bidder, Rajani 
Kant. Tbe purchase, therefore, was in 
contravention of the provisions of S. 58 
of the Act. 

The question arises, however, whether 
tbe ground was taken in tbe appeal to 
the Commissioner. Tbe learned Subor- 
dinate Judge apparently was under the 
inDprossioD that it was not, when be ob. 
served: 


"It is, tborefoce, that I ronurkod that it was a 
pity that tho illegality was nnl declared and spo- 
cified in tbe ground of iippenl sinooS. 33, Act. 11, 
precludes the plaiotifla from raising new gtound? 
in the plaint.” 

The ground was nob taken in tlie ap¬ 
peal by plaintifl’ 1, althcugh he took the 
general ground that the sale was not hehl 
in conformity with the provisions of 
Act 11 of 1859. Rut it is not open to the 
plaintiff, in a suit to set aside a revenue 
sale, to urge, under cover of a gener.al 
ground taken in his appeal lieforo tho 
Commissioner, specific in egularities otiier 
than those urged heforethoConimissioner: 
see Gobiml Lai Boy v. Jiamjonam Mis¬ 
ter (4) and Skiik Mohammed Aga v. Ja- 
dunandanJha (5). The ground, how- 
ever, was taken in the appeal by plaintilt 
2 to the Commissioner. Ground 6 of his 
appeal to the Commissioner runs as fol¬ 
lows: 

‘‘That it was illegal on tbe part of tbe Collector 
of Faridpur to bid and purchase the property for 
Re. 50 on behalf of tbe Government under S. 68, 
Act 11 of 1859, inasmuch as it docs not appear 
that tbe bidders bad refused to increase their 
lids.” 

It is contended on behalf of the res¬ 
pondent that the ground now taken on 
the point was not taken before the Com¬ 
missioner in that form. That is true. 
But the invalidity of the purchase on be¬ 
half of the Government under S. 58 was 
taken, though the reason given for it is 
cot the same as that which is urged in 
tbe present suit. Tho words "declared and; 
specified,” however, would hardly include] 
the reasons for the grounds, and I am ofj 
opinion that the objection to the pur-j 
chase by the Collector under S. 58, of the! 
Act was suftioiently taken, though nob ini 
the precise form urged in the present case.i 
Besides the purchase by the Collector 
being in contravention of the provisions 
of S. 58, no legal rights accrued to the; 
Government under tbe purchase, and in 
that view, it need not have been specified 
in tbe grounds of appeal to the Commis 
sioner. It is contended on behalf of the 
respondent that even if the purchase by 
the Collector was in contravention of the 
provisions of S. 58, the only perron affec¬ 
ted was Rajani Kant whose bid of Rs. 50 
was not accepted, and that the plaintiff 
did not sustain any substantial injury by 
reason of the irregularity complained of. 
But the amount of the arrears for which 
the estate was sold was Rs. 89-15-9 (up 

~7, (1894) 21 Cal 70=20 I A 1G5 {P G). 

6 . (1906) 10 C W N 137. 
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to Decoiiihor 1907 accorvling to tlio defen- 
uni;tj ;a;ri there niuft have hc-en arrears 
u|- to the date of the sale (25tb Juce 
lOO^J. The estate was sold for Rs. 60 
only, so that it was iDsufliciebt; to cover 
tlie aaioiint for uliich tlie plaintiff was 
lialdo, and oven after th.e sale of liis 
estate, he is habio for the balance of the 
arrears, and that certainly is substantial 
injury to him hy reason of the i. repular- 
ity. 

The third contention is that the 
notification of sale under Ss. 6 and 7 of 
the Act nLt having been signed by the 
Collector or other officer authorized to 
hold sales under tlie Act, the sale pro¬ 
ceedings are void. The notices were 
signed by one B. K. D. Gupta, a Sub- 
L'eputy Collector (and not a Deputy Col- 
lector as stated in the judgment of the 
Court 01 Ajipea! below). 

It appears from the Collector's gene¬ 
ral order.r.ook that lie was authorized 
iiy the Ccllectcr to sign processes, and 
the learned District Judge is of opi¬ 
nion that there is no provision in the 
Act requiring notices to be signed by 
the Collector himself, nor is there any 
rule prohibiting delegation of his duty by 
the Collector to any of his subordinates. 
If the issuing of notifications includes the 
act cf signing the notices, theSub-Deputy 
Collector certainly was net an authorized 
person, because under the rules framed 
by the Board of Revenue it is the Com¬ 
missioner of Revenue who can authorize 
Fmy ollicer subordinate to him to legally 
exercise the pov.or of a Collector to hold 
Bales of land, and the word “Collector’' 
in S, G1 of the Act includes a Deputy 
Ooiiector or other officer exercising by 
the authority of Government the powers 
of a Collector or a Deputy Collector. 
B. K. D. Gupta was not a Deputy Col¬ 
lector, and he does not appear to have 
beeu authorized by the Government to 
exercise the power of a Collector or a 
Deputy Collector, nor does he appear to 
have been authorized by tbe Cornmis. 
sioDOr to hold sales under the Act, and 
the fact that he was authorized by the 
Collector to sign processes would not 
authorise him to sign notices of sale 
under the Act. if that is to be done by 
the Collector or other officer authorized 
to hold sales under the Act. We were 
referred by tbe learned counsel for the 
appellant to a passage in the judgment in 
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the case of Baijjiath Sahai v. Ramgut 

Singh (6) where Lord Davey observed- 

“U is UDnecsssary for tbeir Lordships to pcjint 
cut the necessity there is when power is eiven to 
a public officer to soil the property of any of 
tier Majesty's subject that the forms required by 
tueAct, which are matters of substance, should 
be complied with.” 

These observations however were made 
in connexion with the certificate proce. 
dure under the Public Demands Recovery 
Act, in which there is a distinct provision 
that the certificate is to fie signed by the 
Collector nimself. There is no such pro¬ 
vision in Act 11 of 1859. The'Collector 
or other officer authorized to hold sales 
under the Act is required to issue notifi¬ 
cation, and it is contended on behalf of 
the respondent that it is sufficient if he 
settles or directs that notices should be 
issued and the power of signing the noti- 
ces may be delegated to a subordinate 
officer, as was done in the present case 
by the general order of the Collector. It 
is pointed out, on the other band, on be¬ 
half of the appellant, that there is no 
evidence to show that it was the Collec¬ 
tor who directed the notices to be issued 
in the present case. Here the notices 
were signed by the Sub-Deputy Collector 
for the Collector, but there is no provi¬ 
sion in the Act authorizing tbe Collector 
to delegate this function to a subordinate 
officer. As however the appellants must 
succeed on other grounds, 1 do not think 
it necessary to decide finally whether 
such delegation is permissible. 

The last contention is that the notices 
under S. 7 were served in the Pangsha 
Police Station, whereas the lands of the 
estate are situated within the Police 
Station of Baliakandi where no notices 
were served at all. This appears to be 
so from the returns submitted by the 
serving peon. The learned District Judge 
overruled the contention on the ground 
that the third issue did nob specifically 
raise this point. Bub the issue should be 
read with reference to tbe pleadings in 
the suit. The plaint (para, o) distinctly 
raised the question, and issue 3, as framed, 
was sufficiently wide to cover it. It was 
also expressly taken in the grounds of 
appeal to the Commissioner. The return 
submitted by the peons bear out tbe con¬ 
tention, and under the circumstanoes the 
Court below ought not to have thrown 
out the contention. The learned Judge 
refers to the fact that the roling in Bajrani^ 

“gT US96J 2ru\l 775=2a 1 A 45 [V C). 
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Dasi y, Gonesh Prosarf (7) had not been 
made when the plaint was filed or the 
issues were framed and observes that; 

before that ruHog tbe High Court had uevor 
mado a distinctioa bctweou admissibility of evi¬ 
dence ofsecvice in a wrong mahal after the grant 
of a eale certificate under the Revenue Sale Law. 
I am therefore not inclined to believe that the 
appellants intended specifically to put this mallet 
in issue.” 


But as stated above, the plaint distinct¬ 
ly raised it and the non-publication of 
notices under S. 7 referred to in the issue 
can have reference only to tbenon-publi. 
cation complained of in tbe plaint. The 
plaintiffs might not have been able to rely 
on the point if the case in Rajrani Dasi 
V. Gonesh Prosad (7) bad not been deci¬ 
ded in that way before the trial in the 
present case took place, bub that would 
be no ground for overruling the conten. 
tion if it was set up in the plaint. The 
learned Judge observed that there is a 
conflict of decisions between that case 
and the case of Sheikh Mahomed Aga v. 
Jadunandan Jha (5) as to the effect of 
S. 8 of Act 7 of 1858. But the question 
whether tivat section would prevent the 
plaintiffs from proving that the notice 
was served in a wrong mahal was not 
considered in tbecaseof Mahomed 
Agay, Jadunandan Jha{b). It is un¬ 
necessary however todiscuss this question, 
because assuming that S. 8 of Act? of 1868 

does not cover a case of service of notice 
in a wrong mahal, it has bean laid down 
in several cases that the object of the 
notification under S. 7 of Act 11 of 1859, 
being to give notice to the raiyats not to 
pay rent to defaulting zamindars, non- 
sen ice of such notices cannot occasion 
any loss to the defaulter and cannot be a 
ground for invalidatiog the sale. Had 
the matter been res Integra,! would have 
been prepared to hold that although the 
direct object of the notice under S. 7 
might be to give notice to the raiyats not 
to pay rent, such notice has the effect of 
giving great publicity to the fact that the 
eale is going to take place, and making it 
known to the zamindars and other people 
in the neighbourhood who would natur¬ 
ally be more interested in purchasing the 
estate, and the non-service of the notice 
under S. 7 is a material irregularity. As 

however a contrary view has been taken 
in a series of cases see Gobind Chundra 
Oangopadhya v. Sher^unnw 


7. (1910) 37 Cal 407 
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Mahomed Azhar v. Raj Chunder Roy (9) 
AzimuddinPalwari \ .Seen, of State (10). 
67iW/.7j. Mahr.mcd .-If/o v. Jadunandan Jha 
(5), it must bo liel'l that bha non-servico 
of notice under S. 7, does net invalidate 
a sale. The plaintiffs, however, i thinic, 
are eutitled to succco'i on tho first two 
.i^rounds stated above. Tiie sale must 
therefore he set aside as invalid, aud the 
suit decreed aceordin},ly, hy settius aside 
tho decrees of the Couits below. 

Newbould. J - —This is a second appeal 
bv the plaintiff's against a decree disinis- 
ping a suit to set aside a sale of an estate 
for arrears of revenue under tho provi¬ 
sions of tho Bengal Land Kevenuc Sales 
Act, 11 of 1859. Tbofirst point urged at the 
hearingof theappeal is based on the deci- 
sioD of the Judicial Committee in the case 
of Ilaji DuksJiElahi v. Durlav Chandra 
Kar (i). It is contended that in the present 
case, as in that case, the estate was put up 
to sale for an arrear of revenue before 
the latest date fixed for its payment and 
that tho sale was consequently without 
jurisdiction. The liability of an estate tc 
sale under the Act dependsen three dates.! 
The first is the date on which the instal-' 
inent of revenue is payable under the 
terms of the settlement. If it is not j-aid' 
on this date, under S. 2 of the Act it lioes; 
not become an arrear of revenue until tnei 
first of the following month which is the 
second date. And though tbe unpaid sum 
has become an arrear of revenue the estate 
is not liable to sale under the Act unless 
this arrear of revenue remains unpaid on 
the latestday of payment. This, the third; 
date under S. 3 of the Act, has to 1)9 de¬ 
termined for eaftli district by the Beard of 
Revenue. In the Faridpur district wbere 
the estate is situated the dates fixed under 
S. 3 as tbe latest days of payment are 
28th June, 28thSeptember, 12th January 
and 2bth March of every financial year. 
The (State was first put up to sale on 
25tli lilarch 1908. 

It was subsequently re sold on account 
default by tbe purchaser but this is irrele- 
vant to the present argument. Whether 
tho sale on 25th March 1908 was with or 
without jurisdiction depends on wliether 
there was or was not an ‘arrear of re¬ 
venue,’’aa defined by S. 2, previous to i2tl) 
January 1908, tbe latest day of payment 
under S. 5 previous to the sale. Whether 
there was such an arrear depends ua 
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wlie^her there wa? an instalment of re¬ 
venue dne aecorains’ to the terms of set- 

•lornent f^ofore the Ut January. Ihe 
dilVijuliv in this ciss arises from the fact 
thrt at the trial neithar party have any 
evidence as to the terms of the saUle- 

:,!snt and theie is consequently no fand- 
in>i as to the actual data when the unpaid 
instalment of revenue was primarily paya- 
ole. Tne plaintiffs-appellants rely on 
certain roholiaris and notices issued by the 
Collector—Kxs. 6 (a), fi (h). (C) (c). 4 (a). 

4 (b), 1 (c), 4 (a), C 1, D ana D1 to D-l, 
which mention the January kist of UUb. 
But as remarked by the learnS'l Sub¬ 
ordinate Judge, sou*o of these documents 
also refer to I2th Januirv. 1908, as the 
latest day of piyinent. Relying on this 
and on the fact that the plaintilTs have 
not [)roiuced the (loveroment band basti 
patt-ah, he has held that what is cilled 
the January kist was in reality the Decem- 
her kist as allegel in the written state- 
meat, for which tiie latest date of pay¬ 
ment was I2th January. The learned 
District Judge iu liis appellate judgment 
has not gone into these details, but has 
held tbxt the last date of payment for the 
January kist was 12th J muary, As his 
is a judgment of alhrinance, he must be 
held bo have supported the finding of the 
learned Subordinate Judge that the sum 
of Hs. 89-15-0. which both Courts find to 
have been arrear of revenueon 12 th Janu¬ 
ary was payable for the Dooomber kist. 

The findings of the two lower Courts 
amount to this that what might be ex- 
pecrei bo happsn, has happsned. As the 
proprietor is safe provided he pays his 
revenus before the latest vWy of payment, 
the earlier date on which it is payable 
under the terms of settlement has been 
lost sight of in practice and the later date 
on which the kist must be paid is called 
the kist date. That is to say, the kist re¬ 
ferred to as the January kist is not the 
kist payable in January under the kisti- 
bandi bub the kist for which the latest 
day of payment falls in January. Whether 
an unpaid instalment of revenue is an 
arrear of revenue is a question of law, so 
far as it depends on the application of 
the provisions of Act 11 of 1859. But 
whether the unpaid amount Rs. 89-15-9 
was payable according to the terms of 
the settlement in December 1907 or Janu- 
ary 1903 is a question of fact. The Court 
of first instance has found that it was 
payable in December and as this finding 


has nob been reversed by the lower ap. 
pellate Court, it is binding on us as a 
Court of second appeal. On this finding 
it folio vs that that there was an ‘arrear 
of revenue ' on the Ist January 1908 and 
as this arrear was uopaid on the latest 
day of pivmenb”,12th January 1908, the 
sale on 25tb March 1908 was nob without 
jurisdiction. I, therefore bold that the 
first contention of the appellants fails. 
The second point taken by bbe appellants 
is that as the bidding opened with a bid of 
Re. 1 on behalf of the Secretary of State, 
the Collector was nob legally entitled to 
purchase the property for Government at 
the highest bid that was made. It is found 
by the lower appellate Court that when 
the sale was finally held a peon opened 
the bidding with a bid of Re. 1 as a 
matter of form aceorcling to custom.| 
Even if it be held that this was a bid on 
behalf of the Collector, I cannot see why 
this should deprive the Collector, of his 
statutory right under S. 58 of Act 11 o 
1859 to purchase the estate on acconob 
of the Government at the highest amouo | 
bid, if the highest bid be .insuffioientj 
to cover the arrears. The real 
ingof the preliminary bid ' 

that the Collector gives notice th 
he intends bo exercise his P®” . 
under S. 53. If there is no bid ^ * 

lactor would purchase ^^0 . 

Re. 1 under bbe first provision ot me 

section. If there were a bid ‘ 
only the Collector would still p 
the property at that price under 
cond provision of the section. 

quontlyit would be useless for an inte 

dins bidder to make a bid 
Re. 1 and the calling out by the Pe 

a Government bid of Re- 1 
Douncej that. The facts of , 

Balimunnissa Chowdhtirani y-^y‘ ^ 
Sfaic (3) can be distinguished ^ 

facts of the present case and ° 
held to lay down as a bidaieg 

that the commencement ot toe ^ 

according to the usual ",e„ts 

bid of Be. 1 for government pre 
the Collector from tab.ng advaut^ 
the provisions of b. oo. i* . .v -jg. 
conducted fairly, as was done in the P 
sent case, I can see no objection to 

•t;» .. 

tiffs appellants are prevented by the 

visions of S. 33 of the Act r , 

this contention. This was not deoiareb. 
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and specified in the appeal of either plain- 
tiff -to the Commissioner. The only 
ground that has any Veferenco to S. r)S 
is the sixth ground in the appeal to the 
Commissioner of plaintiff 2, Surja'Kuinnr 
Lahiri, the patnidar of the estate sold. 

This ground is as follows: 

"That it was illegal on Ibe part of the Col¬ 
lector of Faridput to bid and putebnso the pro¬ 
perty for Rs. 50 on behalf of fiovernment under 
S. 6P. Act 11 of 1859, iuascDUeb as it doesnot ap¬ 
pear that the bidders had refused to increase 
their bid ” 

Had this ground been set out with the 
omission of the final portion comnienc- 
ing from the words "inasmuch as,’ it 
might perhaps be held to cover the point 
now urged. Bub when a ground which 
has been found to be untenablo was spe¬ 
cified, an entirely different ground, though 

covered by the preliminary ground, must 
be held to have been excluded. ••Vs 
pointed out by me in my judgment in 
Shamanta Radha Charan Das v. Shar- 
fuddin Hosscj'n (11), tbe effect of the 
Privy Council decision in the case of 
Gobind Lai Roy v. Ramjanam Misser (4) 
is to annul to a very great extent the 
distinction between illegalities and irre- 
gularities in applying the provisions of 
S. 33, and 1 bold that the present objec- 
tion to the legality of the Collector’s 
action under S. 58 was one that could 
not be raised in a civil suit if it had not 
been specified in the grounds of appeal to 
the Commissioner. I therefore bold that 
this second contention of the appellants 
fails both on the merits and on the 
ground that S. 33 of the Act precludes 
the plaintiffs from raising it in this suit. 

The third point taken by the appel¬ 
lants is that the sale proceedings were 
void as the notices under Sg. 6and 7 of 
the Act were signed by a Sub Deputy 
Collector instead of by the Collector or 
other officer authorized to hold sales under 
the Act. The arguments on both sides 
are fully set out in the judgment that 
has just been delivered by my learned 
brother and it is unnecessary for me to 
repeat them. It is enough to state that 
I accept the contention on behalf of the 
respondent that there has been a suffi- 
cient compliance with the provisions of 
the Act if the collector or other autho- 
rized officer settles or directs that the 
notices should be issued and the duty of 
siguing the notices on bis behalf may be 

11. A 1 R 1914 Cal 125=20 I C 428-41 Cal 
276. 


(lolepafeil to a subordinate cilieer. As 
these notices woie signed by tho Sub- 
l>eputy for tho Collector a legal i resiimp. 
tion aiises that the issue of the notices 
was directed by llie Collector. I there¬ 
fore decide tliis point also against toe 
appellants. 

The fourth the and last point argued is 
tliat the sale is invalid on .account of the 
notices under S. 7 having lieen published 
in the jurisdiction of tlie Vangsba Police 
Station instead of in that of tho Balia- 
kandi Police Station. The autliorities 
cited by learned lirother are conclusive 
against this contention. I regret my in- 
ability to agree with tho decision of my 
learned brother more particularly as the 
case is ono of undoubted hardship, an 
estate found to he worth Hs. 3,000 having 
been sold for the inadequate price of 
Rs. 50. But on careful consideration 1 
find myself unable to hold that the sale 
is invalid on any of tho grounds urged 
and would therefore dismiss tliis appeal 
with costs. 

By the Court.—As we are unable to 
agree in this case, under S. 9H, Civil 
P. C , the decree of the lower apiicllat© 
Court is confirmed and the present ap¬ 
peal dismissed with costs. 

V.i:. R.K. Appe al dismissed. 
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Sanderson, C. J. and Woodroffe, J. 

Chutterpnt -dudgmeut-debtor — 


ppellant. 


V. 


l^adasook EToiary—.Tudgment-cieditor 
•Respondent. 

Appeal No. 5 of 1917, Decided on 2Gth 

pril 1917. from original order of Chit- 
• J D/-29th November 191 fi. 

(’a) Execulion-Time-barr€d-Ord«rin t.me 

»rrede*ecuHoni»nol nullily-lt must be 

AS*o1der for execution, erroneously made on 
1 application for execution wbicb is barred, 
a nullity as having been made without 
,tisdiction but will be biadiog udIobs set ftBide 
p review or apteal. I A \<i7 

(b) Civil P. C. (5 of 1908) Si. 128 and 57 
S. 128 whether validate! delegation dutiea 

nt allowed (Quaere). *• « q los 

Quaerc.-Wbelbcr by the operation of S. 128 

ivil P C 1908, rules made by the High 

InrldWiiatiDg judicial duties to tho Regiatrar 

°.a., ths'olrCi.n Proedure Code »bl=b did 

, 0 t allow of such delegation are vahdated^.^^ ^ 

Jackson and M. N. Basu-toi AppeU 
Sircar and H. C. yiajumdar for 

) A a nnn Atk fc ^ 
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Woodroffe, J, — This is an appeal 
fioin an Dialer on an tappHcation niade by 
a jiKl^^cneut-flcbtor that an earlier order 
made by this Court, dated bthMay 1916, 
lor iiis arrest may bo "vacitod, cancelled 
.ind sot aside’ im tlio ground that on the 
date on ■vliich t!io writ of arrest was ask- 
el for, the d.eeree was barred by limita¬ 
tion. On drd September 1S96 a decree 
was made (ex pirte) in the High Court 
lor Ks. 17.626-10-J. Ou ;jrd May 1901, 
copy of the decree was sent to the Dis¬ 
trict Judge of Murshidahad for execution. 
On dOth July 1902. a sura of Rs. 322.8-3 
was rea!i;ied. Then some 11 years later 
on 29tli July 1913, an application 
was made for execution by attachment of 
the immovable property '* 147, Gottou 

Street, Calcutta, belonging to the judg- 
ment-debtor. Tlie Master ordered notice 
under 0. 21. R. 22, to issue. On 23rd 
September 1913, notice was served upon 
the judgment-debtor. On 18bh November 
1913, the judgment-debtor entered ap- 
pea' '*nca through Rahu Ilaripada Dutt. 
O' w-iiid November 1913, warrant of at- 
to. ney on behalf of the judgmont-debtor 
was Bled, On 29th November 1913, the 
Master ordered execution to issue after 
hearing both sides. 

ft is said that this order by the Master 
was invalid as bo had no jurisdiction to 
maK 0 it and thus tocreatea revivor which 
19‘1 judicial act. On 8 th January 1914, 
the Sheritf actually attached the pro.^ 
perty. On 26 November 1914, an order 
was made for sale of the property No 147, 
Cotton Street. A proclamation was 
settled, but the sale stood over. On 13th 
March 1916, the judgment-creditor asked 
for execution by arrest of the judgment- 
debtor and on 13th March 1916, notice 
was directed to be issued under 0 . 21 , 
R. 22 . In the affidavit stating that notice 
was served on the judgment-debtor, the 
deponents say that the Master, observing 
the parties serving the notice, immediate- 
ly retired to the inner apartment of his 
house and refused to come out thongh 
called upon. There is no denial of this 
fact by the judgment-debtor, the affidavit 
of his servant not being of any value on 
this point. On 9th May 1916, order was 
made by Fletcher, J., for the arrest of 
the judgment-debtor. On 22nd August 
1916, notice was given of an application 
to set aside the order of arrest. On 29th 
August 1916, the application was beard by 
Chitty, J., and on 29th November 1916, 
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an order was made by Chitty, J., dismia. 
siDg the application. On 23rd Januaiv 
1917 a memoran.lufn of appeal was filed 
by the judgment-debtor, the hearing of 

which is now before us, 

The appellant’s contention is that 
Fletcher, J.’s order was erreneousas the 
execution proceeedings were then barred 
and that Chitty. J.’s judgment is errone' 
ous as it upholds Fletcher, J.’s order. 
The respondent contends that the order of 
9th May 1916 was a good order, having re- 
gard to the fact that in 1809 the new 
Civil Procedure Code cf 1908 came into 
operation and under S. 128, the High 
Court might make rules delegating to the 
Registrar any judicial duty. It is thus 
contended that if the former rules were 
inconsistent with the former Code in so 
far as they permitted the Registrar to do 
what was in fact a judicial act though the 
Code only allowed of the delegation of 
quasi-judicial acts, yet under the present 
Code the Court may delegate also judicial 
acta, and S. 157 of the new Code contains 
rules under repealed enactments which 
are not inconsistent with the Code. For 
the former rules, whereby the Registrar 
was empowered to deal with execution 
proceedings in matters which are proper¬ 
ly judicial acts, are consistent with the! 
present Code which allows of the delega 1 
tioD of judicial act?. There appears to be 
much force in this argument. It U not, 
however necessary to decide the point, as 
W 0 think it clear that Mr. Sircar’s argu¬ 
ment must prevail, namely, that even 
assuming (without admitting) that exe¬ 
cution was barred and that the judgment 
of Fletcher, J., was erroneous, yet hsI 
Fletcher, J., had, as a Judge, admittedly 
jurisdiction to determine the matter be j 
fore him, his order could only have been 
set aside by review or appeal. It wouldl 
not have been open for Chitty, J-, to set 
aside an order made by a Judge of con¬ 
current jurisdiction on the Original 
Side of the Court. 

It was contended by Mr. Jackson that 
notwithstanding Fletcher, J.’s order, it 
was possible that other orders might be 
subsequently passed in the matter of the 
judgment-debtors. It may be that an 
original application based on facts arising 
after Fletcher, J.’s order may be made. 
But this is not such an application but 
application to one Judge to set aside 
an order of another Judge on the ground 
that that Judge erroneously held that on 
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the date wbeu he entertained execution, 
8Uoh execution was, in fact, barred. It is 
clear that such an application as tliiit 
before us Avill not lie. The case of 
Khairaj Mai v. Daivi (l), wliicli was 
cited to us after the close of t he arguineut 
by Mr. Jackson, is not in point. Tl-.e 
elementary principle was there allirnied 
that the Court had no jurisdiction to sell 
the property of persons who wore not 
parties to the proceedings or properly 
represented on the record, and that an 
order which is passed without jurisdic- 
tioD is a nullity, may be disregarded and 
need not be set aside. This case has no 
application to the facts before us where 
Fletcher, J., had jurisdiction to deter¬ 
mine the qii5 stion arising in the execution 
proceedings, \^here the judgment-debtor 
was a party, was served, and did not 
choose to appear and where the order 
sought is one to set aside a previous 
order on the ground that the Judge er¬ 
roneously made it though the execution 
was barred. 

Wo do not say that there was any 
error in law, but if there was, it was an 
erroneous decision on a matter over which 
the Court had jurisdiction. The appeal 
is accordingly dismissed with costs. 

Sanderson, C. J.— I concur. 

v.b./r.k. Appeal (lismis^ed. 

1. (1905) 32 Cal 290=32 I A 23 (P C). 
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Fletcher and Neweould, -l.f. 

Jatinira Mohan Roy — Appellant. 

V. 

Ramesh Chandra Ray and others —Res¬ 
pondents. 

Appeal No. 2504 of 1911, Decided on 
28th May 1917, from appellate decree of 
Addl. Sub-Judge. Khulna, D/- 20th May 
1914. 

Hindu Law—Joint family—One member 

builoingon land usually uied by another— 

Latter though entitled to have building 

^moluhed can be granted joint uie of the 
building. 

Defendant, a member of a joint family, during 
tbe absence of ibe pUlotia, another member of 
the family, erected a building on a portion of the 
joint land which bad been used far many years 
by tbo members of tbe family for certain pur¬ 
poses: 

Held: that ns the portion of the land on which 
the building was erected was such that neither 
patty could have exclusive use of it without injury 
to the other, tbe plaintiff should have joint uee of 
tbe building with the defendant, though the 
Btrlct right of tbe plaintifi would have been to 


Iiavi) tlio building demolished and to iiave tb3 
laud rO'tored tvi it< original condition as it wa'’ 
before the Jeftiidnul put np Ilio buiMinj.’. 

(l.'C3{ C I 


Saral Cliundra Roy Chowdhurn anJ 
Bliudi'h Chandrn /lOj/-— for Aiipcllant, 
Mohendra Nath Roij ami Mchini 
Mohan Challerjee — ior Kespouclcut?. 


Fletcher. J.—This is an avippal l>y 
ilefetulant 1 against a judgment of the 
leariicd Subordinate Judge of Khulna, 
ilated 206li May 1914, reversing the de- 
cisiou of the Munsil of Satkhira. The 
plaintitt’s brought the suit in the Court of 
first instance claiming a mandatory injunc- 
tion and asking for an order on thenppel- 
lant before us to demolish a certain huUd- 
ing that he had erected on a portion of 
the joint property. In the course of the 
proceedings, the plaint was amended by 
permitting the plaintiffs to ask for joint 
possession. Tbe parties belong to the 
same family and they occupy a homestead 
of GO bigbas parts of which are in the 
exclusive possession of them and the 
remaining portion is in their joint posses¬ 
sion. A piece of land, about one eottah in 
area according to the finding of the lower 
appellate Court, for many xears had bean 
used on pirticular ceremonies by ditferent 
members of the family for certaia parti¬ 
cular purposes. The user was not c:n- 
tinuous throughout theyearbut whenever 
proper occasions arose the land had been 
usei in this way by the ditferent parties. 
Defendant 1 apparently during the absence 
of Ihem.ale idainbifl in Calcutta lepresent- 
ing himself as being anxious to loster the 
religious life of tlie inhabitants of tlie 
locality approached a reiigious minded 
person and asked him to advance him 
money as a gift for the purpose of erect, 
ing a building in which this religious 
minded person was told that all the in- 
habitants of the locality might go to per- 
form their worship. Apparently this 
religious minded gentleman was deceived 
by defendant i becausedefendanb 1 instead 
of erecting this building for the benefit of 
the public at large ereclei it, as he siys, 
for his own purpose. Tbe learned Judge 
of the lower appellate Court, has directed 
that the plaintiffs should have joint use 
of this building with tbe defendants 
The building as it appears is going to 
be used by tbe defendants for lodging 
their guests and as the Judge points out 
there is no reason why the guests of the 
plaintiffs should not be lodged there also 



Calcutta JoGKSi: Chai^dka 

witT t:io?e of ‘lie Jefen^iant?. It 
c ■luiic tnic tint ‘he ;ne of the building 
wMiilic sni'=t:intially dilYcrent to tliat 
for -.vi, it'll the person ’.vhcgave t-he money 
:u erect it tho'i,:,ht tliat it would bo used. 
Tii it is a matter ff-r that gentleman to 
settle with dcfonlant 1. if he thinks it 
wortii wi:i!o to settle. We have nothing 
to :o witli that. The point that the 
learnod Judge thought is that this is not 
!.n ordinary case of large portion of ijcuali 
i;tnd of w hich either jiarty would take 
one portion without injury to the other. 
Tliis is a portion of land of w hich neither 
party could have exclusive use without 
doing substantial injury to tlie other. 
This piece of land has for many years 
been used by the ditl'erent mamhers of 
tlie family on dilTerenb occasions. The 
learned Subordinate Judge has come to 
tlie couclusion, as f.ar as I can gather, that 
the strict right of the ))iaintif'fs would be 
to have the building demolished and to 
have the place restored to its original 
position as it was before defendant 1, 
having deceived tho gentleman with the 
religious mind and during the absence of 
the male plaintilT in Calcutta, put up this 
building for tho ac.'.ommcdation of his 
Iguesbs, That view J think is right. If 
tlie building 1)0 removed there is no doubt 
that the po>^ition of defendant 1 would 
be tihe same as it was before he approach, 
ed tliis gentleman who gave the money 
to erect this building for the benefit of 
the public of the neighbourhood. How¬ 
ever, the lower Appellate Court has awar- 
ded to the plaintiffs joint possession of 
tlie building with tho defendants. I see 
no reason to differ from the conclusion 
arrived at by the learned .Judge of the 
lower appellate Court. The present ap. 
peal fails and must be dismissed with 
costs. 

Newbould, J. —I agree. 

v.h./r.K. Appeal dismissed. 
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Chattrrjea ai^d Smither, JJ. 

Jogesh Chandra iJoy—Plaintiff—Ap¬ 
pellant. 

V. 

J^arn Kebal Xath and another —Defen¬ 
dants—Respondents. 

Appeal No. 3215 of 1915, Decided on 
19th April 1917, from appellate decree 
of Sub-Judge, Chittagong, D/.lObh Sep¬ 
tember 1915. 
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Civil P. C. (5 of 1908}, S. 11—Deciiion 
about rate of rent is res judicata unless rent 
alleged to be subsequently changed. 

Where in a suit for rent, the question ae to 
what is the rent annually r.ayablc for the hold¬ 
ing is directly raised and decided by the Court, 
the decision operates as ros judicata in a subse¬ 
quent suit between the parties or their represen¬ 
tatives, unless it is shown that the tent has been 
subsequently changed. [P 604 C 2] 

D. B.Kastgir and Chandra Sekkar Sen 
— for Appellant. 

Khitish Chandra Sen and Prolodk 
Chandra Dull —for Respondent?. 

Judgment.—This appeal arises ont of 
a suit for rent. The plaintiff stated that 
the rent was Rs. G-ll-O per year, while 
the defendant said thatit was Rs. 5-14-6. 
It appears that there was a previous rent 
suit in which also the plaintiff claimed 
Rs. 6.11-0 as rent of the holding. The 
defence was the same. As in the present 
suit, an express issue was raised as to the 
amount of the jama payable by the de¬ 
fendant. In that suit, the Court, upon a 
consideration of the evidence, came to 
the conclusion that Rs. 5-14-6 was the 
rent payable for the holding per year. 
The present suit is for the period im¬ 
mediately succeeding that for which the 
previous suit was brought. In this suit 
the plaintiff again claims rent at the rate 
of Rs. 6-11-0 per year. The Courts be¬ 
low’ have held that the decision in the 
previous suit operates as ves judicata.| 
Wa think that the decision of the Courll 
• below is right. As we have said, the 
question as to what is the rent pa^a e 
for the holding was directly raised an 
decided in tho previous suit. The pUio* 
tiff says that he had no knowledge of © 
kabuliy.^t which he has now produce 

and from which he wants to show t at 
Rs. 6.11.0 which he claims as rent, m- 
cludes the price of a goat which the e- 
fendanb’s predecessor-in-title agreed o 
pay. Practically the plaintiff wants to 
produce additional evidence or urge an 
additional ground in support of his con¬ 
tention that Rs. 6-11-0 constitute the 
annual rent. The yearly rent was ex- 
pressly determined in the previous sui 
to be Rs. 5 14-6 and it has not been 
shown nor even suggested that the ren 
has been subsequently changed. The ap¬ 
peal accordingly fails and is dismiss© ' 

with costs. . , 

v.B. R.K. Appeal dismissed. 
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Fletcher and Panton. J.I. 

Satishchandra Mustafi ami another— 
PlaiDtiffs—Appellants. 

V. 

Abdul Majid Mahamad and others— 
Defendants—Res pondenla. 

Appeal No. 379 of 1917, Decided on 
20th June 1918, from appellate decree of 
Special Judge, Jalpaiguri, D/- 20th 
November 1910. 

(a)CivilP. C. (1908). S. 100-Finding on 
value of statement in document will not 
be interfered. 

The weight to bo attached to a statomont in a 
rent receipt or any other document is a matter 
within the ccgnizince of tbeCourl of first appeal, 
with which the High Court in second appeal is 
not entitled tn interfere, (P GS5 C 1] 

(h) Bengal Tenancy Act, (1885), S. SO (2) 
—Presumption under S. 50, cannot be rebut¬ 
ted by mere statement in rent receipts that 
holding is sarasari. 

The mete ttatoment in some rent receipts that 
a bolding is sarasari is not sntficient to rebut 
tbe presumption arising under S 50 (2), B)D. Ten. 
Act, from the fact that the tent has been uu- 
changed for mote than 50 years. [P 085 C 1] 
Nagendra Nath Ghose —for Appel¬ 
lants. 

Jitendra Kumar Sen Gupta — for 
Respondents. 

Fletcher, J. —This appeal is preferred 
by the plaintiffs against the decision of 
the learned Special of Judge of Jalpaiguri, 
dated 20th November 191G, affirming the 
decision of the Assistant Settlement 
Officer of the same place. The only ques¬ 
tion is whether the learned Judge of the 
Court of appeal below was right in hold- 
ing that the landlords had not rebutted 
the presumption arising under S. 50, 
Ben. Ten. Act. The tenants have proved 
that their rent has been unchanged for 
over 50 years, and the learned Judge re¬ 
marks that it is exceedingly improbable 
in that view that the tenancy was origi¬ 
nally a temporary one. What is relied 
on is this, that the worl sarasari appears 
in some rent receipts. The learned Judge 
states that the mere statement in some 
rent receipts that the holding is sarasari 
jwoQld not be, in his opinion, sufficient to 
irebut the presumption under S. 50, Ben. 
iTen. Act. The learned Judge, in my 
jopinion, was clearly entitled to come to 
'that conclusion. The weight to be at- 
Itaohed to a statement in a rent receipt 
or any other document is obviously a 
^matter'within the cognizance of the learn¬ 
ed Judge and, be having arrived at that 
conclusion, I do not think we are entitled 


to displace the fifading lie has arrived at. 
The appeal fails aud is dismissed with 
costs. 

Panton, J.—I agree, 

V.P./r.K. Appeal dimtssed. 

>1^A. I. R. 1918 Calcutta 685 (2) 

Fletcher and Niavrould, J I. 

Dwarik Data aud Defendants 

—Appellants. 

V. 

Xitllii Ram Bala and anoihei —Plain- 
till and Pro farina Defendants — Respon¬ 
dents. 

Appeal No. S213 of I'.llo, Decided on 
7th June 1917, from appellate decree of 

Sub. Judge, Jessore, D/- 9tli August 1915. 

^CivU P. C. (1908), S. 100, and 0. 2, Rr. 6 
and 7—Claim for separate possession on al¬ 
legation of partition and alternatively for 
joint possession are contradictory,—But if 
not objected to, decree for joint possession 
cannot be set aside in second appeal. 

Tbo plaiotin brought a suit io the altcroalive, 
first of all, to recover a particular lacd on tho 
footing that a legal partition bad been made bet¬ 
ween tbe parties, and if the [arlition was not 
legal, then be asked to be put in joint pos.sessioii 
with the defendants. The case wont to trial 
without any application by defendants undoc 
the provisions of tho Civil Procedure Code to ex¬ 
clude one of the causes of action from the trial. 
The Trial Court awarded the plaintif! a decree for 
joint pos'ession, which was attirmed in appeal 
without any objection having been made to the 
frame of the suit; 

Held: that in second appeal the defendant could 
not urge that the whole of the proceedings cul¬ 
minating in tbo decree for joint possession should 
be put an end to on the ground that contradictory 
causes of action ouebt not to havo been tried 
together. [PCS6 0 1] 

Direswar Bagehi—iov Appellants. 

Maknnda Ikhari for Res¬ 

pondents. 

Judgment.—This is an appeal by the 
defendants against a judgment of the 
learned Subordinate Judge of Jessore 
affirming a decision of the Munsif of 
Jhenida. The plaintiff brought a suit 
in the alternative, first of all, to recover 
certain particular specified land on the 
footing that a legal partition had been 
made between the parties and, if the 
partition was not legal, then he asked to 
be put ‘in joint possession with the de¬ 
fendants. This is not a case where the 
plaintiff sued to recover a particular land 
on the footing that there had been a parti¬ 
tion and that case having failed, the Court 
awarded a decree for joint possession' 
The plaintiff set out his case from the 
outset and defendants bad notice of the 
alternative case. They might have ap. 
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j)I;ei fco the Court under iihe provisions 
0 ! rnc Co'le to exclude one of tbe causes 
o( uo'icu from the presout trial. They, 
hc-.vever, did not do so. The case went 
to trial and was argued m both the lower 
Courts without any ob;”ction, and new in 
tiie seconl appeal we are asked to put an 
eu 1 to tlie whole of the proceedings on 
the ground that contradictory causes of 
action ought not to be tried together. We 
tliink there is no force in this contention. 
Having regard totho fact that bhecase was 
tried in that way without any objection 
in the hrst Court on the settlement of 
issue the objection urged in this appeal 
was not raised and in the lower appellate 
Con rt wliere the present appellants were 
also t!i3 appellants they raised no point 
ey.oeptiug the two rnentioned by the learn, 
el Judge in 1]!3 judgtnent as matters for 
detcriiiination and these matters having 
been determined in the suit against them, 
th.Q a|.’pollants cannot now in the second 
appsal raise a iiiattor which has not been 

considered by the lower Courts. The ap¬ 
peal fails and is dismissed with costs. 

v.b./b.k. Appeal dismissed. 

A. I. R. 1918 Calcutta 686 

OfllTTY AND BeaCHCROPT, JJ. 

Jnanendra d/o/ian Sen — Plaintiff- 
Appellant. 

V. 

Hori Ram Rabha and others —Defen- 
d ants—Respondents. 

Appeal No. 1621 of 1915. Decided on 
20th April 1917, from appellate decree 
of Special Sub-Judge. Dhubri, D/. Slst 
March 1915. 

Practice Remand —• Appeal decided on 
case not pleaded by parliet—Case should be 
remanded to appellate Court—Practice, New 
cate. 

An appellate Court dismissed the plaintlS’a 
suit and affirmed the decision of the primacy 
Court on a case which was neither set up by the 
plaintiff nor by the defendant and which was 
inconsistent with tbe defendant’s case: 

lldd: that the judgment of the appellate Court 
could not stand and that the case should be re¬ 
manded to the appellate Court for a rehearing of 
the appeal. [p gg? C 1] 

Savat ChcLndra Roy Chowdhuty and 
Satya Chavan Sinha —for Appollant. 

Gobinda Ghander De Boy, Abani¬ 
na th Bhaltacharya and Purno Cliunder 
Roy —for Respondents. 

Judgment. This appeal arises out of 
a title suit brought by the plaintiff against 
tbe defendant Hari Ram Rabha. Plaintiff 
sought to eject the defendant from about 


191S 

Sbighas of land, on the ground that he 
was a trespasser and that the plaintiff 
was entitled to possession. It appears 
bhatdefendant 2. Rani AbhoyeswariDebi 
purchased certain lakheraj land in 1901* 
In 1902 plaintiff took settlement from 

the Rani of the whole 54 bighas of that 

land. In 1910 ha brought a suit against 
the defendant for rent of the 8 bighas of 
which the defendant was in possession. 
In that suit defendantdenied the relation¬ 
ship of landlord and tenant and the suit 
was dismissed on the ground that no such 
relationship existed. Plaintiff accordingly 
brought this suit in ejectment against the 
defendant. Defendant’s case as put for¬ 
ward in his written statement wag that 
he was . 1 . tenant of the Rani under a set¬ 
tlement from the lakherajdars who had 
sold to the Rani. Evidence was recorded 
and amongst other witnesses for the de¬ 
fendant one Chakar Mech was examined. 
It appears that this Chakar Mech had left 
the looility in 1304 when he joined the 
military police and be had not been there 
since. 

The Court of first instance found that 
there was a settlement in favour of the 
plaintiff by the Rani, though the learned 
Munsif threw some doubt on that settle¬ 
ment on the ground that the officer in 
charge of the Rani’s affairs, who had the 
making of the settlement, was the plain¬ 
tiff’s father. The Munsif also found that 
tbe defendant failed to prove his tenancy 
from the time of the lakherajdars, but he 
came to the conclusion that the disputed 
area was held by Chakar Mech as a re¬ 
corded tenant under the lakherajdar and 
formed part of bis holding.- He was fur- 
ther of opinion that Chakar had acquired 
occupancy rights in his holding before he 
enlisted in the military police in 1304 
and that he had made over the land to 
Hari Rabha to hold on his account, on a 
verbal understanding that on Chakar s 
retirement from the nailitary police he 
would get it back. During his absence 
Hari Rabha was to pay rent to the lakhe¬ 
rajdar. It has been found also by both the 
Courts that in one instance, at any rate, 
Hari Rabha paid rent for Chakar’s hold¬ 
ing to the Rani (Bs. A). On appeal, tbe 
learned Subordinate Judge appears to 
have accepted the findings of fact arrived 
at by the first Court without much con¬ 
sideration of the evidence. 

The error that is apparent in the Sub¬ 
ordinate Judge’s judgment is that he has 
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dismissed tho plaintiH’s suit on a case 
which was not that of the plaintiff and 
was not that of tho defendant. So far 
from its being the case of tho defendant, 
it is absolutely inconsistent with it. 
The learned Oudge has dismissed the suit 
on a view of Chaker’s status which is 
inconsistent with defendant’s own plea, 
contrary to what Chakar himself claims 
and which the plaintiff has had no oppor. 
|tuniby of contesting. Under these cir- 
icumstances we do not think that tho pre. 
Isent judgment of the learned Subordinate 
Judge can be supported. We are accord¬ 
ingly compelled to set aside his decree 
and remand the case to the Court of the 
jSubordinate Judge for a rehearing of the 
appeal. Cost of this appeal will abide 
the result. 

v.R./r.k. Appeal allowed. 

A. I. R. 1918 Calcutta 687(1) 

Newbould and Shamsul Huda, JJ. 

Sukhu Ealwar —Accused—Petitioner. 

V. 

Opposite Party. 

Criminal Revn. No. 456 of 1918, Deci¬ 
ded on 18th June 1918, against order of 
4th Presy. Magistrate, Calcutta, D/- 8th 
May 1918, 

Calcutta Police Act (1866), S. 54 (a)-For 
offence under S. 54, property in accused’* 
poiieiiion muit be believed to be stolen be* 
fore coniidering whether accused ba$ been 
®ble to account for bis possession of that 
property* 

The preliminary condition which must be ful¬ 
filled before efiect can be given to S. 64 (a) is 
that there musi bo reason to believe that the pro¬ 
perty found in the accused's pcesession is stolen 
property. [F687 Cl,2] 

Court has first to find on sufficient mate¬ 
rials that there is reason for such belief, and it 
IS not until it has come to sucb a finding that it 
can consider the question whether the accused 
has been able to account for possession of the 
property. [PC67 C 2] 

Na Sanerjee, Jyotish Chandra 
Hajrah and Santosh Kumar Pal —for 
rebitioner. 

• _ petitioner has been 

convicted under 8. 54 (a). Calcutta Police 
Act. which provides that a person in 
possession of anything which there is 
reason to believe to have been stolen or 
fraudulently obtained shall be liable to 
punishment, if he fails to account for 
leuch possession. The preliminary condi. 
tion which must be fulBlled before effect 
can be given to this secticn is that there 
must be reason to believe that the pro- 


I>6rty found in the accused’s possession 
was stolen property. The reasons given' 
by the Magistraio for coming to this be- 
lief in the present case are stated in his 
judgment as follows. 

“First, that this silver bjir was foiiud alone 
with other article? alleged to have been stoleii 
and claimed by a certain person, about which 
Ibere was already a ca^o under S. I. p C 
airaiDstthoaccufocl; eecondly, that tho acciKod 
was asked to produce the key of tbo box iu which 
these articles were but he did not, and the box 
had to be brokca opcu by the Police Oliicer; and 

thirdly, that the accused failed to account for 
the bar. 

As regards the first of these reasons, 
the accused was acquitted of the charge 
referred to and in the absence of anything 
to show that the other articles were 
stolen, DO inference against the accused 
can be drawn from the fact that this silver 

bar was found wdth those other articles. ’ 
As regards the second of those reasons,' 
the failure of the accused to produce the 
key is not shown to have been wilful. 
His story is that it was not then in his 
possession, and this has not been rebut¬ 
ted. The third ground is net one on 
which the Magistrate is justified in find- 
ing reason for believing that the property 
was stolen.^ He bad first to find on suffi. 
cient materials that there was reason for 
such belief and it was not until he had' 
come to such a finding that he could con-^ 
aider whether the accused had keen able 
to account for its possession. Taking this 
view, we make the Rule absolute and set 
aside the conviction and sentence passed 
on the petitioner. The petitioner is 
acquitted of the offence charged and his 
bail bond will be discharged. 

v.B./it.K. Buie made absolute. 

A. I. R. 1918 Calcutta 687 (2) 

Chatterjea and Newboqld, JJ. 

Janaki Nath 8a/ia— Defendant—Ap- 
pellant. 

V. 

Kailash Chandra Singka and others — 
Plaintiffs—Respondents. 

Appeal No. 3807 of 1914, Decided on 
11th May 1917, from appellate decree 
of Sub-Judge, Faridpur, D/- 4th August 
1914. 

Lamdlord and Tenant—Purchaier in exe¬ 
cution of non-occupancy bolding luing for 
pos.e.iion—Another purchater recognized 
by landlord—Purchaier in execution could 
not get decree at landlord’! recognition 
of another purchaier amount! to lettle- 
ment. 

Plaintiff, purchased a non-transferablfl occu¬ 
pancy holding in execution of a money-decree 
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but ho iMd ir-t boeu recognized as a temot by 
tbp l.inrllord, and ?o ;ued to recover possession 
from 111 .: defend inr, ’.vbo was in possession under 
fi rtitious purchaso from tbe widow of tbe raiyaS 
• nd who was accepted and treated by tbe land- 
lor 1 as a ten.inl; 

llchl: that the plaintif! could not get a decree 
against the dofendant, who had been accepted 
and tcfsitod by the landlord as the tenant and as 
.-'ich trcjitinont araoimtcd to a settlement. 

■ ^ [V 6SS C 2] 

fogc^ih ChoH'h-a Hoy and Prokash 
Chandra Maziimdiii —for AppeU^-nt- 
Sarat Chandra Roy Ohoivdhiiry and 
Probodh Chandra Roy—(or llespOD- 
dents. 

Judgment.—The plaintiff respondont 
on 20th November 1908 purchased a 
non-transferablo occupancy holding in 
execution of a money.decree against one 
Melon Sheikh, {which was executed after 
his death against his heirs); but the 
phiubiff was not recogni/ed as tenant hy 
the landlord. He sued to recover posses- 
sioD of the holding from the defendant 
who was in possession. The latter set up 
a purchase in the year 1909 from one of 
the heirs of Melon, namely, his widow 
Kulo Bibi who is alleged to have ob- 
tained the entire holding from Melon by 
a deed of gift. lie also pleaded that he 
was accepted as tenant by the landlord. 
The Court bslow gave a decree to the 
plaintiff and the dofendant has appealed 
to this Court. Now, an involuntary trans¬ 
fer of an occupancy holding not transfer¬ 
able without the consent of the landlord, 
is operative as against the raiyat where 
the raiyat, with knowledge of the sale, 
fails or omits to have the sale set aside. 
As there was no finding whether Melon’s 
widow had any knowledge of the sale in 
execution of which tbe holding was sold, 
the case was remanded for a finding on 
that point. Tbe Court below has now 
found that she had no knowledge of the 
sale. 

It is contended on behalf of the respon¬ 
dent that although the sale was not 
operative as against the widow of Melon, 
by reason of her not having any know¬ 
ledge of the sale, the tenant’s interests 
did not pass to the defendant because the 
heba under which Melon’s widow is 
alleged to have acquired a right to the 
entire holding, is found to have been a 
paper transaction and Melon had other 
heirs also; and that, if the interests of 
tbe tenants did not pass to the defendant, 
the defendant did nob acquire any title 
by recognition by the landlord. But it 


is the plaintiff’s own case that the heirs 
of Melon bad abandoned the land, at the 
time of his obtaining delivery of symboli¬ 
cal possession. That being so and the 
defendant having been accepted and 
treated by the landlord as the tenant,! 
which, in the circumstances of tbe preseott 
case, amounted to a settlement, the lor.| 
mer acquirad a right to the holding 
In this view it is unnecessary to consider 
the effect of the tenant’s heirs not taking' 
stops to have the sale set aside after they 
had knowledge thereof, which question, 
moreover, was not argued before us. 
The appeal must, therefore, be allowed 
and the suit dismissed with costs in all 
Courts. 


V.H. R IC. 


Appeal allowed. 


A. 1. R. 1918 Calcutta 688 
Chitty and Be.achcroft, JJ. 
Sudhir Chandra Das and another— 
Defendants^Appellants. 

V. 

Kamal Chandra Dutta and others— 

Plaintiffs—Respondents. 

.Appeals Nos. 364, 413 and 414 of 1914 
and 153 to 167 of 1915, Decided on 5kh 
•July 1917, from original decrees of First 
Suh-.Tudge, Dacca, D/- Ist May 1914. 

(a) Praclice-Procedure-Money borrowed 

by executors for carrying on business of les- 
talor-Adroinislralion suit by creditors in 
High Court-Other creditors suing executors 
for debts due to them f'®® 7, “ f 

suits should be postponed and plainmi a 
lowed to prove claims in administration suits 

—Administration suit. i. 

The exeutors under a will borrowed la g 
of money for the purpose of catrymg on 
ness left by the testator, whhh 
Some of the creditors brought an .. j|- 

suit in the High Court, while 
instituted suits against the executor 
covery of the debts due to them from the estate, 
and these suits were decreed by tbe Court against 
the estate as represented by the gj. 

Held: that tbe Court shou d ^ 

cise of a wide discretion postponed the hear 8 

of these suits and allowed the ' oreditois 

their claims, along with the .of the credits 

of the estate, in the 

was pending in the High u Court a^sking 

specific order wae made by the Hig 

the lower Court to postpone those suiw^ ^ 

(b) Hind. Will. Act 

have statutory position and eila 

'"undTr t^Hindu Will. Act, an “acute; 
will has a statutory position ^ ijfee 

his testator vests in him. His po . ^ o, a 
that of a guardian of a f ^ but he 

widow succeeding to her for all 

is the legal representative of the tea 
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purposes and nil tbo property of the te-tat,>r vo-ifs 
in him ns suoh. (P (01 C ll 

(c) EKCCulors—LiobilUy of—Expculor bor¬ 
rowing money is personally liable —Borrow¬ 
ing reasonable—He is entitled to be indem¬ 
nified out of estate. 

An executor who borrows moiioy in tbc conrs" 
of the administration for tbo piirporo-s of tlio 
rstate is porsonalh- resp.TUsihlo for Ibo pavnicut 
of such debts, thouRb ho is entitled to b‘^ imlom- 
nified out of tbe estiito for such borrowing if bo 
shows that it was reasonublv and pr' P.'rlv 

(l’GUC2] 

(d) Executor—Powrr of—Buiines* left by 
deceased owner vests in executors—Executor 
can pledge estate for administration. 

Id India business ?eft hy n doceasi'd o.vnc-r is 
undoubtedly a heritublo as^et which pa t • lii.'i 
heirs, aud in Hie caso of a will, vests in his exe- 
cutOL. In respect of the duties of the executor 
in carrying on that business, whether be doe? so 
for tha purpo.-e of winding it up or of inakiug it 
over as a going concern to tbo permn cr persons 
entitled to inherit it and bis duties in dealing 
with any other part of the testator’s esU'e there 
does not appear to be any difference between exe¬ 
cutors in India and in England. An executor 
may pledge any portion of his testator’s estate 
in order to raise money for tbo purpose of ad¬ 
ministration, even when it is neccssarv to carry 
on a business loft by the testator. [P C'J2 C 1] 

(e) Executor — Liability of — Money bor¬ 
rowed by executors—Suit by creditors for 
recovery of money from estate—Evidence of 
mismanagement should not be shut up. 

Id a suit by tbe creditors against tbo executor.; 
of an estate for tbe rcc.->very from the estate of 
money borrowed by them for tbo purpose of ad¬ 
ministration, evideuco of mismanagement on tho 
part of tbe executors should not he shut out, as 
tbe estate cannot be rendered liable without de¬ 
ciding the qucsiion of tbe propriety or impro¬ 
priety of the executor's conduct in borrowing iho 
moneys. [P 602 Cl, 21 

Such a suit cannot be decreed against the es¬ 
tate but should be decreed against the executor; 
In their personal capacity subject to the right of 
indemnity, if any, out of the estato, unless it is 
established that the borrowing was in all respects 
proper and for the benefit of tho estate. 

[P692 CIJ 

In such a suit tbe executors cannot fully repre¬ 
sent tho estate, as their personal interests as exe¬ 
cutors are diametricallr opposed to those of tbe 
estate. ' [p 694 0 ij 

B, Chakrabarty, Basanta Kumar Bose 
and Bipin Behari Biswas —for Appel¬ 
lants. 

B.G.Mitra, C. R. Das, S. C. Roij, 
Sarat Chandra Basak Upendra hall 
Roy, Rajendra Chandra Guha, Gopi 
Chandra Das, Akhil BandhuGuha, Khi- 
ttsh Chandra Neogy, Prakash Chandra 
Pakrashi, Suresh ChandraDuss ^ndShib 
Chandra Palil for Reapondents. 

Chilly, J.—These are 18 appeals filed 
by Sudhir Chandra Dae, the infant adopt¬ 
ed son of Srish Chandra Das, through 
hia guardian ad litem Mr. A. 0. Banerjee, 
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and hy Mr. K, B. Putt, roooivor of the 
estate of Srish ('handra Dis, a;‘iin 3 fc as 
many dorrues of the l-’ir.sfc Sulioccliuate 
Judge of Dieea. Tlio IS suits wore heard 
hy tho Siihoniiiiato -fiidRO aud di5i)osod 
of hy him in one jnd^inont. The main 
(imstious are c immon to all thej>o suits 
hut there are p lints peouliar to some of 
them wivch inust ho •epii-ately dpalt 
with. The Si|l, -In has held 

tim o'tato of S,-i>ti r.i D-s i(i?[ion. 

sihle f'lr I liH ‘leht^ if« those IS 

suils, nil-; .Iviii:; tho I’xe.Mi'um from per¬ 
sonal li ihili! y. It. will ! o eotn' 0 !,ieiiD to 
tleal lira:-with tli(? uiioifioes whicli are 
coiivnoii to all the suifs ati-l then to devl 
with any [loinls peculiar to any one or 
more 'rf them. 

The facts are not seriously disputed. 
Srish Chan ll a Dis was a jsamiedar and 
l^ankor carrying on business at Dicca and 
elsewhere. He had inherited tho busi¬ 
ness fiom lii-i nrandf .tlier Ivaj Chandra 
and his father Pro'apCInuidra. The busi¬ 
ness was oiriiel on in tiie name of Issur 
Raj Chandra-I*r;.'tap Oiiandra Das. It is 
with this bankinj’ iuisincss tijafc wo are 
concerned in the-o appeals. Tlio method 
of business appears to have been to take 
deposits from the public and p:y tlieiii 
interest at tbe bank rato, while iiresum- 
ably out of those deposit*, loans were 
made to other persons at a hiiiher rate of 
interest. The busiucss undoubtedly bad 
agool name iu tlie district and many 
p3O[)l0 wore found witling to entrust 
their money to Srish Ghandn Das. The 
method of taking deiiosits was on recoiv- 
ving money from a person to pass to liim 
a huodi payable at 90 days’ sight or a 
promissory note or even a plain liatchitta. 
These documents appear to have lieen given 
rather as evidence of tbe deposics than aa 
negotiable instruments; that is to say, tbe 
depositor was often willing to leave his 
money with Srish Chandra Das long after 
the due date of the huudi or promissory 
note had expired. But we understand 
that the hundis and promissory notes 
were as a matter of form renewed from 
time to time. Srish Chandra .Das died 
on 12th December 1904, having trie day 
previous made his will, by which he ap¬ 
pointed his wife Raseswari Chowdhrani, 
defendant 1, executrix aud his cousin 
and servant Rajani Mohan Das, defen¬ 
dant 2, executor. 

The will is very short and simple, and 
no question turns upon its construction. 
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.H '2 e::ipov.'ere I liis wife to adopt Nirmal 
C'. Iri Das. the son of liis daughter, 
.roiiiii, or fail ng him any other person. 
To the son so to be adopteJ the testator 
Jett the whole of his estate, subject to an 
ali'/.vance of Its. 100 a month to he paid 
tc tv.o eldest daughters and two 
hC'U-a’ to he given to them. The testator 
left him surviving besides his wife Rases- 
wari four daughters—Sarojini, who mar- 
riel Dankim Chandra Ghowdhury and 
whoso son Nirmal Chandra was to be 
adoi'ted; Induniiiti, who married Bipin 
Beiiary Biswas; PromiU, who married 
Ghanoda Natli Roy Chowdhury (known 
as llaja of Dubalhati); and Sukumari. 
On 2-2nd February 1905, an application 
■.\''S made to tiie District-Tudge of Dacca 
for prol).ibc of the will by the executors. 
T .e testaber’s daughter Indumati tiled a 
caveat and on -Uli April 1904, Bahu 
C.iandra Ivuinar Dutt was appointed ad- 
luinistrator pendento lite. The probate 
case was soon afterwards settled. Indu- 
mati was paid Rs. 30,000 out of the estate 
and withdrew her caveat. Probate was 
accordingly issued to the executrix and 
executor on 22iid May 1905. On 26th 
Apiil 1906 Raseswari adopted the boy 
Nii'inal Chandra Das, wlio was theugiven 
the name of Siidhir Chandra and who is 
one of the appellants before us. The exe- 
cutors continued to carry on the business 
of the testator and for that purpose ap¬ 
pear to have borrovved very large sums of 
money. Their management was not suc¬ 
cessful and the estate became more and 
more heavily involved. 

On 2Gbh April 1912, a suit was hied on 
the Original Side of this Court (Suit No. 
415 of 1912) by Sudhir Chandra Das, 
through his adoptive sister and next friend 
Promila against the executrix and exe¬ 
cutor. In that case after contest a pre¬ 
liminary decree was ’passed by Chow, 
dbury, J., on 6th May 1913. Notices were 
issued in that suit to all the 107 creditors 
of the estate and we are told that among 
the creditors all the plaintiffs now before 
us preferred their claims. The business 
had gone from bad to worse and in 1912 
it was finally closed. In that year and 
in 1913, 75 suits were filed against the 
executors of the estate by various credi¬ 
tors, 6 in the High Court and 69 in the 
mofussil. Of these the High Court suits 
and 51 mofussil suits were stayed. The 
18 suits now before us were not stayed 
and have gone to decree. We think that 
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the Subordinate Judge did not exercisei 
a wise discretion in declining to postpone 
the hearing of these 18 suits also, and 
allow these plaintiffs to prove in the 
administration suit along with the rest of! 
the creditors of the estate. The matter] 
was brought to his notice, but he appears 
to have declined to act without a specific 
order of this Court upon himself. If his 
decrees against the estate were in other 
respects proper and could be supported 
even then it would give the present plain¬ 
tiffs a somewhat unfair advantage over- 
the other creditors of the estate, because 
they would come in with their claims 
already decided and increased by the 
costs of hearing in their several suits. 
It should be stated that in the adminis¬ 
tration suit Ghanoda Nath Roy Chow¬ 
dhury was appointed receiver. His place 
is now held by Mr. K. B. Dutt. In the 
administration suit Promila was removed 
from tho position of next friend and 
Mr. S. P. Bose was appointed on 27th 
July 1912. Later his place was taken by 
Mr. A. C. Banerjee. On 12th August 
1912, Ghanoda Nath Roy Chowdhury as 
receiver took possession of the estate, 
and it was at or about that time that the 
business was closed. For tji0 most part, 
the debts now in question intbeselSsuits 
were incurred by the executors between 
the years 1909 and 1912. In two cases 
(Suits Nos. 21 and 213) it is alleged that 
the hundis were in renewal of former 
hundis and that these debts were actually 
incurred in the lifetime of Srish Chandra 
Das. In another suit (No. 51) it *3 ^ 
that the hundis were in renewal of debts 
incurred by Raseswari when she was 
heiress of the estate, before the adoption 
of Sudhir Chandra Das. The main ques¬ 
tion in these appeals is whether the 
decrees should have been passed, as they 
have been passed, against the minor an 
the receiver, that is to say, against t e 
estate of Srish Chandra Das, and not 
against the executrix and the executor 

personally. . 

It is admitted that the claims in a I 

these 18 suits are based on hundis wri - 
ten by an employee of the firm aud accep¬ 
ted by Bajani Mohan DaS as executor. 
Rajani Mohan Das died pending the ap¬ 
peals and his sons have been brought OQ 
the record as his legal representatives, 
was argued by the learned counsel for 
plaintiff in Appeal No. 364, which is ® 
main appeal before us, that the execo ors 
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had power to carry on tho busines?, to 
borrow money for that purpose, and to 
bind the estate by those borrowings. A 
long and elaborate argument was addressed 
to us as to tho position of an executor 
under the Hindu law. It was said—and 
rightly said—that before the passing of 
the Hindu Wills Act (21 of 1870) he was 
a manager. It was not until the Hindu 
Wills Act incorporated S. 179, Succession 
Act, that the executor ac'^uired a statu- 
tory position, and that the estate of his 
testator vested in him. It was conceded 
that the powers of an executor under tho 
statute were, if anything, larger than 
those whiob be possessed before and it 
was said that no powers which he pos¬ 
sessed before had been taken away. It 
was argued that, as a widow or a guar¬ 
dian of a minor or a shebait was a mana- 
gar, therefore an executor, who was also 
a manager, stood in the same positioo. 
The argument isobviously fallacious. Tho 
analogy is in no sense complete, and the 
cases which deal with the peculiar powers 
of widows, guardians or shebaits havo 
really no bearing upon the present ques¬ 
tion. A very large number of cases deal¬ 
ing with such parsons and their powers 
were cited before us, and I have been 
some pains to examine those decisions. I 
am, however, entirely unable to sec that 
they afford any assistance for tho dcci 
sion of these appeals. We have to deal 
with executors and their powers and 
duties as such. An executor under Statute 
is the legal representative of a deceased 
person for all purposes and all the pro 
perty of the deceased person vests in him 
as such, S. 4. Probate and Administra¬ 
tion Act (5 of 1881) is a reproduction 
verbatim of S. 179, Succession Act (10 of 
1865), which was made applicable bo 
Hindus by S. 2, Hindu Wills Act. The 
executor is, therefore, in many respects 
in a different position from a Hindu 
widow succeeeding to her husband’s 
estate, a guardian of a minor, or a shebait 
of an idol. 

The estate of the testator is absolutely 
vested in the executor for the purposes of 
administration and he can deal with it as 
ho pleases, subject, of ocurse, to his res¬ 
ponsibility as executor for the due ad¬ 
ministration of the estate. His powers 
are defined in Ch. 6, Probate and Ad- 
ministration Act, while his duties are 
dealt with in Ch. 7. One of the duties 
of an executor is to collect with leason- 


able diligence the property of the de¬ 
ceased and tlio debts that wore duo to 
him at the time of his death (^^. 100). 
By S. 10") delits of every descrifjtion luust 
1)0 pai<l l)efore auy legacy. It has been 
held in several cases in this Court fcliat 
tho executor who b rrows money in the 
course of the administration for the 
purposes of the estate is persocallv res¬ 
ponsible for the repayment of such debts, 
though he is eutltlel to be indemnihed 
out of blio estate for -iicli bovretwing if lie 
shows that it was veafonably and pro¬ 
perly made. Thi-s principle wa^ iai l down 
in England in the case of Lnl'ouchcrc v, 
Twppcr (1) an 1 F-irhalI\\ Fayhn)li2). 
It has been applied to the case of Hindus 
in at least thieo cases decided by this 
Court— Ramavath Paul v. Kaiwi Lai 
Deij {'i), Dctendra Xalh Biswos v. Hem 
Chandra Roy (4) and Hatya Prashad Pal 
Chowdhrtj V. Pal Chon-dhry (-5). 

It is true thft in the last mentioned case 
the Court held the estate li dde on bat- 
chittas executed by the e.xecutrix hut thet 
decision was based on the peculiar facts 
of that c.^e. farhall v. Farhall (-) was 
referred to and the .’•eniaiks of Mel- 
lish, L. T., were applied. The English 
law a.s sbitel in varioii- pa?sag;vs in 
Willi ims on Exeeuiors was air'"' Hvvpt'd. 
I do not tliink that is can now- he ji'.cces-- 
fully contended that the principle of an 
executor’s personal liability as laid down 
in England and accepted by this Court as 
applicable to Hindu executors can be dis¬ 
puted. 


But it was said that those cases are 
distinguishable from the present, inas- 
much as the debts there dealt with were 
ordinary debts on contract and not obli¬ 
gations undertaken in the conduct and 
for the purposes of a business. It was 
argued that a business in India is on a 
different footing from a business in 
England, that it is here an heritable asset 
which passes on the owner’s death to his 
heirs. There is no doubt some distinc¬ 
tion between the two bub it is not a very 
real one. In England executors do, and 
must, carry on their testator’s business 
for the purpose, at any rate, of winding it 
up. As to how long they cun do so is a 
matter to ne po nsiderad in ev ery c ase. 

11 Mooro P C 199=5 VV R 797, 

2 ! {Ifi72) 7 Ch 129=41 L -J Ch 140. 

3. (190J1 7 C NV N ICi. 

4. (1904) 51 Cal 253. 

6. (19C0) 27 Cil 683. 



o)2 Calcutta SrjDiin Ofi vndr\ v. IvA'-riL Chandra (Ghitfcy, J ) 


1918 


Mic cotihicb of a husloess by 
ox'.'Ciu^nvs i’l lr-3 lieeii prolonged 

ov(;i’ a l.ii'gn nu'i:b('r of year?, as for lo¬ 
st -nee, where ■! testator has directed in 
g'V'.oral terms !li-il tliesale and conversion 
!,f hi; pro’-.'fty might be postponed for 
2 '' 'h :<oriQ*! as to the e-teculor should 
S;"fii cxpo'her.t: sue Cromt'i'^r, In re, 
V. {'•■■■n'tk'-r (hj. lu fndia husi- 
I :es> ^nn;h as this is un •oiiivelly a harit- 
:ah!o a—ct '.mo 'S’il'fiibho.i MtUjanlil 
Tt will puss to the cv.rrI's heits. 
lit) i, in ihu case **f a will, v.ill vest iuhis 
'ixecutor. In respect of th-'ilniies of the 
L-xecnlor in carrying cn tl'.afc Imsiuess, 
lAhcbi’.er he docs ?o far tho pnr{io>6of 
Avin ling it n)i, or of making it over as a 
gi. ii/^ ooncer*; to the persou or persons 
ifih iL!! 1 to i’lh-'iir it, timro does uot ap¬ 
pear to he any diti'erenco hatween his 
duties in ?o doim:, and his duties in deal¬ 
ing uitii :hu (jOi'-'V i-art of tho testator’s 
esrate. Aa executor may idedgoauy por- 
tdi;n of Ids ieedator’s estate in order to 
raise money for the purpose of adniinis- 
Itratioa, o. g., mortgaging a zatniodari for 
[the iia\ ment of Government ravouue. I 
lam unahlo to see any distinction between 
Inirf borrowing money for clljcr purposes 
of the estate and his borrowing money in 
loi'der to carry on a business. In either 
'eise he can only do so for the beneBb of 
th.o estate; and in so borrowing the res- 
|)on5ibility rests entirely upon him, sub¬ 
ject only to his ultimate right to be indem- 
niP.od out of the estate. 

It appears to me, therefore, that in 
these ca-ses the decrees ought uudoubtedly 
to have been passed against the executrix 
and the executor personally subject to 
their right of indemnity against the 
jesbate, if in the administration suit they 
ishowed that the borrowing was in all 
[respects proper and for the benefit of the 
i6s:ate; I must, of course, assume that 
they might be able to show that the bor¬ 
rowing was for the benefit of the estate. 
Here the facts, so far as they have been 
iuvestigited, point rather in the other 
IdirectioD. The learned Subordinate Judge 
has, I think, fallen into a serious error in 
shutting out evidence of anything like 
mismanagement on the part of the exe- 
foubrix and executor. He has also held 
tihat the question of indemnity cannot 
be gone into in this case. The 
latter would be a correct decision, if 


6, (1895) 2 Ch 56=64 L J Ch 537. 

7. (1902) 26 Bom 205. 


he ware making the executors liable. 

bub it is clo'arly wrong if he is making 

the estate liable, because in that case be 

h^s shuboutaoy question of the propriety 

or impropriety of the executor’s conduct 

in borimwing these moneys. Even on the 

present imperfect elucidation of the facts 

it w'oui.l appear that the executors acted 

recklessly in corrying on this buaicess. 

The debts of the business at the time of 

t!io toit'ator’s death, we are told,amounted 

to about six lacs of rupees. The executora 

continued to add to that iiahilitv and onlv 

• * 

succeeded in paying off a portion of it. 
The result was that the business after six 
or seven years of such management was 
found bo be insolvent and had to be closed. 
Kajani Mohan Das himself stated tbab, 
had it been closed at Srish’s death, the 
whole estate would have been ruined. 
This was probably an exaggeration, but it 
shows that the liabilities of the business 
G3 distinct from the rest of the estate 
were far in excess of its assets, for I do 
not think that the whole estate including 
the zamindaris can properly be regarded 
as assets of the business. No doubt look* 
ing at the testator’s estate as an entire 

whole, they might in a sense be so regarded. 

Rajani Mohan Das also admitted that the 
executors incurred a liability of some 
Rs. 50,000 in order to invest in immov¬ 
able property worth Rs- 70,000, t^be 
balance presumably being met from other 
portions of the estate. If the business 
was in that condition at thedateof Sris s 
death, it is difficult to see how the exe¬ 
cutors wore justified in borrowing or 
such a purpose. Nor could they be jasbu 
fieri in incurring further debts in the vam 
hope of saving the busioeas as a going 

concern. , , r» - 

As to the liability of Rajani Mohan Das, 

or rather (as be is dead) of bia ® ®' 
there can be no question. It was argu 
on behalf of Raseswari, defendant l. tnas 

she had nothing to do with the bu9i°®3 
and that she was nob accountable for cne 
acts or defaults of her oo-executor. 

evidence, however, shows that this coo- 

tention is nob correct. It was she w 
decided bo carry on the business attar db 
husband’s death and did in fact 
on. She appointed the 

Chandra Kumar Dubt, and the 
shows that bo some extent abe looked in 
the details of the business. She was 
that time in the position of heiress to Mr 
husband’s estate beoauae until the aauF- 
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tion took place, there \va3 a partial in- 
testacy. She was, therefore, in tlio dual 
capacity of executrix and hoirei^a. She 
cannot, however, escape her respoivoibility 
as executrix by pleading that sho gave 
orders in the other capacity. The argu¬ 
ments addresse.l lo us for the plaintilfs- 
respondeobs appoir to roc to he somewhat 
inconsisteut, because it was conceded that 
the executors could not charge the estato 
except for moneys properly borrowed and 
that the creditors were bound to make 
enquiries to see whether they wore justi¬ 
fied in lending to the estate, ajci the 
plaintiffs seek to make the estate liable 
without any investigation of those matters 
That the plaiotitfsmade no such inquiries 
is clear. There is no evidence of anything 
of the kind and it does not appear to have 
been contended before the Subordinate 
Judge that they made any such inquiries 
at all. 

lb was argued for the plaintiffs that, as 
the estate had vssted Id tho wilow <13 
heiress on the testator’s death and in the 
adopted son from the date of adoption, he 
being under the guardiaoship of his 
mother Raseswari, the estate would be 
hound as sho could assent to the borrowing 
of these moneys, first in her capacity as 
bensfioiary .and then in her capacity as 
guardian of the minor beneficiary. This 
is also fallacious, because tlie es'ate was 
wholly vested in the executors as such and 


they were responsible till such time as th 
adininistratioD wiscornpleto. Almitted! 
it is not yet complete and the pro.oriet 
of their borrowing may yet be investigate 
in the administration suit, ft shoul 
perhaps be stated that there is no pre 
vision in the will authorizing the 6x^ 

outers to carry on the business. So fa 

as they did so, they did it subject to th 
general law in such matters. In suit 
Nos. 21 and 213 (Appeals Nos. 758 and IG-I 
lb was stated that the haodis were in re 
newul of former hundis and that fcli 
original deposits had been mrdo in fcb 
lifetime of Srisb Chandra D,i 3 . It wa 
urged that in these suits at any rate th 
decrees should be against the estate. Ni 
doubt if the facts are aestated, these case 
stand on a somewhat different footini 
to the rest. It may well be that in thosi 
oases the executors would have bob litth 
difficulty in establishing their right t( 
indemnity and these creditors would gel 
the benefit of that in the alministratioc 
suit. Thera are, however, substantial 


ohjoctions to passing decreesat once again? 6 
tho esl.:Uo in these cases. In (Im first 
placn, the ovidonco l.liab ttio di'pc-iils weie 
rnado in Srisli Cliamlri/s lii'oiinio is liv 
no means co:ti|iloto. It, is at presont ra¬ 
ther a matter of infer-mce than ( l proof. 
8econ'll\, all cviiience nf misnrsn igoincnt 
has born tluit out, so tint it is impossiblo 
todeci io cno w.iy or other as to the pro¬ 
priety of the exeeiitor s couducl iu renesv. 
ing these ioans. Thirdly, theqne.stiou of 
inneniriitv has not been an-i cannot he 
gone into horo and that must t-o lUter- 
mine l befct'o the esta'e can ho charged. 
I tliink, therefore, that these claiinsshould 
stand over witli tho others fc.r investiga¬ 
tion in the administration suit. On the 
whole I am of opinion that these IS decrees 
against the estate cannot stand but that 
they must be entoreJ up against tho exe¬ 
cutors in their (»3rsonal capacity, subject 
to their right of inlemnity, if any, in tho 
administration proceedings. This dis¬ 
poses of t!ie main question which is com¬ 
mon to all the api-eals. With regard to 
Appeals N'es. i07, lo9, 161, IGo, -lid and 
III, it appe.irs that the liundis in these 
suits wore insunicicnt.ly stauipod. In 
Appeals Nos, IGl and 411 the ([iiestion 
cannot be gone into, as the Subordinate 
Judge points cut that the objection w;is 
not taken until afier the a'liDis-.ion of 
thoie liundis inevidence. As tothe other 
fou'' ;«p!)C:’ls I think that the Hnbordinate 
Judge is riglit in holding tint tho plain- 
tiil's were at liberty to give the go by to 


the hundis whicli wore ina lini^sinia in 
evidence and sue for tho coijsidrnition. 
Tint appears to he 30‘tie I l-i'.v, so far as 
this Court is cuncorned: see (iV f.ip Chand 
Morivaue v. Thakurani Mohoko .m Koarce 
(8) and Prumat'ia Nath Sandal v. Dwarka 
Nath Deij (91. In the aJininistralion 
suit these creditors could certainly come 
in and claim the executor's indemnity, if 
they had any. against the estate. 

Jd Appeal No. 156, the plaintiff chal¬ 
lenge! the validity of the adoption of 
Sudhir Chan Ira Dis. Tho learned Sub- 
orlioato Judge held that the point was 
beyond the scope of that suit and declined 


to go info it. In this he was, I Ihink, io 
error. If Sudhir Chandra Das was on 
the record as the beneficiary representing 
the estate, it is clear that the estate 
could only be represented by him if he 
was in fact suoii beneficiary. That would 


8. Ilb77-78J S Cal ni=‘2 C L li lliij. 

9. (l^SG) 23 Cal 851. 
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.If'pen 1 on the validity of his adoption. 

If the point was raisad. as in this case it 
ualouhtedly was, the lower Court ought, 
f think, to liave gone into it. In the 
view that I tal :0 ol the liability of the 
executrix and the executor, the matter 
hecumes :jf little iinnortauce as tlie suits 
mu=t fail against Sudhir Chandra Das. 
In all the other cases tlis '.•a!.li;y of 
adoption, though at one time in question 
was not seriously disputed either in tlie 
lower Court, or before us on appeal, This 
is sufhcient to dispose of the 18 appeals. 

There is, however, another and equally 
substantial ground on which the decrees 
of the Subordinate -Tudge against Sudhir 
Chandra Das must necessarily be set 
aside. It is clear from the record in these 
various suits that the minor Sudhir 
Chandra Das was not properly represent¬ 
ed in the Court below. In Suit No. 91 
of 1913 (.Appeal No. 162) the minor 
Sudhir Chandra Das was never made a 
party at all. The Receiver Kumar Gha- 
noda Nath Rov was a party, defendant 
6, and his place was taken by Mr. K. B. 
Dutton 22Qd Janurary 1914. The learned 
Subordinate Judge says that the absence 
of the minor was immaterial.astheesbabe 
was fully represented by the executors. 
Ordinarily speaking, no doubt, the execu- 
tors could fullv represent the estate, but 
Dotinaca«o like this where their per. 
son’ll interests as executors were diamobri- 
cally oppose! to those of the minor bene¬ 
ficiary and the estate. The minor is 
spoken of throughout in all the suits 
[except Suit No. 91 (.Appeal No. 162) just 
mentioned] as represented by his guardian 
ad litem .Tanaki Nath Roy. Wo have 
been at some pains to investigate the facts 
which led up to theappointmenb of Janaki 
Nath Roy in each and every one of 
these eases. It is not necessary to go 
through them in detail at this stage. 
It is su'fieienb to say that in most oases 
the plaintiffs proposed, as was cot un¬ 
natural, the appointment of Raseswari 
as guardian ad litem of her minor son. 
In most cases the notices required by 
0. 32. R. 3, Civil P, C., were issued ou the 
minor and Raseswari. In some cases no 
notice at all was issued. In many cases 
the service of the notice is left in doubt. 
Id several cases there was no formal ap- 
poiatment of a guardian at all. In all 
the cases however it appears that Janaki 
Nath Roy, who is a cousin of Raseswari, 
came forward of his own motion and 


asked to be appointed guardian ad litem. 
It is certain that he did so as the nominee 
of Raseswari. Now it cannot be disputed 
for a moment that the interest of Rases- 
wari were wholly antagonistic to the 
interests of her minor son. It was there¬ 
fore impossible that she could act as bis 
guardian ad litem, nor was it right that 
her nominee should be appointed to that 
post. .Another extraordinary oircumstance 
is that one at least of the pleaders for the 
parties, namely, Babu Birendra Chandra 
Sircar, was appearing both for the minor 
and his mother. In other cases we find 
that the pleaders in the Court below were 
occasionally to be found first on one side 
and then on the other. Thus Babu Peary 
ball Das, who appears throughout as the 
pleader of the minor or of the. receiver, 
appears in one case to have made an ap¬ 
plication for the mother. Reappears in 
one case at least bo have held a vakalafc- 
namah for Rajani Mohan Das* see the de¬ 
cree in Suit No. 91 of 1913. On 29bh 
May 1914, directly the hearing was over, 
Janaki Nath Roy put in a petition in all 
the suits (except No. 91 of 1913) praying 
to be relieved of his guardianship. This 
was granted on 20th June 1914, when 
Mr. A. C. Banerjea was appointed in his 
place. I should not be disposed to lay 
much stress on the absence in some cases 
of a formal order of appointment, in 
of the fact that the cases were all tried 
together, and Janaki Nath Boy was 
formally appointed in most of them. 

The substance however of the objec¬ 
tion is that the minor was not properly 
represented or his case, which was dia- 
metrically opposed to that of the 
tors, properly put before the Court y 
Janaki Nath Roy. This is shown by tb® 
fact that no evidence was called on 
behalf. The only witness 
called by him being a pleader who w® 
called to prove the affidavit in the P® 
tion for probate, in other words, to jd 
evidence in favour of the executors, 
cases were, except for some desu 
cross-examination, conducted pja® 
without opposition on behalf of 
minor. As I have before observed he 
learned Subordinate Judge (in my op 
erroneously) shut out the evidence o m 
management on the part of the ? '1 
which the pleader for the minor w 

to elicit by cross-examination, 1 

be said that in moat of the casaa ® o 
ceiver was also a party and that ® o 
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and did properly represent the estate. 
He was made a \y\\t\ simply iu liis capa. 
city as receiver. He does not appear to 
have taken any active part in the p.ro- 
oeedinfi. It may be that be liadno funds 
in his hands bo enable him to conduct the 
defence iu a move strenuous manner, The 
fact remains that the real defendant 
brought on the record to represent the 
estate was the minor Sudhir Chandra 
Das, and his interests, which were at 
stake, have not been properly safeguarded 
in the trial in the Court below. The 
learned Subordinate Judge appears to 
have taken a somewhat one sided view of 
the case throughout,‘and instead of en¬ 
deavouring to protect the minor and his 
interests has been too ready to protect 
the executors at the expense of the minor 
and his estate. There appears to be no 
foundation in fact for the suggestion that 
in the Court below the executors and the 
guardian ad litem of the minor were 
combining to defeat the claims of the 
creditors. The impression left on my 
mind after a full consideration of the 
whole case is rather that the executors 
were placing into the hands of the cre¬ 
ditors in order to relieve themselves of 
liability by throwing it on the estate. 

i would accordingly set aside all tlieso 
18 decrees of the Subordinate Judge and 
enter up decrees for the several amounts 
against the executrix and the executor 
personally (the executor now being re¬ 
presented by his sens), with liberty to 
the plaintifis to claim the executor’s in¬ 
demnity, if any, against the estate in the 
administration proceedings. The appeals 
must be allowed with costs, that is to 
eay, the suits will be dismissed against 
the present appellants with costs (one 
set only) in both the Courts. The plain¬ 
tiffs will have their decrees against the 
executrix and the executor personally 
with costs in both the Courts. The exe¬ 
cutrix and the estate of the executor will 
also be responsiblejointly with the seve¬ 
ral plaintiffs bo the appellants for their 
costs of these appeals. 

Beachcroft, J.—I agree. 

V.B./r,k. Appeals allowed. 
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M()oki-:hj];k and Nkwhould, J•^ 

^hinmollui Nath aiid njioH;;.’/"— 
Petitioners—;\|'| ollanis. 

v. 

Cfinhidltor —OppL’Sita — 

Respondent. 

Appeals N(k. 200 and 101 cf RTO, 
Decided on 2iUh -hmo against or iers 
of Dist. •Uulge, Midnaiore. 1> - 2Gth 
Januirv 191-3. 

Civil P. C. (1908), O. 43. R. I(t) and 0. 41. 
Rr. 17 and 19 — Appeal to special Judge 
dismissed fordcf.Tull —Application lo re hear 
also dismissed—Appeal lies — Bengal Ten¬ 
ancy Act (1885), S. 109 A-(2). 

• .\n .appeal lies to llie High Court froin an 
order refu.iiug to ro-bear an apical di?mi='ed for 
default, even though such appeal ha« beeu pre¬ 
ferred to the Special Judge under S fJ). 

Ben. Ten. Act, in a suit under S. 106 of the Act. 

fP 606 C 11 

Provask Chandra Mitter and Tarakes- 
war Pal Chojodhnt—iox Appellants. 

Probodk Chandra Chailerjee ior 
Chandra Pal—iov Respondents. 

Judgment.—This appeal is directed 
against an order whereby the Court be¬ 
low has refused to set aside an order cf 
dismissal of an appeal for default. A 
preliminary objection has been taken to 
the competence of the appeal. Tin ?uit 
was instituted under S. lOft, Den. Ten. 
Act and was dismissed by the Court cf 
first instance. An appeal wai tbereui'on 
preferred to the Special Judge under sub- 
S. 2, S. 109.A. When the appeal was 
taken up for disposal neither the appel¬ 
lant nor his pleader appeared and it was 
coDse(|uentlY dismissed for default, .^.n 
application was tlierenpon made to re- 
hear the appeal. That application has 
been retused and the present appeal is 
directed against this last order. On be¬ 
half of the respondent, it is contended 
that the appeal is incompetent and re¬ 
liance is placed upon the decision of this 
Court in Mothvr Chandra 21ajnvidar v. 
Tara Sunkar Ghnse (l). In our opinion, 
that case is clearly distinguishable and 
has no application to the circumstances 
of this appeal. There, an order of re- 
mand was made in an appeal preferred 
under S. 109.A. against the decision in a 
suit under S. lOG. An appeal was tlrero- 
upon preferred to this Court against the 
order of remand. A preliminary objection 
was taken that the appeal was incompetent 
and this contention prevailed. Bar.ei- 
jee, J_., observed that an appeal _la^ to 
"l.'riooa) 7 C W N 140. 
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l.c ( 

01 li.>- Cl, i! I,lie iiirifr S. 068 

fcuini a j;!;-co in Cli. 43 of the 
Ccce. As Clt. 43 rGv\beje n'.en- 

tioiieO ill 8. lOO-A. tlic inference was 
drawn that an ai‘pe-il clil not lio to this 
Court from an orner of roinan'l made 
bv a Special Jndir,'; in Lire exorcise of the 
npieiiate pfAvcisundei S. lOO.A. 

lu the pic'-enfc cate 8. JOD A. soh-S. 2, 
irnfMe ilie provisions of tho Civil Proee- 
dure Cole rciatin.q to appeals applicable 
10 the appeal before the Special Judgo. 
One of th,t ?0 nrovi-iens is enil.otlied in 

0. 41, K, 17 , whioh provides as fol¬ 
lows ; 

fixed, or cn any ciher dav 
to uLicii _t}K> Ltiiriu- may be adjourngd. the 
ncpi nr.t aprear when the appeal is 
falPdou fer l.cin:ui>. Ihe Crurt may make an 
< rdt-r tlv.L the apieal be dismi^ted." 

1 be Special Judge in the exorcise of 
the power thus vested in him did riismiss 
the appeal. Thereufcn K. 19 became 
applicable. That rule provides that where 
an appeal is dismisscil under i:. 17, the 
iv^ppeilftnt n;ay apfdy to the app-ellato 
|.auifc for the re-adjni-sicn cf rhe appeal. 
This attrads tho opnatir.u ci 0.4 3, R. 1, 
which j-rcvidcs that, an appeal 
ebaii he under tlic piovisior.s of S. ]04 
^oiij an order of refusal urrder R. 19, 
0.4), to re admit an appeal. No ques¬ 
tion arises as to the applicability of 
Cb. 42 of tlio Codo of 18S2 or of the 
corresponding provisions of the Code of 
1908, as under S. 2 of the latter Code, an 
order of dismissal for default is nob a 
decree. There is no escape from the posi- 
tion that this appeal is competent under 
0. 43, R. 1, Cl. ([}; in other words, an 
|appeal lies from an order refusing to re- 
hear an appeal dismissed for default, 
even though such appeal has been pre- 
jferred under 6. 109 A, sub-S. 2, in a suit 
mnder S. 106, Ben. Ten. Act. 

As regards the merits, we are of opinion 
that this appeal should be allowed and 
the appeal preferred under S. 109.A, 
which was dismissed for default, restored. 
This order however, is made on terms. 
Tho appellant will pay to the respoijdent 
two gold mohurs as costs hero and in the 
Court below. This sum must be de- 


po^i^ed within one month of the arrival 
cf the record in that Court. If the de- 
13 miale. as directed, the appeal 
will stand restored and heard rn the 
merits. If it is not so deposited, this 
appeal v iil stand dismissed with costs, 
one gold luchur. It is conceded that this 
judgment will govern the other appeal 
(M. No, 201 cf 1915). In that appeal, 
however, there will be no separate order 
for costs. 

y r-./R K. Appeal allowed. 
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^ Walmslet and Greaves, JJ. 

Kedar Noth iUatia—Judgment debtor 
—Appellant. 

V. 

Jofjendra Nath Das —Decree-holder— 
Eespondents. 

Appeal No. 214 cf 1917, Decided on 
18th July 1917, from order cf Sub. Judge, 
First Court, Ilcoghly, D/. 30th April 
1917. 

Presidency Small Cause Courts Act (5 of 
1882), $ 31 (b) —Transfer of decree to Mun- 
sif without Intervention of District Judge is 
good. 

Tbs transfer by a Presidency Small Cause 
Court cf its decree for execution to a Moosif 
direct without iutcrvenlion ef the District Judge 
is rerfectly good under S. 31 (b), Presidency Small 
Cn’ se ' ourts Aft. [P637 C 2j 

Wlic-ro in the C'-py of a decree transmitted for 
cxfcuirn aud the certificate o( ttansler, the 
ue.iiie of the decree boider was written as Bencde 
iH’hari D..s In tho ^iaco of Bencde Behari Bose, 
the correct name: 

nd}: that it wa,- apparently a mere clericsj 
mist.'dce nnd was of no consequence. [P 0 2J 

Soroda Ckara7i Maity —for Appellaui’* 

/l.sr>a?jyun Chotterjee and Panchanan 
Ghnse —for Respondent. 

Judgment. —This appeal arises out of 
the following circumstances. One Beuode 
Behari Bose obtained a decree io the 
Presidency Small Cause Court against the 
appellant and subsequently sold this de¬ 
cree to one Jogendra Nath Das. At the 
instance of Jogendra Nath Das the de¬ 
cree of the Small Cause Court was trans¬ 
ferred for execution to the Munsif at 
Ulu'-eria. Before the Munsif three ob¬ 
jections were taken and they were all 
overruled by him. There was an appeal 
to the Subordinate Judge but that was 
dismissed. The first objection taken in 
this Court is that in the certi6cate, as 
also in the copy of the decree, the name 
of Benode Behari Das was written in 
place of .Benode Behari Bose. This ap¬ 
parently was merely a clerical error and 
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is of DO consequonce. The seocod ohjec- 
tion relate? to the notice of assi^nD oi.t. 

The ohjoction that wero pressed inhrth 
the lovicr Courts were cf an entirely 
ditferenb nature. NYe cannot, tlieroforo {jo 
into the question regarding the notice of 
ttssignment. The third point is as fol¬ 
lows. The decree was sent by the Small 
Cause Court direct to the Munsif without 
the intervention of the District duJgo. 
It is said that this is an error and in con¬ 
sequence the subsequent proceedings will 
not merely be irregular but utterly void, 
and our attention has been drawn to the 
case of Debi Dial Sahu v. Mohnroj 
Singh (l). But under S. 31 (h), Presi¬ 
dency Sniall Cause Courts Act it is laid 
down that the Court may in all other 
cases (that is to say, othor than the cases 
where execution is sought against im¬ 
movable property situate within the 
local limits of a High Court) send the 
decree for execution to any civil Court 
within the local liriiits cf whose jurisdic¬ 
tion any immovable property of tlio 
judgment debtor may be found. Tho 
Small Cause Court at Calcutta reads that 
section as meaning that the provision of 
0. 21, R. 5, Civil P. C., which requires 
that when the decree is transferred to 
another Court for execution that decree 
should bo sent in the first instpneo to the 
District Judge, does not applv to the de¬ 
crees of Presidency Small Cause Courts 

and the printed notice which aceorn- 

panics tlio decree sent for eACcution in- 
vites the attention of the Court to which 
the decree is transferred to tho fact Ibat 
0. 21, R. 5 dees cot apply. I do net, of 
course, suggest that this statement by 
the Small Cause Court, has any legal 
effect, but I mention it merely to show 
that in sending the decree direct to the 
Munsif the Small Cause Court was fol- 
^wing its usdrI practice. Locking at 
S. 31 (b), I cannot myself understand 
why there should be such a clause if it 
did not mean that the procedure of the 
Braall Cause Court was put on a different 
fooling from that of other Courts in the 

rnatler of transferring decrees for execu¬ 
tion. 

The question is one which does not 
appear to have been discussed on many 
occasions: but in the case of Sham- 
sunder Saha v. Anath Bandhu Saha (2) 
refere nce is made to this point and it 

1 . tlBrS/ Ual '( 64 . ~ 

9 . ( 1910 ) 87 Cal 674^6 I G 97 . 


p.piitT.rs to niO that tlio proper interpro- 
lat iou lo he )iut upon tlie jiulgn.ent de- 
liveu-d I'V till) lii!o Chiif Justice i.-J that 
he IkM iti that cr.j'c fiint the t!ali^ft■r off 
tho ikcrco lo t!:o Munsif dirccr. was per 
fectly goid under S. 3i (li), Presideiiey 
Small Cause Couris Act and that the 
iucomi'etency of the Munsif in that case’ 
Sjirang solely froni the fact that hi; pecu. 
niary jurisdiction was not large enough 
to cover the decree sent to him. 0:i the 
authority cf this ruling os also upon 
wliat appears to ho (ho [iloiii meaning ol 
S. 31 {!)), I think that the clii-.'ctic'U is 
not tenable. I must add that the leariied 
vakil has expressly witlidraw n the argu- 
nient that the Munsif had not Uni'orial 
jurisdiction to -ieal with the decree. I 
am of opinion tliat the appeal should be 
dismissed with costs. 1 assess the hear¬ 
ing fee at two gold mchurs. 
v.h./r.k. Appeal dismis!>e<l. 
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CiiiTTV .\Nn Be.*.ci;cr()I'T, J.T, 
Javendra Mohun Cl.oudliUi}/ and otheri 
— Plain tills—Appellatts. 


V. 


Gopal Chandra Z/nr— Defendant—Res¬ 
pondent. 

Appeal No. 2.S21 cf BMC, Decided on 
]Sth April 1917, ftom the ciigina!decree 
of Special Judge, Myrn* i.eirgb, D;- 12th 


une 191-5. 

Evidence Ac; (1372). S. 90 - Document, 
ol ti|»ncd or fcaled —S. 9 does not apiily. 

S. 90 doer not sipi ly to-an [incient dccinnent 
.hioh neiilior firined uor Sfakd cor puip.itts 
I) te iu liie bandwiit'URcf ;iuy larlicidnr per- 

OD. [PCLiSUll 

Jegesh, C7m«//Va li<-n and Mnhunda 
^ath for .Appellants. 

TttUiiitb C.huv/tpr Kponi and Naresh 


Chandra Sen Gv.pta—ior Respondent. 

Beachcroft, J.—Tlie plaintiff is the 
appellant before us. He applied under 
S 105, Ben. Ton. Act, for settlement of 

rent payable by the defendant. The do- 
fendant claimed that he wasaraiyat hold¬ 
ing at fixed rates The first Court found 
that the .tenant was not a raiyat holding 
at fixed rates and it assessed rent at the 
rate of Rs. 2-8-0 on the whole of the te- 
rant’s holding; it also gave an enhance¬ 
ment on account of the rise in prices. 
Both sides appealed to the Special Judge. 
The plaintiff appealed against the deci¬ 
sion as to the rate of rent and the defen¬ 
dant appealed against the decision as to 
status. The learned Judge held that the 
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j;rc-5U!iiptioa of S. 50 (2), Ben. Ten. Act, 
.i|'i)Iy in this ca.so, an 1 e.pphing 
lij'i.!. I'l'e-Uiiiption he Ijelrl that the defen- 
i:n‘ a raivafi at tixcl rates. Some 
old papers np[>e;\r to have been filed in 
the case daiinp .hack to 1204, 1275 and 
1270, Tiie pajiers of 1275 and 1270 show 
•‘■li t t’le •.onant was boldic}’ at tb.e same 
mte a‘ hidi he was holding at the time 
-'f tlio institution of the suit. The paper 
-'f 1201, however, shows a different rate, 
this laper, it appears, was neither signed 
Dor sealed, nor is there any evidence to 
shew that it was written by any parti¬ 
cular person, and in that state of facts 
the learned Judge held that S. 90, Evi¬ 
dence Act did not apply. The first argu¬ 
ment addressed before us is that the learn. 


ed Judge is wrong in so deciding and that 
the Judge ought to have jiresumed that 
the document was written by the person 

it was to write such docu- 
meiits. In iny opinion, this argument 
cancot be snstaiued, S. 90, Evidence Act, 
provides that the Court may presume 
that the signature and every other part 
of a (Ucuii'.ent, which furports to bo in 


the han.dwi ir,ing of any particular pcisoo, 
is in tliat person’s liandwriting. As al- 
ready stated, tho document lias not been 
signed, nor does the document purport to 
be in the handwriting c( any particular 
persoti. Q are asked to go beyond the 
presumption specified in S. 90 of the Act. 
Tlie first point, therefore, cannotcocceed. 

The next point taken is that the ten- 
ancy was created subsequently to theBer- 
raanent Settlement and that, therefore, 
the presumption raised in S. 50 (2), Ben. 
Ten. Act, does not apply. As-regards that, 
it is a suHieient answer to say that the 


learned Judge refused to accept the evi¬ 
dence which bore on the question of the 
creation of the jote subsequently to the 
date of the Permanent Settlement; and, 
that being his finding, the provisions of 
S. 50 (2), Ben. Ten. Act applv. The re¬ 
sult then is that the learned Judge’s de- 
cision as regards the status of the defen¬ 
dant must be upheld. It is then argued 
that the learned Judge has not dealt with 
an appeal of the plaintiff as regards the 
rate of rent to be assessed. The learned 
Judge points out that there has been some 
increase in the area from the date of the 
earliest papers, which he accepts and he 
assesses rent in respect of theescess area. 
He does not, in so many wtfrds, accept 
the rate which is settled by the Assistant 


Settlement Officer, viz,, Es. 2.8-0 per 
kur, but as he does not interfere with 
the rent so settled, it is obvious that he 
intended to uphold the rent thus settled. 
Then it is further urged that the Judge 
ought to have entered into a discussion 
of the evidence in regard to rent because 
tl'.e landlord claimed some higher rate 
than Es. 2/8. As regards that all I need 
say is that it does not appear that that 
question was argued before the learned 
Special Judge. In my opinion, this ap¬ 
peal fails and must, therefore,bediemiss- 
ed with costs, two gold mohurs. 

Chitty, J.—I agree. 

v.B./R.K. Appeal dismissed. 
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Fletcher and Newbould, JJ. 

Mitu Sheikh —Defendant—Appellant. 

v. 

Amrita Lal Sen and anoflier—Plain¬ 
tiffs and pro-forraa Defendants—Respon¬ 
dents. 

Appeal No. ISOl of 1916, Decided on 
13th July 1917, from appellate decree of 
Covenanted Sub-Judge, Nadia, D • 2yth 
April 1916. 

Bengal Tenancy Act (1885), S. 180 and 
Ch. 6 —L^ase of chur land for lerm of yean 
is not of utbandi nature. 

A tenanev of a ebur land fora term of years . 

created by a lease in writing ODreghtered, the 

rent being payable at the rate of Rs, 2 pet b'.gha 
in respect of such of the land as for tbe lime 

ing is capable of being brought into enUivation, 

is notone of an utbandi nature, but is a noo-oc* 
cupancy holding to which Cb. 6, Ben. Ten. Act, 
is applicable. 

Jilohini Mohan Chatterjee andBarom- 
shibashi Mukerjee —for Appellant. 

Jotindra Nath Sen—for Respondents. 

Flelcher, J.—This appeal arises out 
of a suit in ejectment brought by the 
landlords to recover certain ehur land, on 
the allegation that tbe term of the lease 
in writing under which the tenant held 
had expiired. The land, as I have already 
said, is chur land. The learned Judge id 
the lower appellate Court found that the 
lease was not admissible in evidence an 
he decided the rights of the parties apart 
from the contract of tenancy that they 
entered into but on the footing of a cus¬ 
tom of utbandi. Tbe custom of utbandi 
i? referred to in tbe various Gazetteers 
or ether official or demi-official works, 
is apparently a custom whereby tbeteu* 
ant takes tbe property for cultivation for 
a particular season. That clearly is do 
the tenancy in this case. The tenancy 
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liere, accordiog to the contract hotwoen 
the parties, was (or a term of 0^ ^oars. 
The view of the learned .ludgo that the 
lease between the parties cannot ho looked 
at is obviously wrong. The leaso in this 
case was pleaded by the plaintiiVs as the 
foundation of their suit, namely, that the 
term had expired and they were entitled 
to recover possession of the land. The 
lease, it is said, is of an uthandi nature. 
It apparently is nothing of the sort. The 
lease is a lease of chur land, the rent be¬ 
ing payable at the rate of Rs. 2 per bigha 
in respect of such of the land as for the 
time being is capable of being brought in- 
to cultivation: that is, when the laud be- 
comes drv, it is charged wdth rent during 
the contii.nance of the tenancy. The 
lease being a lease of chur land, the rights 
of the parties are governed under the pro¬ 
visions of S. ISO, Ben Ten. Act. Under 
that section Ch.6, of the Act does not 
apply to raiyats holding land under the 
custom of uthandi. But it does apply to 
chur land. The defendant in this case 


conllicting decisicns reported as uanp 
Mohtui v. h’ishal SiiKjh U) and tlie 
other as V. Tfj/tuar lia: (i- 

man Sorkor f'2). I am clearly of opini 'U 
that this defendant hold this c-liuv I . . I 
under a lease in writing which regulated 
the ri-hts of the pailies and that thc-^e 
rights cannot ho governed hy tlio custom 
which the terms of tlie docun.ent n Lit 
have exjTCSsly excluded. I think, there¬ 
fore, that the plaintiffs are not entitled 
to recover j>osse'sion of this land. We 
ought, therefore, to set aside the dec:ea 
of the learned Subordinate .fudge ar.n res- 
tore tlio decree of tlic Munsif with costs 
in all Courts. 

Newbould, J.—I agree. 
v.R./R K. _ _ Appeal a Ucn-c i 

1. (1916) 33 r C 978 

2 (1917) H Cal 2G7=.^9 I C C4- 
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Flmtchkr a^d Nkwbould, -T-f, 

Sain Chandra Basu and of/ier.s—De¬ 
fendants—Appellants, 


clearly does nob come under the category 
of raiiats holding under the custom of 
utbandi. He was cultivating under the 
provisions of the lease that is mentioned 
in the plaint, the expiration of which was 
the foundation of the plaintiffs’ suit. To 
call the defendant an uthandi raiyat is 
altogether wrong, if utbandi ineansa per¬ 
son as described in these Gazetteers and 
the other official and demi ofticial works 
that have been referred to us. This is a 
man cultivating on chur land under the 
terras of a lease in writing whic'i is not 
governed by any custom at all. Therefore, 
it seems to me quite clear that Ch, G. 
Ben. Ten. Act, does apply, to this case. 

If Ch Gdoes apply, the defendant either 
held under a registered lease or does not 
hold under a registered lease. If hedoes 
not hold under a registered lease, then he 
cannot be ejected except on the ground 
that he has failed to pay the arrears of 
rent. If he holds under a registered lease 
—although apparently the lease in this 
case is not registered—then, under Art. 
1 (a), Soh. 3, Ben. Ten. Act,'the suit is 
barred by limitation, it having been 
brought more than six months after the 
expiration of the term granted by the 
lease. In either view of tne case, the tenant 
of this chur land is, in ray opinion, clearly 
a non-occupancy raiyat to whom the pro¬ 
visions of Ch. 6 do apply. It is not ne- 
oessary for us to decide between the two 


V. 

NiUna Copal Haldur and obV«— 
Plaintiils sirl defendants ~ Uespondents. 

Api>eal Ko. 1691 of U'ld. Decide.', on 
19th April 1917, from aiipellate deciee of 
Addl. Dist. .dudge. 21.1'erf.anhr,r.?, 1) • 


l-Oth March 1913 

(a) Bengal Tenancy Act 
Art. 3 —Dispossession by Ian 


(1885). Sch. 3, 
diord as such is 


necessary. . 

I ovi'T :hnl special ruh? of htnilal^on as 
prUe-nu.4rt.3.Seh. 3. B.n. T.^n. Act, may 

v,ili*r.olneCP^-iry.tb.it il.e 

tbp ^v n-.HanJl-.tda^such. P - 00 ^ U 
.} Bengal Tenancy Act MSSS), Scb. 3. 

3-Soit by dispossessed raiyat to recover 
;c8sion from purchasers in exfcul.on re- 
nised by landlord is governed by Art. 3. 
suitbva ratyat to recover po^ses-iou cf a 
liing, from which be was dispossessed by the 
ndants with whom it was settled by the laud- 
s alter they had purchased it in cxecutiou ol 
soree, is governed by Art. 3, Sch. “j 

lamr.hnndra Mojumdar and Panch - 


—for Appellants. 

Saskt Sikhar Bose and Bnoj i\ohan 

Maznmdar-foT RespondontB. 

Fletcher, J.-This is an appeal by 
defendants I, 2. 3. and 5 from a decniou 
of the learned Additional District .Judge 
of the 24 PergannahB, dated I5tb March 
1913 , affirming a decision of the Munsif 
at Diamond Harbour. The only question 
raised in thia appeal i3 the question of 
limitation and that is whether .^rt. 3, 
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landloi’d ?in*i pcs5fS-ior. wns delivered in 
the veil- iy!i4. Then the landlordSGtfclel 
ficive of the I ind'i \vith the present fer:nanfe3, 
defenrlaiiis 3, 4 and j. Tlio plaintilTs 
Inoiight (heir for pof^ession of a 13- 
anca Phare of the property, allegin''that 
the dip[.'o?p‘>:aion tool: place in iOOf). The 
only question tint lias he^n argued in 
thi-; ij'peai is whr-thcr tlie special rule of 
linutatioii ter a cise of this nature 

or u heth r, as soiise of the cases say, the 
disjiosscssion, in order that the siiecial 
rule of lirnitation comprised in Art 3. 
'Sch. 3, may apply, must he hy the land- 
Icrd as such. The decisions are not all 
one way. There are conflicting decisions 
OQ this point. The late-t daeisinn is one 
of n,y own which is in favour of the ap. 
plUuts and, iu the view tiiat the matter 
ia one on wliich dirfereiit Courts have 
coni; to difTerePi. coneiU'icu?,'! think my 
own decision in v.hich TrUnon, .f., con- 
cune.l is, with ull due roppect, as mucli 
likdy to ho ridnt as the others. 

iliOwor.U as .cucli" .i; not appear In 
the urticic and it is admitted that the 
8[;cci:il rule of liinititicn, which was pass¬ 
ed apparoDtly for the reason that dis¬ 
putes between landlord and tenant as to 
ouster should be settled and determined 
within the shorter period fixed by the 
legislature rather than the longer period 
of twelve years, is considerably cut into 
by the addition of words in the article 
such as tho words "when the landlord 
dispossesses as such.’' There are no sucli 
woids iu tho article and I do not see why 
the article should be iimitei or thegeuera- 
Hty of tholanguage used therein cut down 
because it may be a hard case on the 
tenant. Those holdings are of soiall value 
as a rule and it is essential that disputes 
of this nature should be decided within 
tho shorter period mentioned in the article. 

I see no reason to dissent from the judg. 
inent that I delivered in Fani Bhusan 
Sarkar v. Ptilin Chandra Mandnl fl). 

1. {1910j6I 083fi. ^ 
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That being so, I do not agree in the view 
of the learned Additional District Jadge. 
The learned Mnnsif came to this finding.* 
That assiiuiing^th^.t the special rule of 
limitaficn contained in Art. 3, Sob. 3, 
Bon. Ton. Act applied, he was of opinion 
rhat the evidence did net show that the 
dispossession took place in 13l2as alleged 
by the defen lints and, therefore, the 
plaintilfs’ suit, iu any event, was brought 
within time. The learned Additional 
District Judge made no finding in this 
respect. The case must, therefore, go 
back to the lower appellate Court for the 
purpose of making a finding as to whether 
the suit was brought within time, having 
regard to tho fact that, in our opinion, the^ 
special rule of limitation does not apply, 
and then to pass a decree according to 
law. Costs will abide the result. 

Newbould, J.—I agree. 

v.B./H.K. Case remanded. 

A. I. R. 1918 Calcutta 700 
Chattlbjka ajjd Newbocld, JJ. 

Uadish Bapari —Petitioner — Appel¬ 
lant. 

V. 

Bogamulla Sheik —Objector—Opposite- 
Party. 

Appeal No. 4-i2 of 1914, Decided on 
31st Jininry 1917, from original order of 
Disb Judge.. Assam, D/- 20ih May 1914. 

{») Mahometan Law—Guardian — Father 
has preferr-ntial claim to guardian of 
miftor daughter** prcperty-^GuBrdittni •no 
Wards Aci (1890), S. 17 (!’. 

According to Mabomedaa law tho father has 
a preferential claim to bo the guardian of his 
minor daughter’s property. Tbcugh IheGuar* 
dians and Wards Act gives to the Judge power 
of appeintiag anybody as guirdiao, S. 17 (2) 
lays down rules which bring the provisions of 
the Act into line with thess of the Mahomedan 
law. [P 701 01? 

(b) Mahomedan law —• Guardian—Guar* 
dianship for marridge—Rules underMaboo* 
edan law are not affected by order under 
Guardians and Wards Act (1890). 

The rules as to guardianship for contracting 
marriage on babalf of a Mahomedan minor 
depend oxclu?l,vely upon Mahomed-iU law and 
are not affected bv any order made under the 
Guardians and Wards Act. fP 701 0 2] 

Khitish Chandra Chakrahariy ao'l 
C. Bardalai —for Appellant. 

Judgment. —This is an appeal against 
an order refusing the application of the 
appellant to be appointed and declared 
guardian of the parson and property of 
his minor daughter under the Guardiana 
and Wards Aot, 1890. The learned Dis¬ 
trict Judge has refused the application 
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OD the ground that according to thol^unni 
•school of Mahomedana, which prov iila 
in this 0130, tho mother's mother li la a 
preferential claim over tha father to tho 
•custody of an infant on tha dcith of l.lio 
mother and also on the ground that it 
will be in tho best interests of tho minor 
that she should remain for tho pios-n'. 
with her mother’s relations. Tho-»'i aro 
good grounds for refusing tha aitpjiluit’a 
application to be appointed gUM-dian of 
the person of the minor hut no suT'clent 
reason has been given why he sao\ild not 
be declared guardian of her propc=irty. Ac¬ 
cording to Mahoiuedan law he his a 
preferential claim to he the minor's 
guardian fur this purpose. Though tho 
(juardians and Wards Act gives to the 
•fudge power of appointing anybody, S. 17 
(2) lays down rules which bring the pro. 
visions of the Act into line with those of 
the Mahoraedan law. We aro told that 
the real dispute between the parties is 
about the right to give the girl in mar¬ 
riage. It is sulBcient to remark that tho 
refusal to appoint tha appellant guardian 
of hU daughter’s person in no way dim¬ 
inishes his rights as a father under the 
Mahomedan law in this respect. The 
rules as to guardianship for contracting 
marriage on behalf of a minor depend ex¬ 
clusively upon Mahomedan law and, 
therefore, are not affected by any order 
made under the Guardians and Wards 
Act. We accordingly allow this appeal in 
part and declare the appellant Uadish 
Bepati trfbe the guardian of tho property 
of hie minor daughter Gul Binu who was 
born in Sraban 1320 B. S. The respon¬ 
dent did not appearand we make no order 
as to costs. 

V.B./r,k. Ajopeal partly allowed. 

A. 1. R. 1918 Calcutta 701 (1) 

J’letcher and Newbould, JJ. 

Bhabasindlu Saldar and another— 
Plaintiffs—Petitioners. 

V. 

Kesab Chandra Haidar and others —De¬ 
fendants—Opposite Parties. 

Buie Nisi No. 76 of 1917. Decided on 
11th May, 1917, against the order of 
Munsif, Second Court, Diamond Harbour 
in Misc. Case No, 254 of 1916. 

CivilP.C. (1908), S. 115 .ndO. 47, R. I 
. Eserctie of dUcrekion in refuting or granl- 
ing review—High Court can not interfere. 

The High Court in reviaioti under S. 115, can¬ 
not iaterfere with the disoretioo of a subordiuate 


C •lift ns (.1 wl'oth.'r it ohnnld or shoiiid uot 
rovi.i.v it-i juil -nii'iit. ^1’ 701 C 2] 

SiiT.iihi M.iit’i —for Votitionor.s. 

Judgment.—'This is a rule caJli.ig on 
tlie oppcoito p.’vty losliow cauHc wli'; tlia 
orilor of tho lounol of tho C'^iirb 

bolow d.cliiiing to loviow his j-jil;;inent 
should not ho a^idi'. Tim .Tu igo in 
tho G.'.'ift' lic!o‘.v h:; 1 all tlis rn-.tfi'ialg 
b:-for.3 hi;-.. Uo'-iiil f liai tho ju'lg noufc 
ho d’livor-.’i wa.-; '.ml i-ho ^i-vl no 

i-ois.'ii iulorf V’) vviMi it an 1, tlvT'O- 
fore, d'-Hdii)e.| to .I'Mit. ,i revie-vv. Wo 
cMiiiot iiiloi f-'f'} th‘ disfroti'in of n, 

.Tiilgt-! a'i V, hclh‘-r he sliould or '^houM 
R'Ob review liis ju.'ig ueiit, Tlio nn^uiuent 
tli.it has b-'aii put forw:*,!.! tint thy up- 
plicition is male not a;;ain^t the crlcr of 
tha leirnt.l .lulge on tha review hut 
ag-iin?t tho origin-il order cannot l.ie as- 
sonted to for one niomeuc. As a inittor 
of fact, the Judge in the originil judgment 
said thai, the -plaintiffs were in serious 
default. NovwithstaudingtluL they wore 
given timo to reotiCy tin def.iult; but 
they did not do so. The Judge having 
considered these matters said that he 
declined to review his ju.lgfnent. We 
see no reason to ioborfere with tho jndg- 
ment of the learned Judge. The rule is, 
therefore, discharged. We make no order 
as to costs. 

v.B./K.K. Rule ilisehatged. 

A. I. R. 1918 Calcutta 701 (2) 

TI'X'non and Sha.msul Hl'da, JJ, 

U’’a2ttrfr7i—Petitioner. •< 

V. 

Jiahiinuddi A ofkrs—Opposite Party. 

Criminal Eevn. No. bl-o of 1917, De¬ 
cided on 29th June 1917. ^ ^ 

(a) Crimin*! P. C. (1398), S. 4o9 Apph* 
cations by private person to set aside acquit¬ 
tal should be considered on its merits {Per 
Teiinon J; Shamsul JIada J., Cantra). 

Pet Tcituoii,-/-—Nohard and fast rule should 
be Jaid down that applioalious made to tho High 
Court by complainaots for setting aside acquU- 
lah of persons who have bjou charged with tho 
commission of offences are to bo discouraged, 
ft, that would result in ths High Court abdicat- 
ineits functions and, in tho present conditions 
of India in donialof juslieo. Every such appli¬ 
cation should be c.on.i.Jered on its 

Per Shamsul Uuda.J.-Tao practice of tho 
High Contthasalw.iy8 been to discourage such ap- 
nli^tions when prcsonted on behaJ of private 
%rti 0 B and this practice sbonll cot be djpajted 

Cattle Trespass Act (1871) S. 10— 
Seiiure by lessee of grazing land of cattle for 
Coercing owner to pay rent for grazing in 
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no offence (rc' i» .n, J., Sh'^-aul lluda.J., 

• K, J,—A lossee Cl tirazing, lind is 

( r.ndc: 10 , tc iuvouud cattle v.bose 

V.hile or^tiiitely r-fasing to cometv 
rr-' arrangement with iho h5?ee or to pay the 
-.Tiiarv^ or any fee, io?ist on grazing tbeic 
c a'' Ic oil I he pasture. Tuo fact that the 

ie.-V.e imiv hope lba‘ in orclpt to prevent tbo 
i'-tr-uiuliiu’, the owners will raike a payment, 
.1 e- not make the les-ee’s conduct unlawful not 
.'onvents the seizure of the cattlcintoau attempt 
ar distraint. [J’ ^ 2] 

i'et Shamsnl lluda.J.— Such seizure by iihe 
k--co without any intention to take the cattle to 
? round for the purpose of coercing the owners of 
the eaille to pay the arrrars of rent for grazing 
i? clearlv illegal and amounts to anattsinptot 
'.heft, which the owners are entitled to resist 
cs’ use of force. [!' 701 C 2] 


Manviitha Xath Mukerjee, and Jntin- 
dr<’. Kumcii' Do.h Guptd for PetihioDor. 

Go pal Chandra Das anH Bihi.uti Bhu- 
s.'/i Saha—{or Opposite Party. 


Teunon, J.—On the seneral question 
of applicitioos made to this Court by 
complainants in respect of the acquittal 
of persons whom they have charged with 
the commission of offences I adhere bo the 
view.^ i-xpressed in my dissentient judg- 
ment in the case reported ns Faiijdar 
'Jhalcur v. Kasi Choudhuri (1). I need 
ladi nothing to what I then said beyond 
[this that to laydown as a hard and fast 
■rule that such applications are bo be 
discouraged is fer this Court to abdicate 
its functions and in present conditions in 
India must necessarily result in denials 
of justice. Every such applicibion should, 
lin my view, be considered on its own 
'facts. As bo the merits on the evidence 
of the acquittal with which we are now 
concerned it is unnecessary and in my 
opinion undesirable to express any de¬ 
cided opinion. It is sufficient to show 
that the decision of the Magistrate is 
vitiated by a series of misconceptions 
which pervade his judgment. He has 
misappreeiated the whole of the evidence 
regarding the position of Chawk No. 3, 
and it is nob enough to say that if we 
substitute Fulchara for Chawk No. 3 the 
error is corrected. That argument over¬ 
looks the contention thib in Fulchara 
north of dona there is no grazing ground. 
Further, the Magistrate has laboured 
throughout under the impression that 
the lessee of grazing land is not entitled 
to impound cattle whose owner while 
obstinately refusing to come bo any 
arrangement with the lessee or to pay 
~i. (1915) 42 Cal 612—27 I C 186. 


the customary or any fee, yet insist on 
feeding on the lessee's pasture. This 
under the provisions of S. 10, Cattle 
Trespass Acr, the lessee isclearly entitled: 
to do, and the fact that he may hope that 
in order to prevent the impounding, the 
owners will make a payment does not 
make the lessee's conduct unlawful, nor 
convert the seizure, as the Magistrate 
seems to think, into an attempt at dis¬ 
traint. How far this misconception ol 
the lessee’s rights, the consequent er¬ 
roneous view that even on his own show, 
ing the lessee’s conduct was high-handed 
and the gratuitous assumption that 
pasture land is “waste” has coloured and 
vitiated the Magistrate’s estimate of tbe 
value of the evidence we are not in a 
position to say. There is a large body 
of positive evidence in support of the 
prosecution case that while complainant 
and his companicus were engaged in 
rounding up the cattle grazing on the 
lessee's land the accused and others, some 
100 or more in number, armed with 
spears, split bamboos and lathis, assem- 
bled and attacked them, with the result 
that seven of the complainants' party 
were injured. 

The Magistrate on his reading of the 
evidence disbelieved tbe proseention as 
to the site of the seizure. Apart from the 
misconception under which he was labour¬ 
ing, and certain suggestions seemiu&W 
unfounded against the conduct of the 
Police, the Magistrate has given no ade¬ 
quate reasons for this disbelief. Further, 
how far even on their own case and with 
knowledge of the fact that Police Officers 
were on their way to the spot the accuoed 
and their companions were justified m 
forming what was prima facie an unlaw¬ 
ful assembly, and in their subsequent use 
of the weapons with which they^ 
armed are matters which the Magistra e 
has apparentlyffliled to take into 

sideration. Still less,has he considered tbe 

case of those who on the evidence inflic e 
individual injuries. In short, in my view, 
everything in this case points to serious 
miscarriage of justice, and for the reasons 
I have given I am satisfied that the cas 
has not been properly tried. I 
fore of opinion that the proper order i 
to make the Rule absolute, but as^ my 
learned colleague has on the merits m ■ 

matedadifferentview.and as thrsis 

of acquittal I am not of opinion that ^ 
ought to insist upon a reference to at 
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Judge. I, therefore, assent to the dis¬ 
charge of the Rule. 

Shamsul Huda, J.— This is a Rule 
issued at the instance of the eoinplaioant 
calling upon the District Magistrate of 
Noakhali and the accused to sho’-v cause 
why the order of acquittal under S. 258, 
Criminal P. C., passed by Babu Chandra 
Sekhar Mukherjee, First Class Magistrate, 
Noakhali, should not be set aside on 
ground sspecihed in the Rule. Two ques¬ 
tions arise for consideration, viz:(l)\Vhe. 
therthe order of acquittal is wrong on tlie 
merits? (2), Assuming that it is so, whether 
in the exercise of tlie discretion vested in 
this Court under S. 430, Criminal P. C., 
this is a fit case for our interference? 
My answer to both the questions is in the 
negative. The facts are shortly these:— 
There is a newly formed char called Char 
Afzaluddin belonging partly to Govern¬ 
ment and partly to Mrs. Delawney. The 
char is bounded on the north and west 
by a dona, on the east by a small river 
and on the south by the big Feni river. 
The accused are Bathanias, or owners, of 
cattle who have their cattle sheds on 
land immediately to the north of the dona 
and themselves reside there during the 
grazing season with their cattle. Since July 
1016, Government and Mrs. Delawney 
have been in possession of separate j)lot3 
as representing their respective shares. 
Plot No. 3 among others is in possession 
of Mrs. Delawney and the plot to the east 
of it belongs to Government. The land 
of the whole char is of the same nature 
and seems only fit for pasturage (P. W. 2). 

The story of the complainant as told in 
the first information was to the effect 
that complainant's master Munnat AH had 
taken a settlement from Government of 
Chat Afzaluddin in order to realise rent 
from those who grazed their cattle in the 
char, that he found great difficulty in 
realising such rent as the owners of cattle 
not only refused to pay rent hut threat¬ 
ened Minnat Ali’s men with violence 
whenever rent was demanded of them, that 
on the day ophe occurrence Minnat Ali 
having first informed the Police of his 
difficulties and of bis apprehensions of a 
breach of the peace, deputed some of his 
' men, about 12 or 14 in number, including 
the complainant, to realise arrears ofgore- 
kati or grazing rent, that with this object 
Minnat All's men surrounded about 250 
or 300 heads of cattle in the char about 
8 / 8 ths of a mile to the south of the nor¬ 


thern half of Char AfzaliKlilin, when 
some 200 men armed with lafliiosattacked 
them and hogan tn snatcli away tlie cows 
and ImlValoes, that Minnat Ali's men there¬ 
upon raised a hue and a cry that the 
Police wero coming and on hearing this 
the attacking jiarty began tu run away 
and the complainant’s party began todrivo 
away some 20 or 25 heads of cattle, that 
at this stage Jaioo chowkidar lielonging 
to the party of the accused came running 
anil shouted where is (he Police? Ij 13 
all false. Beat the salas.’’ Upon this the 
rioters numbering al)Oiit 50 or 00 men 
came back with lathies, etc., and snatched 
away the cattle after inflicting injuries on 
the men on complainant's side. 

The accused persons, IG in number, 
were accordingly placed on their trial, of 
whom 7 w’ere discharged after the close 
of the evidence for the prosecution and the 
remaining 9 were charged under S. 147 
I.P.C. with rioting with the common ob¬ 
ject of enforcing by use of criminal force 
their supposed right of grazing cattle free 
of rent and of preventing Minnat Ali 
from realising such rent from them. The 
defence w-as that the accused had obtain¬ 
ed the right of grazing catlle in the plots 
belonging to Mrs, DelawriOy, that they 
grazed their cattle on Mr.s, Dclau ney's 
land hut still Minnat Ali demanded rent 
from them but they refused to submit 
to the demand and on the day of the 
occurrence, bearing of the expected 
visit of the police, they kept their cattle 
near their own houses on the north bank 
of the dona when at about 10 or 11 o'clock 
about 150 men, with the help of the po¬ 
lice, seized their cattle and carried them 
across the dona to the south, that a cow 
was killed and the other cattle were re¬ 
moved with the object of realizing the 
arrears of grazing rent improperly de¬ 
manded from them, that they opposed the 
seizure of their cattle and were beaten 
and they also in their turn beat the com¬ 
plainant’s men. The medical evidence 
shows that men on both sides had re¬ 
ceived injuries, two such injuries on each 
side being severe. The trying Magistrate 
has acquitted the accused finding: (a) that 
the seizure of the cattle by the com¬ 
plainant’s party took place on the north 
of the dona in plot 3; (b) that the seizure 
was illegal as the complainant bad no 
right to seize the cattle in order to rea- 
lize arrears of grazing rent from their 
owners; (c) that the accused were justi. 
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in force to resist such seizure. 

Thclir-if iiii'Mru vitiate! l)y a misap- 
pro'iension on t he part of tho Ma;5istrato 
reuirlin.’ the position of plot 3 wliich .is 
to the =o'i‘ti 'ui'! no', to the north of the 
don'-a:!] [ do not relv on this finding. 
[\ t ■•.n cx.i iiin-ir.ion of the evi-Jsnce con- 
vinoe-' nii ?h.t Miunat Ali's men in soi- 
/in.; tho c ittie di! not con’ino tlieniselves 
to ti’.osa itfioin; in (ioveromont khas land 
oil • <M o 1 t in li?cri niuitnlv inclu- 
din-’ v'att'o grizin^ i-i plot 3. This plot 
is nor, .s.M'iriff-i from Government land 
iiv any mis and although it is demarcated 
liv i'oun larv {dlU’S. the pillars are at 
cons'lend'lo‘iijit-.anco from ono another 
an! tne t.vo lands are, as I have already 
siii'i, of the saiiiD nature and ni.c dis- 
tinguisha'ilo except hy thesi distant pil¬ 
lars. 


The ovploncn shows that 


Minnat Ali's 


•.vh )le ohjoct was to get hold of the cattle 
grazing in the ci-iar, irrespective of tho 
place where at tho lime of the seizure 
they may have been grazing, Tho wit¬ 
nesses for the prosecution generallv start 
thoir story by vaguely stating that on 
coming to tho "char” they surrounded 
about 300 heads of cattle grazing in it. 
They speak of the settlement of Char 
Afzaluddin wich Minuat Ali and try to 
ignore the distinction between the plots 
of char land belonging toGovernmont and 
those bcloitging to Mrs. Delawney. In 
cross examination they admit the exist¬ 
ence of the plots belonging to Mrs. De- 
lawney and say they conlinedthe seizure 
of cattle to Government khas land. Seve¬ 
ral proi-ecution witnesses had to admit 
in cross-examination that there were 
cattle grazing both over Government 
khas laud and plot 3. The Police Sub- 
Inspector saw from a distance cattle 
scattered all over the char. As a matter 
of fact Minnat Ali’s kabuliyat is for the 
whole char and ignores the zamindar’s 
share in it. The same tendency to ignore 
the existence of land belonging to Mrs. 
Delawney is shown in the first informa¬ 
tion, as well as in Minnat Ali’s applica¬ 
tion for taking proceedings against the 
owners of cattle under S. 107, Criminal 
P, C., and although this absurd claim 
was abandoned in Court by the witnesses 
for the prosecution, Minnat Ali himself 
was rGlucbaub to giveup his pretensions. 
In his evidence in Court he claimed the 
whole of Char Afzaluddin as included in 
his lease and said he did nob know if any 


other person had any right to the land in 
this char. It is most likely, therefore 
that Minnat Ali’s servants and adherents 
did nob in seizing the cittle observe any 
distinction between those grazing in 
Government land and those grazing in 
zamindar's demarcated share of tho char 
of which plot 3 is the largest. I am, 
therefore, of opinion that the cattle were 
seized south of the dona indiscriminate- 
Iv an 1 irrt’Si'ective of the question who- 
thsr they were grazing on Government 
land or zarniniar’s land and that Minnat 
Ali wag claiming rent for the whole char. 
The next question is with what ohject the 
cattle were seizel by Minnat Ali's men. 
The wi&nosses on the prosecution side have 
i^eneraliy stated that they surrounded the 
cattlo in order to compel their owners to 
pay their graziug fees. The evidence to 
my mind is clear that there was no in- 
tention to take the cattle to a pound. 
This is clear from the first information 
also. 

The seizure of the cattle for the pur- 
pose of coorcing their owners to pay the 
arrears of rent was clearly illegal and 
amounted to an attempt at theft. Queen- 
Empress V. Srj Churn Ohungo (2), which 
the accused were entitled to resist byuse 
of force. If this view is correct it is im¬ 
material where the cattle were seized. 
Whether more force was used than was 
necessary I need not discuss. The charge 
of rioting under S. 147 with the comraon 
object mentioned in the charge having 
failed, the order of acquittal is correct. 
Except therefore as regards the place of 
occurrence I agree generally with the 
view of the case taken by the trial Court 
and I need not repeat the reasons assign¬ 
ed by the Magistrate for disbelieving the 
story told by the prosecution, tor these 
reasons I do not think there has been any 
failure of justice in this case much lew 
such a grave failure of justice as wouldi 
having regard to the ruling in Fau}da^ 
Thakur v. Kasi Choudhuri (D. jas'”? 
this Court in interfering with the order 

of acquittal. The practice of this Court 

has always been to discourage such applj* 
cations when presented oii behalf ol pri¬ 
vate parties and this practice should no i 
in my opinion, bo departed from. Iwou 
therefore discharge the Rule. 

v . b ./ r . s . _ di scharged^ 

“27'(U95) 22 Oil 1017. 
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BeAOHCROPT and WALMSTiliY. JJ. 
Gobinda Chandra Pal and others—Da- 
cree-holdere—Appellants. 

V. 

Kailash Chandra Pal — Judgment- 
debtor—Respondent. 

Appeal No, 76 of 1917, Deoidod on 
■22ad June 1917, frotnovder of Sub Judge, 
First Court, Dacca, D/. 22Qd Febiuarv 
1917. 

(a) CivilP. C. (1908), S. ll-Execulion- 
Objection to attachmant and sale of property 
not decided but sale proclamation ordered to 
issue—Judgment-debtor can raise same ob¬ 
jection on subsequent execution application 
by sale of same properties. 

Where on au application for exonition by way 
of sale of certain properties that C>urt ordered 
attachment of the prop.'rties and i'Sito of u-jtioe 
to the jndi'maot-debtor for the s^tilem-'iit of the 
sale proclamation, and, iospito ■‘f ih' judgment- 
debtor’s objections to such cx'cntiou ordered 
issue of the sale proclamation in hi- presence but 
did not in express terms, pass any ord r for s.ilo or 
decide that execution could be enforced by sale : 

Held : that the orders of the C>urt would not 
operate as res judicita on the question of the 
decree-holder's right to execution bv sale of ihoso 
properties, so as to estop the judgment-debtor 
from raising the same question on a subsequeut 
appllcatioD for execution byway ofsileof tbe 
same properties. i P 70G C 

(b) Civil P.C. (1908), O. 34. R. 14-‘'Bring 
properly to sale "—Meaning explained. 

The words “bring the property to sale” in 
0. 84, R. 14 include not only all tbe steps preli¬ 
minary to tbe sale but tbe sale itself, 

[P 707 C 1] 

Provask Chandra Milter and Tara, 
heswar Pal Chowdkury—iot Appellanfcs. 

Sarat Chandra Basak —for Respou- 
deok. 

Beachcroft, J.— This is an appeal 
from an order of the Subordinate Judge 
of Dacca, dismiasiog the appellant's ap¬ 
plication for execution. On 18th April 
1899 the respondent executei a mort- 
gage-bond in favour of the predecessor of 
the appellant, and on the same day exe¬ 
cuted a security bond in his favour. 
The security bond covered 37 properties 
which wore included in tbe mortgage- 
bond. In due course decrees were ob¬ 
tained^ on both bonds. In the decree 
made in the suit on the security bond 
on 25tb April 1907, the following words 
are important, 

this suit bs decreed ex parte that the defendant 
7 to theplaintiffa the aforesaid Rs. 65.000 
1 aod Ra. 1,832 the cost of this suit plain- 
line lien to the properties mentioned In the 
Beontlty bond te declared, bnt tbe plaintiSs can¬ 
not get a decree for sale of the said properties 
mentioned In the Monrlty bond as properties 
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inert'a-^C'l and that fho plaintilT,: pravor lo Iho 
above olTi’Ct i-5 rejected. " 

The decrei tborofure was a money (ie- 
ovea with a Jeclarauic^i of plaintid’s' lieu 
on tbe |iroportion. in oxociition of liis 
decree on the mortgage bond the docree- 
bolder purobasod nine of tlie properties 
oovorod by both bonds. We have not 
been told whether the mortgage decree 
has been satishel or not. it is immaterial 
to the [irosont appoal, hut aiipareufcly it 
had uot at the date of tho iiic.‘-'onfc appli- 
cation lor c.xocution. 

A >u;!i of lU. IU‘J 0 .'illy hi1 hi'oii i j- 

COV. i’o i 0.1 dCfi'..-'’ ■)!! , f=OUi'ity 

bond prior to the prc’-i'i app!:- ‘i-jiiior 
execuciuc, v.lhi;h bird on Utii Do- 
ceenher 1912. lo the application tbe 
amount due was shown to he Rupees 
8o,3o3.10-6 and there was a rejuestfor 
an order for attacliment aud sale of the 
properties. The Court orderol attach¬ 
ment of tlio proiic-rtiee returnable ou 8th 
Febru'M*', IhlJ'^ndon tlr.t date ordered 
n.)ticj for settlement of sale proel.imatiou. 
On'2::nl Feiiru.iry the judgiuout-dobtor 
appearelanl asked for time to file ob- 
jection and time wasgivon till Ist Marcli. 
In tbe meantime ou 24th February, ou 
tbe application of the decree holder, issue 
of sale proclamation was ordered on the 
valuicion given by the decree holder, 9th 
April being dxed as the date for sale. On 
Ist March the judgment-debtor hied bis 
objection. There was, as is usual, an 
allegation that the application for execu¬ 
tion was illegal and not maintainable, but 
the main objection seems to have been as 
to tlie valuation of the properties. This 
petition of objection was supplemented by 
another on 23rd June in which the judg- 
inent-debtor urged that the application 
could not be entertained as tbe mortgagee 
could never sell the equity of redemption 
—an objection apparently based on the 
repealed S. 99, T. P. Act,—and that as 
some of the properties covered by the 
bond bad already been sold in execution 
of tbe mortgage decree there should be a 
rateable distribution of the debt over all 
the.properties. 

The last mentioned point was appar¬ 
ently the only point pressed when the 
objection came to be decided, at least it 
is tlie only point touchol on in the order 
of the Subordinate Judge made on 2l8t 
February 1914. This order was followed 
by the appointment of a Commissioner 
to value the properties. Tbe matter 
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Ihtjii .■ iM'. fo liiio Court on ai j'ieril oy the 
iio.:i<:o i.uliii'r-. C>ii ll.'th •laouary I9l6 a 
])ivir',iou l) 0 nili i;c-!d Ihat in view of the 
{'lovioi 0. ;.l l, B. ]-i, iho execution 
cuiiiri iHii. .1, ; nd ili?niis3=(i the 

ajijt'iir.'.d .( u c'>; cui^-u. i i'lcre was an 
ai'j'ii- '.i.n i -r losurv. luO on lOtli T)o- 
ct.ii,' cl hoLii'.c Courl- held that as no 
1 :.-Ul t.ojli j'lh c’ tllC ill pi icA- 
tion ior oX'.cu! ion !-iioulu not lur'. e l>eon 
(iis'i-ii-.-cl. The ai'pc-al was di?ini=ied 

i I: ra.-arv.ition : 

‘ \\\‘ f ;•.{ i.;,- - oi'i'.i •ii of ALv tja-:. liou which 
ina;. r.ri^c ii'Li any ’ i''c.clijr' in 
which the aj'flic.'o.f miv l.iinl: >it t^tr.kc. ” 

'\Vhcri the case vont Ir;.!: to Ihe 
Suhorionats •indee tiio decreo licj-.ier 
ai'pliel I'or i'll or.ifrr iri (’no pi-esencoof 
the jiukiii'-vtl.ilohtor thrfe Q. Rr. ]4 
and I’l hnd jic upi'dica'-io-j. The Sub¬ 
ordinate J'.i 1 , 1*0 ui'hel'l co.itcutiou cd‘ the 
.judpiiif'ut-del.'tof rhat those rules did 
a]>p]y and disinissel the apidicatiou 
for executioo. Thoi'reseut appeal is 
against that decision. Four grounds 
are mv,eil, (l) that it was no longer open 
to the judgment.debtor to object to the 
execution because the order for sale hav- 
ing been passed and not appealed against, 
it was binding on the partieseven though 
it may have been erroneous; f'2) that 
Hr. 14 and 15, 0. 34 do not ajiply, because 
K. J5 applies only to the chargessj>ecified 
in S. 100, T. P. .*\ct, and in tliis case the 
charge being created by judicial order was 
not siudi a charge; (3) that tdie charge be¬ 
ing created by judicial order E. 14, 0. 34 
in terms had no application because the 
decree-holder was not a charge-holder be¬ 
fore he got his decree; (4) that the de¬ 
cree-holder ha.^ applied for and got an 
order for sale, therefore, the objection 
came too late as under E. 14 the objec¬ 
tion must be taken before the property is 
brought to sale. 

The first point taken is that the matter 
is res judicata and the case of Mungul 
Penhad Dicliit v. Grija Ka7it Lahiri 
(l) is cited to support the contention. In 
my opinion the similarity between the 
present case and the case cited is of the 
most shadowy character. It is true that 
the judgment-debtor, when his petition of 
objection was heard, did not argue the 
question of validity of the proceedings 
nor raise the question by way of appeal or 
cross-appeal on the decree-holders’ ap. 


J. (1882) 8 Cal 51=11 C L R 113=8 I A 123 
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real, hut there the similarity ends. In 
the case cited the judgment debtor’ was 
served with a notice under S. 216 
Civil P. C. The Court had to decide wbe. 
ther execution was barred and by its 
cider for proceedings to continue im- 
jilielly decided that it was not. In the 
present case the order for attachment was 
made as a matter of routine on the ap. 
plication for execution. Similarly, the 
order for itsue of sale proclamation was 
made iu the absence of the judment-de- 
bfois, though they had appeared in the 
proceedings. The question of the validity 
ol the execution proceedings was not at 
any stage dealt with end decided though 
raised, possibly because it was not argu. 
cd, lu fact there is not in terms any 
order for sale or deciding that execution 
could bo enforced by sale, there are only 
the routine order of attachment and the 
Ol der which would follow as a matter of 
course for settlement of the sale procla¬ 
mation and for the issue of the procla¬ 
mation. These cannot, in my opinion, be 
treated as impliedly deciding that execu¬ 
tion could proceed by way of sale as, it is 
obvious, the Subordinate Judge never 
considered the question. And when fchaso 
tacts were pointed out to the learned 
pleader for the appellant be urged that 
the judgment debtor, having acquiesced in 
the order and accepted the benefits of 
orders subsequently passed, could not be 
allowed to question the original order, in 
other words, a plea of estoppel. I do not 
think the decree-holder can raise a plea, 
of estoppel when he* must have knowDj 
that he had himself induced the Court ex 
parte to pass an order to which he was 
not entitled. 

Not only do the principles of res judi¬ 
cata and estoppel not stand in the way of 
the judgment-debtor’s plea, but it would 
be a startling result if a decree-holder 
should be able in execution proceedings 
to get a relief which his decree expressly 
declares that he shall not have. It is true 
that what be asked for in his suit and 
what was refused was a mortgage sale, 
while his application in execution was 
for attachment and sale under 0. 21, but 
the practical result is the same. The de¬ 
cree in effect said that he could not have 
a sale of the property without a spit 
under S. 67, T. P, Act, and he is seeking 
to avoid the effect to that decree by an 
order in execution. The next argnmenfe 
addressed to us was that Rr. 14 and l5r 
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0. 34 did not apjily to this case as tho 
doeree-holdor’s charge was not ono within 
the meaning of S. 100, T. i\ Act, in that 
it had not been created either by opera¬ 
tion of law or by act of parties, but liy 
judicial order, vii^.,the decree in the suit. 
The fallacy in this argument is tlial rlie 
charge is not created by the decide. Tho 
decree only declares the existence of tlie 
charge, it was in fact created by the aotof 
parties. And the samo an.swer applies to 
the argument based on the openiuj; \u>rda 
of 0. 34, R. 14 read with R. 15, namelv, 
that the decree-holder was not a charge- 
holder at the time that be obtained his 
decree. In fact ho was, though his rights 
had not previous to tho decree obtained 
judicial recognition. The fourth ground 
depends on the view th^b the words 
"bring the property to sale’' in 0. 31, 
R. 14, mean nothing more than obtain 
an order for sale. In my opinion they 
include not only all the steps preliminary 
to the sale, but the sale itself. In fact 
the view urged on behalf of tlie appllants 
would be impossible of application, for 
objection could not be made before the 
judgment-debtor got notice, and on the ap¬ 
pellant’s own argument in connexion 
with the first ground it must be taken 
that the order for sale was made before 
the order of 8bh February, when notice 
was issued for the purpose of settling the 
sale proclamation under 0. 21, R. 66. In 
my opinion all the grounds urged fail and 
the appeal should be dismissed with costs. 
We assess the hearing fee at five gold 
mohurs. 

Walmsley, J.— I agree. 

V.B./r.K: Appea l dismissed. 
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Sanderson, C. J, and Mookerjee, .T. 

Brojendto Kissore Boy Ckowdhuty — 
Defendant—Appellant. 


¥• 

Eindusthan Co-operative Insuram 
Society, LM.-Plaintiff-Reapondents. 

Appeal No. 19 of 1916, Decided o 
2l8b January 1917. from original decn 
of Cbaudhun, J.. D/. 19bh January 191( 
(•) PromiMory Nole-LUbility-'-Repa 

.Teon^r f L 

S 126 ^ - Contract Ac 

endorsed I 

a»-«n demend ptomiBiory note li contract 
patentee by the person algaiag the endoraemei 
w^hoBe habUity ae a surety arises under it fro 
the date of the note, and no demand for re-na 
ment is necessary to create snob liability. ^ 

[P 708 0 2; P 711 0 


(b) Proniissok-y Note — Liability—Defoult 
by principol debtor-Surety is liable with- 
out iiolicf'. 


.\ pmiiii-r-.-ry not- i).v).ib].' witli interest ou 
demand i • |>r.--oiU (lebr, .iiul b-ccm.'^ (in ■ a-id 
I’.iyabP nt- oiii'o '.vit!i''Ut, deniaud . th;.,. imi a- 
I'on bp^iinsli run iroiu it-s d.'«ie. ;!>; lln,ii;bluc 

is censirUred to le drfaiiU fr-;ii t!vj( v. ry 
dat •. A VII,''M':\,r tebter ri. c'ioe-- Imblf-tr: tlio 


full parent r.f liu (ibli'^ itieii v\i!l', nr beinf.'ciiitlrd 
to :i notic.'. 1 ^ S'-'en as the default of the [Tinei- 
j.ai debtor i- o'liib'ie, liiiKv- tbor-' i’ avuci.il 
stipn' ition <i'.i.'lif\ iii'.; hi< nbli^aiiAii. [i- 70;) C 1] 
Limitation Act (1908), S. 20— 
Payment of interest by } rincipal ove.k with 
consent of jrivety— Limit..lion is not extended 
against sorr-iy — Contra Cl Act (1872 S, 128. 

Tiic ;K.i.ieiil i f inter,-- Ir, ;1 jl nri, cijial- 
di:bt-'r wiili the knowled-e . tul c.-n-, at .( tho 
surety .-ud cvmn’. I.,sr-,iu t ,’oo5 uii.i.t 
8. tO .ex^^•nd I'niitH'.ion a' aRaiio* tl'c r-uri'lv, 
unless iije c-rciimsieiices are suci ;>s to rc-udei- 
Ibo payni<’i3t one on behalf of the sureri. For 
rurpescs of the applicatirn r.l S, ‘20'licdobf of 
the sure) v is distinct from the debt of the f'liuci- 
pal d- btor, though both <•( them arise oat of the 
same iransacii'an. S. 128, '.vhicb makas the liabi¬ 
lity of the surotv co-exieusive with that of the 
principal debtor, has reference only to tho rjuan- 
luta of the liability and is not intended to affect 
the application of the Statute of Limitatious. 

fP 710 0 2; P712 C 2] 

(d) Limitation Acts (1908), Art. 65 and 115 
—Scope. 

Either Art. 6^ or 115 governs a suit against a 
surety toeuforcelhislliability. [P 703Cl; P71iC 1] 

(e) Contract Act (1872), S. 128—Remedy 
against principal debtor barred — Remedy 
against surety may continue. 

Per Maohrjec, /.—The remedy of tho creditor 
against tho surety may continue uotevithstand- 
ing that the remedy against the principal debtor 
has become barred. [P 713 C 1] 

(f) Limitation Act (1908), S, 20—Principal 

and surety. 

Sefiible.—^ paymentof interest by the surety 
may not keep the debt alive as agaiust the princi¬ 
pal debtor. [P 718 C 1) 

II. D. Bose and Remfrij —fur Appol. 
lanb. 

Sirkar and C. C. forRuspon- 

dent. 


Sanderson, C. J. —This is an appeal 
by Brojendi ‘0 Kiasoro Roy Chowdhury, 
defendant 2, against the judgment of 
Chaudhuri, J., whereby he held that the 
claim againstdefeodant was not barred by 
the Statute of Limitations. The facts of 
the case are not in dispute and are fully 
set out io the learned Judge’s judgment 


as follows;— 

“Tbie is a suit on a promissory note against 
defendant 1 as the principal debtor and No. 2 
as surety. They were interested in a Bank at the 
time the note was made and the money wag ap¬ 
parently borrowed for it The promissory note was 
executed by defendant 1 on 25th April 1911, on 
the back of which defendant 2 made an endorse¬ 
ment on the same date, guaraotoeiog re-pay¬ 
ment. The snit was instituted on 12tb November 
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promissory note; ‘He-payment guaran. 
tP 0 l by me." This, in my judgmeaS, 
must be treated as a contract of guarantee 
by defendant 2 . and it was not disputed 
that, in its interpretation, regard must 
be had to the terms of S. 126, Contract 
Act 1872. The learned counsel for the 
respondent admitted that a demand upon 
the surety was not necessary under this 
contract, bat argued that his liability 
did not arise until default was made 
hy bho principal debtor. Having regard 
t.a tho wording of tbs appellants' under¬ 
taking and S. 126, Contract Act, in my 
julgnnt, this is the correct interpreta¬ 
tion, an 1 the next question, therefore, 
t j he Gon-ti lered is. when did default by 
tho prmcip.'l debtor occur. 

The learned counsel for the respondent 
argiiel tbit rdiou-h it was not possible to 
sp-'^cify the exact date pf the principal 
debtor s default, the evidence in the case 
showel '.hat it could nob liave bean be¬ 
fore the mi Idle of December 1911, when 
t:j 2 incilcub referred to in the learned 
•Tulae’s sbiibement of facts occurred. In 
my judgment this contention should nob 
hoalopted. The promissory note being 
payable on demand, there was a present 
debt, which was payable without any' 
demand. In Norton v. Ellam (l) the 
note was one payable with interest on 
demand and the question was from what 
time the Statute of Limitations began to 

run and at page 464 Baron Parke says: 

‘I eatertaiu no doubt at all ou tbii point. It 
is the same as the case of money lent payable 
upon roTiie^t with int“r.‘'st where no decn^nl is 
ixeces^.^ry before bringing the aotioo. There is 
no obligation in law to gi^e anv mtice &t all; 
if you choose to make it part of the contract that 
notice shall be given you may do si. The debt 
which constitutes the csus? of action arises in¬ 
stantly ou the loan. Where money is lent sim¬ 
ply it is not denied that the Statute begins to 
run from the lime of lendiog. Then is there 
any difference where it is pavabie with interest? 

It is quite clear that .a promi-sary note fayabis 
on dem ind is a present debt and is parable with¬ 
out any demand and the Statute begins to ran 
fron the date of it. Then the stipulation for 
compensation in the shape of interest mikes no 
difference except that therby tho debt is conti¬ 
nually increisi og de die in diem. It is quite dif¬ 
ferent from the case of a note p.aysble at sight 
because there by the terms of the contract it 
must be shown beforetbe astion is brought.' 

This is the English Itw, and in tny 
judgment it is the same here, and this is 
recognized by the provision in the Statute 
of Limitations, Art. 73, which providesj 
that in the case of a promissory nota* 


TKo pi lint iLat ti 13tb X .Tenibor 

1 ' ,1 i -viCr'i tb<^ iTivitv -tad know- 

. i’ !'i • .liiiir. 2 t:i I it hi.; f'.'paid to 

.ii’ !• li I' .ri) i''.‘.i >:i li-. 'iftO ou accoulU of 

• 1 ; 1 ’ f uit 1 h i' IT t an- 

pi'll'!. I'll '■.•'■•t..]'Ilf 2 d.Miji'A thc' allegatiou 

an 1 'iiiiiiii:-. (:i t iho -iiit i- hirr.-d by theStatute 

•if Li:nif:;'rit . 'The plair.liff^ have proved pay- 

monr .-if IX, lOO.i'; interer-t bv the defendant 1 

iij Vovom^^r 1.111. Th y havo further 

prov*\! lcfMKlint2 knev iibout <iuch p.^y- 

It app‘Mr- t'lat ‘he Secretary aod 

au'l Trf of llie [jUinliff Corporaiioa was 

<in<t r til*' impr»'*?};ioii tint defend int 1 had not 

p.iifl .luv p :rt of the prrncifnl and in fere?*6 on 

l\vi 1 ai). and c 'inplaiiv d ah ut it to dcS'ndaiit 2 

sasinj that l!ie S )cictv c/ nld not wait, bt]t 

* 

.iU'-T Iinf '2 tlier'Tinoii t Id him. ..bnU the 
imd il" of I' -"nih. '• lull. ‘.Mi-: ,i lii'X. [ idj-* ; 
d'T' '.li I 1 r, (•,' 1 : ■ r • - f '• II f’li-; 1 I ill.' The 

h I 1. ■ :. It' I' r >1 •' r. of . I v'li MT -f 

"T -iliiii X.-vom'cr I,)i I, 

' ' I'l - h r. '; • • - .1 c: i II . 1 : -i tier 1 : 

wl. i' . 11.1 I • n ; 1 'll Ir.' d.''i"ul I IT 1. n-if-.'ij* 
■1 ' ’ - ' * ■< .;i t.i- 'lutiiio'lv rc- 

■ ii ■ ; t .] 1 K-.- i f n 11 'lt, I })i it !ie 

It; J p i i'l li ,, 20,1 ; j i,..i . .ti j:,? 1 1 m gu ir.ui- 

tf i hv Iti.i. lI" i-k'd l iiit tliecmrv sh'-ill be 
' ' ' d I'ii c;rr‘'jli'Mi wk lui.l 'iubis 
pr .-'.',,.'0 TivTf'iqi'r dcf. nditit 1 ctmo to tho 
offio'' I'f tile jdaiutiff 5vici?tv iihiiit the end of 
t) '■••■'mb r htli. and confinn-d wha dcfcadint 2 
hed staled, adding that he had i>ai 1 the amount 
as mti rc'it ou ih'"’ proini'isory note in isuii. and 
tlMt 'b^'Ollicj had made a iui.^t.ikc iu crediting 
it a.giinst liis other loan. 

Tli^ General Secretaiv of tho Sici'^ty "ays that 
shortly aftorwar'le defend int 2. rofi’rring to this 
inoid lit, cornplained to him in ;a h'llf jesting 
way. Plying th-.t the .daciety had tric'd to do him 
out of [’j; 200 but be bad prevpoted it.’ In 
au.-^wfi- 10 hi- query, 1 be'matter all right 
nnv.?‘ defond-iiit said 'yes.' Tiu’ attorney for tho 
S'ch'lv Ins he-.'ii examined Ho paid that the 
plain: was engrossed on -duth Mirch 1912, and 
w.is leadv t.") b"" filed, but defendant 2’s manager 
b.vl a talk with biui and the | laiut was kept 
biC'!: i -1 cmi.-'^qiioncc. Defeudant 2 had at one 
time been ocii; of the Directors of the flaintiff 
Socictv and its treasurer, and the plaintiffSDCiety 
postpnnrd filing the suit until it became absolu¬ 
tely ni’oes-sarv. Defendant 2 applied for po.st- 
ponoment of tho case on the gn'und of ill bealth 
and, as he was out of town. I was prepared to 
issii'-* a commission for his examination, but the 
apjdicatiou was abandoned, aud the defendant 
has, for purposes of this case, chosen not to 
cli.'illengc tbe evidence given but ^ubraits that 
bo is not affected by the payment of interest by 
the pr'nciptl debtor, even if it be assumed that 
bo consented to such payment and bad knowlsdee 
of it. ■ 

Tlie first question which arises is as to 
tlm correct meaning of the contract en¬ 
tered into by the defendant.The contract 
of the principal debtor II. P. Ghnsa was 
on the jiromissorv note to pay on demand 
the sum of Rs. -1,000 anj interest at the 
irate of 2 per cent, per annum, and de¬ 
fendant 9 signed an endorsement on the 


1. (lS37)2Sr& W461. 
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payable on demand and not; accompanied 
by any writing restraining or postponing 
the right to sue, the period of limitation 
begins to run from the date of the note. 
There is some evidence that originally 
'the advance was intended to be for two 
or three days (see the letter of 25th 
April 1911) and it is obvious that by the 
consent of the parties it was allowed to 
run on for much longer, but there was no 
qualification of the promise to pay on 
demand contained in the note. The debt 
therefore of the principal del)tor arose 
as soon as the advance was made and the 
promissory note was signed and the 
debtor was “in default,” from the date of 
the promissory note. Now it being ad- 
mitted that a demand was not necessary 
to create the surety’s liability, hub that 
the surety was lia'ole when default was 
made by the principal debtor, it follows 
in my judgment that in this case the 
liability of the surety on the guarantee 
accrued from the date of the promisso’'v 
note. In the case of a debt as soon as 
the day of payment arises the default of 
jbhe principal debtor is complete and the 
ieurflty, apart from special stipnlation, is 
'immediately liable to the full extent of 
bis obligation without being entitled to 
notice and the reason of the rule is that 
it is the surety's duty to see that the 
principal pays his debt. 

The next question is, what Article of 
the Limitation Act applies to the case of 
jbhe surety. la my judgment it must be 
either Art. 65 or Art. 115, and for the 
purpose of this case I do not think it 
matters which is applied. If S. 65 is applied 
the period would run from the happen¬ 
ing of the specified contingency, viz., the 
defaulbof the principal debtor or if S. 115 
applies the period would run from the 
time when the contract of guarantee was 
broken, viz., the failure bo re piy the 
money on the default of the principal 
debtor. In my judgment therefore un¬ 
less the statute of Limitations is pre- 
vented from running in the case of the 
surety by the payment made by fclie 
principal debtor on Ibth November 1911 
the suit which was brought on 12bh 
November 1914, is barred in the case of 
defendant 2. The next question, there¬ 
fore, is whether by reason of such 
payment a fresh period of limitation 
is to he computed as far as the 
surety is oonoerned, from the time when 
the payment wa^ made. This depends 


upon S. 20, Lim. Act. The words of that: 
section, so far as it applies to the present 
case, are: 

“ Wlioro interest OQ a debt... is, before the 
expiration cf tho prescribed period, paid as such 
by tlie person liable to pay the debt... or bv bis 
agent duly authorized in this bohalf, ... a f'csb 
period of iitoilalion shall be computed from tbe 
time when the payment was made.” 

Now, although the payment of interest 
by the |)riDci|»aldebtor ou l-lth November 
1911 was undoubtedly made witli the 
knowledge and consent of the surety,and 
it may bo at liis reiiuest, t'noru is uo evi- 
dence in my judgment that such |)aynit’nb 
was made on hobftli of tho surotv, Ihe 
point, therefore, to bo consi leicl is v\iie- 
ther in cousequcnco oi tbe iiayn.ent of 
the interest by tho princiiial del»tor, by 
itself a fresh period of limitation is to be 
computed from the time of such payment 
in the case ot the surety. In Lnslaad 
the (principle on which tho etlect of the 
Statute of Liraifations '-•■as held to lie 
avoided by the paymonf of principal or 
intere-=t is that such payment is an ac- 


kiio'vlcdgnient of tlie exi-.ence of the 
debt from which is impli'.' l a new pro¬ 
mise to pay tbe re iduo or tbe principal, 
as the case in:iy be; anP tliereforc. it is 
obvious that a payment by >:no person, 
unless the eircumst.inocs arc such chat it 
must 1)3 regarded as a payn'ent for an¬ 
other, cannot keep alive tho remedy 
against that other, and tlaere would seem 
to bo nothing in the relation of principal 
and surety itself which makes paymanb 
by the principal binding as payment by 
tho surety. Tho <iuestion. however, is 
Q on r.im. Act. has extended 


and amplified the effect of tho payment 
by' the principal debtor so as to keep 
alive the remedy against tho surety. 

It was argued that tlm words of the 
Statute are simply '‘afresh jieriod of 
limitation shall be com|»uLed from the 
time when the payment was made ” and 
that the Statute does notconfinothefresh 
period to the case of the person by whom 
tho payment was made, hut that the 
words are quite aeiiaral; ao'd reliance was 
placC'l on tho judgment of Maclean, 0. 
.1. in Domi Lnl Sahu v. liosJmn Dnha', 

(2), where he says as folio .vs: 

‘‘It is conlcuded that Ihi h-.-cM'-i onl.- or;l'■;^ 
a new pHri'id of liinililioa a: y^ti’Ut tho iiur-uu 

artualW paviiiR tbe money, and that a-* -he 

respoud»nt had purchased b-ifom this pavtneiit 
was made, the new potioJ of limititioa '.woot 
tak-'eSeciaiagaloethim. There U notbiuR la 


2. (1906) 33 Cal 1278. 
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tarius of A coifcracu of guarantee, was noti 
to tbs application of thj 
bo-ituteof biinifcations. In my judgment 
‘imappQ^Ishould be allowedand judgment 
diioulrj be enoored for defendant 2 with 

coasts m tliis Oourt and the Court of first 
ir)?tince. 

iVIookerjee, J.-Tbis is an appeal by 
dofeedant 2 in a suit for recovery of money 
uue on a promissory note executed by 
defender,5 i on 25th April 1911. The 
ijore •vi'i iu these terms: 

“On doni iad I promise to pay the Hiadustban 
bo-oper-tive lijsuraace S:.ci3ty, Ltd., or order 
tpe sum 0 ( Rs. d,000 o=!ly together with interest 
at th.* nte ot 9 por cent, per annuaj for 
v:ilu- received. Heiiiendra Prasad Qbose." 

On bne hack of the note, defendant 2 
wrote as follows: Re.payment guaran- 
teef bv me R. K. Roy Chaudhuri.” On 
Idth November 1911, the principal debtor 
paid Rs. 200 to the creditor on account 
of interest then due. The sum was at first 
creditei hv mistake to another transac¬ 
tion, but 6!io error wag rectified on 14th 
i^ecember 1911. On 12bh Novomber 1914 
the plaintiff instituted the present suit 
against the principal debtor and the sure¬ 
ty for recovery of principal and balance 
of interest due on the promissory note. 
L)0fendant 1 did not enter appearance. 
Defendant 2 pleaded the bar of limitation. 
Obaudhuri. J.. has overruled this con- 
tontion and has decreed the suit against 
both the defendants. On the present ap¬ 
peal by the surety, the objection has been 
reiterated that the claim against him is 
barred by limitation. To determine the 
question in controversy, we have to as¬ 
certain which Article of Sch. 1, Ijim- Act, 

govern^this case. The only Articles which 
have any possible application are those 
numbered 65 and 115. Art. 65 provides 
that a suit for compensation for breach 
of a promise to do anything at a specified 
time or upon the happening of a speoifi^ 
contingency must be instituted within 
three years from the date when the time 
specified arrives or the contingency hap¬ 
pens. 

Article 115 provides that a suit for 
compensation for the breach of any cou- 
traot, express or implied, not in writing 
registered and not herein specially pro¬ 
vided for, must be instituted within 
three years from the date when the con¬ 
tract is broken, or (where there are suc¬ 
cessive breaches) when the breach in 
respect of which the suit is instituted 
occurs or where the breach is continuing 


‘ ' ‘ •u tha oaao 

•'-111 ■ I .) !■; i.' uoii, 'i)u-b .'-e read 

1 I: I,-,..- of the and baing 

! '..u' c-naia mv ju-lgmorj!; 
noc cover tho i)-a5ant case: In Pomi 
Lnl Sohu V. Boshan Dobay (2) tneru was 
only onedob.Mo questioD. viz. the mart. 
gag3 dol't, ar:d i;'i '-inuch as tiro oorlgigo'* 
b:i] I-'.ty.iieiits to the martgagae, it 

li.dd thr -aco iM.yaioncs iffect-vl not 
on.'' ii,s !T,.!rt^irgor. bur, ro.-'oodant 

P’o-ubv^.n-o! the e-juitv of 
,ju ..vho, of course, cliimed 

Ihrcngl. ti.o mortgagor, [a the prosc-Qt 
Cl .3 Hmr.j wore in mv judgmout two .debts 
VIZ,, t iat of the principal debtor and 
bliat^of the surety: ses In re Powers, 
fjinriseUv. Phillips iZ). The same view 
was taken by renkius. C. -h. iQ Gopal 
P'lli V. Oopal (4). In my judgment the 
thresh period of limit'itiori creaijod unler 
S. 20 bv the payment of intere.st by the 

j 4 ^ . « in ro^pe-ct of 

fche debb upon which Mm luteresb was 

paid, VIZ. the d-'b; of the priacipil debtor. 

| ihe taoc tiu,t the uitorost was paid with 

I the kuowl3i;»e and consent of the surety 

land even at his request, makes no differ- 

; 0 nce, unless the circumstances could be 

|3ail oo reader one payment one on behalf 

|ol bne surety, and in this case tliev do 
nut. 

Reliance was placed upon 3. 123 

Coutraob Act. The section is as fol¬ 
lows : 

witii that of tho prmcipil debtor unless it is 
otuofNVHo p.'ovided by the contract.” 

It was argued that inasmuch as the 
ponod of limitatloa had bean extended 
by the pay,neat of intereit in the case of 
the priucipaldebtor. it was also exSendod 
in the case of tho surebv, and that “co¬ 
extensive” applied not only to “quantum” 
but also bo time”. In my judgment 
o. 12 d, which 18 in the nature of an in- 
berpretatloQ chase and is directed to 
deaamg the liabili ty of a surety upon the 

3. (1895) 30 Oh D 291=53 L T 647 

4. (1904) 28 Bom 248. 



1918 BROJKJjDKO V. IllRDUSTHAN Co-Oi>. iNS. (Mcolceijco. J.) Calcutta 7ii 


when it ceases. There has heou so:»o 

divergence of judicial opinion upon tlie 

question, whether Art. Go is applioahlo 

to a suit against a surety for recovery of 

money on his contract of guarantee. 

Hill, J., in the case of Sreennth lioij v. 

Peary Mohan Mookerjce (5) hoW that 

the article was applicable; the Court of 

appeal (Petheram, 0. T., Prinsop ami 

Piggott,JJ.),onth 0 other hand, ruled that 

Art. 115 and not Art. 65 was applicaldo. 

The point, however, was really immaterial 

in the circumstances of that case, as the 

claim against the surety was bound to 

fail whether one Article or the other was 

applied. It may be mentioned that the 

recent case of Dwarkadoss v. Ghivakala 

Krishnaiya (6) is an authority for the 

proposition that Art. 65 governs a suit ol 

this description. For the purposes of 

the preset case, it is not necessary to 

make a choice between Art. 65 and 

Art. 115, because, whichever article is 

applied, the time is found to run in 

favour of the suretv from the same date. 

• 

and the period applicable is also the same 
in both cases. Under Art. 65, we have 
to determine the “specific time” at which 
the surety promised to pay; under 
Art. 115, we have to determine the time 
when there was a breach of contract on 
the part of the surety. Consequently 
from either point of view, the question is 
what was the precise nature of the 
guarantee embodiedin theoxpression “re¬ 
payment guaranteed by me.” 

Section 126, Contract Act, defines a 
contract of guarantee as a contract toper- 
form the promise or discharge the liability 
of a third person in case of his default. 
The question accordingly arises, when was 
the principal debtor in this case in 
“default.” Under the law of England, it 
is well settled that a note,payable on de¬ 
mand is a present debt and is due and 
payable at once without demand. In 
Norton v. Ellam (ll) Baron Parke observed 
that the debt which constitutes the cause 
of action arises instantly on the loan, so 
that the contract on the note is in a state 
of bei^g broken perpetually if the party 
does not pay it. Baron Alderson added 
that the oases which have decided that 
the bringing the action is a demand, show 
that there has been a previous breach. It 
follows that on a note payable with 
interest on demand, the Statute of Limi- 


t.atiom liogiiiH to riiti from tlio date of tho 
noU'. To tbo samo elToot is tho observa- 
lion of I'lyloy, •!.. in Rowr v. Young (7) 

‘ti l nvm make a tioto p.iya'ilo on ilo-nand, it 
iss-.'itlcl !i. (li;v a spocti\ dorn'iiul neod 
Hoi ho sla'.il iu tho Jeclor.ition not provcil upon 
the trial.” 

In Maltkij y. llaron 

Chaniul oiiii'ba.ii-'.il '.his by tin observa¬ 
tion: 

‘‘N . loii! ••.d I)-c--.. <'.vv bc-f ..CO briiioinr; .m 
.ictioii iipon cue'll a nolo—q.a payiiK/nt i-i iduty 
tvbich tliachos ibo mo iioi'.i tlio note i:i luaJo.” 

See also George In re, Francin y. 
Brtiee (0). Tbi-; ]irinc;inlo tiu<U recogni¬ 
tion in Art. 7'I, [j'.in. Aot, which provides 
that the time for the iii't-icution of a suit 
on a in-omissovy note, p.iy vble .''n 'lemaiid 
and not iccompanied by .ui\ writing re¬ 
straining or postponing tlio right to sue, 
runs from tiie date of the note. See also 
Perimai Ayyan V. Alaghisamt Bhaga- 
vatharilO). where the correct conclusion 
is based on the doubtful ground that the 
words “ou demand ' tniist be regarded as 
a technical expression equivalent to im- 
mediatelv” or * forthwith, From this 
point of vio'-v, it is obvious tliat iu tliej 
present case tho liability of the surety 
accrued ou the execution of the note by 
the principal debtor, and, conaequently, 
as between tlie surety aud the creditor, 
the Statute of Limitations commenced toj 
run in favour of tho surety from the date 
of the promissory note wiian he became 
liable to re-pay to tlia creditor the sum 
advanced. This conclusion is in confor- 
mitv with the principle deducible from the 
casc'« of [loH V. Hadley (U) and Colvin 
V. Buckle (12). ft necessarily follows 
that tho o! lim against the surety isprima 
facie barred by limitation under .Art. 65, 
or Art. 115, unless one or other of the 
provisions comprised in Part 3 of the Biui. 
Act, is applicable. The only provision 
on which reliance has been placed, on 
behalf of the plaintiff, to save the claim 
from tho bar of limitation, is that con¬ 
tained in S. 20. S. 20 (1). Lira. Act-we 
quote only so much thereof as has any 
possible application to the case before us 

—is in these terms: . v « 

‘‘Where interest on d'.bt.. . is, before the 

expiration of the prescribed period, p^jid as suoh 
by the person liable to pay the debt. . . or by 
his agent duly authorized in th^^ehalf. - 

~7”(l820) 3 Brod & B 165—2 Bligh 391. 

8* UR60) 8 H & N 813. 

9. (1890) 44 Oh D 627=89 L J Cb 709. 

10. (1897) 20 Mad 345. 

11 (1835) 2 Ad & B 758=4 L J K B 120. 

12. (1841) 8 M & W 680=11 L J Ex 33. 
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6. 1917 89 I C 205. 
«. 1911 9 I 0 204. 
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liroitatiou >h;Ul be computed 
iu rn the lime v;)ion I lie payment was made.’* 

Th;s must be road subject to the pro¬ 
visions of S. 21 (2), which lays clown that 
iiothin« in S. 20 renders one of several 
joint contractors chargeable by reason only 
oi a payment made by any other or others 
of thoin: tliissection apparently indicates 
the only cases in wiiichand theconditions 
Under which t!ic legislature allows the 
running of the period as against one person 
to beallecGod by theactsof another person, 
and the case of principal debtor and 
furety is not expressly or impliedly in¬ 
cluded in the section: see the observations 
of ^^'estrop, C. .1., in Uajarimalv.Krish- 
narav (l.l). The plaintiff seeks to avail 
himself of tiio hericfit of S. 20 by proof 
that, in this c:i'.-'c, tho princii'a! debtor did, 
on Idth Novemhor before theex. 

piratioo of the prescribed period for tdie 
institution i.-l a luiit hv the creditor to 
recover the inonev, pay interest thereon 
'Wth the Jesuit tlial the creditor became 
thereupon entitJed to a fresh period of 
limitation from the date of tiie payment. 
Stress has been laid upon the geneiality 
of the expression “fresh period of. limita¬ 
tion shall be computed” as used in S. 20(l), 
and reference has been made in this con¬ 
nection to the observations of Maclean, 
C, J., in Dorm Lai Sahuv. lio$ha7iDobay 
(2), see also Coope v. Cresswell (14). The 
argmnonh of the plaintiff in substance is 
that the fresh period runs not merely 
against die principal debtor who makes 
the payment, bub also against the surety: 
this view is sought to he fortified by the 
contrast between the phraseology of S. 20 
and S. 18; in the latter case, the period 
18 extended only as against the party 
guilty of the fraud. This contention 
seems at first eight well-founded, but upon 
closer scrutiny, must be rejected as falla. 
cious. It is plain that the expression 
fresh period of limitation ” has reference 
to the institution of a suit for recovery of 
the debt” mentioned previously. The 
Question thus arises, is the debt of the 
principal debtor identical with the debt 
of the surety. If there is only one debt, 
the view may well be maintained that 
payment of interest by the principal 
debtor keepsalive the remedy against him 
as also against the surety. Bub if ihe 
debts must be deemed distinct, the pay. 
ffl^nb of interest by the principal debtor 

IS. (1880-81) 5 Bom G47. 

14. (1866) 2 Eq 1C6. 


cannot, notwithstanding the generality of 
the language of the section, extend the 
period of limitation for the institution of 
a suit for recovery of the debt of the 
surety. In my opinion the true view is,, 
that though the liabilities of the debtor 
and the surety arise out of the same tran¬ 
saction, the liabilities of the two persons 
are distinct; their debts are distinct for 
purposes of the application of S. 20. 

This was the view adopted by Jenkins, 
C. J., in Gopal Daji v. Gopal (4), and by 
Bahim. J,, in Sflwf Aiyangar v. Laxmi 

(15) , and I accept the position as well 
founded on principle: Maddox v. Duncan 

(16) , Boss V. Jones (17). It may further 
be observed that the surety, under the 
terms of the contract, is either jointly or 
sep.arately liable, along with the princi¬ 
pal debtor; if the debts are deemed 
joint, S. 21 (2) shows that payment by 
one of them (the debtor) does nob extend 
the time as against theother; on the other 
band, if the debts are deemed distinct, 
the same result follows upon a true con¬ 
struction of S. 20 itself. S. 128, Contract 
Act, which makes the liability of the 
surety co extensive with that of the prin¬ 
cipal debtor, is of no assistance to the 
plaintiti, as it must be read along with 
the provisions of the Limitation Act; 
it defines the measure of the liabi¬ 
lity, and has no reference to the extin¬ 
ction of liability by operation ol the 
Statute of Ijimitabions. It is plain that 
the view we take of the true effect of 
S. 20 accords with the well-known prin¬ 
ciple which underlies the rule that the 
period of limitation .is extended by part 
paymeut of principal or payment of in¬ 
terest. The true foundation of this 
doctrine is that any such payment is an 
acknowledgment of the existence of the 
debt, and from it the law raises an im¬ 
plication of a promise to pay the residue 
or the principal, as the case may be: 
Morgan v. Rowlands {18),Green v. Bum- 
phreys (19), Boswell In re, Merritt v- 
Boswell (20). Conaequently, it is fairiV 
obvious that a payment by one person 
cannot keep alive bhs remedy against an¬ 
other: Asilury v. Astbury {^l), unless the 
circumstances are such that payment by 

”15 (1911) 9 I C 8. 

16. (1898) 143 Mo 613=41 L R A 681. 

17. (1874) 22 Wallace 676=22 Law Ed 730- 

18. (1872) 7 Q B 493=41 L J Q B 187 


19. (1894 

20. (1906 

21. (1698 


26 Oh D 474=53 L J Ch 625 
2 Ch 859=75 L J Oh 234. 

2 Ch 111=67 L J Ch 471. 



1918 


lu ri' Wuj.IAM TaYI.RK 


Calcutta 713 


tht3 one may be resardo<1 ns ii payinoiil. 
for bhe other. 


There is nobhins in the relation of 
principal and surety itself which niakos 
payment by the principal hindinjj as a 
payment bythesurety:Coc&r/7/ v.S/’urAv.s’ 
(‘22), 'Wolmershausen In re Wolmcrshuu. 
sen V. Wolmershausen (23), Uenion v. 
Paddison (24). In the case before us, 
there is, besides, no evidence to show that 
the payment by bhe principal debtor was 
in any sense a payment by the surety. 
There is thus no room for application of 
the principle, which has sometimes been 
recognised, that payment of interest by 
the principal debtor, with the knowledge 
and consent of the surety, extends the 
period of limitation as to both: Nichols v. 
Porter (25), Deaton v. Denton (26), 
Divine V. Gentry {0,1). Conversely, pay¬ 
ment by the surety may not keep the 
debt alive as against the principal debtor; 
Suja V. Pahhvan (28), Coleman v Forhcfi 
(29), Seager v. Aston (30) Gnrilner\. 
Brooke (3l). The case of BnjnrinU'l v. 
Krishnorav (13), approveil in Krishlo 
'Kriskon Gkowdhro.ni v. Eadhii Ilomun 
Munshi (32), shows that the remedy 
against the surety may continue, notwith- 
standing that the remedy against the 
principal debtor has become l)arrad. The 
decisions in In re Poireis, Lindsell v. 
Phillips (3), In re Frisby. Allison v. 
Frisby (33), and Lewiu v. Wilson (34), 
are clearly distinguishable, as they are 
based on the assumption that a payment 
by one co-debtor prevents the statute 
from running against his co-dehlor. a 
principle nob recognised in S. 21, Lim. 
Act. I hold accordingly that in this case, 
time commenced to run against the credi¬ 
tor in favour of the surety from 24th 
April 1911, that a fresh period of limita- 
tion did not become available to the ere- 
ditor as against the surety by reason of 
the payment of interest by bhe principal 
debtor on 13th November 1911 and that 
consequently, the present suit instituted 


22. (18C.S) 

23. {1890) 

24. (1893) 
26. (1906) 

26. (1034) 

27. (1914) 

28. (1S78) 

29. (1353) 
80. (1857) 
31. (1897) 
82. (1836) 
88. (1390) 
34. (1860 


1 n & C 699=32 L J Ex 118 
62 L T 511=30 W R 637. 

68 L T 405=3 R 460. 

181 Ind 382=103 N E 842 
109 Ill App 7, 

96 Nab 160=145 N W 360. 
30 P R 1878. 

22 P 't 166=60 Am Dae 75 
26 L -J Cb 809. 

2 I R 6=3 Ir L R 288. 

12 Cal 330. 

43 Ch D 106. 

11 App Caa 639. 


li’bl) Koveiiihcr 191 1 is liarrcit agivinat 
Iho .'Urotv by Art. I')-') oi' I 15 Ijim. Act. 
Ou tiu'so grounds, 1 agreo tbat tins appeal 
must, be allowed and the claim against 
tbe surety disiniss.'d with cosi.s tbrough- 
Ont. 

V.n. I?.K. Appeal alloireih 
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rilAC'iCK, C. -I ANJ> MlTTf.U. d. 
WiHinvi Taylrr, In the matter of 
In re Apiu'.il irom (nigina! decree 
No. r>7 of ISiis. l)t,cidcd on 2lib A|)ri! 
IS.l'd. 

(o) Tori—Defamation- Publicivtion- Prin¬ 
ter publislitng Idler wilb nuine of another 
attached to it—Failure to prove rublicalion 
with authority of person signing — Printer 
must bear responsibility. 

If the printer of a Dewp|).t|'er publishes n httat 

v:ttb the nanif nf in lUther .itlached to it, be 
inn-t be:ir the rc«: cnsibiliiv if be is uiiablo, whan 
r(f|iiiro.b ; ■ prove that it 'V.'.- publi-^hed with the 
nutheri'v <‘[ tlie per-oii •.■Ijoiu it piurortR to 
be-T i.vrd. [? m C’i] 

(b) Cenlompt- Leller amounting to con¬ 
tempt of Court r.ii;!ishefl in newspaper— 
Court can punish either printer or publisher 

or both- , , 

When letter? ainoiuitine to cmlempt d Uouri 

are pnhlished in a uevv>|),ip<M-. ilvC iut ha< its 

eleoticn to ruoi'lJ '^^h llu auih-or m-d r;‘'4i>het 
cf tbc new'paptr or either of lliom IP 

(cl Tort — Defamation — PrinU-r cannot 
plead want of knowledge of contents of 

^ If a printer prints anitbiug that is libellou.s, it 
is no excuse to say tbat be bad uo knowledp 
of the contents of the paper and 
ignorant of its being libellous. iP 732 0 1] 

(d) Contempt—Contempt of Court of Re¬ 
cord-Modes of proceeding indicated. 

When contempt of .a Court of Record is com¬ 
mitted, there arc two mode-: of proceeding open 
to it. one hy a Rule calling upon the person 
charged with contempt to show cause why be 
should not be adjudged guilty -f contempt oI 
Court, the other by attachment under which that 
person might be arrested and bright into Court 
fora similar purpose. (P 733 G 2 P 7?4 C 1] 
:|ife}Contempl-Charg« of contempt may 

be made by Court suo motu. 

Thu charge of contempt may be made by toe 
Court iticlf upon its own knowledge of tacts 
which, if sworn to bv any one to the best of bis 
belief, would have made a prima ® 

Cmt'fmoi ofO'.itt. , ^ • u /J 

(f) Conlempl-To charge Judge with pre- 

Jmplioustyranuyor to 

a view to induce Judge to alter hi» course 

amounlc io conlen^pt. 

To charge a .Judge with presumptions tyranny 
for the mode in which he is i roceod.ng in a mat¬ 
ter pending befoie him ort. publish aoytaiog 
;:;pSng?hat matter, whilst i'. H under cons.^ 
deration, with a view to induce the 
alter his course la a grave 


71i Calcutta /« rt. V>IILIAM Tayleh (Peaccck, C. J.) J 9 jq 


■ Crnt-rntt — Jud^e m'.ist be protecled 
fr'-!i'p •; criticism. 

]■ • 1;; lul to Cast unjust 

;^t)d p;-i,'....v iip.rnil.ili" > 11 a-Tudc;':'. -Tudo.-s 
,\r<j -III.;-' ' t ijf> cr!iict/A-J. h’.u ti.cy inU't be I'ro* 
fct-'.i unf ttiid''^ 

tP 738 C 1] 

I bj Contempt —Contempt by misrepresen- 
lotion Of wilful conceal men t of facts — Apolo¬ 
gy m?.v miligaic matters, 

I( • 'M of hv mcan^i of 

mlMt r r^ - ii* tioa cr uilful couc^alineut cf t«ie 
tnit i i f;i:. •, a nin’l sv niay 

l)ur> ii cunuol »>!*cllv or jtisiify ilio CAi- 

tcjLi>i'or f rm it :,r,un(l .i tctul ox^MripUon 
from puui*hn*cnl. [P 730 C 1, 5j 

Peacock, C, J.-It is always a mos!) 
uni-!e:(jrant <'lu‘’,y for a-Tu 1^0 to be com* 
pelletl to viui^icate his ownhotirur. or the 
(li?i'uity of the Court over which he jiro- 
si'les, bv aicptii'f} measure-^ which may 
cau<o p.'ii), or '.vound blv' h.eling-? of any 
mwi. IhviL a "u ‘^0 wiio 'vould slirink 
from tho diiscl'.ar^o of '•vha'’ he considers 
to bo Ills i'ui)lia duty, iijorely because it is 
to liio; painful olc, is uot lit to be en- 
trusted with the ullico which ho holds. 
To me the duty which I am now called 
upon to perform is all the more painful, 
because the gentleman whose conduct is 
cnlled into (luesfciou is one with whom in 
times gene hy I have held social and 
friendly inlerocurse Tho case is one of 
public irapoitance, aud [am anxious that 
there shall bo no niisundorstacding of 
the views and opinions of tlie Judges and 
of tho rfiiisoLS which induced them to 
adofit tho course whicli they have pursued. 
Above all. r am desirous that there shall 
ho no further misrepresentations such as 
those with which unhappily wo are cal¬ 
led upon to deal. I liave, therefore, 
thought it right to enter fully into the 
facts and law of the case, and I have re¬ 
duced into writing the greater portion of 
my judgment. Mr. W. Tayler was for- 
merly a member of the Bengal Civil Ser- 
vice. After his retirement he was ad- 
mitted as a vakil of the late Sudder Court; 
and upon the amalgamation of the late 
Supreme and Sudder Courts, he, in com- 
mon with allthe vakilsof the late Sudder 
Court, was enrolled as a vakil of the 
High Court, tie subseQuently carried on 
business as a n.ocktear or law agent in 
the District 01 Patna, in which, before 
his retirement from tho Civil service, he 
had acted as Commissioner. Among 
other clients, he was retained by Ranee 
Usmedh Kower, the elder Ranee of of Ti. 
cares, for two years, upon a retaining fee 
of Rs. 500 a month for looking after her 


suits, in addition to which he was to re¬ 
ceive a rswii-d for every case tbat he 
might win according to its importance. 
Matters did not proceed amicably bet- 
sveon Mr. Tayler and the Ranee, and 
tho icsuit was that two suits were 
commenced—one by Mr. Tayler against 
tho U.iuee to recover a sumof Rs. 29,773, 
consisting of 20,9i0 alleged to be due for 
principal and interest on a bond given, as 
Mr. Tayler .alleged, for fees due to him, 
anti Rs. 8,000 and interest alleged hy 
^ir. Tayler to be the balance due on ac¬ 
count of his salary or retaining fee; the 
other by the Ranee against .Mr. Tay- 
ier to recover money alleged to have been 
received by him on her account. In tbe 
suit brought by Mr. Tayler, the Coart 
held that the bond had been improperly 
obtained, and the result was, that Mr. 
Tayler’s suit was dismissed with costs, 
and Rs. 6,110 were decreed to tho Ranee 
in her cross suit. The c&se Ranee Usmut 
Koowar v. Tayhr{l)U reported in Vol. 2, 
Weekly Reporter, p. 307. 

On 29th January 1866, the Ranee ap¬ 
plied to the Judge of Behar for execution, 
and in themonth of February in that year, 
a tenure called Dergaon, belonging to Mr, 
Tayler, was attached in execution. That 
attachment, by virtue of tbe provisions 
of S. 240, Act 8 of 1859, prevented Mr. 
Tayler from selling the estate so ^ 
the abtacbmenfc was in force. On 26th 
February a conaolidafeed appeal to Her 
Majesty in Council was tiled by Mr. Tayler 
in the two suits, and on 8th March he 
obtained a Rule calling upon the RanM 
to show cause why, upon his giving seo^ 
rity, the execution should not be stayed 
pending the result of his appeal to Her 

Majesty in Oounoil; and the sale 
the attachment was stayed pending tha 
Rule.. The Rule was sent to the Jodge 
of Behar for service, aud he theraopoa 
passed an order in the execution case t a 
the proceedings should be stayed for 
time," that is to say, until the Hoi® 
show cause should be disposed . 

there was nothing which he could do 
the execution case whilst that 
pending, he at the time of transrni | 
to the High Court his return of hav^ 
served the Rule upon the Ranee, orde 

that the proceedings for execution enoo 

be struck off the file of oases pending 
his Court. __ 

1. (1866) 2 W.R. 307. 
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When the Bale nisi canio on torlioarin*; 
in tho Migh Court, it was oonsi-lort’d 
more just bhafc.as theUanee had ol)baii)o-l 
a daorea, she should he allowed to execute 
ib on giving security, than that she sliould 
be restrained from realising the amount 
upon Mr. Tayler’s giving sacuriiy. Ac. 
cordingly, upon I8fch May, it was orderOil 
that tho decree should he executed u[)on 
the Ranee’s giving siithcient security, to 
the satisfaction of tho fudge, for the due 
performance of such^lecroeas Her Majesty 
in Council should make. That Rule was 
received by the Judge on 29bh May, and 
thereupon tho execution case was ag du 
numbered and restored to the tile of cases 
pending in his Court. Che Ranee, who 
was a lady of large property, tendered 
security, .which was adraitbeil on Tih 
December 1866. The delay which occur¬ 
red between the transmission of tho Kuie 
to the Judge and the acceptance of the 
security which the Ranee offered is not 
accounted for on the evidence in the cause. 

I have frequently found in cases in which 
execution is stayed until the doeres- 
holder gives security, that great delay is 
caused by inquiries into the sufficiency of 
the security, to which the dentor or his 
agent objects merely for the purpose of 
delaying the execution. Whether this 
was the case in the pr^?sent case or not 
does not appear, and ib is not necessary to 
inquire. Ib is not likely that tho Ranee, 
who is a lady of large property, would 
have had any difficulty in finding security 
for so small an amount, or that Mr. Tay- 
ler would have run any risk if she had 
been allowed to execute her decree with¬ 
out security. But Mr. Tayler, having 
appealed to Her Majesty in Council, was 
entitled by law to have security, and it 
was granted to him. 

It is clear that there was no improper 
delay on the part of the Ranee in com¬ 
pleting her security. Delay is not gene¬ 
rally the game of the judgment-creditor, 
and it is expressly found by the Judge 
that there was no default by the Ranee 
in carrying on the case. On lUh dav of 
October, Mr. Tayler sold to Mt. Zuhoorun 
the wife of AhmedoolUh, for Rs. 55.000. 
the estate which had been attached under 
the Ranee’s decree. Mr. Tayler says that 
the purchase was made by Ahmedoollah 
in the name of hie wife. That is very 
probable, and I shall treat the case as if it 
were so, and give Mr. Tayler he full bene- 
fit of that argument. But when Ahmed- 


ooll.'iii: icserihed ;tn old PioadcT at 
Patna, for blio puri'.osc of rai-^ing ui iu- 
forence tint lio mnsb h.av' known of tho 
afcMchment the fj.’ne ol r.pG p-ifohaso, 
it mu'Jb bo hoi Mc' in min i tiiat th.' -'-t ite 
.vas at Ciya ;.n'l tmt c, Patna, mi ! that 
tho sale was iiti.p.M- ;.n ^'ttaoimK'Ot H'om 
ti’.e Cniiib atdav-, inl not from .h.oCourb 
at Patna. 


Aftov tlv. by Mr Tavler, ibo wtate 
was again >* iamn' l h- fiis RLii-e nndsr 
her decree, in.l '25th PobriiM V 'S(i7 was 
fixed for t’m On 13t';i iA'hfuarv 


Mt. Zuhcuri.iii inl'.T^'tinod and ’isputsd 
the r'ght of the Raneo to soli u-,djr her 
decree, and claimed a righ". to flie [iro- 
perty upon tho ground that her purchase 
was comfiletcd iiefoio the Sr^cond attich- 
ineut. The ca^e was decided against her 
and an order was made that tlie estate 
should 1)8 sold. Mt. ZuhooruQ thereupon 
satisfied tlio de-rea to prevorib ‘•.he sale 
of t'he es'i ibo which she had purchased 
and fi)r which she Ijad ]ji,id Mr. Tayler 
Rs. 55.000, an 1 coiamcnco l a suit against 
him to recover Us. 12,406 tho uuouiit 
which slie hal been ccmpellyl in pay in 
satisfaction of the Ranee's decree. 


Id the written comtjlaint in that suit, 
ib was distinctly charged that Mr. Tavler, 
tlie dofenJant, bad concealed the fact of 
his liability to the Hauee under lho de¬ 
cree and of tl )0 attachment of tlie estate 
in execution, The plaiatilT stated that 
she had paid an adequate price for the 
estate, .and that after the defendant, Mr. 
Taylor, hal socurod the entire purebase- 
mouoy, aud had convoyed the estate, and 
liad pub laer in possession of it, the estate 
was publicly proclaicne-d for sale; that she 
intervened aud objected to the sale, bub 
that her claim as a purchaser was over¬ 
ruled on 23rd February 1867; that the 
vendor, Mr. Taylor, having failed to satisfy 
the d 0 C! 00 , she was compelled to pav the 
amount due under ib in order to preserve 
the estate which she liad purchased. The 
following is a translation of the defence 
set up in the defendant's written state¬ 
ment pub in on behalf of Mr. Tayler and 
verified by Mr. Kelly, his agent. He says; 

"First.—Oa the principle that purchaser is 
bound to inform himself of all the advantagoous 
and dlsadffsntftgeous circumstances couaeoted 
with the property be is going to purchaea, plain¬ 
tiff has no claim upon your petitioner In re¬ 
ference to the judgment-debt payable to Ranee 
Usmedh Kocr, as nunaerous precedents of the 
Suddar Dewanny Adawlat and the High 
Oonrt in support of this argument are extant. 
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it the ilaintili, without asking 
\oiirp 'i:i"ii-r anfl obtaining Ijis concurrence, 
ha*--, I- forve her own enO?, liquidated the judg- 
mpni -fV;[H due to Hanes Usmedb Koer, she can¬ 
not t \ ;iuv rule or regulation recover trom your 
petiii'jnor the money so paid. Third —At the 
time of sale. Mou/oh Dargaon, in accordance 
with llie proccedingfs of the civil Courtof Gaya, 
dated L'f. Februarv 1?^6G, A. D., and 13'h Febru¬ 
ary 1^'07. A. D , was attached and advertised 
for sale, and the plaintifi in full knowledge of 
the circiimstauce? purchased the mouzah, and 
uetbiup was kept secret from bet: on the con¬ 
trary. the condition of the property was above 
board at tlie time of sale, and the plaintiQ in 
full knowl-jdge of all particulars, iu whatsoever 
wa> uLquired purchased the property. Fourth.— 
the plaintiff has purchased a most valuable pro- 
perlv, namely, a property of the value of 
upwards of Rs 88,000, for a pniall pric" of 
Rs. 5.5,(100. and since she procured a property 
worth Rs. 8.S,000 for a trifling sum ot Rs 55.COO, 
ebe rai>od no objection in reference to tbo decree 
monev of Rauec Usmedh Koer, of which, in con¬ 
sequence of the attachment of Dtrgaon, she was 
undouii'.edlr cogDizint, j-or did she ento,- into 
anv arraugement.s for the deduction of the 
amoutit, nor liad she any document, executed for 
her satisf-’ction; on the cuitrary, considering 
the bargain for R«. oo.OOO, no'-'ith?tandiDg the 
payment i f the decreed Qion y, to bo a cheap 
one, she lorthwilh upon seciifiug tho sale deed 
paid up iu .i lunrp tbo whole cf the purchase- 
moD^v ind took possession of the property. Under 
thrpc circuijjsfancos, she has nu reason whatever 
to coiU 'l.'ii) hence tho suit brought by her is 
quite uncalled for, Your petitioner prays that 
for the ends of justice her claim may be dis¬ 
missed.” 

ll?re let mo romuvk that in the defence 
set up on the part of Mr.-Tayler no sug¬ 
gestion WHS made that the Ranee’s attach¬ 
ment had ceased to have effect in conse¬ 
quence of the execution case having been 
struck* oH' the file, or that the first attach¬ 
ment had been superseded by the second. 
The point was not attended to, or even 
suggested: on the contrary, it was ad¬ 
mitted tiiat tlie estate was liable to be 
sold under the decree. The plaintiff, 
when she intervened and set up her pur¬ 
chase as a bar to a sale under the attach¬ 
ment, took the objection, but it was very 
properly overruled by the -Tudge in a very 
clear and decisive judgment, and the 
plaintiff satisfied the decree to save from 
sale the estate which sbo had purchased. 
That judgment was put in evidence in the 
suit against Mr. Tayler. It might just as 
well be contended that all the proceedings 
in a suit in this Court are nullified, and 
that the parties must commence de novo, 
if a case is for any reason taken out of 
the peremptory board The point is too 
absurd for argument. Thesuit proceeded, 
and the case was tried by Baboo Girish 


Chunder Ghose, the principal Sadder 
Ameen of Patna, who laid down two issues: 

J’irsi.—Whether or not the plaintiff 
has the right to a refund of the araonot 
of Rs. 11,381-13-6 paid by her in order 
to save the disputed property from sale 
with interest claimed by her; or whether 
the suit is barred by the application of 
the maxim of caveat emptor? Second.— 
Did the plaintiff know at the time of the 
purchase as to the property being attach¬ 
ed by Usmedb Kower in satisfaction of a 
claim against the vendor? Did the vendor 
intonu her about the said attachment 
when the negotiations were compla- 
ted? As to issue 1, Principal Sadder 
Ameen found that, according to the 
legal maxim caveat emptor, a purchaser 
ought to exercise a proper oantion in 
order to ascertain the amount and nature 
of tiie interest which he is about to buy; 
that if without instituting proper and 
sufficient inquiries within his reach he 
foolishly purchases any propertyin which 
the vendor’s interest was not what it 


was represented to be, he will not be en¬ 
titled to compensation for the loss he 
sustains for the defectiveness of title 
and quality of the property bought, for 
it is his own folly and laches not to uee 
the means of knowledge within bis reach. 
He then entered into the question whe¬ 
ther the plaintiff had made doe inquiries 
and finding that she had not done so, he 
said she must be presumed to have pur¬ 
chased the estate with all faults, except 
as to the extent of the right of the ven¬ 
dor. He added: . 

■'It is conteoded that the ‘fact of the a 
ment was fraudulently concealed *^°^ .*”**«_ 
no proof whatever to support the . 

the other hand such a thing as the . 

which was known to the world so far ® , 

village was concerned could not by any a V 
on the part of the vendor be 
cealed for it was known to hundreds o 
residing in the village sold. The ^ 

would bo known in no time if a proper^ 
been deputed to make necessary inquiries 

spot. Therefore the concealmont, iiit wa ' 

was bv no means fraudulent and unless > , 

proved, the contract could not be ^ 

had there been anything li^se fraud pn ® 
of the vendor the plaintiff would 
have come to the Court for the oaecs 
the contract. A< there was no legal , j-j 

part of the vendor the cause of the co ; 
falls to the ground and hence it ^Lg 

sumed that with the liability -.ffle” 

property, the plaintiff has purchased t e^ 

He, therefore, ordered the suit to 
dismissed with costs. In the latter P 
of his judgment the Principal Q 
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Amesn alluded to a oonteotion on the 
part of the plaintitT that the execution 
case had been struck oit the file and sub¬ 
sequently revived and added: 

"Admittlogher ODntsntionto ba correct I sao 
no focoe in it foe the eimple Toasoa that in that 
case she waa not bound to pay the amount duo 
to the deoree-holder and in case the property was 
flold she as a third party might have sued for the 
oancellation of the sale on the ground that 
tbete existed no attaobment before the sale." 

• It U not very clear why such a con¬ 
tention should have been urged on the 
part of the plaintiff in the suit. It was 
her contention when she intervened and 
disputed the Ranee’s right to sell under 
the attachment and probably there mav 
have been some confusion as to the time 
at which such conteation was put for- 
ward on her behalf. Bat it is not very 
material. The result of that decision'if 
upheld would have been tint Mr. Tayler 
would have had his judgm -nt debt satis, 
■fied by the plaintiff and that she wnnll 
have had no redress against him. Mr. 
Tayler in his letters has ci'ed from 
Shakespeare,” but he his not male anv 
quotation from a "new way to pay old 
debts." 

The plaintiff appealed to the High 
Court from the judgment of the Princi¬ 
pal Suddor Ameen; and amongst other 
grounds she urged to the effect—first, that 
the defendant could not take advantage 
of his own wrong; second, that the doct- 
rine of caveat emptor did not apply 
to a case like this in which fraud was 
alleged as the cause of action; seventh, 
that the very circumstance of the de¬ 
fendant’s concealing the fact of attach¬ 
ment on decree was sufficient to show 
a fraudulent concealment, as Mr. Taylor 
was well aware of such attachment, 
and anfficienb to fix him with liability, 

unless he proves that the plaintiff pur¬ 
chased with knowledge and paid inade¬ 
quate value, and eighth, that the case was 
not one of voluntary payment, for tlia re¬ 
covery of the money was sought, not 

from the judgment-debtor, but from the 
vendor. 

The appeal was heard in the First 
Bench before the Chief Justice and Dwar- 
kanath Mitter, J. The case was very fully 
and ably argued by Mr. Paul as counsel 
on behalf of Mr. Tayler; the evidence on 
both sides was fully considered, and every 
attention and consideration was given to 
the case which it was in the power of the 
^urt to bestow. It was very properly 


admitted on behalf of Mr. Tayler, for it 
could nob possibly he doniel, that the 
payment was mt voluntary, and theChief 
Justice was so fully satisfiel of the f)lain- 
titT's right to recover upon the ground 
that she bad been compelled to pay Mr. 
Tayler’s debt in order to protect from 
sale, under the Ranee’s decree, the estate 
which she had purchase! from Mr. Tay¬ 
ler, that he did not consi'ler it neco.^r-ary 
to express any decided o]Mnion nmn the 
other points of the case, viz , whetlier 
tliero was eoncealuien'. or no conee'lmont, 
fnul or no fraud. Tin sns: 

"It .\op.' It-! 1 > rri’- t'ni Mii ; i ; i vorv c' -ii r » e. 
Tlio pi tin till -Oiiks L • r: l!; ni . • R'l-'.’ -• 

l-2,40G-7-0. which s'n.' pvi<l n 'loit. n Mr.Wil- 
liv'Q Tvvh-c ill di'Charso nf a (h-C'r"<' \vhi;h 
Riiioe U'’neJh loir h.i'i r-jcovst*!'! liim. 

It is unpec-:«iiry tj coii.?i(3‘^r wb •(•her tho 

plvintiH was a vihmleit in piyiu 2 thi.^ inoucy, 
or whotb>*f sho paii it uaJivcompiiKio;). br-caiiso 
it b'l'- bji'o .’.lini‘’.te(i by Mr. P.xul, tba learn¬ 
ed c-iuntel ot Mr. Tivlsr, Ib.vt tiie ‘niyment 
was n^t a vnlun'ary one. It niip"*.rs that 
tbn I'l liulifliuirf las.d ill) estite from Mr, W. 
T*vl.'r foe Ih'su ii 'd ft-. 55 000; '.b»‘. before 
the ^I’.o t 'l tue plii.i'iH tli it es'. iU ii id b)ou ai- 
tacboi ill ex-’3'iti3!i-,'f tb-? djcre ■; mi Jtiat the 
piaintiif p.ai I th-.'amount 0 ? tbedecr’e and in- 
torost in order to prevent tbe propjrtv which sho 
had parebased from being ’ol 1 in execution. It 
is said hv Mr. T.ivler tbit althoujh the prepertv 
was sold for R<. 55 000 it was worth a sreat deal 
more; and in poof of that assertion ho In- culled 
a wiiiies-, who, if he is to bs believ.'d, has 
shown that Mr. T.iyloc’s estimate of Die value 
was very much under the mark. Inasm'ich as 
the estate was worth two lakhs. I do not believe 
tho evidoiico of that witness. It is improbable 
that be, actins as th« agent of Mr. Tayler, would 
have sold for 11 -=. 5'),000 a property which was 
worth two lakhs; but whether it was worth 
Rs 55,000. ft! -Dl,'-))!, ir t.v) likii, is 

wholly immaterial for the deci^on of tliis case. 

lly S.’235. Civil P. C.. when property is n bo at¬ 
tached in execution of a decree, llio attachment 
is to be made by a written order probil.iling the 
defendaot from alienating tho property by sale, 
gift, or in any other way, and all p rs-ens frpin 
receiving tho simo by purchase, gift, or ctherwiae: 
and by S. 210 of the .same Act, it is onadoi that 
when anv attichmont shall have been made by 
actual seizure, any private alienation of the pro¬ 
perty attached, whether by sale, gift, or otbor- 
wlsc, shall be null and void. Mr Tayler, tboro- 
fore, mu't, before bo sold the property, have 
h'‘pn served with an order from the Court pro¬ 
hibiting him from alienating it. Ho must have 
have been fully aware at tho time of the sale 

that any sale b/him would be liable to bu do- 

fealfld by the d icree-holdor. 

"Several witnesses have been called on the part 
oftbe defendant, and have proved that tho 
plaintiff at the time that she purchased the 
estate was aware of th) attachment. Euayut 
HoBsein swore that he Informed the huibind of 
the plaintiff of the atUebmont at tho time of 
the execution oftbe deed of sale Shaik Eusoof 

Hossein swore thatEuay ut Hossoin told tho bus* 
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par;; '; .nd ^ < I, t;ce(, titir;E f t hi• ?vi(I' iicr', tji 'h- 
ine -.I'l'.i-.r;-If L->\C’ bi-.o.eivi' r.t 'hr-f (hf> 
sale a-’. \.I;fii.'-r tlx p]aii.-,irj. in t-rii--erji!once 
of I" V reiu-: uilc-fd 1 1 imcii'ts-? rho u'r 

whai Mr. 1 .s!-r c,'!l-- 1 ; r.-iilii.-M’m of Hi!)-ec> 
fl.ik- up..I. hrr-.-lf tn discb-»r?(> the 
dnht \ hielt Mr. T:'vl-.-f ovvicl r]..; Hyuce. 

supi’--^;ti- ihf plnintid made a stood bargaiD in 
buvin; tbi> ocIhU' /or Rs 55,0C0. there war i-o 
oblip iticn on her part, because she got the estate 
cheap to pay Mr. Tiv^l.'r’s debt. 

If it h.id been inteuded that she wa-uol oulv 
to par the Rs. .‘io.COO to Mr. Tavler. but was also 
to pay off the debt which Mr, Tavler owed to tbe 
Raneo, the purchase-monev would have been 
stated, as suygoted by Mr. Twidale, to he tbe 
Rs. 55,000 and the amoiiut of the df-bt added* 
and part of the purebase-mouev would have been 
paid to the dccipe-koldcr in satisfactiotj of her 
decree. It i.w'learlv i.eyoud all doubt that the 
plaintinbas paid Mr. Tayler'.sdcbt; that she was 
under no legal obligation to pav that debt as 
between her and Mr. Ta.O^r; that she did not pay 
the debt voluntarily, but under compulsion to 
save the cslato winch she had purchased, and 
for which she baa paid, from sale in execution 
of tbe decree; and under the ordinary rules of 
law. of justice, and of equity. Mr. Tayler. who 
has had the benefit of having bis debt discharged 
by the plaintiff, would be bound to repay the 
amount. Even if the plaintiff knew that Mr 
Tayler owed the money.and that the estate had 
been attached, that fact would make no difference 
unless she came under an obligation to Mr’ 
Taylor to imy off that debt in consideration of 
his allowing her to have the estate for Ruoees 
65,COO, yet >[r. Tayler contends that because she 
got tbe estate cheap, she was bound to satisfy 
the decree against him. I see no reason to believe 
that Mr. Tayler would have sold the estate to 
the plaintiff or to anyone else for Rs. 55,C00 if 
be could have got two lakhs, or even Rs 83 000 
from any other persons. This lady was no more 
bound without a contract, to pay Mr. Tayler’s 
debt, because she got the estate for Rs. 55 000 
than she was to repay Mr. Tavler the difference 
betsvesn Rs. 55,000 and Rs. 88,000, the amount 
at which he now values it, or the two lakhs at 
which it was valued by his agent. 

In tbe case of Exall v. Partridge (2), which 
was decided on the principles of justice, appli¬ 
cable as much in the mofussil as they are in 
England, it was held that where the goods of „ 
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Mranrer wore CD the premises of another persen 
and were distrair.i'd by the landlord for rent in 
arrear. ?ud the stranger was obliged to pav the 
rent iti order to redeem his goods, ho might re- 
ic-vcr the mo::ey paid from iPose who owed the 
Ii was suid by cne of the Judges that the 
rhictm c:)Uld net r(h-,ve himself from thedis- 

tri>s v.*i*.hfiit v-aying the rent. It was not there- 
• ore a voluiiUry but a compulsory payment 
tiiik^r these circumstances the law implies a pro- 
nii-eby the three defiindants to lepav the plain¬ 
tiff- Aaober of the Judges said: “One of the 

rr-p.;mons seated by the plaintiff’s counsel 
certainly causiot ba supported, that whoever is 
oonrfiiod hy a payment made by another is liable 
f.i ati actroii of assumpsit by that other, for one 
P-Tsou cennot, by a voluntary paymeut.cause an 
assiimp.^it again.se another; but here was adistress 
for .ent aao from the three defendants, the notice 
> f disuess expressed the rent to be duo from them 
-:,l inc money was paid by the pkintiO in satis- 
.actum or a demand on all. and it was paid by 
compulsion. Therefore I am of opinion that this 
action may be maiptained against all the three 
defendants. Hero then was a debt of Mr Tayler's 
paid under compulsion by a person who was 
under no obligation to pay it, and the plaintiff is 
entitled to recover the amount. It is unneces¬ 
sary. therefore to consider or to decide whether 
tberfi was any fraudulent concealment on tbe 
prt of Mr. Ta>l 0 r of the fact that theestate bad 
been attached, or to enter into tbe question wbe* 
ther tbe recital in the deed amounted to a coven¬ 
ant that i\fr. Tayler had power to sell. The 
legal maxim caveat emptor has been misapplied. 

It is wholly inapplicable, and has no bearing 
whatever upon tbe present case. 

Tbo Principal Sudder Ameen says that the 
concealment, if it was one, was by no means 
fraudulent/ but I feel at a loss to understand 
what notions the Principal Sudder Ameen en¬ 
tertains of fraud, when be holds that if a gentle¬ 
man soils an estate which be knows has been 
attached under a decree against him, and con¬ 
ceals the fact from tbe purchaser, and receives 
the purchase-money, tbe conccalmeot is one 
which does not fall within the class of fraudu¬ 
lent. Cases have been cited to show that if an 
execution case is struck o3 tbe file, the attach¬ 
ment which has been made under tbe exeention 
necessarily falls to tbe ground• 9. 2i5, Civil 
P. C., enacts, that, if tbe amount decreed with 
costs, and all charges and expenses which may 
bs incurred, by the attachment be paid into 
Court, or if satisfaction of the decree be otherwise 
made, an order shall be issued for tbe with¬ 
drawal of tbe attachment; and if tbe defendant 
shall desire it, and shall deposit in Court a sum 
sufficient to cover the expense, the order shall be 
proclaimed or intimated in the same manner as 
hereinbefore prescribed for the proclamation or 
inttmalioQ of tbe attachment, and such steps 
shall be taken as may be necessary lor staying 
further proceedings in execution of the decree/ 

I find no authority in Act 8 of 1859 for saying 
that at attachment is at an end if the exeention 
case is struck off the file; and, therefore, if it 
became necessary to decide upon that point, I 
should refer the case to a Full Bench. No one, 

I presume, will contend that if aJodge finds 
that he has struck off an execution case impro¬ 
perly, he cannot restore it to the filej but that 
the case must proceed de novo. In this case, 
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acoordiDK to the statcmeot, which must be taken 
all together,‘the execution decree case bud bc;u 
for a time struck off the register when the sale 
took place, and subsequently the caso was re¬ 
vived, when a sale proclumaticu issued, on which 
the plaintifi prefcried a claim, and ou the claim 
being rejected, she paid the amouut for which 
the property had been attached, There has betii 
no case cited which gees to the extent of holding 
that if an execution cate is struck ofi the file, 
and a proclamation issued upon ibo Httacbmenl 
which has issued before the case was struck off, 
the sale would be subjict to all encumbrancfs 
created by the debtor between ihe time tl.c ir- 
taohment was made and the time the pripoiiy 
was sold, on the jrcund that the cfTect of the at¬ 
tachment was dcstro)ed for ever by striking Ife 
case ofl the file. Though not expressly in point, 
the case of Bajnli Mtihcsh Narain Singh v. 
A'tslianjtnd has a strong liearing upon 

the point. For the above reasons, it appears to 
me that Mr. Tayler is bound to refund the money 
which the plaintiff waccorDpolkd to pay,and did 
pay, in order to save the estate, which she pur¬ 
chased and paid for from being scld under the 
execution.” 

Dwarkanath Mitter, J., said {ami this 
is the principal grievance of which Mr. 
Tayler complains in his letters to tlie 
Editor of the Englishman)— 

‘I entirely concur. I feci no hesitation in 
holding that the plaintiff is entitled to recover, 
both upon the ground that she had paid a debt 
due from Mr, Tayler to Ranee Usmedh Kotr 
when she was under no obligation tc pay it, as 
also upon the ground that a fraud has been per¬ 
petrated against her by Mr. Tayler in conceal¬ 
ing from her the fact that the estate .sold by him 
so her was under attachment in execution of a 
decree of Court. I should have bccu extremely 
ssrry if the state of the law were otherwise.” 

The finding that there was a fraudu¬ 
lent concealment was upon a point raised 
in the suit and in tlie grounds of appeal, 
and one upon which evidence was gone 
into on both sides. For pronouncing this 
judgment upon a point in issue, the 
learned Judge, as will be presently seen, 
is chargedwith wanton insult and un- 
fourided aspersion.” He is charged with 
having done that for which a District 
Judge would probably have been sus¬ 
pended. But the charge was made in let¬ 
ters in which the real facts under which the 
judgment was pronounced were artfully, 
and I may say wilfully, concealed by Mr. 
Tayler; and a-nev^ state of facts, which 
was untrue, and which, if true, had never 

been-set up as a defence in the suit, or 

ever lirought to the notice of the learned 
Judge, was substituted. Mr. Tayler must 
have known, and I will prove out of bis 
own month that he did know, that upon 
the facts, as they appeared at the time 
when Dwarkanath Mitter, J., pronounced 
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liis judgment, iliero was not fcliosliglifcost 
ground for complaint. It was not lia^ause 
the Chief .Justice felt so couLident uf the 
piaiutifl's right (0 puccool U|ion another 
point, and alistained from rinding upan tlie 
issue of fraud, that Dwaikanath MiLtor, J., 
was not at liheny to exi-ress liis opinion 
upon that point, ''.liich directly in 
issue, without iul'jteling hiim-olf I') such 
charges us tl- vvidcii .Mr. Ta\ ier has 

piaferied him in hi- letters. .\9 

well mi|:!p. a juryman ho elijiuod with 
wanton insult sn.Uinfouo-lcdarpen inn for 
lironcuneing, nj-.-.n evidence h fr io Inm, a 
verdict O; guilty .gain.'-t u ni-..n tried upon 
a cliargo of Ihcfi or cnihe/zlemcnt. The 
case was ono appealable to Her Majesty 
iu Council, and even if it had not been 
so, it would have made qo dif.ierence. 

Judges, although they may agree as to 
t’.io judgment wliicli ought to be given in 
a particular case, do not always agree in 
the reasons for arriving at that conclu- 
sioD, or one Ju dge m iy have an caddifcioual 
reason, upon which the other has not ex¬ 
pressed his opinion, There is uo reason 
why a native gentlemaD, wliohy his abili- 
ties has raised himself to the Bench of 
the High Court is to be maligned and 
slandered because he has the indepen¬ 
dence to express an opinion of his ow-n, 
or even to differ from the Chief Justice. 
What would become of the independence 
of Judges if this were to be allowed? 
Mr. Taylor says that this dishonouring and 
unnioasured imputation, judicially cast 
upon him by Dwarkanath Mitter, J., has 
been recorded by him without one tittle 
of evidence to support it; that it is 
wholly untrue and manifestly absurd But, 
if be was dissatisfied with the finding, 
he could have appealed to Her Majesty 
in Council, for the case was an appealable 
one and it is not too late to appeal even 
DOW. But Mr. Tayler knew full well 
that, if he appealed to Her Majesty in 
Council, he must have appealed upon the 
case as it stood when the Judge pro¬ 
nounced bis judgment. He therefore pre¬ 
ferred to appeal to the Editorof the Eng¬ 
lishman, and tbrough him to the public, 
and to rest that appeal upon a false state 
of facts and a dishonest concealment of 
the real one. No one reading the letter 
of 7th April could have imagined that 
Dwarkanath Mitter, J's., judgment was a 
finding upon an issue in the case founded 
upon what be honestly believed to bo the 
weight of evidence given on both sides. 
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IfMr. T^vlcr iia-l honestly intende'.l to 
oritii-izo t.ho jii'Umont, with refeience to 
tlio ovi lerice yivt'n in liio ciuss, he might 
have (lone so ^vi^hont objection; he might 
have rOt the evidence and commented 
upon it, so that tliose who read the criti¬ 
cism might have been able to form their 
own judgment as to his conclusions. 

I now piss from the charge against 
Dwaikanath Witter, J., in reference to 
his original judgment to the charge 
bought against him in respect of^hisre- 
fusing to retract ui)on review. Here let 
me ag on |)oint out that throughout Uie 
whol.'of Mr, Tavio:'s ^(o.called critici/m 

he tr.' i -i 1 iwark 'iv*fh Mitf-cr, -T's finding 
upon a inU'-'i" .1 ‘--m in the CiU-n a." 
fjrj'ui)(01!.*', iMjcilh/l fc^r a-I'brsiop. w \ as 
a w; sfoi? 'AIll'll lie coiiM 

at ; ii '-m'o. Ihitthi=:is not ro, 1''varki.. 
nalh wiM"r,.l..h'il expr-^ss.vl hi? judgment 
upon a m .terial poiut in the care, and ho 
could not, without granting a revic-v.-, re¬ 
tract it. The lioding had been come to 
and t'lP judginont had been recorded. The 
caso* was one which might have been ap- 
pealed by “Mr. Tayler to Ker Majesty in 
Council, and the phintitf would have been 
entitled to have the linding returned with 
the record. The caso S'Mu]) l>y Mr. Tayler 
in review was, like the caso sot up in his 
letters, entirely diherent from that which 
had I'^en set up or even suggested on his 
behalf in the lower Court. 

In the lower Court it was admitted 
in pera. 3 of the written statement that 
at thn time of sale the estate was at- 
tachfcd under proceedings of the civil 
Court of 1st February 1866 (now 
said Mr. Tayler to have been at an end 
by the striking of the case off the Judge s 
file) and of 13th February 1867 (the at- 
tachment stated in Mr. Tayler’s letter of 
13th April 1869 to have been discovered 
by him only within the last tw’o days), 
and the contention then was that plain, 
tiff purchased with full knowledge of the 
first 1 attachment; that she bought for 
Rs. 55 000 an estate which was worth 
Es. 88 000; that she paid off the decree 
against Mr. Tayler to serve her own ends 
and that the maxim caveat emptov ap. 
plied. In the petition for review, the 
case set up was that in Mr. Tayler’e be¬ 
lief the attachruent had been ipso facto 
withdrawn before the sale, by reason of 
the case in execution having been struck 
off the file in consequence of. the Ranee’s 
having neglected to furnish security in 


pursuance of an order of the High Court 
and tliat .\hmedoollah was aware of the 
fact when the sale was completed. Mr. 
Tayler said: 

“Your petitioner having just returned to India 
has read, be need not say, with pain and mortifi- 
cation the decision of the I[i|?h Court in the case 
of ^It. Zuhoorun passed on 19th Novambst 1863. 
Y'our petitioner cannot reasonably demur to the 
decision based ae ii is on the defence set up by 
his native ^^ookt)tear, and supported by the evi¬ 
dence which he has volunteered in the ease. .\U 
vour petitioner now desires to do is to inform the 
CoiU't that the statement put in and tbo evidence 
given hy Bnavut Hos'ein and his creatures are 
tctallfi.lse nia'lo and given without the appro- 
v.il, concurrence or knowledge of your petitioner, 
anil in direct opposition to the instructions given 
h-. vciir peti’lori'-T to Enavut Hossein beforehis 
dc'iirtiire from I'ldia. When the High Court is 
informed that Enayut Hrsseiu ks now in the 
criminil jr-il, convicted of fraud and embezzle- 
ineiit against venrp-titioner, and that your peti- 
li<'ner himself has hoen compelled to come out to 
India at great lo.ss and inconvenience principally 
for the nurpoiie of counteracting bis nefarious 
prcceodirgs, it will without difficulty appreciate 
your petitioner’s position.” 

He then proceeded fo state what he 
called the facts of the case, to the effect 
that the Ranee attached the estate in 
February 1866, under the decree; that 
being about to appeal to Her Majesty in 
Council, he obtained an order from the 
High Court that she should be required 
to give security before execution; that 
the Ranee nob having complied with the 
order, the decree case was struck off the 
file; that whatever might have been the 
strict legal consequence of the order, he 
con6dently believed that it necessarily in- 
volved the with(3rawal, ipso facto, of the 
attachment; that he truly and consoien- 
tiously believed that no obstacle existed 
to the absolute sale of the property, that 
he gave instructions to his agent to se 
it; that negotiations for sale were carried 
on for several months, and were fina y 
concluded at nearly the end of the year, 
when the sale was completed, the dee 
registered, and possession given, e 
Ranee having during the whole of a 
period failed to comply , with the Court s 
order, and the attachment being jtm.as 
generally believed, removed; that 
heard nothing more until a few days 0- 
fore he left India, when Enayut Hossmu 
informed him that the estate ha 
brought to sale, and that Ahme 
had paid the amount of the decree, 

in the meantime a correspondence 

been going on between Enayut Boss 
and the Ranee’s Dewan, and tha 
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latter had proposed a oompvorniso of the 
decree on a cash payment of Rs. G.OOO or 
Bs. 7,000; that when Mr. Tayler hoard 
that Ahmedoollah had without the slij^h- 
test intimation or reference to him paid 
the full amount, and thus for his, Ahmed- 
oollah’s, own benefit deprived Mr. Tayler 
of the advantane of the reasonable com¬ 
promise just about to be concluded, lie 
instructed Enayut Ilossein to represent 
the circumstances to Ahmedoollah and 
effect an amicable compromise with him 
if possible for the amount which, hut for 
the sale under the decree would have 
been effected with the Ranee; that he 
never disputed nor wished to dispute his 
liability for the payment made. 

He then went on to say that he left a 
few days afterwards for England; that 
when some months afterwards he heard 
that an action had been brought against 
him, net then having reason to distrust 
Enayut Eossein he concluded that if ha 
defended the suit at all it would only be 
to the extent of the equitable plea above 
mentioned according to the instructions 
received; that it was impossible todivine 
for what purpose Enayut Hossein put in 
the false and dishonest statement on 
which the High Couit had commented; 
but be positively asserted that both him¬ 
self, and, to the best of hU belief, Ah¬ 
medoollah and the numerous other per- 
BODS cognizant of the lengthened negotia¬ 
tions, were all under the conviction that 
the attachment had ceased, and every¬ 
thing was concluded with the greatest 
openness and publicity; that Ahmedool¬ 
lah,.the purchaser in his wife's name, 
to the best of his belief, had the same 
conviction, being, as he believed, per¬ 
fectly aware of all that had passed; that 
Enayut Hossein’s statement as to the 
attachment, the value of the estate, and 
the information said to have been given 
to the purchaser, as well as his plea as 
to the non-liabiliby of Mr. Tayler, were 
totally and wickedly untrue. 

^ He prayed that the Court would accept 
his statement, which be was prepared, if 
required, to substantiate on oath, and 
relieve him from the harsh and dishonour, 
ing animadversions which it had recorded 
—a modest request certainly, when in the 
petition he accused Enayat Hossein of 
perjury and with having misrepresented 
to Mr. Kelly, Mr. Taylor’s own agent, 
the effect of the written statement which 
Mr. Kelly hod verified upon oath; and 
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whon tho petition stated, in direct con- 
t'^adiction ol Ahmedoollah’s evidence 
givon in tlie cause u|)on oitli, tfnit lie, 
Ahtncdoollah, was to tho best of Mr. 
Tayler’a belief fully cognizant of all tliat 
had iiassod, and was under tlio same con¬ 
viction as lio that llio attaclin.ont liad 
ceased. In his petition and in his affida¬ 
vit be declared that it was nob his in¬ 
tention to dispute bis liability for the 
amount paid. lie stated that ho directed 
Enayut Hossein to endeavour to com¬ 
promise with tlie plaintiLl if ho could, 
lie docs not state wliat instructions lie 
left with Knayiit Ilossein as to the de¬ 
fence to be set up if tho idaintill' should 
refuse to compromise, but merely that, 
when be heard tiiat tlie action had been 
brought, he considered that if Enayut 
Hossein defended at all it would only be 
to the exent of the equitable plea above 
mentioned according to the instructions 
received. This was explained by an ad¬ 
ditional affidavit, in which ho swore that 
bo believed that the only plea which he 
would over have allowed to be advanced 
on his behalf was, that a compromise had 
been agreed to by the Ranee’s Dewan for 
a sum (as far as he could remember) of 
Rs. 7,000, and that tho iilaintilf, by pay. 
ing the full amount of tiio decree, without 
notice, had deprived him of the benefit of 
the compromise. He also annexed ex¬ 
tracts frem a correspondence between 
himself and Mr. Kelly. In one of the 
letters to Mr. Kelly he appears to have 
said ; 

“I certainly T.oulJ not pay Amcdoollab more 
than Rs. 7,000, which is the sum I should in all 
probability have been able to compromise with the 
Ranee for. Ho had no right to pay the money 
on his own authority and without my con¬ 
currence, and thus entail on me a liability to 
the whole without compromise and without the 
time which the Oouit would undoubtedly 
have given me. So if be does not accept this, 
let him bring bis action. Rut in this matter 
also, you had better exercise some discretion in 
consultation with Enayut Hossein and Waliyut 
Alt.” 

That letter is dated 3rd May 1867. 
The plaintiff’s suit was not brought be- 
fore 3rd December following. Though 
Mr. Kelly and Mr. Tayler both made 
affidavits, not one syllable was stated by 
either of them as to any offer of compro¬ 
mise having been made to the plaintiff. 
All Mr. Kelly swore upon that subject 
was, that if there had been a compromise 
he bad funds in hand sufficient to pay 
Rs. 7,000 or 8,000 to the purchaser. That 
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I’ll O'. --r I'oon eiTeclC;! 
1' (:!»• ‘I- 111 tn I'.er {to- 
i'jH witliC'Ut any 
ntit [ r rn tlir^ j.-irr cl Mr. Taylor to 
[ I'ovoiit It; i< clear tliafc no ccrripro- 
!i,-r-ua. uit!> (l,e plaintiff, from 
f-.-t, that hf'r t-nit ua? altorwards 
hr<’Uoht-, aij'l no f-iich C'-n^iTii,j>'e was 
ffl lip ;i ilcfcr.co. The only ilofence 
tli'it Mr, Taylor cculil liave set- iifi under 
(iiC'fs ciicnii,Stances was. that the attach- 
jnoi.l wii- net in force when the sale tocic 
place. Ifheliad inado tliat defence, he 
mi^lit have dictated his own terms, for in 
tliatcisetiie phiintiffhad paidin her own 
wronp; and no donht Mr. Tavler would 
have set up that defence and dictated 
hisow n tcruiS. if ho liad helidved that the 
atlachn;ctU was not in existence w hen the 
Sale (oak place, nr tliat it was supersedel 
hy the ?rcrt.d attachment: hut no such 
• left ncow:i> sn-va^ted hy him either to 
l,iia\iit flos'icin or tn Mr. Kelly in any 
t ne ot h:s letters. It is also to ho remark, 
cd that nothing i.s said either in the peti¬ 
tion or in the allidavits as to whetlier any 
and wlnit consultation evor took place 
hetween Mr. Kelly, Ena>ut Tlossein. md 

as recommi-nded in Mr. 
Ta>ier'8 letter of 3rd May ISHT, Mr. 
Tayler was heard in support of his peti- 
tion for review, ar^d on 13th JIarch 
iBhO the followjng judgments werodeli- 
vered. The Chief .justice said: 


It appears to mo that there is no ground (or 
reviewing the jiidnnent. I have read very care- 
fullv the judgment which I delivered in this case 
and I sfe uotbiDg in it which I can retract. I did 
remark upon the judgment of the Subordioate 
Judge, but I abstained from expressing any 
opinion as to whether there was anv fraudulent 
concealment on the part of Mr. Tayler.” 

Dwarkanath Mitter, J. said: 


:T am of opinion that this application cugbt 
to be refused. It is not contended that the re¬ 
marks made by me in the judgment, which is 
DOW sought to be reviewed, were not warranted 
by the evidence then before me uor is it contend¬ 
ed that the decree which followed upon that judg- 
meul is in any re-pect contrary to law or justice. 
But it is urged that the written statement put in 
on behalf of the petitioner, and the evidence ad¬ 
duced in support of it, were all cocccctcd by one 
llnajut Hossein, the native agent of the peti¬ 
tioner, contrary to the instructions expressly 
given to bim by the petitioner, and I have been 
accordingly asked to withdraw certain remarks 
which I had made with reference to the conduct 
cf the petitioner, as disclosed by the evidence on 
the record which I had before roo when I beard 
the appeal. Ido not think that an application 
of this sort, which dees not ask for any sub¬ 
stantial interference either with the judgment or 
the decree which followed upon it can be legiti- 


roatrly treated as an application for review, and 
on er:.uD(J I decline to entertain it. I’wisb 
to add, however that 1 should not be justified in 

v.ilLdrawir.o the reraarkf in question upon an ex- 
parte proct-diug of this kind. Enayut Hessein 
is nr t before the Court aud so far as the plaintiff 
is CGDcermd. she is in no way interested in op¬ 
posing (lti< application, inasmuch as the peti¬ 
tioner is not seeking for any interference with 
the decree wbith has been passed in ber favour. 
I express no o[ inion whatever as to the correct- 
nc«:s or otherwise of the statements contained in 
the afiidavit filed by the petitioner. I can only 
say that if the charges breueht against Enayut 
Hoseein are true the petitioner ought to prosecute 
him upon those charges and I have no doubt 
that such a prosecution, when breueht to a suc¬ 
cessful termination, would be h sufficient vindica¬ 
tion cf his character. As matters stand at pre¬ 
sent, I cannot upon an ex parte application like 
Ibis, hold Enayut Hes-ein guilty of the serious 
offence with which ho has been charged by the 
petitioner, and this I must do before I can with¬ 
draw the remarks in question. 

‘T wish further to add that I am by no means 
satisfied with the cxnlmaticn given by Mr. Kelly 
with reference to the verification of the written 
st itement. ?ilr Kelly says in his affidavit, T 
received from Mr. Tayler a letter, dated from 
London 17tb April 18G7, and another dated from 
the s-jid place ?rd May of the said year, and in 
these two letters were contalued instructions for 
tbo settlenunt of the claims of .Mt Zuhurcon- 
uissa, aud the purport aud suhstance of these 
instructions were communicated by me to tbe 
said Enayut Hossein. Wien the suit of Mt. 
Zuhurcennifsa was brought, the written state¬ 
ment on the part of Mr. William Tayler was pre¬ 
pared by the said Enayut Hossein, and was re¬ 
presented Co me as being in conformity with the 
purport and substance of the insiructions of Mr. 
William Tayler in the said matter, aud upon 
this assurance I verified the written statement. 
In the first placa I remark that the afiidavit docs 
not disclose the precise instructions which Mr. 
Kelly gave to Enayut Hossein in case he, Enayut 
Hossein, should fail to bring about an amicablo 
settlement, nor docs it appear that the letters 
referred to are very clear on the point. But be 
that as it may, it appears to me that Mr. Kelly 
was in no way justified in verifying the written 
statement in question merely upon a geueral as¬ 
surance from Enay ut Hessein that it was pre¬ 
pared in conformity with the purport aud sub¬ 
stance of the instructions of Mr. Tayler. When 
a gentleman puts in a verified written state¬ 
ment, it is bis boundeo duty to satisfy himself, 
by every possible means in his power, that every 
ailegaticn which is contained in that written 
statement is in strict conformity with truth; 
and it is no excuse whatever for him to say that 
he is ignorant of the language in which the 
written statement was drawn up. or that he was 
generally assured by some one else that every¬ 
thing stated therein was in conformity with hU 
instructions. It may be that Mr. Kelly was 
misled by Enayut Hossein; bnt without express¬ 
ing any opinicn upon this point, one way or the 
other, I do not feel the slightest hesitation in 
saying that, upon his own showing, the explana¬ 
tion oliered by Mr. Kelly is altogether unsatis¬ 
factory. 1 reject this application,'* - 
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Before those iudgioents were pvonouoc- 
ed, the Chief Justice anti Uwailcanat.h 
Mitter.J., consulted together upon the 
subject of Mr. Tayler’s application fur 
review. I pointed out to Dwarkaiiath 
Mitter, J., that I did not see how ho 
could revoke his finding upon tlie issue 
of fraudulent concealment without vir¬ 
tually expressing his opinion, behind the 
back of Enayat Hossein, of the charges 
brought against him by Mr. Tayler in 
his petition and affidavits. I fully con¬ 
curred with my honourable colleague in 
the course which he proposed to adopt, 
and which he did adopt, in tlie judgment 
which I have read. Without settiogout 
the judgment, or even stating the nature 
of his reasons, Dwarkanath Mitter, J., 
is charged with having, on the narrowest 
grounds of technicality, refused to re¬ 
tract an unfounded and unjustifiable ac¬ 
cusation and a slander recorded against 
an absent suitor without one tittle of 
evidence to support it; and this though 
the accusation had been clearlydisproved. 
If this is fair criticism, 1 confess I do 
nob understand what fair criticism is. 
Mr. Tayler, in his affidavit put in on 
Tuesday last, swears that the several 
letters written by him were written for 
the sole and single purpose of removing 
the stigma which attached to his name 
in consequence of the remark recorded 
by Dwarkanath Mitter, J., and to prove, 
by a searching crilicistn befoie the public 
and bis friends, that the facts of the case 
did not warrant such inference. If that 
is true, Mr. Tayler has far exceeded the 
means necessary for the end. To show 
the animus with which the letters were 
written, I proceed to read them. They 
are all artistically framed, and like the 

chapters in some novels, each is beaded 
with a quotation to give some short ge- 
neral idea of what is coming. Some of 
the insinuations are artfully penned, but 
there can be no doubt that they are de¬ 
famatory. It is plain who are the per¬ 
sons alluded to, and what is the meaning 
and to quote the words of Lord Hardw icke 
m a similar case.r/ie St..James Evening 
Post Case (4)] of contempt: 


■^^y rtimfatioii, laj-o, my rpini'-ntinn, 

Othrlh. 

To tlir I'Mifi'rof tlie EnRli-'hiimi. 

Sir 1 \v;i< ill luijios til I tjoiifi f ro (iiij, f ini<;ht 
hiivop.-nl lull for t'li'ilic.tlii.n th.} 
tlio I[i’:ii Court in iho niiitiT yf niv iipplitMlinu 
for ii r.-viow r-f jinluiiiPiit in (i,o in winch 
PwiirUnalh :\ritUr. did ino tlio lunniir to 
record that 1 had'[vrp.-tr.iti'd a fr-uu!;’ but as 
I have not\ft heou at Ic to obtain aothenti- 
c.ited c .pie-;. I do uot wimi to cMivanv louRer 
tho rtmarIc.N which I con-'idrr nn- !f called 
upon to iD.ake injn>tico to nu Kdf in tcR ird to 
this iiisnltiiiR, and as I .^hall .sliow, iittfily im- 
justitiable, charRi;. Comii'inn ai.oi or ('fc;iHute 
pa'isod by Court of ’U'-lio- -.n .- '•nit.ir (if without 
siilik-iinl Rrcuiiu i.r re..«.oi| k tin' n. i-t .ih-- 
chiewiU-, the in.'-' intch rak cf ^1 mders. I'ho 
JiidRe oil the llench, like toy r.us,.i, in tho 
Pulpit, h.is it all hi.i own way for ;i linn.-; hut 
the Preacher atiiLk< man in eenurai, the Judoc 
deals with the individual, (ieneral coademna- 
lioD hurts no one. Individual ceusuro niav be 
tuia to the object of it. I now propose to show, 
and that by clear and unanswerable evidence, 
that this dishonoring and unmeasured imputa¬ 
tion judicially cast upon me by Mr. D.varkanath 
Mitter, J. Las been record.d by him wiihjut one 
titth? of e\idence to .support il; iLmt it i.s wholly 
untrue and imn-fu-stly absurd; and 1 beg veu to 
observe th.-.l tiie leatnej fu.iRe .vho pi, iced it on 
record has not cvDJ•.^t•cndcd io givcMue single 
rea.-cn. ground, or ircUmeui in siipp.ii of ids 
denunciation. "It a Ui-trict -luJgo had so acted, 
ho would ill all pruhahility ba^vo been .'.ii jpeiuicd, 
or, at all eveot.<, subjoct.d to inc Mich ordeal 
as Mr. Beaufort underwent not long ago. 'A he- 
ther i-levaticn to tbo Honeb yf the Ilioh Court 
carries total exemption fioin re.spoDsiliilitv with 
it remains to be seen.” 

This is a distioct charge, that the 
leaiued Judge had beeu guilty of such 
conduct that if ho had been a District 
Judge he \NOUld in all probability have 
been suspended; but where is the pro¬ 
mised clear and unanswerabto evidence to 
support it? It uot-onlv asserts that the 
Judge’s conduct uas such as to justify 
suspension, but Mr. Tayler declared that 
it remains to be seen \\hotiier, in cod- 
sequence of his high pusiticu, he will bo 
exempt from responsibility by (Jovern- 
ir.ont. There was a charge sulliciently 
grave to justify the Secretary of State in 
calling fur explanation. Was tlie learned 
Judge to wait, or immediately to vindi¬ 
cate his honour and his character? The 
letter proceeds: 

“The facts of the case, as far at least as they 
regard this judicial in.'^ult, lie in a nutbbell.'' 


1 # 41.1 » . . Mr. Taj ler then proceeds to detail the 

make no dcubt, bo as Jn1grot'fTctr“ls* ^Pfeared on the record, 

wfell A6 law» I can make Done.'^ ' Od alone the Juatje had to ueciddi 

m, c . , _ but upon Mr. Tayler’s statement. Ilosays: 

ihe prst letter, that of 7th April, be- **1° October 18 G 6 , I soH au c>tite theo in 
gioB with a quotation from Shakesnearfi' posfest.ion in the Gaya District for Rs. 56,000 

■ .— —-! toone Abmedocliah, an old Patna vakeel, who 

A. (1742) 9 A(k 409—26 B R 688. purchased ft in the uame of bis wife. Nine 
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jiioiitlis uftrr tbc -aIo this estate had been at* 

t^trhed iiv fbe delicious old maid of Ticaree 

under l-'c dri-ree which, to her utter amazement 

and bjv, iMcrujcnt, she obtuliied from the H-jD, 

lb' Loch iiiid X.irman, JJ., for R-. 12,000—a 

decr'H whicli robbc-d mo of the hard earning? of a 

\ eir.” 

* 

I >Iinll Iiavo cccasioD in another place 
(o nf’ r to this description of the Ranee. 

1 luorolv ask Inro, was it neces=ary for 
tho vindication of Mr. Taylor’s character 
in this matter under coasideration? But 
v. liat was the meaning of tho assertion 
that sho obtained t.hab judgment to her 
utter amazement and bewilderment? 
What was the meaning of describing the 
decree as one which had robbed him of 
tho hard earnings of a year? Could any 
other ineariing attach to those words than 
that the decree was an unjust one? Was 
it ncccsrary for the vindication of Mr. 
Tayler’s cliaracttr, with roferenca to tho 
question whether he had fraudulently 
concealed the attachment from a purcha. 
ser of the estate, to enter into the merits 
of the docreo under which that estate 
was attached? I should have thought 
that Mr. Tayor would have been glad to 
allow all questions as to that decree to 
bo buried ip oblivion; for, notwith¬ 
standing the Judges did on review, and 
upon reading a depositiou of Mr. Tayler 
which had beeu taken irregularly and 
not before the Court on the first hearing 
of the appeal, withdraw certain remarks 
whicli reflected seriously upon Mr. Tayler’s 
character, still the ugly fact remained 
that Mr. Tayler endeavoured in a certain 
suit against the Ranee, his former client, 
bo enforce payment of a bond which he 
had obtained improperly from her, and by 
the doctrine of estoppel to bind her to 
certain untrue statements which had been 
introduced into tho bond. Norman, J., 

in that case made the following remarks: 

"Mr. Tayler however raises the issue that 
bis client is estopped by the admission 
in the bond. There cannot be a greater mistake. 
Mr. Tayler stood towards the Ranee in a flduci* 
ary position as her confidential legal adviser." 

And again: 

"We think Mr. Tavler is not entitled to recover 
on the bond, and it must be set aside as impro* 
perly obtained from his client.” 

The attempt made by Mr. Tayler in 
that suit to pervert justice by a misap¬ 
plication of the doctrine of estoppel was • 
not unlike the attempt which was made 
by him in the suit brought by Mt. 
Zahoorun to pervert justice by a misap¬ 
plication of the maxim caveat emptor. 
And here I may ask why, if Mr. Tayler 


believed that the decree passed by Loch 
and Norman, JJ., was unjust or errone¬ 
ous, did he nob proceed with bis appeal 
which he preferred to the Privy Connoil, 
and which he ^withdrew before the date 
of this letter ? The letter continues: 

‘‘.After this attachment, she was required by 
tho High Court to give security before her decree 
was executed, and on failing to comply with the 
order, the case of execution of decree was struck 
off without: reservation. Some time after this, I 
gave directions for the pale of the estate. The 
negotiations were conducted with the utmost 
publicity by mv agent while I was at Simla. 
Tbev were carried on for months together, and 
finally completed nine months after the case had 
been struck oS.” 

This allegation not only contains a false 
fact, but suppresses the truth. It is false 
as regards the statement that the attach- 
ment was struck off for default of the 
Ranee. It is a suppression of the truth, 
inasmuch as the facts stated were not 
those upon which the Judge decided, and 
the validity of the attachment, or of the 
Ranee’s right to sell the estate under it, 
had never been disputed or set up as a 
defence by Mr. Tayler. It is not neces¬ 
sary to decide that Mr. Tayler. when he 
wrote in this letter that the decree had 
been struck off for default of the Ranee, 
stated what he knew to be false, but it is 
a very remarkable fact that it was made 
after the Judge in his judgment in the 
intervention case had declared that the 
case was not struck off for default of the 
Ranee, and that the precedent which had 
been cited by the pleader to show that the 
attachment was invalidated by strik¬ 
ing the case off the file was applicable 
only to a case in which the decree is 
struck off owing to the negligence of the 
decree-holder. That judgment having 
been filed as part of the evidence in the 
suit against Mr. Tayler, that gentleman 
in his letter brings his case within the 
rule by the false statement that the 
decree was struck off in oonseQuenoe of 
the Ranee’s having failed to comply with 
the order that she might give security. 
It will make the case clearer if I now 
read the Judge’s judgment in the inter¬ 
vention suit, which was put in as evi¬ 
dence in tho suit brought by the pur¬ 
chaser against Mr. Tayler, and compare 

it with these assertions of Mr. Tayler: 

"To-day this case came on for heating 1“*“® 
presence of the pleaders for both parties, and tne 
papers of the case have baen taken into consi¬ 
deration. The particulars of this case are as fol¬ 
lows: On 27tb January 1866, Banee Usmecin 
Koer filed a petition for execution of decree, with 
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a view to lealizo the costs and interest payable 
to her under the decree of the High Court, dated 
29th April 1865, by lilr. William Tayler. At that 
time she also submitted a schedule of the pro¬ 
perties which she intended to attach, that is to 
say, a schedule of sixteen annas of mokuraree 
right in M’uzah Dsrgaon in Pergunnah Sumai. 
On Ist February 18GG an order for attachment 
was passed by this Court, and also the usual pro¬ 
cesses were issued and the estate was attached 
on 9th March 1866. An order was sent by the 
Court to the effect that the decree-holder should 
show cause within two weeks why the execution 
of decree should not be postponed if the judg¬ 
ment-debtor would find sufficient security until 
the appeal preferred to the Privy Council shall 
have been decided. On the receipt cf the order 
afore alluded to, this Court passed an order, to 
the effect that the execution proceedings should 
be postponed for tho time. Also on 13tb March 
at the time of tho transmission of the return to 
the superior Court, this Court made this order, 
that the proceedings for execution of decree 
should b.; struck off from the files of ponding 
cases. 

On 29th May 1866, an erder was re¬ 
ceived from the High Court, purporting that 
in the event of tender of sufficient security, 
the decree in favour of the decree-holder might 
be executed. In obedience thereto, the case 
for execution of decree was again numbered on 
the file. On 7th December 1866, the security 
tendered by the decree-holder was admitted, and 
the property having been again attached, the 2ud 
February 1667 was fixed for another sale. On 
13th February 1867 Mb. Zaboorun the objector, 
filed a petition praying that the property attach¬ 
ed might be exempted from sale, because she 
having purchased the property in dispute under a 
deed of sale of llth October 18CC bad been in 
possession, and the purchase in question took 
place before the second attachment. In this case 
the point for trial is wbetbor the order of this 
Court in tbe mailer of strickiog off the case for 
execution of decree for the time being from the 
file of pending cases can be prejudicial to the pre¬ 
vious attachment, and render the same null and 
void. 

The opinion of tbe Court is that an order, like 
the one passed by this Court, cannot be preju¬ 
dicial to tbe interest of tbe decree-holder under 
tbe circumstances of tbe case, and with reference 
to the fact that tbe proceedings in execution of 
decree were thrown out for a short time and no 
default was committed by the decree-holder in 
carrying on the case. Hence, as tbe decree-hol¬ 
der has furnished sufficient security, and the 
case for execution of decree has been numbered on 
the file by order of ihe Court, the parties to this 
suit have been placed in the same position in 
which they were at the time of tbe striking off 
of tbe case for a sboet time. Hence the Court 
finds that the first attaobment baa been in exis¬ 
tence and in status quo. The precedent relied on 
by tbe pleader for the objector, of 3rd May 1855, 
p. 221. can be applicable to a case in which tbe 
execution of in decree is specially struck off tbe file, 
owing to tbe negligence and default of the decree- 
holder. Hence, believing that the first attach¬ 
ment did not become null and void, and as tbe 
first attachment bad taken ^lace prior to the pur¬ 
chase made by ihe o' jector, tbe Court does here¬ 
by order that the objection be rsjected, and the 


property attached bo sold by auction for the 
ali/.ition of the money decreed.” 

Tim letter {*003 on: 

"Now I ask \ou, aud thrciisli you the public, 
the wbulo fcrvico to which I had llie honour to 
belong, and with which 1 am still connectod by 
so m.aQy tier, and finallv I ask tho linn'ble the 
Chief Justice and the Judges of the High Court 
to i-ay what was the fraud whicli 1 propotrated in 
thus disposing of my properly ?” 

I will answer thefiuostion. The fraud 
consisted, not in selling tlio estate, l)Ut in 
selling; it without iuforiuinS tlio purcliascr 
of the attaclmienl, recoivini; tho whole 
purchase money from her, leavins her 
subject to liave her estate soM under tint 
attachment, and when she had been oli- 
liged to satisfy tlio decree in erdor to save 
her estate from sile, refusing’ to pay her 
the money which she had so paid, and of 
which Mr. Tayler got tdie benefit in satis¬ 
faction of the decree, and setting up the 
doctrine of caveat emptor and other simi¬ 
lar sham defences. ^Ir. Tayler was not 
so innocent as not to know that the fraud 
charged was not t'lO simple fact of his 
selling his property. The letter further 
savs: 

"Is it not, and has it not for years passed 
been tbe unvarj ing custom throughout the District 
Courts to consider an attachment dead when an 
execution case has been struck of the file ? Will 
Dwarkanatb Milter, J., di-puts this ?” 

This question has alroatly been answer¬ 
ed by the Judge of Gya, who held that 
striking oft an execution case does not in¬ 
validate an attachment unless the case is 
struck oft’ for default of thcdecreo-holder. 
The facts in this letter, as stated, bring 
the Ranee’s attachment directly under 
this category; but they are false, as has 
been already sliown. Mr. Tayler s letter 
proceeds; 

"On what ground, then, on what evidence, 
did this Judge in tho first instance record this 
grave accusation ? Not on the evidence of 
Eoayut Uossein, my native agent, for his evi¬ 
dence was set aside by the Court as unworthy of 
Iruit.” 

EnayutHossein’s evidence was disbeliev¬ 
ed as to the fact that the purchaser was in¬ 
formed of tbe attachment, and that 
the amount of it was fixed at Rs. 14,000. 

The concealment was proved by Ahmedoo- 
llah and the other witnesses produced 
by the plaintilf. Further the letter goes 
on: 

"Whatever may have been the dishonesty of 
his pleading and answer to tbe suit, where were 
tbe materials to justfy the charge that I perpet¬ 
rated a fraud in selling my estate in October 
1806?" 

Mr. Tayler must know that that was 
not the charge, and that the fraud alleg- 



7 


Calcutta 


ti’f’l C'^V. 


Ol tli: :? 

• * 


It t 

^•c \\ i M. 

lit 

i M h ^ 

lid 

1' ri;n r.tijt 

liv 

the full 

[T.*i 

i 

U 

JY ^ r, 

i) I 

J., 

» >. 

• oriinini 

1 P 


/« rc William Tatler (reaoook, 0. .7.) 


» P 

4 I 


i5 =;npj'rc-Mnr; t!ie fact 


' : of 

T'i<' letter procesls: 

' 'i-’iu il ch-rc^ «=: thus sbowii to 
er. iinrl, or cvi-i-^Dce. what 
;io\vn that after th^ <c- 


V' i" D it 


. I. 
^ c. 


.. • uciuic >uri, }uJQ 

f I !mvo Ri’.vlof mv oiitireblanvv 
'lie matfpi. l>Wiirlvaii.ith Mitter J 


\ni;o liis rtinark-, and tclU mo that 
-^'MiUoD aqaion mv ent, 

coiK]iicto-l to a sncces^fiil termination, will 
.> cmnj.i.te v-odication of ray character. (I quote 
from memorv of what he said at the time.”) 

Heroa^ain tho ju.^'‘rDent and the rea. 
aonsforibare suppressed. I cannot un. 
derstand what Mr. Tayler’s notions of 
justice are. if he holds that a refusal to 
act upon a charge of perjury against a 
raan behind his back is a matter of the 
narrowest technicality. Mr. Tavler pro¬ 
ceeds: ■ 

certainly hire thought that a Judge 
TzeVon^ 'yth those high qualificationg whl^h 
ropeiicraJIv believed to be cs^ontial to thedue 
ipcbarge of hisduties, would have giadlv seized 
e opportunitv, ,vl,ei, he loupd 1hat-be had 

mor r ■' ^l^'Ddered an abseut 

in lor to retract his words and expunge them 

cess not only of dotibiful is-ue, but which is ac¬ 
tually impractioahle iu execution, for there is no 

bcframedTgHirt 

a.,.nt lu this case. If.j cannot be indicted 
civirjS sanction cf the 

icduecd Mr ]{«nv mv 

fi.n I ■ 7 c-'^iAuilv disoboved my instruc- 
t.-n.s. but ho fonghi (,.e case and o,iDed aX 
ere- m ni7 faTour in tte District Court.” 

Ifl-.nayut Ilossein was guilty of per- 

JUiN. as charged by Mr. Tayler, he might 

c eaily have ciiai-ged with perjury. 

h-!.i have 

ha. nod.ttculty m obtaining leave to pro¬ 
secute hmr. If Mr. Xayler had no evi. 

hlv^ perjury, he ought not to 

tinuas ‘‘’o “harge. Mr, Tayler con- 

XllZ 'Charge against him witrthe 

eoes fnl^^ ° such charge to a 

^l ecesMul torminatijn? So the happy sequal is 

hat I am unjustifiably accused. The a^cusa- 

e'Jrac't disproved My accuser refuses to 

retract and refers me for vindication of my 

character to an impossible remedy. It Is a satis¬ 
faction at least that the Honourabh the Chief 
Justice has publicly disclaimed all participation 
Ml this cruel wrong.” 

All that I stitad was that I had noth- 
iog to retrast. I left it to Dwarkauath 
Mitter, J , to say what be thought right 
with referencs to his owq judgment. The 

nest letter is that of 12th April; it runs 
thus: 
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Funj.-Thon tbinkest we will rend 
tbc^. hone fr^m bme. 

And nerve from nerve, working like hro wilh- 
P,v,,„elI,e,rL-Pnin is my element, as hate I, 

Ve rend me now, I care not.” 

Prometheus unbound. 
of ‘lie “Englishman.” 

on DeWbjrc; of' D^rkanThlutL; 

SisTnlnowkbout 

relate is an appropriate and somewhat amusine 
wa?in™"" narrative. At the very time I 

Tod against this insnlting 

and unfounded imputation, what was taking 

fn Whirh H andbefore the same Conrt 

D°a«’ Vkfl my estate had taken 

to xh^f ' 1?'^ Some weeks 

ago. I had myself attached a house beloeine 

to a judgment-debtor against whom I befd a 

ble old raaid of Tjcaree, who is in dangerous 
rapport with all the Amlah of all the Courts 

against me of Ri. 500 for 
cost?, attached mr decree for Ra. 5,000/' 

Hare is a direct charge against the 
Kanee that she is in rapport with all the 
Amlah of all the Courts. Was it nece- 
sfary for the vindication of Mr. Tayler’s 
character that the di-Tcharged Mookhfcear 
should turn upoa his former client and 
endeavour to bring her into ridicule and 
contempt? The lady who is styled "my 
irresistible old maid of Ticaree " is a lady 
of rank and position: above all, she is a 
Hindu widow, a state which Mr, Tayler 
from his experience must know is one in 
which she is removed from all worldly 
pleasure. Is it because she discharged 
Mr. Tayler from her service, or because 
she holds some stray decrees against him 
which she seeks to enforce, that she is to 
be slandered and ridiculed? Hersex, her 
misfortune, ought to have protected her 
from insult and indignities. I have no 
doubt that the charge was intended to 
convey the imputation that alltheAmlah 
of all the Courts in the district are under 
undue influence exercised over them by 
her. But even if this was not the mean¬ 
ing of the slander, there was the inten¬ 
tion to ridicule; and why was this? Mr. 
Tayler has positively sjvornthat the only 
object of this letter was to vindicate his 
character. Would he have thus written 
if be had continued to be the Ranee’s 
Mookhtear on a salary of Rs.500amonth, 
with extra reward for winning suits? 

Is this part of the edification which ha 
promises to those who listen? Let me 
not be misundrstood. I do not charge 
this as part of the contempt of the Court. 
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I I'efer to it merely as evidence of Mr. 
Tayler’s animus, amlto testtlioere'lil)ility 

of his affidavits Air. Tiyler tioea on: 

“And now f)r judioinl wisdoml Instojd of 
allowing the sale to proc-?ed. subject to thi-. lien 
(or Rs. 500. which would, of course, hiive boeu 
paid out of the proceeds, to the salisfiictiou of 
justice and all tho parlies concerned, th-' rudue 
strikes tho case of! tho file ! The llanco steps in 
with another decree against the same parlv and 
the house is sjld for her booefll, Me.anwhiie my 
agent at Patna, directly he hears of the altich- 
ment of my decrie. seods off Rs. SCO in c i«h and 
prays for the sale of the house. What is the 
order? Your case has been struck off. Kigo. 
your attachment has fallen to the sround. and 
another has reaped the fruits of your diligence.” 

This iudgmenb is nob intelligible, bub, 
tight or wrong, it did not justify the 
aspersions on Dwarkanath Alitter. .T. The 
letter proceeds: 

“Now, just observe bow I am dealt with. 
}3ecause, in the one case I acted in the belief that 
the attacbmeot of my own property had ceased 
in consequence of the case being struck of! tho 
fild, Dwarkanath Mitter, J., declares 1 perpetrat¬ 
ed a ‘ fraud.’ ’’ 

Now is th's true? Did Dwarkanath 
Mitter, J., declare that Mr. Taylor per¬ 
petrated fraud because he acted in the 
belief that the attachment had ceased in 
consequence of the case heiog struck otf 
the file? The fact was not before him 
when he delivered ths first judgmeut. 
Ilis reasons for not withdrawing the 
reaaarks were given in this judgment in 
review. The letter continues: 

“ Because, in the Court of Gaya, my case of 
ezcculion had been struck off the file (and that 
inexcusably), I am robbed of Rs. 6,000 on the 
ground that tbe attachment bad ceased. I'bus 
justice, like the sword of Ali, strikes me at one 
and the same moment with both eJges of Ibe 
redoubtable Zoolfikar, and each time, as was 
All's pleasant custom, with a shout of insult 
and derision. At the voice cf Dwarkanath flitter 
•7., down goes my reputation; on the dictum of 
the Disliiot Judge away goes my money; both 
Judges acting on grounds diametrically opposed 
to each other.” 

What was meant by the words shouts 
of insult and derision” with reference to 
Mi’s sword, except that Dwarkanath 
Mitter, J., who was compared to one of the 
edges, insulted and gloried in his insult? 
Mr. Tayler proceeds; 

'■ With all respect to the Majesty of the 
ermine, 1 cannot but think that sued instances 
of human frailty should teach our Judges, 
whether high or low, the melanoholv lesson that 
after all they are but fallible mortals, and at 
least make them pause before they aggravate the 
wrong of an erroneous judgment by tbe far 
greater wrong of wanton insult and unfounded 
asperaion.” 

The last letter is dated 13th ApriL 
1869; it commences thus; 


“ D.i jbr-rn/. -t'’nv’. V'lii hithor, Rirr.ih ; a word 
in ' -'ir ir. Sir! f -iv I > v<>n, i' tlmii’ht vim 
ivr-' f il''’ knaves. 

—Rir, I -av to V' U, wo are none. 

I—Wi-ll. .'.hniil "I’jiC find, 

tliov iro Itjth ill a t il ‘. 

11 ivo you writ di) .vn tli it they are none 

.1/(/>'/; .|r/n ali.iiil N'lthin.i. 

Hero lot me -tslc Ivaw it was nec^ssirv 
for the vin-liirfion of Mi‘. Tayler s 
character to introduce D.''’liorry into Hie 
scone ? 

” To the hi iitor of the ICnali •h'inn. 

Sir.—Well yon allcw mo a fow mire la->t 
words ahout the lilo assiiili of Mr. Tii-lico 
Dwarkanath Miller, and firsivein' (or igiin 
referring to the irropres'ible ‘oc ’ Thackeray's 
pithy defence of egotism is. that if a man tread 
on niy corns, I am the snilerer, and who so well 
as myself cau describe my woes? Ihit this 
matter has public as well as private interest; 
others have corns, aud there are more than one 
Mitter who may tread on them. But what I am 
now about to represent is a new incident in the 
case, aud one which renders the Judge’s accusa¬ 
tion so tborou.jblv ah«urJ that I am bouud to 
give it publicity.' The only concfivable ground 
hitherto supposed to exist for casting a stigma 
upon me was that the Judge sold roy estates 
under the former allachmcut. and therefore, 
th.'.tth:vt attachment did exi-t at the time of 
my private triusfcr of tho cstito. lhi« could 
not reallv alter the c.ase as far as my "fraud'’ was 
concerned, because, even if he liad done so, be 
would havo acted in direct opposition ti tho 
e.stablisbed practice, and it w.is quite enough for 
my moral absolution to sho.v tbit 1 believed, 
and was iuslified in the b*1ivf, that the altich- 
meut had ceased. No judicial ex post ficto 
eccentricity eoulJ after or affect lliis state of 
things. But I have within these two daysascer- 
tained'lhat even this little homoopathic globule 
of justification does not oxi-t ! but that the 
Judge, before ho brought tho estate to sale, 

direetk a new order of atuebroent, thus show- 
ill" by his own proceediugs that ho also deemed 
the old attachment to have become null and 
void.” 

Hero thera is agiiu fahehoo;! and con- 
cealment : falsehood in representing that 
the second attachment was a new incid¬ 
ent in the case and concealment in keep- 
iog out of sight the fact that in one 
defence setup to the suit, the validity of 
the attachment or of the sale under it 
was never questioned. The question vvas, 
admitting the validity of the attachment 
and of the right to enforce it by sale of 
the estate, whether the plaintiiT know of 
it at the time of sale, and if not, whe¬ 
ther Mr. Tayler knew of it and fraudu¬ 
lently suppressed or concealed it. The 
discovery of the fact of the second at¬ 
tachment, even if not known to Mr. 
Tayler before, could not affect tho ques¬ 
tion whether he fraudulently concealed 
the first attachment, or the fact of the 
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tirst nttacnmecfc continuing in force. But 
it c!t.nr flmt this attachment, stated to 
0 1 ecu discovered by Mr. Tayler only 
t^vo or fhreo days before writing the 
letter, was a matter known when the 
'vr!ft':n statement was {ut in on hehalf 
of Mr. Tavler, and was actually referred 
fo in j'ara. '■> as the proceeding of I3th 
I winuary and was also decided bv 

the .ludga of Gya uot to have affected 
iiKi tirst attachment. The Judge s}>eak 3 
of th.c property having been again atta- 
clied, of tho intervenor’s objection that 
she i»uichased before tlie second attach¬ 
ment. and he deciiied that tho first atta. 
chment did not become null and void by 
reason of ^the second attachment, fto 
muirh for .Jr, Tayler s diecevory. The 
letter goes on: 

■Thu? the infinitfsimfil peg upon which 
I»vMVrkan.'ilh ^iittpr, J., ciisponded hi? insult- 
me iniputation subside.? into space! The con- 
ndent and uncoiiiprociUihg toue of bis accusa¬ 
tion bad deceired even me. and I had hither* 
m cnucluded lb.vt he had at le.asb 
hu.? much of fact to justify his anathema. 

Jait It now appears that be made no ennuirv what¬ 
ever as to whether the sale took place uuder a 
.re?. attachment, cr uot !! before be thus vlli- 
peuded me. 


191S 


There was no necessity to enquire, be¬ 
cause tho matter was no part of the do- 
iCDce set up. The letter concludes : 


have all heard or read among the myteries 

which enables some men to detect, by a certaii 

oVaT'V '7f though unseen, 

of a cat. It appears to me that of late years 

bomo such element of anti-felini irritation must 
appertam to my unhappy person, for there isa 
cerUin class among the ofRcial principalities of 
Bengal who, directly I am brought into contact 

with them, appear to be at once aSected by an 
merpowsriug internal excitability, ^yhich aSects 
the understanding even of the wise and good 
and iiitensifios the folly of the foolish, but aUhe 
samp time always issues in one result-injury 
□suit or wrong to myself. When the true his- 
tot) of mesmeric repulsion is unravelled, perhaps 
the cause may be traced. ” t' t' 

Gaa any one doubt after reading the 
context, the reference to the judgment of 
Goeb, J. and Norman, T., in the first 
letter, that the words '* official princi- 
palities ’ are intended to include the 
Judges of the High Court, or some of 
them, and to accuse them of a want of 
impartiality, fairness, and courtesy in all 
C1S03 in which Mr. Tayler is concerned 
as a suitor, which always result in injury, 
insult and wrong to him ? I will read a 
passage or two from Lord Hardwicke's 
judgment in a similar case. Lord Hard- 


v^•ick said in St. James Evening Post 
case (4): 

■■ Xothing is more lucumbent upon Courts of 
Juftico than to preserve their prcceedings from 
being misrepresented ; nor is there anvihineof 
mere rermcious coDsequence than to prejudice 
..he minds of the public against persons con¬ 
cerned as patties in causes before the cause is 
finally Liard. It has always been my opinion. 
3S well as the opinion of those who have s*t here 
be ore mo, that such a proceeding ought to be 
discountetanced. But, to be sure. Mr. Solicitor- 
(.eneralhasputituponthe right footing that, 
notwitbstanoiDg this should be a libel, yet unless 
It IS a contempt of Court. I have no cognizance of 
It. For whether it is a libel against the public 
or private persons, the only method is to proceed 
at law. The defendant’s counsel have endea¬ 
voured two things-first, to show this paper does 
not contain defamatory matter,• secondly, ifit 

the proceedings 
of this Court, and therefore there is no room for 
roe to interpose. Now, take the whole together 
though the letter is artfully penned, there can 
remain no doubt in every common reader at a 
conc-e house, but this is a defamatory libel. ’’ 

The Lord Chancellor then stated, with 
reference to the course which bad been 
followed in that case of alluding to the 
persons libelled by the initial letters of 
their names, that 

All the libellers of the kingdom know now 
that printing initial letters will not serve their 
turn, for that objection has been long got over. 

He then proceeded : 

" It is plain therefore who is meant; and as a 
jury if this fact was before them, could make no 
doubt, so as 1 am a Judge of fact as well as of law 
I can make none. I might mention several strong 
cases, where even feigned names have been con¬ 
strued a libel upon those persons who were really 
meant to be libelled. I shall take notice but of 
oue, and that is the case of Mrs. Dodd, who 
printed a letter abusing the late King' under the 
name of Merriweis Sophy of Perris ; it was tried 
before a jury of genllemec of great honour, who 
were so well satisfied of the real meaning that 
notwithstanding the whole was concealed under 
fictitious names they found the publisher guilty. 
Next as to the expression in the paper that 'there 
were even here in England some gentlemen of 
note and character who did not scruple to torn 
affidavitmeu, Mr. Solicitor-General has insisted 
this may be taken in a good sense as well ae a bad 
one, because a man who swears true, is as much 
an affidavit man’ as if be swears false, and the 
Court should take it in mitiori sensu. I will 
not take upon me to say whether, upon an action 
at law this could be supported as libellous upon 
the strict rules. But, I believe, there is nobody 
who is conversant in the proceedings of this 
Court, but must know that this expression 
means persons who are ready, upon ail ocoasions. 
to make affidavits, without regarding whether 
they have any conueance of the facts.” 

The nse of the words *'a eertaio class 
of official priocipalities of Bengal” can- 
pot deceive the Court. There is no doubt 
it includes one or more of the Judges of 
the High Court, and I have no mord 
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doubt) as to what Mr. Tayler raeant by 
the words 

“being aficoted by an overi'oweting internal 
excitability which affected the principalities 
when they came into contact with him, and 
which always resulted in injury, insult, or 
wrong to him,” 

than Lord Hardwiclce had as to the mean¬ 
ing of the words ‘‘afiidavit-men.” These 
letters are not fair criticisms: they are 
slanderous effusions, as regards llie 
Eanee of a disappointed Mookhtear who 
has been dismissed from her service, 
and, as regards the Judge of a disappoin¬ 
ted suitor who has failed in his ca&e. 
The charge against Dwarkanath Mitter, 
J., of casting upon Mr. Tayler an un¬ 
measured imputation without one tittle 
of evidence to support it, was not only 
false, but false within Mr. Tayler’s own 
knowledge. This I will prove out of 
his own moutb. In the letter to the 
Editor of the Englishman, dated 12th 
February 1869, Mr. Tayler says: 

"I have just arrived from Euglaud, and one cf 
the first pleasant things presented to me has 
been your paper of Ist December, containing tbe 
decision of • the High Court in tbe appeal 
Mt, W'uzeerun (apjellant; versus William Tayler 
(respondent). From this decision I find that, in 
a suit instituted ag.ainst me after I bad left 
India, and conducted on my behalf by my 
native Mookbtear, Enayat Hessein, tbe High 
Court bae declared me guilty of ftaudulcnt con¬ 
cealment of attachment (in its legal sense) in 
regard to an estate which I sold. I do not com¬ 
plain of this decision, for it is based on state¬ 
ments and evidence put forward by Enayut 
Hostein which are quite sufficient to juttify tbe 
conclnsioDs of tbe Court, which regards them 
as mine." 

Again, in his petition of review, on 
17bh February last. Mr. Tayler says: 

‘Your petitioner, having just returned to 
India, has read, be need not say, with pain and 
mortidcation, the decision of tbe High Court in 
tbe case of Mt. Zuboorun passed on 19th Novem¬ 
ber 189S. Your petitioner cannot reasonably demur 
to the decision, based as It is on tbe defence set up 
by bis native Mookhtear, and supported by tbe 
evidence which he has volunteered in the case.” 
All your petitioner now desires to do is to inform 
the Court that tbe statement put in and tbe 
evidence given by Enayut Hossein and bis 
creatures are totally false, made and given with¬ 
out the approval, concurrence, or knowledge of 
your petitioner, and in direct opposition to 
the instructions given by him to the said 
Enayut Hossein before bis departure from 
India '■ 

Holding this opinloD, Mr. Tayler, 
knew that, according to the caee as it 
stood when Dwarkanath Mitter, J. pro- 
DOUDced judgment, be was fully justified 
in pronouncing it as he did. Mr. Tayler 
substituted a fresh state of facts, which 


was false, and wilfully conuealed the 
real ODO, and he criticize<l the judgment 
with reference lo that statement. Was 
this honest’.’ Was it fair critici/m, in 
good faith, of the acts of a public inaii’.’ 
1 could scarcely believe that I correctly 
understood Mr. Tayler’s oliservations 
which he made with reference to his 
letter of 12th February, and liis attempt 
to reconcile the passage which I have 
quoted with the slanderous imputations 
in his subsequent letters. lie stated 
that when he wrote thet'irst letter lie 
was under the impression that the Chief 
Justice as well as Dwarkanath Witter. .1. 
bad imputed fraud to him, Imt that lie 
had since been gratified by tiudiug from 
the explanation of tbe Chief Justice 
that he bad put only a hypothetical 
case; that if the observations of the 
Chief Justice had been to the effect which 
he bad supposed,^be would have had no 
cause to complain of Dwarkanath Mitter. 
as ho would then have been con- 
curring with tlio Chief Justice, after he 
had considered all the facts. 

Icalled his attention to the fact that he 
bad reiterated thesamethinginhis petition 
for review. He then stated that it was uot 
until after the hearing of that petition 
that he had heard tbe explanation of tlie 
Chief Justice. I can scarcely trust my¬ 
self to chaiacterixe this explanation of 
Mr. Tayler. I wish merely toiask whether 
it was just and fair or manly on the part 
of Mr. Tayler to impute to Dwarkanath 
Mitter, J., that which he would not have 
imputed to the Chief Justice, if he had 
come to a similar finding. How’ is it 
possible that there could have been evi- 
dence sufficient to justify theChief Justice 
alone, or the Chief Justice and Dwarka¬ 
nath Mitter. J., jointly, in imputing fraud 
if there was not one tittle of evidence to 
support tbe imputation when made by 
Dwarkanath Mitter,J., alone? I have now 
shown beyond all doubt that there was 
not a shadow of justification for Mr. Tay¬ 
ler’s charges against Dwarkanath Mitter, 
J., and that tbe public couldnot have been 
misled by any criticizms if they had been 
based upon the truth, the whole truth, 
and nothing but tbe truth. I have also 
criticized what Mr. Tayler has been plea¬ 
sed to style his intellectual and searching 
criticism, and I have no besitaticn in de¬ 
claring that bis letters do not contain fair 
criticizms, but slanderous assertions and 
false statements. A fair critic must nob 
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l^ :\'i 1 lie nuHt nob wiUuHy 
codcoil t!io truth, lie i? nob bouD.l to 
'•‘xtoiiUi :0 I'll!, ho must uob set down 
iUvilib in ni'dico. 

Mr. T:'.yler’s first object in writing bho 
letters iiriyinvo Itean to vindicate his own 
oil iricter. l)Ut vindicition w .13 not tlie 
solo object of all that lie insertel in them. 
Jn!-ides, everv honeat in in knows that ho 
has no nglit to viniicato his own charac¬ 
ter by refiections upon the character of 
auotlier, basad ujion falsa stateajents and 
wilful suppression of the truth. I do not 
believe that there is an editor of a single 
journal in this country, or in any other, 
wlio, having all the facts before hioi, 
would, unless influenced I" ’Tialico or im¬ 
proper motives, have criticued the judg- 
rnenfcs of Dwarkinath Mitfer, J., in the 
wav iu which Mr. Tayler has had the 
audacity to write about them. There can 
1)6 no doubt that the publication of such 
letters is a contempt of Court. It is un- 
necssary to refer to many cases in sup. 
p- . of that position. 

NotbiiiR, ?aid Ljrd ilardwicke in the case al¬ 
ready cit d is iiijre iucuinbsnt up5n Courts of 
justice IliHu to preserve their proceediogs frooi 
being misrepresented.” 

It is arnatter of tliegre'.test importance 
that Judges shoulil jiossess the contidence 
of tho public. Such coufi lence tends much 
to the s.itisfactory administration of 
justice In Mi\ Lc^hm:re Charlton s case 
(oj Lord Cotbenhain said: 

■' Tho power of committal is given to Courts of 
justice for the purpose of {ecuriug the better .... 
admitiistratioa of justice. Every writing, letter 
or publication v hicri has for itsobj-ct to divert 
the course of justice is a contempt of the Court, 
It is for that reason that publications of proceed¬ 
ings which have alre.ady taken place, when made 
with a view of iniluencing the ultimate result of 
the cause, have been deemed contempts. It would 
bo strange, indeed, if the Judges of the Court 
were the only persons not protected from libels, 
writings, and proceedings, the direct object of 
which is to pervert the course of justice. Every 
insult offered to a Judge in the exercise of the 
duties of his office is a contempt, but when the 
writing or publication proceeds further, and when 
not by inference, but by plain and direct lan¬ 
guage, a threat is used, the object of which is to 
induce a judicial officer to depart from the course 
of bis judicial duty, and to adopt a course he 
would not otherwise pursue, it is a contempt of 
the very highest order.” 

Incase (6) Patteson J. said: 

” It is.objected that the Court could 

have no general power of commitment for 
a libel published out of Court some time 
before. This point has not been expressly dccid- 

5. (1837) 2 lly & Or. 316=40 B R 661. 

6. (1849) 13 Q B 613=18 L J Q B 225. 
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edunon. In Tfin case (7), the libe 

app.v^rs f* have b='en published both in Court 
and out of it. In/'cj. v. (ft) there was 

a verv learned judgment by Chief Justice Wil- 
mot which ho intended to deliver, though it was 
not delivered in fact, the case having been 
dropped. lie fatisfaetorily shews that a Court 
of Record h.as power to punish, by commitment 
for contempt, a libel published while tho Coart 
is not sitting. There must be a choice as to tbe 
mode of proceeding ; for bo says that the pnnish- 
ment miy be by indictment or by committal 
for contempt;'be trc.it5 it throughout as a matter 
of eleotioD. That mav be an answer to the 
difFiculty suggested by my brother Coleridge to 
Air. Petcock. fThe difficulty suggested was 
whether a commitment for contempt could be 
pleided as an answer to an indictment for the 
same publicitioo). We need not however determine 
as to this: it is enough for us to see that tbe 
Court has the power; and that is clear law. If 
that be so, tbe question whether the particular 
publication be libellous or contemptuous is cleat* 
ly, as has been said in many instances, a ques* 
tion for the Court which commits. We have not 
to inquire into this matter, which has been ad¬ 
judicated upon by a Court of competent juris- 

diction.The fuct of the authorship is 

admitted by Mr. Crawford, who comes forward 
to avow it, openly aad very properly. The 
construction of the publication was for tho Court. 
We therefore cannot interfere unless there has 
been some error in tbe manner and form of the 
proceeding. ■’ 

Id the same case Erie, J., said: 

'* Then is .there here a lawful grouod for 
committal ? The power of Courts to commit 
for contempt in this country has bsen discussed : 
and it has be.’u established, on good reason, that 
a Tribunal has power to protect itself by com¬ 
mitting for a contempt relating to the exercise 
of its powers. The commitynenlhcn xtus for 
contempt in publishinij, while the Court xoa-s 
not siitinj, and perhaps at some distance of 
time and place, a libel on the proceeding of the 

Court. In tbe elaborate judgment to whicb ray 

brotbor Patteson has referred, it is sLowm that 
such a publication may have a strong and 
immediate tendency to paralyze the proceedings 
of this Court. Such Oises may easily be con¬ 
ceived ; the propriety of the decision in the 
particular cass is a question for the Court it¬ 
self. ” 

In re Wallace (9) a barrister and 
abboroey of bhe Sapreme Court of Nova 
Scobia wrote a letter to the Chief Justice 
reflecting od the Judges aul the adminis¬ 
tration of justice in the Court. The 
Court suspended him for it. On appeal 
to the Privy Council, tbe suspension was 
reversed. Lord Westbury, in delivering 
judgment said: 

“The letter was a contempt of Court which 

it was hardly possible fit the Court to omit 
taking cognizance of. It was an offence how* 
ever committed by an individual in his capacity 
of a suitor in respect of his supposed rights as ^ 

7. 

8 . 

9. 
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as ft suitor nml it hiid no connoxlm what vit 
with bis professional cbaractor, or aiiylbiue -iono 
by liiui professionally, olthor as an advo -.iio or 
an attorney. It was a ooutniupt of Court cmi* 
mitted by an individual in bis person il cha¬ 
racter only. To offences of that kind there has 
been attached by law and by long practicj a 
defiuito kind of punishment, viz., lino and 

imprisonment. Wo think.there 

was no necessity for the .ludijes toRofarth'r 
than to award to that offmee the customary 
punishment for contempt of Court. " 

After Mr. Tayler had been brought into 
Court, I asked him whether he had 
caused the letters in question whicli horo 
his name to ha published, lie at first 
hesitated. I do not state this by way 
of complaint against him, for he was 
possibly I liken by surprise at the 
moment, and be almost immediately 
afterwards did, as I should expect 
Mr. Tayler or any other gentleman, 
who had sent a letter to a newspa. 
per for publication would do, he very 
properly admitted that ha was the 
author of the letters, and that he had 
caused them to be printed and published. 

I am not quite certain whether I spoke 
before his admission of wliat I sliould do, 
or spoke after it of what I should have 
done, if he had nob admitted the publica¬ 
tion. My belief is that it was tho former, 
and that I said that if Mr. Tayler dis¬ 
avowed the letters. I should be compelled 
to send for the printer and publisher of 
tlie pai)er, who was just as liable in point 
of law to be punished for contempt as 
Mr. Tayler, or words to tint otfacb. This 
opinion has been challenged, an 1 I pro¬ 
ceed to prove that it was well founded. 

There can be no doubt that the publica¬ 
tion in a newspaper of letters like these 
has in fact a much more injurious effect 
than the mere writing and sending them 
to the editor of a neswaper If the editor 
of the^ Englishman had torn up Mr. 
Tayler 8 letters and put them into his 
waste basket, nogreab injury to the public, 
or to any one else, would h ive been caused. 
Bat when they were published in the 
Englishman, they were spread over the 
country wherever that newspaper had 
circulation. If the writing of those letters 
was injurious, the injury was increased a 
thousand fold by the publication of them 
in the newspaper to all the readers of 
that journal. The printer and publisher 
of the paper doubtless had no feeling upon 
the subject. The real guilt of publicabion 
was mainly that of the author who sent 


llienili) tluM’ilitor in ordnr that tiny 
inigiif. bo pu'iiislio,! I'n lor iliu^o ci rc'itii- 
sbaiio*>, the Court bad it-; election tc 
puiii^li l)otli tlio author and putilisher of: 
the iiowsfU|)er, or ei'lier of tlietn. Iti tins' 
cisa the Court- r>a'V nonnee^^ity t.) puniili 
bobli. Tliey intond-'-lto de:i,l onlv with the 
author, if the aullier when Irou^lit into 
Gjiirb iiil-lisavo VO I tiio pnbli-n'mn, the 
Court woul 1 not. iiu''’.a!lo.vo I jiiHieo t‘i be 
defeated or billiod. lb woull have flunt fn* 
the [uihlistior of the paifer, an) if he nil 
failed to [u'olucethe letters or to liring 
the case home bfi tiie auilvir. tlie CnurC 
would have lieM liim rospousihle. 

If the printer of a ne.vspapsr pub 
lishes a letter wibli the name of anj 
author attached to it, he must hear 
the responsibility if he is unable, when 
required, to prove that it was published 
with the authority of the person by whom 
it purports to have been signed. Notwibh-j 
standing all that has been said iu thel 
newspapei?, I unhesitatingly allirm that 
that is the course whicdi 1 should hive 
adopte-l. I trust that I am firm enough 
and cooscionticiis enough not to bs in- 
flueucod by anything tint has bceu ]’□!)• 
liolv sail upon this subject If I had in- 
teuded to punish the puhlishor. I slvmld 
hive punished him, notwithstanding the 
remarks which hive been mads. 1 did not 
intend to punish him after Mr. Tayler 
avowed tlie authorsliip, and nothing that 
has been sii l would induce me to hold the 
publisher responsible I have [)ursu 0 1 the 
same course precisely as that wliich I 
should liive pursued if no remarksupon the 
subject h id been m vie in t!io public news¬ 
papers. 

Now with regard bo tho liability of the 
printer, there can he no doubt, assuming 
that the letters are not fair criticisms. 
If they were fair criticisms, of course, 
both Mr. Tayler and tho publisher of the 
newspaper were justified in publishing 
them. In the case of Si. Same’s Evening 
Post case (4), which I have already cited 
from 2 Atkyns, the contempt was com¬ 
mitted by publishing a libel reflecting 
upon certain suitors in matters pending 
in the Court. The libel had been pub¬ 
lished in the Champion newspaper, and 
also in the St. .fames’s Evening. Post. 
Lord Mardwickc said that there were 
three sorts of contempt: 

" Oae was ssaadaliziag the Court itself: ano¬ 
ther was abusing the suitors; there iniy als) be 
aoothar coDlomptiaprejadoiiug maakiud agaiost 





732 Calcutta 


In re WILLIAM TaYLER (Peacock, C. J.) 


pr*r>)n< h'f?ro vluj c\-e is bearil« There cinnot 
O' aHvibiri ; of cater oDsoqueace than to keep 
the f ju-lice clear aud pure, that par¬ 

ti-'*’ ^tnl r trll the Jud^^'s) “may proceed 
with i. jih to themselves and their charac¬ 

ter/' 

Ft \v:t^ ’lel'l t'nt the libd was a con- 
'lemi'fcof Gouft. ^nd Lo.-d flardwicke re- 

' ilI) to Mr«. Read tbc publi'^her of the 

^'C. •T.ii’i-s'.'S i'jvetjiug Post by wav of alleviation, 
'll iiiiO, that she did ni t know the oaturcoftho 
pai'CT which she liad published, and that printing 
paper and patnplilets was the trade which she 
cot her livelihood by. Hut though it is true, 
thi«: is a tr.ade, yet they must take care to do it 
with prudence and caution; fer if they printanj- 
thing that is libo!lou.«, it is no excuse to sav that 
the printer had no knowledge of the contents, 
and \v,s cntirelv ignorant of its being libellou-*; 
aud so is t!ie rule at law, and I will always ad' 
hero to the strict rules cf la.v in these cases. 
Th. refore. Mr'. Road must be committed to the 
I'I'ot, according to the common order of the 
Court upon contempts. “•Hot a* to Mr. Iluggon- 
son ’ (tlie printer of the "Champion” newspaper), 
‘‘who is already a prisoner in the Fleet, I do not 
think this any motive for compassion, because 
tiit'se persons generally tike advantage of tbeir 
being prisoners to print anv libellous or defama¬ 
tory matter which is brought to Ibem, without 
'cruple tr besitatiou. If these printers had dis¬ 
closed the uamo of the pcr.son who brought Ibis 
paper to them, there might have heen sometbiug 
said in mitigstion of thi-ir offence; but as they 
think proper to conceal it, I must order Mrs. 
Head to bo committed to the Fleet, and Mr. 
Iluggonsou to be taken into close custody of the 
Warden." 

In ( rawford s case (0), which has 
airoady been referred to, it was ordered 
thiib^ Ivoberb Fargber, the printer and 
publisher of the Mona Herald newspaper, 
should attend the Court on 1st February 
to answer for unlawfully and contemp. 
tuously printing and publishing" an arti¬ 
cle tending to scandalize and defame the 
Court. It appeared that Fargher at- 
tended and admitted that he was the 
printer and publisher and expressed his 
regret that, in consequence of bad health, 
he had nob given the article the con¬ 
sideration it ought to have had, and re¬ 
gretted that it should have given offence 
to the Court, and he tendered au apology 
and offered to publish it in all the in. 
sular newspapers. The Court did not 
accept the apology, but forthwith com¬ 
mitted Fargher for contempt of Court. 
Crawford then stated to the Court that 
he was the author and was willing to 
take the responsibility, provided the 
Court relieved Fargher, but that he would 
not acknowledge the right of the Court 
to act in a vague, informal, and summary 
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manner. The Court, however, committed 
Crawford, and he and Fargher wore im- 
mediately removed from Court in custody. 

In a case of Cann v. Cann (lO) it ap¬ 
pears that Mrs. Farley, having been 
committed to the Fleet upon motion of 
the plaintiff for having published an ad¬ 
vertisement in the “Bristol Journal,’” 
relating to tlie answer in Chancery put 
in by the defendant. Sir Robert Cann, 
moved to be discharged, having paid for 
costs of the contempt and submitted; as 
also the defendant did, confessing bbe ad- 
vertiseiueob was pub in at his instance. 
The plaintiff did not oppose the discharge 
of Mrs. Farley, and left the matter tothd 
Court. Lord Hardwicke, Chancellor, 
said, his reason for coraraibbing was nob 
only for the sake of the party injured by 
the advertisement, but for the sake 
of the public proceedings in Court, to 
hinder such advertisements, which tend 
to prepossess people as to the proceedings 
in the Court, Bub as on a prosecution 
for a libel in the King’s Bench for pub¬ 
lishing a scandalous advertisement, if 
they confess in what manner it was 
brought to them and everything about it, 
that Court takes the matter into con. 
sideration to alleviate the punishment; 
so hero, though Mrs. Farley's ignorance 
of law was no justification for the pub¬ 
lishing the advertisement, yet having dis- 
covered in what manner it was brought 
bo her with other advertisements, and 
disclosed everything, it was a ground to 
alleviate the punishment. Therefore, he 
granted the motion. In ex parte Jones 
(ll) Lord Erakine, whom no one will 
venture to charge with having endeavoured 

to shackle the liberty of the press said: 

"In this dedication the object is avowed by 
defaming tbe proceedings of the Court, standing 
upon its Rules and Orders, and interesting tbe 
public, prejudiced iu favour of tbe author by ber 
own partial representation, to procure a different 
species of judgment from that, which would be 
administered in the ordinary course; and 
by flatterinE the Judge to taint the source 
of justice. This pamphlet has been sent to me. 
As to tbe printers, as Lord Hardwicke observes, 
it is no ezouse, that tbe printer was ignorant of 
the contents. Their intention may have been 
innocent; but, as Lord Mansfield has said, the 
fact, whence the illegal motive is inferred, must 
be traversed: and tbe party, admitting tbe act, 
cannot deny the motive. The maxim ‘oefui no**' 
facit reum, nist mens sit rea,’ cannot be made 
applicable to this subject in tbe ordinary adminis¬ 
tration of justice; as the effect would be, that tbe 
ends of justice woold be defeated bv contrivapce . 

I'lO. (1754) 2 Ves. Sen 620=2 Dick. 79^ ~ 

11. (18C6, 13 Ves. 237=33 E. R. 283. 
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But upon the fatlsfactory account, Riven by three 
of these printers, though uudoubtodly under a erh 
minal proceeding they would be in mercy (those 
words in their leg-»l sense meaning amoreod) in a 
case of contempt, though I have the jurisdiction, 

I shall not exetoise it. The other priutcr ap¬ 
pears upon the affidavits nudor different circuin- 
stances. Having made the observation that this 
pamphlet ought not to be printed, being totally 
uninteresting to the public, yet he docs print it; 
and though the locus pecnitentia was afforded to 
him, and he was called upon not to print any 
mort, he proceeded, until ho had notice of this 
Petition. Let the Committee and his wife, and 
the printer, to whom I have last alluded, be 
oommitted to the Fleet prison." 

Let me not be misunderstood. I hav® 
not cited the above cases as precedents 
to the mode in which the Court ought to 
exercise its discretion. Discretion as to 
punishment must depend upon the facts 
of each particular case. I cite the cases 
merely to show what the law is, and what 
the power of the Court, not to show what 
the Court ought to do in the exercise of 
that power. If a printer were to publish 
defamatory and contemptuous libels sent 
to him for publication by a gentleman be¬ 
yond the jurisdiction of the Court, or 
libels published in another paper beyond 
the jurisdiction, or if a printer should 
refuse to give up the name of the real 
author of the libel, his case would be very 
different from that of a printer who, hav¬ 
ing committed an errror, should apologi^^e 
and give up the name of the author. I 
am free to admit that I alone am respon¬ 
sible for all that has been done in this 
matter, though my honourable colleague 
does not desire to be relieved from any 
part of the responsibility. I sat with my 
honourable colleague both on the hearing 
- of the appeal and on the hearing of the 
petition of the review. I knew him before 
be was raised to the Bench. I have sat 
with him frequently as a colleague, and I 
believe that I have had as good an oppor¬ 
tunity as any one of forming a just esti¬ 
mate of his character. Though now 
speaking in his presence, I may be per¬ 
mitted tosay that be is a man'of ability 
and learning, very unassuming, yet high- 
minded, of a gentle, kind, and amicable 
disposition, independent and alwaysready 
to maintain bis opinion so long as heoon- 
ceives it to be right, and equally ready to 
abandon it if convinced that it is wrong. 
He is a man to whom I am sure it would 
give pain to injure the reputation or to 
wound anneoessarily the feelings of any 
one. He is the second native gentleman 
who by his own abilities has raised him- 
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self to tbo high position of a Judge of the 
lligli Court. 

I saw the letter of 7Lh .Af^ril on that 
day, but l)eing particularly engageil I did 
not read it attentively. On the following 
Monday, the l'2tli, 1 saw tlio letter of tiiat 
date, and in the evening, after I returned 
from Court, I road itcarcfully inconjunc- 
tion with that of the 7th, to wliich it re¬ 
ferred. 1 then considered it necessary (o 
vindicate the honour and character of my 
honourahlocollcagueaiid the dienity of the 
Court; arjii liaving lieard ami believed that 
Mr. Tayler was about to leave Calcutta 
for Idngiand ou the following morning, I 
wrote to vny honourableculloagueat a late 
hour of the night to meet me at (> o'eloek 
on following morning, lie did so, after 
consulting together wo considered it neces¬ 
sary to take proceedings for contempt. 
We adjourned to the Town Hall, where 
we were mob by the Under Sheriff and the 
Registrar, and we orderedawribofattach, 
menb to be issued. I may here remark 
that, up to the time of our meeting ou 
the Tuesday morning, ray honourable col¬ 
league bad never uttered one syllable of 
complaint to me regarding thecharges that 
had been'made against lum. If the charac¬ 
ter of any other of the Judges had been 
similarly assailed I should have thought 
it necessary to adopt a similar course. 
But it appeared to me to be especially 
necessary in the j^resent case, when the 
attack bad been made upon a native 
gentleman, theonly one of bis country who 
had a seat on the Bench of the High Court. 

It now appears from the affidavit of 
the Sberilf’s officer that Mr. Tayler in- 
tended up to the Monday to leave for 
England in the steamer which was to sail 
on Tuesday, and that on that day lie was 
allowed by the Peninsular and Oriental 
Company to postpone his passage until 
the next steamer. The letter of Monday, 
thel2tb, could not have been sent to the 
editor of the Englishman later than Satur¬ 
day or Sunday, at which time Mr. Tayler 
must have had the intention of leaving 
the jurisdiction of the Court cn the day 
following that on which the letter could 
be published, and in all probability he 
had the same intention at the time when 
he sent to the editor the letter published 

on Tuesday, the 13th instant, which wej 

also had before us when we issued the! 
attachment. There were two modes of 
proceeding open to us: one by a rule call 
log upon Mr. Tayler to show cause why 
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,'ic r^houll M'.t I'O ij.iilty of con. 

■fi: pt of (.’I'lit,—fl;e olhcr by attctcii- 
*, Mr. 'I'aylrrr n)iyht be 

, 11 r-aij'l bmuflit it‘to Court for a 

mil ir ] lu j ( If we fiarl gone tlivoiipb 
tli-'farce ol inakif':: an afliilavif- of fbe 
inc'S on rur ov.n belief, in onler 

t.o -a'i.-fv LIU- own niip'Is ihat a ccn- 
fci;.) I (>f Coiii't Ii'kI been eommitteii and 
Inul a rule lo show cause, wbieh 

Mr, Tayler rroljably corsiflered was the 
tajiv cfjurafi wbicli the Court coiilrl adopt 
(lot on bis bein^i arrested be aslo.-l the. 
Sheriff s r^flicer whv he bad not had notice) 
if. I say. V e had inaiJe such an alhlavit 
and issued a rule to show cause to be 
serverl on Mr, Taylercn board t ba sfoamer 
on the eve of his departure, we sboiiKl 
liavo ileservodiy l)rcii 2 hb ourselves, and 
we should also liavG liron{;ht the Court, 
ani] its procC'S, into utter derision and 
coutemrit. If we bal asked tho He^istrar 
to n.aKC an ailil-ivit, bo knew no mere of 
the ta-fa tlian we did. He could merely 
have sworn that be bad seen the letters 
in the papers with Mr. T.tvier’s name 
attached to them, and rhat he verily be- 
liow;.l that Mr, l.i_\ler Ii:oj caussil tliem 
to be I ublislied; and, luitlier., that be 
had lieard and believed that Mr. Tayler 
was about lo leave the .jurisdiction of tlie 
Court. 

^\ 0 had as much knowledf’e ourselves 
of the fads without such an alFidavit as 
wo shoiil 1 have had with it. We, there, 
fore, determined to act upon our own 
knowledfie of those facts, which, if sworn 
to by any one to the best of bis belief, 
would have been sufficient to support a 
Rule to show cause. There was no pri. 
jVate complainant. The charge was made 
by the Court itself upon its own know, 
ledge of facts, which, if sworn to by any 
one to the best of his belief, would have 
made a prima facie case of contempt of 
'Court. We concluded that the editor of 
tlie ‘ Englishman” would not have pub- 
lislied letters with Mr. Tayler's name 
attached to them without having had 
them authenticated, and we were right 
in cur conclusion that Mr. Tayler had 
caused the letters to be published. The 
writ of attachment which was issued was 
not a commitment for contempt, but a 
process to bring Mr. Tayler in Court to 
answer a charge of contempt. It was 
necessary, under the circumstances, not 
merely to vindicate the honour of the 
Judge and the dignity of the Court, but 


also to teach gentlen.en like i^Ir. Tayler 
that they cannot commit contempts of 
Court \sith impunity even though they 
are about to sail the next day for Eng. 
land, and also to prove to the public that 
justice is not to ho bafiled or defeated by 
artifice. J will cite two or three out of 
many authorities to show that the Court 
is not powerless in such cases. In Bacon’s 
Abridgment, Tit. "Attachment,” p. 386. 
it is said: 

‘ An attacinnent is a process that issues at the 
di.'crrnon of the Judges cf a Court of Record 
against a person for some contempt for which 
he is to be committed, and may be awarded by 
them upon a bare suggestion, or on their own 
knowhdre, without any appeal, indictment, or 
information for though by the statute of Magna 
Charta none are to be imprisoned sine judicio 
pariitm rel per leqeynferrue, vet this summary 
method of proceeding being absolutely nece-^sary 
to tbe furtherance and execution of justice, seems 
to have been long practised, and is certainly now 
enaWisbed a? part of the law of the land." 

Tlie rule is laid down to the same 
eftect in Cornyn’s Digest, "Attachment.” 
A i., and in Hawkins'Pleas of theCrowo 
213. In lipx V. Jo7ies 

‘■The defendant having treated tbe process of 
the Couri contcmptuoiuly, an atlscbment went 
against him, without a rule lo show canse, 
(accordiug to Salk. 841 and there being intima¬ 
tions that he relied on tbe a8.us[aDce of his 
fellow workmen to rescue him, the Court sent 
for the Sheriff of Middlesex into Court, and 
ordered him to take a sufficient force.” 

I am now speaking in the presence of 
a large and enlightened audience, and 
before a learned and independent Bar, a 
profession of which the members, from 
their education and habits of mind, have 
ever been the watchful guardians of the 
rights and liberties of the people, and 
the foremost to protect against any arbit¬ 
rary or unconstitutional exercise of 
power. If I have exercised tyrannically 
the powers commit ed to me (as I have 
been charged with doing), or if I have 
exercised them unconstitutionally, I 
know that ray conduct is subject to be 
criticised by the Bar and by the public; 
but I have no misgivings, bec.<use I know 
that if criticised it will be criticised 
honestly and fairly, and independently. 

I claim not to be free from criticism: 

I am always open" to conviction, and if 
convinced of error, I am ready to ac¬ 
knowledge it. Before I conclude I wish 
to sav a few words as to tbe course 
which has been taken out of doors since 
these proceedings were commenced. On 
lOth April, whilst: this matter was pend- 
T2r (i79^rsttangel85=93 E. K. 462. 
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inR an article appeareil in tlio “EnRliah- 
man” which I will 

“We are not surpri-ivl t.i find onr viow? 

respecting tbe flctioii (if Sir llarnes I*eacock, in 
summarily arresting and dragging Mr. Taylor 
before the Court for writing to a newspaper, are 
likely to be sliarod iu by c-mteiuiioraries wlio 
have some influence ou public opinion. Tlic 
Friend of ludia says:—"Sir Barnes I’e.iccck 
stated that tbe printer and publisher of the 
jEngliahman also was liable to prosecution.—an 
opinion which raises an interesting question as 
to the liberty of the press in India.' The Pioneer, 
having heard the news of the arrest by telegraph 
thus comments:—"If the letters alluded to be 
those in the Englishman of 7tb and 12th instant 
andif thefact betbat Mr. Taylor has b'en ah. 
ruptly arrested by the High Court solfly incon¬ 
sequence of having written them, we do not 
wonder at there being excitement. Such an act 
would naturally seem to every Briton an act of 
presumptuous tyranny. But we can hardly 
believe tbe fact of the arrest, or if it has been 
made, it must have been made on some other 
ground than merely that Mr. Tayler challenged 
and quizzed tbe decisicn of a Judge of the High 
Court, Sublime personage as lie is a Judge’s judg¬ 
ment is no mere sacred from fnir’ciilicism than 
any other publication and well for the puiity of 
justice that it is so.” 

Having made the above quotation from 

the Pioneer, tlie Englishman proceeds: 

“We suspect that Sit Barnes, if he attempts 
to carry out his dictum too for, will raise a 
storm not easy to quell. There are iranv people 
whodo not care for the grievaooes of Mr. Tayler, 
hut who wili not breok an encroachment upon 
their right of appeal to the press concerning the 
publicactsof public men. A Judge’s acts are no 
morj exempt from public criticism than those 
of a Chairman of the Justices.” 

Again, to show how little the facts of 

the case were understood, I will read an 

extract from an article in the same 

paper, dated 19th April. It is there 
said; 

Attention has been drawn to tbe fact, which 
no one, as far as we have beard, questioued, that 
bir Baines Peacock originally held, in the case 
which seems likely to gain 6> much notoriety, 
that Mr. Tayler had been guilty of iraud, and 
that this opinion had been concurred in by 
Muter J. The contention raised iu Tavler’s 
letter is however, that he was afterwards allow- 
ed an opportunity of explanation, and that the 
Chief JuHtiee then acquitted him of fraud, whilst 
Muter J, moderated his decision in no way 
whatever.” . 

1 have already shown most distinctly 
that I never did And Mr. Tayler guilty of 
fraud; that I had no charge to retract, 
and that I never did, after hearing bis 
explanation, acquit him of 'anvthiog. It 
would have been well if all 'the public 
newspajjers had followed the calm and 
dignified course which in the first article 
which I have read is reported to have 
been taken by tbe Friend of India. .In 
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that paper tliD opinion oxiiressed by the 
Cliiof diistiiie was liroiight to notico, and 
Mils treated as one which raised an in¬ 
teresting (luesfioii as to the liberty of 
the pre^s in India. That course loft the 
(luescion as to the liability of (ho printer 
and pulilisher open to discussion, after 
the Court sliould have explained the 
grounds upon which it had anted, and 
lunl referred to the authorities in support 
of the opinion which it had expressed. 
But, notw itlistan-ding tho very proper 
course which had been taken by the 
Friend of India, we were LoM in a journal 
published on Saturday evening last that 
the members of tho Fourth Estate had 
protested against this unexpected attack 
on the liberty of the press, and that with 
happy unanimity they had warmly de¬ 
nounced the action taken by the Chief 
Justice. To say that tho press had 
unanimcusly denouuced. without waiting 
for the exiilanation of the Judges, is a 
libel ratlier upon the press th in upon the 
Chief Justice. 

I have referred to tho above articles 
for the purpose of now declaring jiuljlicly 
that to charga a Judge w ith presump¬ 
tuous tyranny for tho mode in which 
he is proceeding in a matter pending be¬ 
fore him, or to publish un> thing respect¬ 
ing that matter whilst it is under con¬ 
sideration, with a view to induce the 
Judge to alter his course, is a grave con.; 
tempt of Court. The Englishman by; 
publishing tbe article from the Pioneer 
has rendered Itself as responsible for the 
article as though it had been one of its 
own. I am willing to believe that the 
expressions in the article of 16th April, 
to which I have referred, were made 
without duly reflecting that the matters • 
to which they related were then sub 
judice, though they would not have been 
justifiable at any time. I am an unflinob- 
ing advocate of the liberty of the press. 

I believe that its feeedom is one of tbe 
main bulwarks of the rights of the people, 

I claim no exemption as regards my 
public acts from tbe most rigid scrutiny 
and the most unsparing criticism. All 
I claini is, that there shall be no misre¬ 
presentation and no wilful or unfair con¬ 
cealment of facts; and that those who 
deny infallibility to tbe Judges shall not 
claim infallibility for themselves. I have 
had DO cause to complain of tbe public 
press since I have been in this country. 
Speaking generally, 1 believe it to be fair» 
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indci'en'lent, anil impartial. There has 
not. I holjeve, been a single criminal pro- 
against a newspaper since I have 
ai l the honour to hoIJ the otlice of Chief 
•Inslic'?, and there liave been only one or 
two private actions for libel. The press 
in tliis country addresses itself for the 
part to readers of education and 
;iUe!!i.p nec, men w ho judge and form 
•-idi.ions for themselves. The press is 
lair, it is not scurrilous, the public are 
not cai’ticus; and public men do not 
object to liave their public acts freely 
discussed and fairly criticised. Our 
Courts, therefore, are generally free from 
all (cmplainls against the press, either 
civil or criminal, an the ground of de¬ 
famation. 

And now I w ish to declare publicly 
Tud omphatdcally that the Judges are not, 
and cannot he, influenced in the dis- 
cl'.argc of tlicir duty by any attacks made 
upon them by the press. Nothing that 
has been said by the press upon this 
subject, and nothing that can be said, no 
fear of the threatened storm, can even 
divert mo or my honourable colleague 
from pursuing that plain, straightforward 
course which our consciences dictate. 
No unfair criticisms can disturb my 
equanimity, nor in the slightest degree 
all'ect my happiness. They are based on 
the ccnscioiisness that the honest and 
conscieolious discharge of my duty has 
ever been the ruling principle of my life. 
That is a foundation too strong to be 
undermined by critics, who attempt to 
criticise that which they do not under- 
stand, or to be shaken by any storms 
which it is in their pow’er to raise. 

I am a servant of the public, and I res* 
pect their opinion. If they believe that I 
have exercised in an arbitrary, tyrannical, 
or oppressive manner the great powers 
which have been entrusted to me, or 
if they believe that I have exercised them 
unconstitutionally, let them express that 
opinion in a manner which cannot be 
misunderstood, and I am ready to bow to 
their verdict. But I shall not accept the 
expressions of a few newspapers as the 
general expression of public opinion. If 
ever I have the misfortune to lose, whe- 
ther justly or otherwise, the confidence 
of the public, I shall be ready to lay 
down those powers which, without that 
confidence, I shall be no longer able to 
exercise for the public good. And now 
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permit me to conclude in the words of 
Lord .Mansfield: 

“I wish popularity, but it is that popularitv 
which lollcws, not that which is jun after, It 
is that popularity which sooner or later never 
fails to do justice to the pursuit of noble ends by 
noble raeaas. I will not do that which my con¬ 
science tells me is wrong, to gain the daily 
praise of all the papers which issue from the 

press. I will uot avoid doing that which I thick 

light, though it should draw upon me the whole 
artillery of libels, all that falsehood and malice 
can invent or credulity can swallow.’’ 

Mr. Tayler was then addressed by the 
Chief Justice as follows: 

William Tayler, the Court has consi¬ 
dered all that you have urged, and it ad. 
judges tliat you have committed grave 
contempts of Court in having published 
the letters of 7tb, 12bh, and 13th April 
in the Englishman.'’ I have already 
fully stated ray reasons for holding that 
those letters wore not fair or honest cri¬ 
ticisms, but that they were founded upon 
misrepresentation and wilful conceal¬ 
ment of the true state of facts. There 
can be no doubt that you must have 
known, when you published those letters 
that the reflections which you were cast¬ 
ing upon the learned Judge bad no re- 
ference to the state of facts which ap¬ 
peared before him when he pronounced 
the judgment complained of but to a new 
state of facts, which whether true or 
false, you knew were not before him at 
the time. It is unnecessary for me to 
say whether your assertion that as the 
time you sold the estate you were under 
the belief that it was not subject to the 
attachment in execution of the Ranees 
decree, was a wilful misrepresentation or 
not. You must have known, as I have 
already shown, that the charge which 
you preferred against Dwarkanath Mitter, 
of casting an unmeasured imputation 
upon you without one tittle of evidence to 
support it, was false and without any 
foundation. You know that, according 
to the case as it stood, when Dwarkanath 
Mitter, J., pronounced judgment he was 
fully justified in saying what he did. You 
substituted a fresh state of facts, of which 
part, to say the least of it, was false 
within your own knowledge, and having 
wilfully concealed the real state of the 
case you criticised the judgment and 
founded the charges which you made 
against the Judge with reference to that 
statement. 

It is not even necessary to show that 
any part of the misrepresentation was 
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wilful, for whether it was so or not. you 
are responsible for it. You koe.v that 
the learned Judge could act only upon 
the facts as they appeared before him at 
the time, and that according to those 
facts there was no ground of complaint. 

It is DO justification or excuse to say tliat 
you were not in tho country when the 
action acainst you was defended, an-1 
that your agent acted fraudulently in 
that defence which he set up. If a per¬ 
son undertakes to criticise the acts of a 
public mao, he must take care not to as¬ 
sert that which is nob true as the basis 
of his criticism, and ho is hound not to 
conceal wilfully anything which would 
show that the criticism is not well 
founded. 

You have stated in your affidavit that 
the letters written were written for the 
sole purpose of vindicating your own 
character. I have shown that, whatever 
were the reasons v.’hich induced you to 
write those letters, you introduced iuto 
them matters which were wholly unne¬ 
cessary for that vindication, and which 
reflected on Dwarkanath Mitter, J.. and 
others of the Judges. I have also shown 
the animus with which those refleotiona 
wore made. This affidavit, instead of mi- 
tigating, rather aggravates the guilt of 
your contempt. When you were before 
the Court on Tuesday last, I called your 
attention to the difference between tho 
statement contained in your first letter 
and in the grounds of review and the as¬ 
sertions which you made in tho letters 
which you subsequently published in the 
newspaper. In the forocer you stated that 
you had no ground of complaint against 
Dwarkanath Mitter, J., based as it was 
on the defence set up by your native 
Mookhtear, and supported by the evi¬ 
dence which he volunteered in the case. 
In the letter you charged the learned 
Judge with casting upon you an un¬ 
measured imputation without one tittle 
of evidence to support it. 

I do not think that you have mitigated 
your offence by the mode in which you 
have endeavoured to reconcile those con¬ 
flicting statements. You have endeavour¬ 
ed to do so by stating that when you 
wrote your first letter to the Englishman, 
and when you applied for a review of 
the judgment, you believed that the Chief 
Justice as well as Dwarkanath Mitter, J. 
had imputed the fraud to you. I have 
shown in my judgment that if there was 
1918 C/93 & 91 


not ono tittle of evidence to support the 
imputation when male by Dwarlcanath 
Mitter, .1., alone, there coiild'‘r.ot have 
boeii atittio of evidonce to justify tho im¬ 
putation if it Incl boon made hy Dwarka¬ 
nath ?di6tcr, .1. in conjuncticu with the 
Chief Justice. 1 bavonodcuht whatever, 
looking at that statement, that your 
charge w.as an unmanly one, and tliab 
you made a ebargo against Dwarkanatli 
Mitter, J.,vvhic!> \ ou would not have ven- 
turotl to nrtko again.-t the Chief Justice. 
Further, I am of opinion, that yon liave 
aggravated the contempt by contending 
that the charge in tho Ust paragraph of 
the letter of tho 1-J:h Ain-il w.is not in. 
tended to apply to any of tho .lu lgcsof 
the High Court. 1 nave cot the slightest 
doubt that in using the words “oilioial 
principalities” ^ou did intend bo refer 
to the Judges of the High Court. You 
say the words bad roforerce to scineihing 
gone hy long ago. Dut the latter, on 
the face oi it could not liavo re/erreu bo 
those by-gone acts, as those acts had, and 
could have, noconnection with tho charge 
against a Judge of tho High Court. Be 
sides, those transactions occurred many 
years ago and in the paragraph to which 
I am referring you say:- 

"It appeifj to me that of laic yc.irs s me .‘ucb 
clcnieDl of anti-feline irri‘ali:n must appertain 
to in> unhappy person, for there isa certain class 
among the cliicial principalities of Bingal who, 
directly I am brought into contact with them, 
appear to be at once alLclod by an overpowering 
iaiernal exoitability which afTects tho under- 
Blaudin-j; oven of the wise and good, and in* 
teusilics the folly of the fo -lish, hut at the same 
time always issues in one r.t'Ult—injury, insult, 
or wrong to myself.” 

In one of the letters in which you 
charged Dwarkanath Mitter, J., with 
wanton insult and unfounded aspersion, 
you introduced the words which I have 
read, and if they apply to the transac¬ 
tions to which you say they do apply, 
they have no bearing wh.atever on the 
subject, and you have sworn positively 
that your only object in writing tho let¬ 
ters was the vindication of your charac¬ 
ter. But, whether you had such inten¬ 
tion or not, you made use of language 
which must have conveyed that meaning 
to others, and was such as to lead any 
ordinary reader to believe that you in¬ 
tended it to apply to at least one or more 
of the Judges of the High Court. I have 
no hesitation in saying that the words, 
in the reasonable and ordinary construc¬ 
tion of them, had reference to one or 
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moroofthopp .Tiulftcs, an-l charged tVem 
'.vit'i a wai.t of impartiility in all cases 
:in Uhici you wore a suitor. Ifc is a high 
'and serious ollcnce to cizt unjust and 

jde.arnatoryiinpufcationsona.Tudge. Judges 

|iro suhj-’cfc to ho criticised, but they 
'must. 1*3 protected from unfounded de. 
famation. Had you been charged in an 
in .ictment in England with writing such 
letters, I cannot think that anv less 

1 -unishment than imprisonment and fine 

would have been passed upon you. and 

probably the imprisonment would have 

extended to a year. It is not the wish 

or desire of this Court to impose any 

excessive punishment on you. You have 

admitted tl.at you have committed a con. 

tempt. I do not say that that has ag. 

gravated your oilence; it has mitigated 

It. You no doubt did intend to make 

charge against the learned Judge, which 

were not justified by the real facts, but 

^^hlch the public would be induced to 

believe were well founded, because they 

were based on misrepresentation, and 

because you concealed the real state of 
the case. 

Taking all thecircumatances into consi. 
deration the Court orders that you stand 
committed for one month to the civil 

side of the presiiency Jail and that you 

pay a fine of Rs. 500. and that you be 
further imprisoned till the fine be paid 

lou state that you are willing still fur¬ 
ther to apologise. I have endeavoured 
to show (whether I have been able to 
satisfy your mind or not I cannot say) 
that the charges against Dwarkanath. 
Mittar J.. were without the slightest 
foundation. The other charge to which 
I have referred is equally unfounded and 
whatever ycur intention in publishing 
that part of tbe letter may have been or 

whatever meaning you intended to con¬ 
vey, you were not justified in using lang, 
uage which would induce an ordinary 
reader to believe that you referred to the 
Judges of the High Court. If you think 
fib to add to the apology which you have 
already published (and it is for you to 
decide whether you can conscientiously 
do se or not) the Court is willing to 
mitigate the sentence. If after what 
you have heard you state that upon re- 
flection you find that the charges which 
you made against Dwarkanath Mitter, J., 
were unwarranted and wholly without 
foundation and that you are sorry for 
having made them, you may do so; and 
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you may add, if you wish it, either that 
>un did not intend to cast any reflection 
upon any of the other Judges, or tha 
the reflection cast was unfounded and if 
yon publish that apology in the "Engliah 
man you may apply on Monday the 3rd 

of May next, for your discharge on pay. 
HDGnb of th 0 fino. ^ 

On Tuesday, the 27th April, Mr. Tayler 
addressed a petition to the Chief Justice 
and Dwarkanath Mitter. J.. which was 
sent to tha Chief Justice at an early hZ 
ID the morning. A writ of habeas corpus 
was forthwith issued by the Chief Justice 
to he Superintendent of tbe Presideuoy 

dail commanding him to bring Mr. 

Tayler into Court at halfpastnineo’cloct 

■^7.0 petition was as follows: 

That on the 24th April instant your petitioner 
was committed for contempt of Court in havine 

letler? 

m the Englishman newspaper relating to a 
decision of the Honorable, Dawarkanath Mit- 
ler. J.. inth6 case noted in the margin and 

Sf ^ ® of 

and to be further imprisoned until 
such fine was paid or until the farther 
order of the Court. That the Court was 
pleased to intimate to your petitioner that in 
the event of his publishing in tbe Englishman 
newspaper a further apology in the terms sng- 
gestEd by the Court in addition to tbe apology 
published by him on tbe 22ud instant he was to 
be at liberty to apply to the Ooart for his dis* 
charge. That your petitioner has paid the fine of 
Rs. 500 imposed upon him by the Court as will 
appear from tbe certificate of the Accountant- 
General of the Court, already submitted. That 
your petitioner has also published in this morn¬ 
ing’s Englishman the further apology required 
of him. That your petitioner is very sorry for 
having written tbe letters against Dwarkanath 
Mitter, J., and is also sorry for having made use 
of expressions which have been considered as 
reflecting upon tbe other Judges of the Court. 
That your petitioner can truly say that be never 
intended to reflect upon the other Judges of the 
Court. That your petitioner's health which was- 
previously in a weak state has been seriously 
aflected by tha anxieties attending bis trial and 
by his imprisonment at this season of the year. 
That your petitioner had taken his passage to 
England, and arranged to leave by tbe steamer 
which will leave at 11 o'clock this morning. 
Your petitioner having fully complied with the 
order of tbe Court, and made all tbe reparation 
in his power prays that the remainder of the 
term of his imprisonment may be remitted and 
that he may be forthwith discharged from ens- 
tody.” 

Upon Ukiog his seat the Chief Justice 
addressed Mr.- Tayler to the following 
effect. 

Mr. Tayler, the Court has read your 
petition which is a very proper one. Yoa 
have now fully submitted. You state that 
you have paid tbe fine and that you hava 
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publiahovi in this morning’s Englisliman 
the further apology required of you. You 
further state that you are very sorry for 
having written the letters against Dwarka- 
nath Mitter, J., and that you are also 
sorry for having made use of expressions 
which have been condemned by the Court 
as reflecting upon the other Judges; and 
that you can truly say that you never in¬ 
tended to reflect upon them. You state 
that your health, which was previously in 
a weak state, has been seriously afl'ected 
by the anxieties •attending your trial and 
by yoiy: imprisonment at this time of the 
year; that you had taken your passage to 
Ei3gland, and had arranged to leave by 
the steamer which is to leave at U o'clock 
this morning. You then, after slating 
that you have fully complied with the 
order of the Court and have made all the 
reparation in your power, pray that the 
remainder of the term of imprisonment 
may be remitted, and that you may be 
forthwith discharged out of custody. 

You have also forwarded a copy of a 
medical certificate from Drs. Macrae and 
Brougham, dated 26th April, in which it 
is stated, amongst other things, that for 
the last three months you have been 
suffering from attacks of recurrent gout 
with aggravated dyspepsia, from which 
you have become greatly debilitated; that 
a prolonged imprisonment, from its de¬ 
pressing influences, would be attended 
with risk of serious impairment to your 
health, if not with mere grave conse¬ 
quences, and that you ought not to re¬ 
main in this country a day longer than 
can bo avoided; in fact, that you had been 
advised to leave India a month ago. 
When you were before the Court on Tnas- 
day last you expressed yourself willing 
toapologize. I then stated that whatever 
apology might be made, it ought to be 
published as widely and extensively as 
your letter to the editior of the English¬ 
man, The case was adjourned until Satur- 

give you an oppor- 
tumtyof publishing in the Englishman 
such an apology as you might see fit; and, 
without dictating or recommending any 
particular form of apology, I called your 
attention to the fact that you had not 
retracted the charges which you had 
publicly preferred against Dwarkanath 
Mitter, J, In oases of this nature a proper 
appology may mitigate,but it cannot-wholly 
excuse or justify, or form a ground for a 
oral exemption from puoisbment. On 
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22nd April you puhlishod au apology in 
tho Engli^lnnan, lull it coiitaiiiod no de¬ 
nial or disavowal of the truth of the 
charges which you had proforri.d, The 
Court, considering all ihu ciicutnsfcanfes 
of tlio case, ordered yon to stand coinniit- 
ted to the Presidency Jail for one nrmtli, 
or until fuitlier on'ors, and (o )iav a line 
of Ra. 000, The month was fixed as the 
maximum of the im|irisoiirnent which, 
under any circunir-tance, yon were to 
undergo. A maximum was hxol in con¬ 
sequence of a rlouht ihrow'i out in Crnuj- 
/on/'5 case (u), whether a cormuilment 
tor CGntfiiipC could l.o "until further 
orders,” which laight atnoimc to im¬ 
prisonment for lilt . It was not necessary 
to consider whether the usual mode of 
framing commitments for contempt until 
further orders, which was the form ad¬ 
opted hy Lord Cottenham in d/r, Lech- 
mere Charllon's case (5), and had been 
adopted in numerous other cases, could be 
supported or not. A mouth was fixed as 
the maxiu)um. and ilie words "or until 
furtliev orders” were aide 1 in order to 
enable the Court to discharge you at an 
earlier period if you should make your 
apology complete; and you were inform, 
ed that you migbtapply foryourdiscliarge 
on Monday next. You have now made 
your apology complete and have sent it to 
this Court under your signature: and you 
have also published a copy of it in tbe 
Englishman this morning. In addition to 
thoapology which you puhliehed on the 
22od instant, vou sav that you regret to 
* J be 4 pol Rv \6 a» — 

“To the E liter of tho ‘‘Englishman’' 

Sir,—You arc no doubt fully informed of the 
result of yesterday’s procsediiiR'i in the matter of 
ibc charge again^^t me of cont-mpt of Court, for 
which I wan arrested on the l«'tb iu'^taut, 
Considering that Iho fact of mv arrest was 
suKicientcvideoco that IhcC^urt bcld my former 
letters to ycur address (o “conslhuto such con* 
templi?.'’ I resolved, afior consultaticn with my 
friends and my learueu ccuuecl, to bubmitoo this 
point to the decision of (be Court; aud, as 1 bncl 
never intenlded to commit, aud never tbcugbt 
that I bad committed, such contempt, but bad 
written with tbe sole purpose of vindicating my 
cbaracter, I at once tendered, b>Lh c rally and by 
atbdavit.a full and unreserved apology both to 
Dwarkanath Mitter, J.. and tbe Court at lirgo* 
Bat tbe Hoa'bU tbe Chief JuHico, in postponing 
tbe case for floal orders uutil Saturday, suggested 
that 1 should give tbe same publicity to the apo< 
log) as was given lo my former loiters. In com* 
pliauce with this intimation, and as roy apclogy 
18 in truth witkoul nservaticn or stint, Isball 
bo much obliged by )our printiog bis letter, if 
possible, io your jjuroal of to-raorr-^w. 

{Continued onnezt p^je) 
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sfcafGthat, upon rellection, you 6nd that the 
charpe.4 niado hy youas’aincb Dwarkanath 
Mitier, •)., were vinwarranted and wholly 
without foundation. Further, you de- 
o t'iiat you had no inteDtion to cast 
anv r(^ll'3clion upon the Hi.sjh Court or 
upon any of theother-fu'Uesof tho Court. 
Xne Court ha? already determined that 
ihay could put t)o other meaning upon the 
la?t 'lart fif your letter of I3th April than 
that it was inroaded to char ie want of 
impartiality on the part of the Judges in 
c.ase> in which vou are couceroe 1, which 
.alwaysre=5ulted ininjury, innilt, or wrong 
to you. Whether you intondel it or not 
you are responsihlo for publishing words 
wliieh, in the opinion of the Court, were 
susceptihie of no other meaning You 
have Ijecn punishcl for your oi'fence, you 
have no'.v fullv anl very iriopevly apolo¬ 
gised; and whatever opinion the Court 
may entertain, it cannot fairly ask or 
endenvour to compel you toadmit that in 
publishing t!io letters in the Englishman 
you had any intention or knowledge which 
as a gentleman, you disavow. 

The Court agrees with you that you 
iiavo now made all the reparation in your 
power, or that the Court could fairly ex. 
pect, anl they do nob wish to do anything 
which would add further pain to the 
anxiety which you have already under¬ 
gone, mil to the humiliation which you 
)nvo su'Tered. You have already under- 
gonesuflicient punishment to be a warning 
50 yourself and to others; no additional 
amount of punishment could add to that 
warning. The Court sat at this early 
hour, not for their own convenience, nor 
for any other reason, except that you 
might proceed to England by the steamer, 
and that you might nob be detained in 
this country an hour longer than was 
absolutely necessary. In the course of his 

address, tbeChief Justice pointed out that 

There is only one other point which it is de¬ 
sirable to mention. 

The Hon'ble the Chief Justice remarked that 
be did not observe in my apology anything which 
showed that I retracted my charge against 
Owsrkanatb I\Iitter, J. In accordance with this 
suggestion, I beg to say that I have no hesitation 
whatever in retracting all such expressions and 
observations as may have been deemed by the 
Court to be improper or contemptuous: and I may 
observe that I had intended my apology to in* 
elude such retraction. 

I hope that this public ' expression will be 
satisfactory to Dwarkanath Hitter, J., and meet 
the suggestion of the Hon’ble the Chief Justice. 

W. TAYLER.” 
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there was a clerical error in the letter 
published inthe Englishman this morning 

which made Mr. Tayler say that he had 
no intention to cast any reflection "npon 
any of the -Judges,” instead of any of the 
other Jii lges, which were the words of 
the original apology signed by Mr. Tayler. 
lie said this for the sake of the Court 
and for the sake of Mr. Tayler. The 
Court, after Mr. Taylor’s apology with 
regard to Dwarkanath Mibter, J., could 
not fairly ask him bo say that he never 
intended to cast reflection upon any of the 
Judges, nor could Mr. Tayler, asa gentle- 
man, have made such a statement. 

Mr. Tayler wished to be allowed to say 
that theapplicationfor hisdischarge from 
imprisonment which had been made to 
the Lieutenant Governor was made by his 
friends without his sanction. He wss 
fully aware that the Lieutenant-Governor 
bad no power to interfere in a case like 
the present, or to order his discharge from 
imprisonment. The Chief Justice said 
that he bad seen the medical certifleates 
which had been forwarded to His Honour 
tho Lieutenant-Governor, that without 
entering into the question whether the 
Lieutenant-Governor had the power or not, 
ho thought that the certificates were not 
such as could have justified the exercise 
of it. They were not even snob as would 
have induced the Court bo discharge Mr. 
Tayler before theend of the month, if the 
additional apology had not been furnished, 
bub they were certificates which might 
very properly influence the Court after 
that apology had been made. Even with, 
out those certificates, the Court would 
have had no desire to inflict any further 
pain on Mr. Tayler, after he had so fully 
submitted, and had made so complete an 
apology, and presented so proper a peti¬ 
tion. Mr. Tayler was then discharged, t 
v.B./b.K. Pet ition discharged. 

A. I. R. 1918 Calcutta 740 
Ohattebjea and Newbould, JJ. 
Surja Datta Sarma Daoloi Plaintiff 
—Appellant. 
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Appeal Nos. 1218 to 1221 of 1915. Ds- 
■ oided on 14th February 1917, Sun- 
Judge, Gauhati, 

D/- 4th December 1914. ^ 

Hindu Law— Religiouf endowment W* 
fendant holding temple lands on perioona 
•ervice—Menager commuling perional te 
vicei into rent—Subsequent manager 
to enforce services or claiming full ren 
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Defendant must show circumstances justify* 
ing arrangement — If arrangement is only 
temporary, suit within 12 years of denial of 
right to set aside arrangement would not be 
barred—But if permanent, suit must be 
brought within 6 years. 

The defendant held certain lands belonging 
to a temple at half the Oovermuent rates and 
was also liable to render cotUin personal services. 
A former manager of itho tcoiplo comniutrd tlio 
services into a money-rent of one rupee only. 
The plaintiff, who bocarno the mauag- r ten 
years before the suit, claimed the personal ser¬ 
vices which the defendant used to reuder or in 
the alternative full root for tho land-': 

HeW: (l) that the power of a Doloi or m.ii.a- 
get of a temple being similar to that of a mana¬ 
ger for an infant heir, it was incumbent upon 
the defendant to show the existence of some spo- 
cial circumstances of necessity justifying the ar¬ 
rangement iwbich was made b^t-veen him and 
format manager; [ P 7-11 C 2] 

(2) that'if that arrangement was temporary 

one and as a matter of convenience, the suit 
would not be barred, if brought within 12 years 
of tUedenial of the plaiutifi’s right to set aside 
the ariangement, inasmuch as the claim of the 
plaintiff in the suit was either to a.ssess rent, 
which was a recurring right, or to enhance rhe 
tent; [P74lC‘2] 

(3) bat that if the arraugemnt was aferma- 

nent one, and tho rent was fixed iu perpetuity, 
then it would amount to the creation oi a 
perm Inent tenure at a fixed rent byasbebait, 
and unless it was set aside by the plaintiff with¬ 
in six years of his succession es manager cf tbo 
temple, his suit for the full rent or the personal 
services would be barred fay limitalicu under 
Art. 120. [ P 741 C 2] 

Mohfndra Nath Roy, A.N. Bose & 
hlonmotha Nath Roy —for Appellant. 

Kshitish Chandra Chakralurty and N. 
C. Bardaloi —for Respondents. 

Judgment. —Tho plaintiff as the Doloi 
or manager of a teraple brought the suit, 
out of which this appeal arises, for a de¬ 
claration that the defendant was liable to 
render certain personal services or in the 
alternative bo pay full rent for the lands 
held by him, and for realisation of rent 
at the fall rate. It appears that the 
lands, held by the defendant, were of two 
deecripbions, viz,, bhogdani and paikan. 
For the former the defendant pays tho 
rent at half the Governtnent rates and 
supplies materials for bhog of the deity 
on®certain occasions in the year. It is found 
thattherehas been no breach of thecondi- 
tious on which the bhogdani landsare held, 
and 80 far as tViese lands are concerned 
the plaintiff's suit must fail. Theother 
class of lands, viz. paikan lands, were ori¬ 
ginally held at half the Government rates, 
and tho tenant used to render certain 
personal services. The former manager 
commoted the seivices into a money.rent 


of one rupee only, bub the present mair- 
Ror (who l'(cn,mo tho manager about 10 
years i>ei'oro the suit) gavo a, notice bo tho 
defondaiit calling upon him eillicr to ion- 
der porson.al service or pay full rent. The 
l3ann;l Siihordina'3-ludgo hold <h.ib it 
would not ho 

'■f-^ir to LJiro'.v on ll.o ilcfcn'lunt Ui'' •' r.i;s of prov¬ 
ing dial the arrang' bv whicli I'lO per-ioual 
seivices wcrecoiivnutel loa iiNol tn ii.-y pn monl 
was equi'aMo iiil wa- ii’.-.,-es«irit.'H bv llie cir- 
cmnstances." 

But the power cf a Doloi or manaaor 
of a toa'ipic- is similr.r to tint cf a lu.uia 
ficr fer an iiifcnt heir, aiul it upon Ih-:-; 
defen hint to show ihe existence of •'iiyi 
special circumstances of nocc-^sitv justify¬ 
ing the arrangement. U is stated on be 
lialf of the respondent that the tenant 
bad to render personal service by culti¬ 
vating certain lands in tho khas posses¬ 
sion of the temple, and that at tho time 
of the commuiation of the rent, those 
khas lau'h V.ore settled with others at 
(uil iciiC am'i thore bein:^ no other klias 
land:', fjr wiiich perscu^l service could he 
rendtre-l tho services were commutsd in¬ 
to paymoct of inoncy-rent. Those ni'it- 
ters, wo think, t-hould I c gone inl.o i y the 
Court below. The next question is whe¬ 
ther the Court below is right in holding 
the suit to be barred l>v limitation ueder. 
Art. 120, Lim. Act. Now, if tiio arran-^ 
gement was a temporary one and as a 
matter of cooveoience, we do not think 
tho suit would be birred as the right tc 
assess rent is a periodically recurring one 
and tlie riyhb was denied within 12years. 
Nor would it 1)6 barred if the claim is 
one for onhincement of rent. If, how. 
ever, tho arrangoinent was a pcrminaut 
on*, and the rent was fixel in perpetuity, 
it would stand in tho same position a* 
the creation of a permanent tenure at a 
fixed rent by a shebaib, and in such a case 
tho arrangoment would liavo to be set 
aside by tho succeeding manager before 
the full rent can bo assessed. In that 
case the right to sot aside the arrange¬ 
ment first accrued when the plaintiff suc¬ 
ceeded as manager, and -cannot be said to 
be a periodically recurring right, and tho 
suit, not having been brought within 
6 years, would be barre-l under Art. 120 
as it is not a suit for possession coming 
under Art. 144. The case is accordingly 
sent back to the lower appellate Court 
for a fresh decision accordingly to law, 
having regard to the observations made 
above. If the claim in respect of the 
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I>;xikan lari'-ls he hoM bo he well founded 
ami not harred i)v limitation, the Court 
l>9lcw will determine what those lands 
are and make a decree accordingly, as it 
appears that those lands are mixed up 
witli tlie hhogdani lands in the schedule 
to the plaiixt. The claim in respect of 
the bhogdani lands will he dismissed in 
any case. Costs will abide the result. 
This ju Igment governs the three other 
appoais. 

'hh.''i{.K. Case senl hack. 
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Fletcher and Richardson, JJ. 

Ganga Prasad D/tU—Decree-holder 
Appellant. 


V. 


Jlemangini Debi and others — Judg. 
mont debtors—Respondents. 

Appeal No. of 1915. Decided on 
Otli January 1917, against appellate order 

of Sub.Judge, Pabna, D/- Slst May 
1913. ^ 

(a) Civil P. c. (1908), O. 20, R. 12-Pro- 

f«l« are assessed by inquiry in suit itself and 
not in execution. 

Under the terms of 0. 20, R. 12. Civil P. C., 
meeao profits are assessed bv an inquiry in the 

suit Itself and not in execution, and the mesne 

profits so assessed form part of the money re¬ 
coverable under the dccreeilO Cal. 132 aud 15 I. 
C. ,00, If oil. ; 28 Cal. 242 and 7 G. L. J. 301, 

f P 740 {] 1 \ 

(b) Civil P. C. (1908), O. 20, R. 12-Decree 
direcling ascertainment of mesne profits in 
execution is not legal. 

A Court acts in excess of its powers under tbe 

newCivil Procedure Code of 1903, if it passes a 

clecrfo directmg that mesne profits should bo 
ascertained in execulion. [P 743 C 1 ] 

(c) Civil P. C. (1908), O. 20. R. 12- 
Application for ascertainment of mesne 
prohts dismissed for default — Subsequent 
applications are barred. 

Ihe dismissal for default of an application 
for ascertainment of raesoe profits bars subse¬ 
quent applications even though the decree in 
terms directed its ascertainment in execution. 

(d) Civil P. C. (1908), O. 20. *'R?^12° — 
Decree for meine profits—Form of. 

tlichardson, J. —The proper way or ways 
of drawing up a decree for mesne profits are 
mdicated in Mulla’s Edition of tbe Civil Proce¬ 
dure Code iu the notes to R. 12 , 0. 20. 

[P 74 a 0 1] 

Purna'Chandra Roy —for Appellant. 

Pfeo Sanker Majumdar— tor Respon- 
denfcs. 

Fletcher, J.—This is an appeal pre¬ 
ferred by the docree-holder against an 
order of the learned Officiating Subordi- 
nate Judge of Pubna, dated 3lst May 
1913. The appellant, the decree-holder, 


brought ^ suit for recovery of posseseion 
of certain land and also for mesne prohts. 
The decree was made as long ago as 1909. 
The first, what is called in this country 
the execution case, was in 1909 in whicb 
possession was given of tbe land. Than 
there was another execution case to 
realize tbe costs of the suit. Then came 
a series of applications to the Court for 
assessment and realisation of mesne pro. 
fits, tne last of which is the present 
application presented to the Court on 
25th March 1913, On this application 
coming on before the learned OflBciating 
Subordinate Judge, he held that the 
application was not one made in execu¬ 
tion of the decree but an application in 
the suit itself and that, the former 
applications having been dismissed for 
default of the decree.holder, the decree- 
holder had precluded himself from apply¬ 
ing to the Court for assessment and reali. 
sation of the mesne profits. In the pre¬ 
sent oppeal, various cases have been 
cited. On the one hand we have got the 
Full Bench decision in tbe case of Puran 
Chand v. Roy Radha Kishen (l) which 
seems to me to be obviously against the 
appellant. On tbe same side we have 
got the decision in tbe cise of Upendra 
Chandra Singh v. Sakhi Chand (2) 
that is also clearly against the view put 
forward by the appellant. On the other 
side, we have got tbe decision in the 
case of Ram Eishore Ghose v. Gopi 
Kant Shaha (3) which is opposed to the 
decision reported as Upendra Cha7idra 
Singh v. Sakhi Chand (2). That decision 
in Ram Eishore Ghose v. Qopi Kant 
Shaha (3), was followed in a case in 
Upendra Chandra v. Sakhi Chand U)‘ 
But the learned Judge who presided 
over the Court in that case was the 
same Judge who presided over the 
Court that decided tbe case reported as 
Ram Eishore Ghose v. Gopi Eant Shaha 
(3). The case in Ram Eishore Ghose v. 
Gopi Eant Shaha (3) has received 
judicial notice on several occasions and 
so far as I can see from the reports, it 
never received such notice with approval 
except in tbe case reported as Upendra 
Chandra v. Sakhi Chand (4). The case 
does not end there. The present Code 
is materially different from the old Code. 


1. 

2 . 
9. 


(1892) 19 Cal 132. 
1912) 15 I 0 709. 
1901) 28 Oal 242. 


4. (1908) 7 C L J 301. 
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Under the present Code, it cannot be 
suggested that mesne profits aro assessed 
in what is called the execution depart¬ 
ment. Under the term of 0.'20, R. 12, 
it is quite clear that mesne profits are 
assessed by an inquiry in the suit itself 
and the mesne profits so assessed form 
portion of the money recoverable under the 
decree. Whatever might he argued under 
the former Code, it seems to me, under 
the terms of the present Code, that there 
are no grounds for suggesting that mesne 
profits are assessed in what is called the 
execution department. 

The last argument that was placed 
before us by the learned vakil for the 
appellant was that the decree in this 
case stated that mesne profits would be 
ascertained in execution. It was in 
excess of the powers of the Court to 
suggest that mesne profits would be as¬ 
certained in any manner other than that 
prescribed by the law. The method in 
which mesne profits are ascertained un¬ 
der the present Code of Civil Proce¬ 
dure is not by an inquiry in execution 
but by an application in the suit itself. 

I am of opinion that the learned Judge 
in this case came to a correct conclusion. 
The present appeal therefore fails and 
must be dismissed with costs. We assess 
the bearing fee at seventy-five rupees. 

Richardson, J. —I agree. The pro. 
visions of the present Code on the subject 
are clear, and the inaccurate language 
used in the decrees before us must be 
construed in a sense conformable with 
those provisions. It may be worthwhile 
to add that the proper way or ways of 
drawing up a decree for possession and 
mesne profits is indicated in Mulia's 
Edition of Civil Procedure Code in the 
notes to R. 12, 0. 20. 

V, B./r.k, Appeal dismissed. 
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Mookerjee and Walmsley, JJ. 

Balakeshwari Da6i—Petitioner. 

V. 

J anananda Banerjee —OppositeParty. 

Rule Nisi. No. 471 of 1917, Decided 
on 4bh July 1917, against order of Sub- 
Judge, 2Dd Court, Burdwan, in Misc. 
Case No. 25 of 1917. 

:!«CivjlP. C. (1908), S. 132 (1)-P*rdana- 
$bin lady appearing in Court to institute 
criminal complaint doei not ceaie to be 
exempt from personal appearance in civil 
Court. 

A pardanasbia lady» wbo according to the 
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customs and manners of tho country ought not 
to ho compelled to appear in public, dees not 
con'^a to be exempt (rom personal appearance in 
Court under sub-S. (1). S. 1.'12, in confcqucnco of 
her appearing on a previous occasion in a crimi- 
iTil Court for tho purpo.se of instituting a com* 

plaint, [1* '(M C 1] 

Biraj Mohan Mozumdar and Ajcndra 
Nath Jhitt —lor Petitioner. 

Jaduuath KaujiJal — for Ocposito 
Party. 

Judgment.—Wo are invitod in this 
rule to sot a&ido an order, whcrel'V tlio 
Subordinate Judgo ins refused an a[)|)li- 
catioD for the issue of a commission for 
the examination of tlie petitioner, who is 
a pardanashin lady. Tlio petitioner 
moved tlm Court holow to institute pro- 
ceedings under the Legal Practitioners 
Act against tho opposite party, who is 
alleged to have acted as her pleader. 
On 6th June last, she applied to be exa¬ 
mined on commission in support of her 
allegations. The application was opposed 
on the ground that as the applicant had 
appeared before the criminal Court on 
2Dd June to institute a complaint against 
one Bhakta Das, she should appear before 
the Subordinate Judge and be examined 
in Court. The Subordinate Judge there- 
upon refused the application. In out 
opinion the order cannot possibly be sup¬ 
ported. 

Section 132, sub-S. (l), Civil, P. C., 
1908, provides that women, who, accord¬ 
ing to the customs and manners of the 
country, ought not to be compelled to 
appear in public, shall be exempt from 
personal appearance in Court. It is not 
disputed that the petitioner is a parda- 
nashin Hindu lady, and, according to the 
customs and manners of the country, 
ought not to be compelled to appear in 
public. The question coosequently arises, 
whether she has forfeited the exemption 
she enjoys under sub-S. (l), S. 132, by 
reason of the fact that she has appeared 
in a criminal Court to institute a com- 
plaint; on that occasion, the Court room 
was cleared and she was examined ^ in 
camera. In our opinion, the question 
should be answered in the negative, in 
accordance with the principles explained 
by this Court in the cases of Chamatkar 
Uohiney Dahee v. Mohesh Chunder 
Bose il) and Mohesh Chunder Addy v. 
Manick Ball Addy (2). In the earlier 
of the tw o cases. Trevelyan, J.. observe! 

1. (1899) 26 Cal G51n. 

2. (1899) 26 Cal 650 
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Mint !io -i'oun ]-3 exceerlinely cnreful b?- 
f.-'JO ho foroe] ir.to tiio puliiic gaze a 
N.ifj. oven thniifth ?Le raigiit have gene 
. '.itHi.i') (ho ii-u'ihi G;ice, cit'ior by way of 
cxi'orinK^r.;; or otherwise. In the second 
e irve. St Uiloy, J., oi-lore.! a commissico to 
>■•^•1:0, ^nlthoue.! it was estahlisho.-l that 
, h:i I on a prevsons occasion ap- 
in Court ainj was examine-I seated 
.n-iiie a p:il.;n(|uin. The Subordinate 
•'ulU'-i has ovcilooked the obvious dis¬ 
tinction lipfcueen the voUintary and the 
comp-iisory appearance of a pardanashin 
lady in Court to be examined as a wit. 
ness. No dcuht, a pardanaahio hdy mav 
completely alter her mode of life, and 
cease to bo included in the statutory cles- 
cripticn of a ufurin wlio, according to 
tr.e customs cud maiiners of the country, 

ought not to I 0 coi»iucIled to af-pear in 
public 

Wiieri thi:. transformation has taken 
pl.^ce. she can no longer edaim, as of right. 

the statutory exemption formulated in 
,'3. Id-. But if she is, in fact, a paida- 
nashiu lady she is rrot deprived of the 
statutory protection, merely because she 
may have previously appeared in public. 
It !fc not necessary for our present pur¬ 
pose to mvestigate exhaustively the law 
applicable in this respect to criminal 
cases; but, as the Subordinate Judge has 
relied upon the fact of the voluntary ap. 
pearance of the petitioner in a criminal 
Mour., to her detriment, we may point 
out that, as regards criminal case?, there 
has perhaps been a slight divergence of 
juaicial opinion on the question of the 
examination of pardanashin ladies on 
commission. In this Court, it has been 
eomotimes maintained [In the matter of 
liarro Soondery Ckoiodhrain (3). In re 
m Tarini Debi (4), Ahhoyeswari v. 
^ishori Mohan Banerjee (5), Hem 
toomaree Dassee v. Qtuen.Empres (6)J 
that she IS entitled to be examined on 
commisMon. In Allahabad, on the other 
hand [In the matter of the petition of 
Faiid-un nissa (7), In the matter of the 
■petition of Basant Bibi (8;], it has been 
said that a pardanashin lady is not en- 
titled as of right to be exempt from 
personal attendance in Court, although, 


9 


(1^^79) 4 Cal 20. 

4. (1888) 15 Cal 776. 

5. A T R 1914 Cal 479=23 I C 7C0=42 Cal 

19. 

G. (1897) 24 Cal 651. 

7. (1883) 5 All 92. 

8 . (1890) 12 All 69. 


as a matter of piudonce, she should not 
be compelled to appear. But, whatever 
may be the exact rule of procedure appli. 
cable to criminal cases, the true Prone of 
S. iSib Civil P. C., is not open to serions 
discu.ssion. ^Ye are, consequently, of 
opinion that in the present ease the 
application by the lady to be examined 
on commission should not have been op. 
posed in the Court below or in this 
Court, and we cannot but express our 
surprise that a parson in the position of 
the opposite party should have thought 
it proper to take up and maintain such 
an attilude. The result is that this rule 
is made absolute. We direct that a 
commission do issue for the examination 
cf the petitioner in accordance with law. 
As the rule has been opposed, the peti- 
tiouer will have her costa in this Court. 
We assess the hearing fee at two gold 
moburs. 

v.b./r.k. Buie made absolute. 
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Fletcher and Smitheb, JJ. 

Meyoa. Lal Gliose and others —De/en- 
dauts—.Appellants. 

V. 

Gobinda Sunder Sinha Chowdhury— 
Plaintiff— Respondent. 

Appeals Nos. 2397 and 2427 of 19U 
Decided on 2Dd April 1917, from appel 
late decrees of Dist. Judge, Mursbidabad, 
D/. nth May 1914. 

(a) Landlord and Tenant—Landlord suing 
for kbas possession of land contiguous to 
tenants’ bolding—Onus is on plaintiff to 
show that land is not within limits of defen* 
dant's holding. 

Where a landlord brings a suit agaioet a 
tenant for kbas possession of a plot of land, 
which is centi^uous to the tenant's boldiog, on 
the ground that it was not included within the 
holding, the onus ia upon the plaintid to show 
that the land was not within the limitsof the 
holding of the defendant* [P ^^5 0 2) 

(b) Bengal Tenancy Act (1885), S. 23— 
Prime facie tenant has right to fell limber* 

A tenant prima facie has the right to fell the 
timber growing on the land so as to put the 
holding, on which the tenant has a right of 
occupancy, to the best use as an agrienUnra) 
bolding. If the landlord alleges a custom de¬ 
priving the tenant of that right be must prove 
that custom. [P ^ 

(c) Bengal Tenancy Act (1885), S. 23— 
RaiyaTs right to fell and appropriate limber 
are two totally different things. 

The right of an occupancy raiyat to fell 
growing on the holding is not affected by, and is 
a totally different right from, the right to ap^ 
propriate the timber when so felled* [P 7*6 0IJ 
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(d) Bengal Tenancy Acl (1885), S 23—In 
absence of custom, timber felled by tenant 
belongs to landlord—Tenant failing to prove 
custom—Landlord's right may be declared 
and injunction need not be granted. 

The number of trocs felled by the tenant m 
exercise of bU right belongs to the landlord, apart 

from any special custom outilling the t.-naut to 

appropriate tbo same, The burden of proNiug 
such special custom is on tho tenant. 

Whereon the failure of an occupancy rai}al to 
prove a special custom entitling him to appropri¬ 
ate the timber growing on tho bolding, the lower 
Court granted a perpetual Injunction to tbe land¬ 
lord restraining the tenant from cutting dowm 
and appropriating tho trees growing on the 
holding : 

Held ; that tho injunction granted was mneu 
too wide and that tbe landlord's right would bo 
amply protected if a simple declaration wore 
made that tbe tenant was not entitled to ap- 
propriata any tree felled by him ami growing on 
any prortion of tho land held by him as tenant 
of tbe plaintiff landlord. ^ 




Dwarkanath Chuclcerhutty, Gurudas 
Sinha and Panchanan Ghose —lor Appel¬ 
lants. 

Samatul Chandra for Bespdt. 

•Jppeal No. 2427 of 1914. 

Fletcher, J .—This is an appeal by 
plaintiff against a decision of the learned 
District Judge of Murshidabad modifying 
a decision of the Subordinate Judge of 
Barhampur. Tbe suit was brought by 
the plaintiff' foi a declaration of his patni 
right in certain lands, for khas possession 
^ and also for damages against the defen¬ 
dants for catting and appropriating 
14 palm-trees. Tho defence was that the 
lands were parts of a raiyati holding of 
the defendants and that there was a 
custom in the locality under which the 
tenants had tbe right to cut down trees 
and appropriate tho timber. The learned 
Judges in both the lower Courts held, on 
the question as to whether the trees 
felled were growing on the land that 
formed a portion of the raiyati holding 
of the defendants, that having regard to 
the facts, the onus lay on the plaintiff. 
Tho present appeal is preferred wholly 
against the learned Judges having placed 
the onus on tho plaintiff in that manner. 
Now, it is found as a fact by the learned 
Judges in tho Courts below that the lands 
on which the palm-trees were standing 
are contiguous to the land comprised in 
the raiyati holding of tbe defendants and, 
therefore, it has been urged on behalf of 
the respondents that, according to the 
decision of tliis Court, the Judges rightly 
placed the onus on the plaintiff and 
required him to show that these lands 


wore not within the limits of tlie holding 
of defendants. The cases in v.liich that 
rule has lieen recognized arc many. 1 list 
of all there is tlio decision in tlio c’.ist* 
of luiji-ndio Kii7n<rr Posf' v. Mnhivi 
Chaudrii Ghoxe (1), That decision has, 
no doubt, been considi'iod in otlicr 
cases, but tlie rule laid down in that enso 
as api'lical.le to eases whore tlie land is 
contiguous to tho holding of t!io defen¬ 
dant has been recognized in some recent 
decisions which arc r: [ ''i ted in 10 Cal¬ 
cutta Weekly Notes. 'Ihnse dcciri'.ns are 

Goifini VeU V. Loh'nath (Oj, 

Pioio)} Chandra Ponv. Judhifitcr J>as 
(d). There isalso aiiclliercase intlic same 
Volume at p. 140. U. v, Ihiri- 

har Bull Koer (4), Those caso-^ recognize 
the rule that where tho land is fouiid io 
be contiguous tothe holding of the defon-j 
dant, the onus is on the plaintiff to show 
that he is entitled to recover khas I'osses- 
sioa. But it is sought to distinguish [liosti 
cases on tho ground that the land which is 
called the contiguous land is cf a different 
chaiaalerlo llK’land which, (orm^ the rai¬ 
yati.hohiiug of the defendant v Tha' T (iO 
not think is well founded. _ Tho findings 
made bythelearned -hidgo inthe piimary 
Court was that other temmts lu tho locn- 
lity had palm-trees growing on Iheir joto 
lands. I do cot think tliat tdie mere fact 
that a portion cf tho jote has paliii-tiees 
growing on it whereas tho other portion 
is cultivated with paddy, shows tliat the 
Unu is of a different character to the land 
which has admittedly formed a part of 
the jote of tho defendants. I see no rea- 

sons to think tliat the learned Tudgodu) 

not rightly apply the land when he came 
to the conclusion that the hnd w as con¬ 
tiguous to tho raivati-holding of tho de¬ 
fendant and that therefore, the enus lay 
on the plaintiff. In that view, the pre- 
sent appeal fails and must be dismissed 

with costs. 

Smither J.— lagree. _ 

Appeal No. 2397 of 1914. 

Fletcher, J.— This appeal arises out of 
the same which was the sub 

iect-matter of appeal No. 24-.7 of 1J14 
ustnow disposed of. It is preferred by 
U,e defendants against the decree paEsed 
bv the learned District Judge in so far as 
it granted perpetual injunction restrajm 

r 1. (1F99)3C\VN 7C3. 

9 1911) U I c f.9G. 

A I R 1911 CbI G?8-=23 I C (,9. 

Z A I B 1914 Cal 5CC = 12 I C &G3. 
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the rlefoniUnb?, the tenaats, from 
cutting ‘lo'.vu and appropriating the trees 
growing on their holding. The judgment 
of tlie learned Judge has been attempted 
to ha supported by the plaintiff on the 
groun! that the trees in the present case 
'•vero presumably growing on the holding 
at tho time when the property was let 
out to tlio defendants. Whetlier that is 
HO or not, [ do not think there is any evi¬ 
dence to show when those trees began to 
grow anil became timberlike trees. The 
case, I think, is a perfectly simple one 
and is covered by the general rules that 
have l)een laid down having regard to 
S. 23, Hen. Ten. Act, The rules are these 
without doubt: first, tb’‘ the tenant 
prima facie has the right to foil the tim- 
her growing on the land so as to bring the 
holding on whiuh the tenant has a right 
of occup.'incy to the best use as an agricul¬ 
tural holding. If the landlord says that 
there is a custom under which the tenant 
has nob that right, then the landlord has 
go^ ij prove that custom. The second 
PK position is that the timber of the 
trees, felled by the tenant in e.xercise of 
his right, when felled, belongs to the 
landlord apart from any special custom 
for the tenant to appropriate the same. 
If the tenant says that there is a special 
custom for the tenants to appropriate, 
then he has got to prove that special cus- 
:bcm. Bub that does nob in any way 
interfere with the right of the tenant to 
Jell the trees growing on the holding, 
iwhich is not affected by and is a totally 
different right from the right to appro¬ 
priate the timber when so felled. There 
■was no reason for the learned Judge to 
interfere with the decree passed by the 
Oourt of first instance with reference to 
the injunction and, in my opinion, the 
injunction ought to be dissolved. The 
injunction granted is obviously much too 
jWide in restraining the tenants from 
cutting down the trees growing on the 
'land and, with reference to the appro- 
ipriabion of the timber so felled, it will be 
an ample protection to the landlord if a 
simple declaration is made that the de- 
^fendanbs are not entitled to appropriate 
,any trees felled by them and growing on 
jany portion of the land held by them as 
[tenants of the plaintiff. The present 
appeal must, therefore, be allowed in 
these terms with costs in this Court only. 
Smither, J. —I agree. 
v.b./b.k. Order accordingly. 
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Fletcher and Smither, J.J. 

Krishna Promoda 2)asi—Plaintiff- 
Appellant. 

v. 

Kedar Nath Basu and others—Beieu. 
dants—Respondents. 

^Appeal No. 3214 of 1914. Decided on 
23rd March 1917, from appellate decree 
of Sub Judge. Khulna. D/- 2Dd May 1914. 

Executor Purchase by, in ezecutien-> 
Uecree obtained by executor- Family ar- 

rangemenl-Effect of-Beneficial ownership 
of decree held remained with real owneri. 

K died leaving four sons and a widow and 
left a will anpointiug his widow as bis ezecutrix. 
The latter in execution of a rent-decree pur¬ 
chased the property in arrears. Prior to the 
decree one of the .sons having died unmarried, 
his share had devolved upon the executrix as bis 
mother and by a family arrangement executed 
between the members of the family before the 
auction-purchase of the properly, tho exe¬ 
cutrix released all her interest in the estate of 
her deceased son in favour of another son. The 
plaintif! acquired the entire interest of that son, 
and the other cosbarers in the property: 

Held: (1) that under the terms of the family 
arranf'ement the executrix had no interest in 
tho property that she purchased qua executrix in 
execution of the decree she obtained as executrix 
and that the plaintifi was, therefore, entitled to 
the property. (p 747 C 2j 

(2) that though the decree was obtained by 
tho executrix, the benedcial owners of (be estate 
were the real owners of the decree. fP 747 C 1] 

Provash Chandra Mitter and Suren- 
dara Madhab Mollik—iox Appellant. 

Haripada Ckatterjee^ioT Respondents. 

Fletcher, J.—This is an appeal by 
the plaiutiff from a judgment of the 
learned Subordinate Judge of Khulna, 
dated 2nd May 1914, modifying the deci¬ 
sion of the Munsif of the same place. 
The plaintiff brought the suit to recover 
possession of a plot of land. The facts 
found by the learned Judge of the lower 
appellate Court are wholly in favour of 
the plaintiff-appellant, except as regards 
one particular matter. One Krishna 
Kishore Ghose died leaving four sons and 
a widow. He left a will appointing bis 
widow, defendant 4 in this cise, as bis 
executrix. Defendants 1 and 2 held the 
disputed land as tenants under the estate 
of Krishna Kishore Ghose. Defendant 4 
as executrix brought a suit to recover the 
rent in arrear against the present defen¬ 
dants 1 and 2 and obtained a decree. 
Prior to the decree, one of the sons of 
Krishna Kishore Ghose by name Jatindra 
died and the defendant 4 succeeded to 
his share. After the decree had been 
obtained the property was brought to sal® 
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'n execution and puroliaeed by tho defen¬ 
dant 4, the executrix. 

In the meantime, disputes iiuvinf* 

arisen in the family, a deed of family 
arrangement had been executed between 
the members thereof and, under the terms 
of that deed, the mother, that is. defen¬ 
dant 4, the executrix, released all her 
interest in the estate of tho deceaseil 
Jatindra to one of the other sons, namely, 
Upendra. The plaintiff has got the on- 
tire interest of Upendra and the other 
oosharers ia febe proporty: Tho only 
point that has been decided in this case 
against the plaintiff is this. ^ That under 
the terms of the deed of family arrange¬ 
ment, Upon Ira did not acquire the inte¬ 
rest of Jatiuira in the land purchased by 
the executrix in execution of the rent- 
decree and that, therefore, tho plaintiff 
has got no interest in it. The view of 
the learned Judge was that that was an 
interest that accrued to the executrix 
after the date of the deed of release and 
could not be affected by the terms of the 
deed. I do not agree in the view of the 
learned Judge. His finding that the decree 
was obtained by defendant 4 as execu¬ 
trix and that the beneficial owners of the 
estate were the real owners of the decree 
seems to be right. The question is, who 
vfere the beneficial owners”'? 
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Srimati Sarniimoyi Dasi, dctondant 4, into or 
upon tl.o Slid previous or any part tiieroof. 

It i' impossible to imagine tiiat the 
document did not pass clearly tlio inte¬ 
rest that .fatindra liad in tho rent decree 
and it. is found as a fact that this pio- 
perty was purchased in execution of that 
decree, though the purcliaso price was 
satisfied hy the wnoy that was duo to 
the decree-holder on tho decree. It is 
quite clear, therefore, that (ho defen¬ 
dant 4 had no interest in tho iiroporty 
that she imrchaaed qua executrix in exe¬ 
cution of blie decree she olitainod as' 
executrix. I think ihe learned Bubordi 
nate Judge camo to a wrong conclusion 
when ho held that the defendant 4 had 
an interest in the property whicli she did 
not claim and apparently did not want. 
Id my opinion, we ought to set aside the 
decree of the learned Subordinate Judge 
and restore thedecreeof tho Munsif with 
costs both in this Court and in the lower 
appellate Courts. 

Smilher, J.— I agree. 

V B./R.K. Decree set aside, 
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Mookerjee and Walmslky, JJ. 

Khondkar Mehdi Eossein and others— 
Defendants—Appellants. 


It may be noticed that defendant 4 is 
a party to this suit and she does not set 
up any claim to this land, a share m 
which has been awarded to her by the 
decree of the learned Subordinate Judge- 
Bat it is manifest that tbe deed of release 
passed any interest that defendant 4 had 
in the estate of Jatindra. The document 
is in the form of an English deed. De¬ 
fendant 4 the widow of Krishna Kishore 
Gbose and his executrix released and 
surrendered 

“all that undivided one*fourtb share which was 
of the said Jatindra Mohan Obose of, in and 
to tbe estate of the said Kriehoa KUbote Gbose 
except ae aforesaid,** 

the exception being certain chattel or 

moveable property; and the prqperty was 

described as oonsisting of the particulars 

set out in Scb. A thereunder 

“written or howsoever otherwise the said pro* 

perty as is or was situated, tenanted, bounded. 

called, knows, mentioned, described or dietin' 

guished." 

Then followed the ordinary clause as 
in an English deed, 

“together with all tbe estate, right, title, inte* 
rest, claim and demand whatsoever of tbe said 


V. 

Jmesh Chandra Mukherjee and others 
?laintifis—Respondents. 

Appeals Nos. 2402. 2o01 and 2502 of 
12 Decided on 22od May I9l7. from 
pellatedecrees of Sub-Judge. Birbhoom, 

AC 

ri Chakran lands comprised within putni 

, be recovered by pulnidar o" 

ditional rent assessed on those lands under 

t. putnidar is entitled recover possession of 
3 chowkidari chaktan lands situate within the 
ibit of the lands comprised in his putni lease, 
,ich on .esoraptioo by Govoromeo under be 
Deal Chowkidari Act have been 
llMtoc with thezamindar, and to 
Dart and paicel of bis putni under tbe zamm 
r on payment of the Bum assessed as revenue 

on those lands under ihe linds^ 

addition a fair share of the ( 

ilessitis shown that m assessing the putoi 
Qt at tbe time of ihe putni ;leaee the P«fits of 

I the lands including the chakran ®^s ^ ® 
lly taken into account. LP74ao^j 

Bamchandra Mazundar^ni Nagen- 
ra Nath Sen—for Appellants. 
Brajendra Nath Chatterjee-lor Res- 
3Qd0Qt8« 
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N. .1. Vo. 2102 oi 1012 

Judgnient.—This is n.n hy the 

IfiiODoan*? fi suit for recovery of pos- 
-C'Si-n cf jnml witli n.csne profits. On 
‘-7ti! -lulv J^' 'I, the pl.vintilVs oltaincr! p. 
] iuni of twoj'roo! the zan>in<3ar 
^ .V i or.us of Us. 1.000 was 
I"' I !'■ r ihi:! lease acd the anr.iial rent 
w:.H;vel in perpetuity at Rs.501. 'A'ith. 
in the aniiiit of tlie lands comprised in 
the I'litn? lea??, there \\ere chowitidari 
clia'-tran land', at thst thue in the cccu- 
patic u cf o!i''v>Iddars These lands were 
£ah-:oqije„t|v lesniued by the Government 
anil tnuisfi) red to the zamindars, in con- 
toriTiity with the provisions ot the Vil- 
Hce Chow ki'h'i’s .\ct, l.s70. The zaniin- 
dar took i ossessicn (f t’ne lands and 
settled them with tenants. The plain- 
t:t!s, who were pntnidais, thereupon in- 
stinitel this suit on 111!, .Tunc 1910 for 
dcciaiaticn of their title and for recovery 
of [ O'spssion w j'.h mesne i)rofits. The 
Courts below have concurrently made a 
der-rec in their favour; but the twoCourts 
have disagreed ns to (he terms under 
which tho plaintifTs are entitled to hold 
(iiis land aa part and pared of their putni 
under the zamindars. The Court of first 
instance held that tlie plaintiil’s were 
under an obligation to pay to the zarnin- 
dars, not only thesura a??e$sril under the 
Village Chewkidars Act, IhTO, at the 
time of resumption, hut also a share of 
tlie profits cf the lands they claim to re¬ 
cover. 


On appeal, the Subordinate Judge has 
held that the plaintifl's are liable to 
pay to the zamindar nothing beyond the 
sum asssessed at the tioiO of resumption 
as payable into the chowkidari fund. 

Lpon the question of rnesne profits also, 
the two Courts have disagreed. The trial 
Court held that the rent payable by tbe 
tenants settled on the lands by the zamin- 
dars was the measure of damages recover, 
able by the plaintififs. The Subordinate 
Judge, on the other hand, has held that 
the plaintiffs are entitled to the value of 
the actual produce of the lands in suit. 
The zamindars have appealed 'to this 
Court and have raised only those two 
questions whereon the Courts below have 
disagreed; they have not disputed the 
right of the plaintiffs to recover posses¬ 
sion of the lands, and it may be added 
that in view of the decision of the Judi¬ 
cial Committee in the case of Ramjit 


Si>igh V. Kali Dasi Debt (l), the decree 
for possession cannot possibly be success, 
fully challenged. 

As regards the first question, namely, 
the terms under whioh tlie plaintiffs are 
entitled to recover possession of these 
lands from the zamindars and the tenants 
inducted by them into the land, we are 
of opinion that the view taken by the 
Subordinate Judge is erroneous. It was 
rcinttd out by this Court in the case of 
Kazi Newaz Khoda v. Ram Jadu Dey (2) 
that if in assessing the putni rent, the 
profits of all the lands includiug the cha- 
kran lands were fully taken into account, 
the putnidar would not be liable 'to pay 
additional rent for tho chakran lands 
when they came into his possession; but 
otherwise the putnidar is bound to pay 
fo tbe zamindar, in addition to the fresh 
amount assessed on resumption, fair share 
of the profits derivable from the land. 
Tliis view has been suhsequentlyanproved 
in the cases of Rajendra Nath Mukerjee 
V Hira Lai Muherjee (3), Gopendra 
Chandra Mittcr v. Taraprasnna Muker- 
jee (4) and Rarak Chand v. Charu Chan¬ 
dra Singh (-5). In the first of these cases, 
Brett, J., pointed out that it was not 
correct to bold as a general principle of 
. law that the putnidar is not bound to 
pay to the zamindar more than the as. 
scssment made by tbe Colleclcr; the 
zamindar would be equitably entitled, 
not only to payment of the assessment 
made by the Collector, but also a proper- 
tionate share in tbe profits such as the 
zamindar would, in the circumstance?, he 
entitled to impose on the putnidar. We 
are of opinion that this view is unques 
tionably sound on principle. In tbe case 
before ns, there is no indication in the 
contract between the parties that, at the 
time of inception of the grant, the putni 
rent was assessed on the basis of the as¬ 
sets of all the lands situated within the 
ambit of tbe putni inclusive of tbe ohow- 
kidari ohakran lands. It is, on the other 
hand, plain that the rent hitherto paid 
by the plaintiffs to the defendants has 
not represented the profits derivable from 
the chowkidari chakran lands. Conse¬ 
quently, the terras of tbe contract bet- 
ween the parties do not entitle the plaio- 
1. A 1 R 1917 P C 8=44 Cal 841=40 I C 931 

=44 1 A 117 (P C). 

2 (1907) 34 Cal 109. 

3. (1910)7 1 0 554. 

4. (1910) 7 1 0 79C=37 Cal 693. 

5. (1910)810 766. 
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tiffs to claim possession of tlio lands in 
suit from the zamindars, merely on pay¬ 
ment of the sum now assessed hy the 
Eevenue Authorities under the Villago 
Chowkidars Act, 1870. 

Reliance has been place! by the plain- 
liffs-respoodeuts upon ths provisious 
of S. 51, Village Chowkidari Act, which 
however do not really advance their con¬ 
tention. S. 51 provides that the land re¬ 
sumed by the Collector is trausfervo! to 
the zamindar, subject to the iirior con¬ 
tracts made by him. The ellect of the 
application of that principle to the case 
before us is that the plaintiffs can, under 
the berms of the putni lease, recover pos¬ 
session of the lands in suit. Bub the con¬ 
tract does not show that the plaintiffs 
are entitled to such possession without 
payment of any rent to the zamindar or 
without payment of any sum beyond 
•what represents the new assessment. Con¬ 
sequently, on equitable grounds, the put- 
nidar and the zamindar must be placed 
in the pcsibion they would have occupied 
if the chowkidari ohakran lauds had been 
resumed before the putni was created; 
the assets of those lands would then have 
been taken into account in settling the 
amount of putni rent, which would have 
represented the assessment due to the 
State as also a fair share of the profits. 
In these oirourastances, we are of opinion 
that the order of the Court of first in¬ 
stance was just and proper and should not 
have been varied by the Subordinate .Judge. 

As regards the second question, namely 
the basis of calculation of mesne profits, 
it cannot be disputed that the plaintiffs 
as pubnidars would have been entitled to 
possession of the lands through tenants; 
the measure of damages payable to them 
is consequently represented by the rent 
payable by the actual cultivators to the 
plaintiffs as pubnidars. This was the 
view taken by the Court of first instance 
and should nob have been rejected by the 
lower appellate Court. The result is 
that this appeal is allowed, the decree of 
the Subordinate Judge set aside and that 
of the Court of first instance restored. 
The appellants are entitled to their costs 
in this Court, bub there will be no order 
for costs before the Subordinate Judge. 
This judgment will govern the other two 
oases, viz,, Second Appeals Noa. 2501 and 
2602 of 1912, in each of which a similar 
order will be drawn up. 

v.b./r.k. Appeals allowed. 
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1‘'I,1:TCHEU and lllCilARDSON,-Tf. 

Sulnil Cli'^iidra diowilhuin — ritinbilt 

—.Appolliuit. 

V. 

.-l/j an-l —Dofcn'lauts 

RespomleiiU. 

Api'oxl No. 091 of 1910, Dvicide! on 
29ili Tininry 1917, iio:ti a;)i:ellai;e dat.T'je 
of ]>i-fc. .Tuigo., Cliibtagong. IV- 10th 
Decemher 1911. 

(a) Cki! C. P. (1908). O. 23, R. l-Pcrmis- 
sioii — In each case permission must be con¬ 
strued in accordance with woiHin" of order. 

Tlio p ran lei in o i'!i p TiiijuLir im.-c 

to •.•.•illidraw a 'Uit .vilh libutv t.i biinp i irr.;li 
suit be coiHlrnoJ ii auc rl.i ico willi ibe 

wording of the order rrantinc! such penni-^inn; 
A I li 1911 Col ‘2U7. nisf. [V 7o0 C IJ 

(b) Civil P. C. (1908). O. 23, R- 1-Permis¬ 
sion—Order containing directions to plaintiff 
to pay up costs of defendant as condition 
precedent to institution of fresh suit—Plain¬ 
tiff cannot bring fresh suit before complying 
with directions. 

Pliinti!! was t-iveu permissbo to withdraw his 
suit bv tl>o followiug order. 

“The aj'p.'al is avccrdingly decreed and the 
plaiutif! giveu the pHinis.-ion t,o iu^fituto a fresh 
suit and lh;it bo should piy tho defendaut-res- 
pondent the cost? of this appeal and of the 
origioal suit as a condiliou precedeut to his iu- 
stituting a fresh suit": 

Held: that tho plaiutilT could not bring a fresh 
suit before complying with the tonns of Die order 
and paying defendant’s co.sts and lliat he could 
not nav the costs after tho institution of tho 
suit.' IP750U1] 

Chander SekharSen — ior Appellant. 

Khitiah ChunderSen—lov Reanondoots. 


Judgment.—This is an appeal from a 
decisiou of the learned District Judge of 
Chittagoug, datol loth December 1914, 
alfirming tho decision of the Olficiatiug 
Munsif of Hathhazari. Tho plaintiff 
brought tho present suit for ejectmoot. 
Ila brought a former suit and the leave 
of the Court had been obtained to with- 
draw that former suit. This appeal 
turns solely upon the construction to be 
to placed upon the order in the previous 
suit giving leave to'withdraw. The words 

of the order are as follows: 

'“The appeal is accordingly decreed aud the 
plaintiff given the permission to institute a 
fresh suit and that be should pay tho defendant- 
respondent the costs of this appeal and of the 
original suit with interest at six per cent, as a 
condition precedent to his Instituting a fresh 

fluit.” , ^ 

It is found by both the lower Uourts 

that the plaintiff had not complied with 

the condition precedent before he in. 

stitubed the fresh suit. It is said that the 

plaintiff bad Q right to pay the money 
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nflor {ho ir.'t-itu^icn of tho suit and reli- 
an (:0 i-i i-'lici'l upon tli 0 'leoision of this 
Court in the case of ShitnlProsad Mon- 
(ItI V. O.iijO' Prosad Divgal ( Sadliu 
Vharnn Tevcori v. P.aihuntha Xatk 
:>[adiik) (l). Ihat the permission granted 
in each [larticular case must bo construed 
in acooi'hnco with the wording of the 
or ler giving leave to withdraw from the 
suit and in that case which is reported as 
Shital Prosad 2[ondal v. Gaya Promd 
Dingal (Sadliu Chara7i Tewariv. Bai- 
kuntha Nath Madak) (1), Sir Lawrence 
Jenkins, C. J., pointed out that the word¬ 
ing of the leave to withdraw in that ca«e 
was in unfortunate terms and gave the 
phiintitf a right to pay the nionoy even 
iafter the institution of the suit. In this 
case, we have got a distinct statement 
that the payment of costs in the former 
suit was a condition precedent to entitle 
ithe plaintiff to institute a fresh suit. It 
Kvas found that the plaintiff did not 
jcomply with that condition and, therfore, 
jhe was not entitled to institute a fresh 
suit. The appeal, therefore, fails and 
honst be dismissed with costs. 

v.B./u.K. Appeal dismissed. 


1 . A I R 1914 Cftl 207=23 I C 210. 
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Fletcher and Richardson, JJ. 

Sadak Ali and another —Appellant. 

V. 

Keramat Ali —Respondent. 

Appeal No. 868 of 1915, Decided on 
2 l3t February 1917, froraappellate decree 
of Sub. Judge, Chittagong,!)/- 14th Janu¬ 
ary 1915, 

Bengal Land Revenue Sales Act (11 of 1859), 
S. 37—Annulment of under-tenure by auction 
purchaser, bovr can be made stated. 

The purchaser of an estate at a revenue sale, 
under Act 11 of 1859, may elect to annul an 
vindcr-tc-nure notonly by the institution of asuit 
or by giviug notice to vacate but also by any 
other means showing a clear intention to avoid. 
19 /, C. 974, Foff. [P 750 C2] 

Khitish Ghaiidra Sen —for Appellants. 

Prohodk Coomar Das —for Respondent. 

Judgment. —This is an appeal prefer¬ 
red by defendants 2 and 3 against a judg¬ 
ment of the learned Subordinate Judge 
of Chittagong, dated 14th January 1915, 
affirming the decision of the Munsif of 
the same place. The point that has been 
argued in this appeal is with reference to 
an additional ground of appeal (No. 6), 
which was added after the admission of 
the appeal under 0. 41, R. 12, Civil P. 0., 


and that ground of appeal is with refe¬ 
rence to this, whether the annulment of 
an encumbrance under Act 11 of 1859 
must be made by a judicial process. That 
is the ground set up in the appeal and , 
the matter has come up for consideration. 
There are many decisions of this Court 
that are binding on us to the contrary. 
Perhaps it will be sufficient if we refer 
to the decisions in Darsan Singh v. 
Bhaivani Koer (l), where it was defini¬ 
tely laid down that the purchaser at a 
revenue sale may eleotto annul an under- 
tenure not only by the institution of a 
suit or by giving notice to vacate but also 
by any other means showing a clear in¬ 
tention to'avoid. The point that is now 
raised must be treated as a pure question 
of law, because the point was not tried in 
the lower appellate Court and it may be 
that if the point had been taken in the 
lower Courts, evidence would have been 
produced to show that the purchaser at 
the revenue sale elected to annul either 
by notice orby one of the obhsr means re¬ 
ferred to inthejudgment oiVarsanSingh 
V Bhawani Koer (l). This is not the 
only judgment of this Court in this 
matter; bub there are other judgments 
which also establish that the annulment 
of an under-tenure, when it has been sold 
for arrears for revenue under Act 11 of 
1859, need not take place by a suit. Ex¬ 
cept in 90 far as it is taken inthe grounds 
of appeal which is a question of law, it is 
not open to the appellants to raise this 
matter, which was not raised in either of 
the Courts below. The appeal, therefore, 
fails and must be dismissed with cosbsy 

v.B./r k. _ Avveal dismissed. 

1. (1913) 19 I 0 974. 

A. 1. R 1918 Calcutta 750 (2) 
Beachcroft and Walmsley, JJ. 

Behari Lal Bisms— Petitioner. 


V. 

Nasimannessa Bibi —Opposite 
Rule Nisi No. 65 of 1917, Decided on 
26bh February 1917, against order of Dist. 
Judge, Nadia, in Miso. Appeal No. o2 ot 


(a) Patni Regulation (1819), S. 13 
tor hat no lien for rent paid to iuperior 


landlord. , U 

The holder of a tenure under a patol, ^oi- 

in possession under S. 13; RegoUiion , 
1819, has not a lien under that section 'J' 
amounts paid by him as rent 
lord for the years during ^bich be has bee 
possession, so that he is not entitled to ^ 
ddDiand th6 smount of ronk so paid* L 
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(b) Transfer of Properly Act (1882), S. 72 
— S. 72 does not apply to deposit under Patni 
Regulation (1918), S. 13. 

Section '<% Tcauslor of Property Act, has 
not given a new powor to tho raortgisce and ia 
not applicable to such a case. [P 751 C 2] 

While the holder of a tenure under a patni was 
in possession of it uudor S. 18, Rceulation 181'.), 
the patni ^as s)ld under the Regulation 
and the purchaser offered to pay to the tenure- 
holder the amount still due to him out of his 
original deposit: 

that the purchaser of the patni was en¬ 
titled to recover possession of it on te-pnyment 
only of the sum which was still due to the tenure 
holder out of his original deposit, but it was not 
necessary for bim to re-pay the amount of rent 
paid by the tenure-holder to the superior lind* 
lord for the years during which he was in pos¬ 
session, for the tenure holder had no right tore- 
tain po-sessioD until he had recouped himself for 
such payments of rent. [P 752 0 11 

Provas Chandra Mitra and Tarakes^ 
war Pal Choudkuri —for Petitioner. 

Pam Chandra Majumdar and Probodh 
Chandra Chatterjee —for Opposite Party. 

Beachcroft, J. —The petitioner is the 
bolder of a tenure under a patni tenure. 
In 1309 in consequence of a default by 
the patnidar the pebitir^er deposited the 
patni rent in order to save his tenure and 
was put in possession of the patni under 
S. 13 of tbe Patni Regulation to discharge 
his lien. The interest of tbe superior 
landlord was subsequently transferred 
and in May last the patni was sold at the 
instance of the ne^^ landlord, inspite, the 
petitioner says, of his having deposited 
the amount due as patni rent. The peti¬ 
tioner has brought a suit to have the 
patni sale set aside and pending suit ap¬ 
plied for an injunction bo restrain the 
opposite party, the purchaser of the patni, 
from taking possession. 

The Munsif issued an injunction as 
prayed, bub on appeal the District Judge 
ordered blie injunction to be dissolved on 
the opposite party depositing, as she offe¬ 
red to do, the amount still due to the 
petitioner out of ^is original deposit, 
whioh ha says has not yet been realised, 
i he petitioner has obtained this Rule 

calling on the opposite party to show cause 

why the District Judge’s order should 
nob be set aside and why an injunction 
should not issue. 

The grounds urged in support of the 
application are shortly that the petitioner 
has been in possession of tbe patni ever 
since 1909, that the balance of cooveni- 
ence is in favour of his being retained in 
possession, because not only has he not 
succeeded in fully collecting rant from 


the tenants, hut as ho has been paying 
the superior landlord’s rent for a number 
of years he has to recoup'himself for such 
payment’s which amount bo soinothiDg 
like Rs. 10,000, and he is enbillod to re- 
tain possession of the patni unfit he has 
recouped himself, and hiially, that if he 
succeeds in his suits he will be very much 
embarrassed and there will be a serious 
complication of accounts if he is dispos¬ 
sessed now. 

The last argument may be appliol with 
equal forceif theoppositeparty issuccoss- 
ful in the suit. She-has already been 
kept out of possession for nearly a year 
since her purchase and will shortly again 
have to pay the patni rent, while up to 
date she has had no return on her pur¬ 
chase money. 

Prima facie the petitioner’s rights have 
been secured by the order which the 
learned Judge has made, Under S. 13, 
Patni Regulation, the defaulter- can re- 
cover his tenure on re-payment of the ad¬ 
vance made with interest or on proof that 
the advance has been realised from the 
usufruct. Bub an attempt has been made 
relying on the provision in Cl. 4, S. 13, 
to tbe effect that person making the ad¬ 
vance has a lien as if tbe loan had been 
made on mortgage, to establish the posi¬ 
tion that tbe person making the advance 
is entitled to add to his demand tbe rent 
paid to tbe superior landlord for the 
years during which he has been in posses¬ 
sion. The argument is based on S. 72, 
T. P. .Act, which declares the right of a 
mortgagee to take tlie necessary stops to 
preserve the mortgaged property. An 
exactly similar attempt to add riayments 
on account of the patni rent to the debt 
was made in the case of Lala Bharub 
Chandra Karpur v. Lalit Moluin Singh 
(l), and proved unsuccessful. It is argued 
for the petitioner that the incidents which 
gave rise to that suit occurred before tbe 
passing of the Transfer of Property Act, 
and therefore, that decision must be taken 
to have been modified byS. 72 of tbe Act. 

I am not aware that thatsection has given 
a new power to the mortgagee in posses¬ 
sion, and tbe same view of S. 13 of the 
Patni Regulation was taken in Pamjiban 
V. Tajuddin (i) and Jakhomull Mehera 
v. Saroda Protad Dey (3). 

1. (1886) 12 Cal. 185. ^ 

2. (1911) 910 489. 

S. (1903) 7 CL J604. 
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[‘or the purposes of this Pule it is not 
ncc'.''':.ry to «av more. I must, liowever, 
ijiyseU from being ua<ierstoo(3 to. 
Ihoi'l, heeiHiia I have ^lealt with the merit?, 
ithat rh()>i|'i'li’.:atioii is maintainable under 
S. llo, Civil V C. The opposite party 
'objected it was nob, hut in the view 
b-vli:ch I tilr: <7 the merits of the applica¬ 
tion io is unnccfri-iaiy to CApress any opi¬ 
nion on that. 

I M,ink tlie Rale should oo discharged 
with costs, li.'d gold mohnrs. 

Waimsley, J.—I agree. 


V.li. R K. 


Rule diachauji'h 
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Pi;aC()Ck. C. J. and Macpiihrson, J. 

’'.'I nu'J Tfi the matter of. 

Peciilud Cii 5th >riv ISGS). 

-Pa) Contempt — Aov'ertlsement for demon¬ 
stration against judge is contentpt — High 
Coji't has p'lwer to punish for contempt 
Committed out of Court—Apology has not 
effect of discharge as matter of right. 

Per i’Mroc,'.-C. •!.--An advertisomet published 
in a no vsf.iper for a demonstralioo against a 
JuJoc for acts done in Court may he a contempt 
of Court as •./ell as defamation, although it can* 
nrA bo said that in every case a demonstration 
votup iu order to obtain an expression of public 
opinion concevuing the acts of a Judge would be 
a contempt. [P 762 0 2l 

Per Macphcr.fnn J. —The High Court has 
power to proceed by way of contempt even when 
the contempt is not committed in Court or during 
the pendency of a suit, [P 781 C 2] 

I'c-r —The fact of hi.« making an apo¬ 

logy does not entitle the person charged with con¬ 
tempt of Court to bis discharge as a matter of 
right. [P 773 0 2] 

^(b) Contempt—Liability — Press is res¬ 
ponsible for publication of false statements 
without author’s name. 

If anonymous letters are sent to the press con¬ 
taining false statements, the press is responsible 
for them if the name of the author is not given 
up. [P 780 C 2; P 781 C 1] 

(c) Contempt—To say sentence “Cruel”, 
is contempt. 

To say that a sentence is “cruel” may be a 
contempt of Court, though it would be no con¬ 
tempt if the remark is merely that the sentence 
is a severe one. [P 779 C 1] 

Kennedy— loT Banks. 

[The Chief Justice. —The Court; is 
sitting in its original civil jurisdiction. 
The matter is nob on the Crown side of 
the Court.] 

Mr. Kennedy stated he would then 
proceed to put in the affidavit of Mr. 
Banks. 

[The Chief Justice. —Isuppose there 
is no doubt as to the signature of Mr. 
Banks to the document.] 


I believe the affidavit has been sworn 
before an officer of the Court. I will 
real the affidavit. 

[The Chief Justice.— An office copy 
of Mr. Banks' declaration has been pub 
in under the sei! of the Court, but there 
is no evidence to show whose siguabure 
it is.] 

The first paragraph of the affidavit re¬ 
moves all difficulty about that, wherein 
be states:— 

I am the printer and publisher of the 
Englishman.’’ 

[The Chief Justice.— Very well; but 
tliere is one other matter which I wish to 
mention before going on to the affidavits. 

I want to see the subscription list which 
?»Ir. Clarke has been subpoenaed to pro¬ 
duce. I do nob wish to see the names of 
the persons who have subscribed, but I 
wish to see for what purpose the sub¬ 
scription was raised. If the gentlemen 
who subscribed preferred that their names 
should nob be known, I have no wish to 
make them known, but I want to know 
whether they subscribed to that fund in 
order to assist Mr. Tayler, or whether 
it was with the view of denouncing the 
judgment of the Court.] 

Mr. Kennedy stated that the subscrip¬ 
tion list had no particular heading stat- 
ing for what purpose the subscription 
was being raised. 

[The Chief Justice —I want to know 
whether they came in in pursuance to the 
advertisement or whether they were ac¬ 
companied by Utters stating the reason 
for which the money was sent.] 

In many cases letters accompanied the 
subscription. 

[The Chief Justice.— If the gentle¬ 
men who have subscribed will conae for- 
ward and acknowledge having done so, 
they may do so with perfect freedom so 
far as any proceedings agajnsb them are 
concerned. If they like to avow having 
subscribed, they may do so; if not, I have 
no wish to inquire into the matter.] 

I have a copy of a list headed, Bist of 
subscribers to the Tayler fund ^who agree 
to their names being given up.” Applica¬ 
tion was made to the subscribers of the 
fund, and every one applied to consent to 
give up his name. I don’t know whether 
there was any particular heading to the 
list when it was first started, but there 
are many gentlemen iu Court who are 
prepared to state the circumstances 
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under which they sent ii their suh^cni). 
tioD. 

[The CitlEF TuSTICK.—I do not wish 
to press for the names of those sentlo- 
men.lfafcif they like to aive them u|> 
themselves they may do so.] 

Cap‘ain Fenwick (I'ditor of the Kng- 
lishvian) is in this position. lie is 
not justiHed in refu=;inf; to produce the 
list of subscribers whicij he has been re¬ 
quire! to produce by a subpoena of the 
Court, and it could no'; he any broach id 
faitli on his part, as it was originally 
intended to publish the names. .After, 
however, the observations of your Lord, 
ships, it was consideroUhattopublish their 

names would bo to place them in a some¬ 
what iuvidious position, and they were 
accordingly written to and requeste.l to 
be allowed to give up their names, and to 
which all who have repliol have con¬ 
sented. As I understand, it was not 
merely thsir rupees that these gentlemen 
were sending in, but an expression of the 
opinion. 

[TheChief.Justice. —I propose to put 
in the ‘‘Englishman” newspaper of the 
2 Let instaut merely to show a report of 
what took place with regard to Mr.Tay- 
ler’s case, and merely for the purpose of 
the proceedings. I do not propose to 
treat this as a contempt of Court, but 
merely as explanatory of other parts of 
the proceedings. There is another paper 
of I6bh April, which contains an article 
with reference to an article which has 
appeared in the “Pioneer.” I do not wish 
to put this as forming part of the con¬ 
tempt, as 1 have already expressed in my 
iudgraenb in Mr. Tayler’s case my will¬ 
ingness to allow tliis to pass, and I will 
nob now go back from what I before stated 
and treat it as a contempt. I ocorely 
put this paper in for the purpose of show- 
ing, with reference to the subsequent 
articles, what was the object of those sub¬ 
sequent articles. The words: ''Weaus- 
peeb that Sir Barnes, if he attempts to 
carry out his dictum too far, will raise 
a storm not easy to quell. There are 
many people who do not care for the 
grievances of Mr. Tayler, bub who will 
not brook an encroachment upon their 
right of appeal bo the press concerning 
the public acts of public men. -A Judge’s 
acts are no more exempt from public 
criticism than those of a Chairman of the 
Justices” were merely to be read as in- 
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rroductory to ami O-Kpranafory of the 
other articles.] 

I will r.'vl tho aili.iavit of .Mr. Ihuks 
ill r.ho I’lr.st. iiHta-noc. iinl probahiv 
roiling it, yiir rjinNhips iiny loin- 
ducod to take an.'Ji'T courjO in iho m'i'.-- 

ter. 

Ml'. Kenneh/ tlioii roil Mr. I’-aiiks' 
alVi lavit IdII.'ws; — 


1. Al.’x.aiiJ. r Uiiil.!. nf ll i'f St’--', i; i’ll- 
cuUii, nnko oath an I mv: — 

*. --I .nn Ibo I riiifr and pn'di lii'r •>( i)i.) 
“F,iir1i«hm' V 

Sc 'll I .— -I’b 0 I Vnri’.' Rii? l'''n\vick i- I'lp Ijcli- 
tor of thosr.id and wiihom hi- nrJ'T-. 

and directions no ic'.ick-.^ ar* iii'orted tlipr-'in, 

That the .«iid Voorge Hoc Fenuivl; 
has signified to m-i his iot?nti)u loapne.irb'?- 
fore this Hon’ble Court and admit that the arli- 
clfs and advertisements, referred to in the Rule 
nt.<i ber-in, were inserted in the said newspifor 
by bis directions. 

Fod.-ffi.—That I exercise no control what¬ 
ever over the contents of the said newspaper, 

That, althou'^b I road s-ainc nf the 
said article’ when handed to me for puhlication 
as aforesaid, I did mt in any wav cousidor their 
ineaiiing or purport, but inserted the same simply 
on lbs direction of the said fn'orgaUio Fen¬ 
wick, as is my habit 

Sirffi.—That in inserting the said articles, 
notices and advjrtiscments, I did so honn /td»» 
not actuated from any imprep'r feeling or 
motives towards the Ilon'hlo The Chief .In-^tice 
or any of the .ludges of this Hnn’bic Court, nor 
did 1 intend by such insertion in any wav to 
excite coiitemot against the proceedings cf this 
fijn’ble Ciurt. 

A. Eiok.’. 

Sworn this third day of Mij* Hfi'A before me. 
A. L. I’idding, 

C. mmissioner.” 

Mr. Kennedij. —Giptain I'onwick i3 qow 
present in Court. Of course, if, in tho 
strict priooiplo of hi.v, Mr. lUnks has 
been guilty of contempt in wlmt ho has 
done, I do not put this forward as any 
ground for his discharge, but Captain 
Fenwick is in Court, ready to hear tho 
brunt of what was in reality done by him, 
or by his order, and not leave it to others 
to bear. 

[The Chief Justice.— Captain Fen- 
wiak, doing that, his only done that 
which very honourable gentleman who 
tills an editor’s chair would do, in 
uot allowing a publisher of a p.aper 
CO bake the consequence of articles 
written and published by his orders, 
by not coming forward to avow the 
authorship. Sir Barnes went on to state 
that he was prepared to withdraw the 
rule as against the printer, and treat 
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j-v.Oi'i) ill tiie nit?antiiuG. Caittain Fau. 
v.irl; aiithorisc-il him to say that ha atl- 
havin;J publishe'-l the articles in 

i[UCi-ti0D. 

iTiii; CiUKF Justice.—T hen a new 
ordei for a rule can ha inajo ont, eimilai* 
to the ono m?(]o in the case of Mr. Banks. 
(To Cafttain i'enwick)! believe I under, 
stand that you admit your responsibility.] 

LCaptaiii I'env. ick.—Cortainly, my 
iiord.j 

Mr. Kennedu in proceeding to address 
the C>-'ait against the rule spoke as foU 
jow:-: —This is a case in which I appear 
with very great pain and anxiety, because 
it is hardh possible to conduct it properly 
without appearing to be guilty of a thing 
— contempt of your Lordship—which 
would be the last I should wish. 

[The Chief Jcstice.—I shall, of 
course, understand all you say, Mr. Ken. 
nedy, as only said in the discharge of 
your duty as an advocate.] 

Thank you, my Lord; but at the same 
time I would wish it to be understood 
that in any remarks that may fall from 
me, 1 do not desire that they should 
appear to be addressed to the same Chief 
Justice as the Chief Justice of whom 1 
speak. 

[The Chief Justice.— I think, Mr. 
Kennedy, that it. is a pity to resort to 
any Betion in the case (a laugh)]. 

I shall be obliged, then, to criticise the 
judgment of the Chief Justice, I hope, 
without exceeding the limits of discre¬ 


tion . Ths first question is whether, what¬ 
ever the formor state of the law was 
with respect to contempts of Court or 
matters of defamation of Judges or their 
judgment, it nowapnlies, or canbeappli- 
cr.lh', to ycur Lordships. I understand 
this rule to he issued under the civil 
jurisdictionof the Court and yet it appears 
to me that a case of contempt of Court 
should be tried undorthecriminal juriedic- 

tion. 

[The OniEF Justice, —lam quite ready 
to admit that, if you please: it is quite 
’ndilTerent and immaterial at which side 
of tbo Court the case is tried.] 

I submit, my Lord, that you have only 
the power of committing a prisoner for 
contempt of Court under the criminal 
jurisdiction. In the caee of TFeZfes/ey v. 
Duke of Beaufort (l), it is clearly shown 
that contempts of this class are criminal 
ofiencos and are so dealt with by the 
Court. By this, it is quite clearthat, by 
trying contempt under the criminal 
jurisdiction, your Lordships are only ex¬ 
ercising jurisdiction under the Penal 
Code, Act 45 of 1860. No Court can 
exercise jurisdiction with respect to 
contempt, except it is contempt by that 
Code Cases, if they amount to infrac¬ 
tion of that Code, must be tried and 
'Punished by that Code, as is mentioned 

in the S. 30 of the Letters Patent: 

“ All personfi btougbfe for trial before the said 
High Court of Judicature at Fort Wiiliam in 
Bengal, either in the exercise of its original 
jurisdiction or in the exercise of its jurisdiction 
asaOourtof appeal, reference or revision, under 
the Indian Penal Code, charged with any offence, 
for which provision is made by Act 45 of 1860, 
called the Indian Penal Code, or by auy Act 
amending or extending the said Act which may 
have been passed prior to the publication of these 
presents, shall be liable to punishment under the 
said Act or Acts and not otherwise.” 

I think', my Lord, this must be a mis¬ 
print as to the word extended, which 
should be “excluded.” Ch. 10 defines the 
offences which shall be deemed con¬ 
tempts of Court. As a general role the 
heading is not part of an Act, but in this 
case it is different, inasmuch as the body 
of the chapter acknowledges and incor¬ 
porates the different headings as in 
S.6: ... 

‘‘Tbrougbout this Code every definition of an 
offence, every penal provision, and every illostra* 
tion of every such definition or penal provision 
shall be understood subject to the exceptions, 
eontained in the 'chapter entitled “general W 
o?ptions,” though those exc eptions are not repeat* 

1. (1831) 2 Russ. & M, 639:=39 E. R. S38. 
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ed In Buob definition, penal provision or illustra¬ 
tion.” 

I tbiok that this marks intention to in. 
elude the hoauings cr titles in legislation 
as part of the Act. Not tho same is tho 
case of the marginal notes, which aro 
added afterwards, subseouoctly to the 
Act boing passed. Then we find in that 
chapter certain definitions most import¬ 
ant herPi In S. 21 we find that "public 
servants” include a Judge, and the wh.-lo 
of Ch. 10 is a code to guide the Court in 
breaches of duty to public servants, and 
provides for that class of contempt most 
generally dealt with by tho Convts; th«t 
is, for the most part known in Chancery 
and Common law. There it is stated 
that contempt consists in disobedience to 
the laws of the Court, obstruction of its 
business or intereference with, or pre- 
judice to, its decisions and judgments. 

These are the classes.of acts, which are 
punishable’ as contempts under the pro¬ 
visions of the Code of Criminal Procedure, 
and none of these come up to, or in any 
way near, the matter in respect of which 
Mr. Fenwick is now charged. There is 
an additional provision in this matter in 
8. 228, I. P. C., wliich enacts as fol¬ 
lows: 

"Whoever intentionally offers any insult or 
cauEcs any interruption to any public servant, 
while such public servant is setting in any stage 
or a judicial proceeding, shall bo punished with 
simple ImpriEonment for a term which may ex¬ 
tend to six months, or with fine which may ex¬ 
tend to one thousand rupees, or with both.” 

And in S, 499, of the Code the follow'. 
ing words occur: 

“Whoever, by words either spoken or intended 
to be read, or by signs or by visible representa* 
tloDS, makes or publishes any imputation con¬ 
cerning any person, intending to barm, or know¬ 
ing or having reason to believe that such imputa¬ 
tion will barm, the 'reputation of such person, is 
said, except in (he cases hereinafter accepted, to 
defame that person.” 

Now, as far as I understand it, the ac¬ 
cusation which is made against Captain 

Fenwick~the contempt of Court wliich 

he 18 now called upon toanawer—isa con¬ 
tempt of having defamed a person, but 
there is an exception with respect to that 
class of defamations. 

[TiieChiepJustioe.— You must not 

underetand that we assent to all you are 

saying. Mr. Kennedy]. 

No, my Lord, I don't assume assent 
from your Lordships’ silence. I am grate- 
ful for that silence for the case is one of 
peculiar difficulty, and which might be 
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rendored more so if I woro to ho inter¬ 
rupted. 

fTiiK Ciili-P .Trs'licr: — Pniy don’t 
under stand tliat because tho Court is 
silent, it agrees with nil you are say. 

ingl. 

No, my licrd. T pi->-feo(ly understnud 
that. 

Mr. Kt uih'Iu then went on to snyfcimt 
the 0:^c9p'ion to S. 490, I. P.C., was as 
foliowi: 

“Tt is not dcf.itnilio''' t-i • X['a‘"‘iii coodin'h 
liny oi'io'on wlialevi r aiut' E-iio cciKinot of 

a public i-vrvnul ill tie ui.ab.-.rra i-( hi? i nlii(! 
functiv'i:-, ir tcsrc.liuy lii» cb.\r.:jtt r, .«■) far :i- 
his cir.ricter appear.? in tint conduct, and in-' 
farlhf’i-.” 

Now, tliat what I sumbib this a o-aao 
having occurred, in which certain matter 
pnhlished amounted to defamation—and 
defamation of acts done in the capacity of 
a Judgo~that dofamatici), being a de- 
famalioii on tho acts of a -Tudgo, becomes 
of itself includel in tho exception wliich 
I havo just revl. It 'nust bo defam.ition 
within tlie bonus of tlio Penal Code, and 
no defamation which was not punish¬ 
able under tho provisions of the Penal 
Code as defamation is puoishablo by 
this Court in any other way; for it is 
clearly laid down in S. 2 cf the Code, 
as well 83 by Cl. 30 of the Cliarter, that 

“every ptraou shall bu liable to punishiacut under 
this Code, and not olhctwiio, for every actor 
omisEioD contrary to the provision.n thereof, of 
which be nball be guilty within the said terri¬ 
tories on or after the s.aid Jst dayof Jlay, 1861.” 

It is clearly stated in the Penal Code 
what is punislnble as defamation, and 
with regard to the exception to which I 
have referred, your Lordsliips aro hound 
to read it as if the word '‘Judge’’ is sub- 
sbitutod, for "public servant;” and noth¬ 
ing expressed in good faith on the public 
functions of a Judge could be punishable 
as defamation. It seems to me that it is 
impossible, without destroying theufcility 
of the Penal Code—without making it a 
trap—to hold that the license of Legis¬ 
lature has been given to the Court, em- 
powering it to say that though this charge 
against Captain Fenwick may not be 
tried in the ordinary course of Jaw by an 
indictment for defamation, yet that it 
may be dealt with in an extraordinary 
way, and under a course which does nob 
give him the ordinary protection of a 
Jury—the proteflfcion of the ordinary 
Tribuuals—and a scale of ascending Tribu- 
nals, with an appeal from each, but 
leaves him wholly at the mercy of the 
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f Ti '.n •• hoin tlin '’Iciarnation has 
J'OC’i ’.‘‘ecpil, I 'lo not conten'l Miafc any 
!i; uif'ri hic;':r 'lo.^s coine within 
S. 110, nxp’.iined an-l limitefl by 
till' o?:cc!'^ion fn whi.jh Thaveinstro- 
fevro'l, c^iij r'^c-h an c IVotp'o a? to err- 


fii) -."-' Cl to 'leal '.'.ith it cither 
i: • n. .j r\- ]'roco-lui a or in an e:?tra- 
twh'i wav. !'v ti' atini* is as a con- 
foinpt nC C.'nit. That explanation nni^t 
be by >our r.or(l.Thip;3 to t'ne lare- 
of tiio fje^i-latiiro in its description 
of hilt it call? antideetiis to ho conteini't 
of a public servant—iiir.ong whom are in- 
oln'kd-I ikI^cs— ar.rl that cf iteelf woulil 
limit tlio operation rftheCo'irt rlQa)in« 
with 'juch contempts aswonM .-oino with¬ 


in that j'art cf the Statute, as offences 
puiii'-hablo only as defamation under the 
ordinavv provisions of law. 


L’herofore, my Lord, if jurisdiction can 
be ex'^rcised. it can onlv be exercised 
when the Court comes to the conclusion 
as to the expression. I mean when that 
expression is not in good faith. Even so 
1 would submit that the power to punish 
summarily, in a case under the former 
law, for contempt has been taken away by 
the express language of the Legislature. 
Whether that jurisdiction ever existed or 
whether it bo taken awav, I contend that 
it was never imperative for the Court to 
exercise it, even in those worst of times 
when newspapers were considered as 
vermin, to he hunted down as pests, and 
marks for scorn; instead of, as they are 
now considered, members of society, im¬ 
portant members to he protected instead 
of arraigned before a Tribunal, considered 
as the 4th estate of the realm. Even 
then it was a discretionary matter with 
the Court how to deal with libels which 
were likely to bring into contempt the 
proceedings or judgments of that Court. 
Your Lordship has recently delivered a 
judgment [William Tay}er,In the matter 
o/ (2)] in respect of the same question. 
No doubt that any authority that could 
be produced from the proceedings of any 
English Court would not be unknown to 
your Lordship, yet no exercise of such a 
power is in that judgment shown to have 
occurred. I have also carefully searched 
the reports and text books, but-am un¬ 
able to find a single instance of a Court 
in England having exercised such a juris- 
diction, by way of trying or punishing 
contempts of Court, which war6_mcre!v 
‘i. A I R i918 Cal 713=44 I 0 930. 


defamatory libels on the Court or the 
•Tndges. when no proceedings were pend¬ 
ing and which, therefore, could in no 
way prejuljce or influeoce the Court in 
such proceedings. The observations with 
which your Lordship finds fault, were 
published by Captain Fenwick subsequent 
to the procesdings against Mr. Tayler, 
These proceedings were concluded on the 
23rd April, Saturday, and. as I understand, 
your Lordship is not now proceeding 
against Captain Fenwick for those arti- 
cles published on or before the 16th 
Ai)i il. Even in those, I am sure, you do 
not attribute to Captain Fenwick the 
folly of supposing you weak or wicked 
enough to alter your judgment in the 
pending case for fear of an article in the 
newspaper. 

[The Chief Justice—A lthough it is 

not so material to the present portion of 
aour argument, I want to call attention to 
the explanation in S. 52. You must, I 
think, import that explanation of "good 
faith” into the construction of this ex¬ 
ception—where it speaks of opinions in 
good faith, it must mean, in order to 
express an opinion in good faith the 
person who holds it must have taken care 
and attention in forming it. 

f think, my Lord, that if he truly 
holds the opinion he is justified in ex¬ 
pressing it. Care and attention in ex¬ 
pressing an opinion are different from the 
care and attention demanded in forming 
that opinion, and the words good faith 
are only connected with the expression. 

[The Chief Justice.— I understand 
you to say that a person may express an 
opinion in good faith, though care and 
attention have not been taken in forming 
the opinion.] 

That is the only construction which 
can reasonably be given to the language. 
The power of proceeding by summary 
powers for contempt, even if vested in 
the Court, is a discretionary one. There 
are other courses, than the one now 
adopted, open for vindicating the in¬ 
tegrity of the Courts and the honour of 
the Judges, and I submit that the dis¬ 
cretion which is vested in your Lord¬ 
ships is not properly exercised by pro¬ 
ceeding in a summery way for contempt 
of Court. The discretion, properly exer¬ 
cised by the Court, would be to fall back 
on the long list of precedents brought 
forward in the judgment in 
Tayler's case (2) and if the dignity of the 
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Court has been in any way brough*^^ into 
contempt, to direct an officer of the 
Court to file a criminal information. In 
every case in England which I have been 
able to discover since the earliest period 
of ally reference respecting contempts of 
this class, that course has always beon 
adopted. No doubt the Courts in Eng. 
land are vested with a summary power 
to treat certain cases of contempt, witli. 
out which, indeed, it would be impossible 
for the ordinary course of justice to be 
proceeded with—without which no regu¬ 
larity could be observed —and to shield 
the officers of the Court iu the execution 
of their duty. The power even went so 
far that where contemptuous words were 
used towards the Court, or the writ of 
the Court, at the time the writ was being 
served, punishment for contempt was 
inflicted ; but from the earliest time 
dovrn to the present, I am not aware of 
one single case where a person has been 
punished, as for a contempt of .Court, for 
a libel referring not to a suit then pend¬ 
ing, but subsequent to its termination. 
It is stated by Chief Justice Campbell in 
a w'ell known book—but I could hardly 
call it an authority, "Campbell’sLives of 
the Chief Justices, Vol. 2, p, 208, note,” 
that 

“if a prosecution for a libel on Judges bo neces¬ 
sary, the preferable course is to proceed by in¬ 
formation or indictment so as to avoid placing 
thorn in the invidious situation of deciding 
V9lea they may be supposed to be parties.” 

He says, this is in reference to a judg. 
ment written but not delivered, in which 
Chief Justice Wilmot had laid down the 
existence of this power,but it would seem 
that this only states that there may bo 
cases where it may be necessary to exer¬ 
cise this summary jurisdiction in order 
for the safety of the Courts. 

Mr. Kennedy then referred to the 
case of the King^. Faulkner (3) and con¬ 
tinued:—I do so merely to show that 
there has been, so far as the memory of 
the Courts at home reaches, no exorcise 
of its jurisdiction in this manner. Baron 
Park, whose name stands as high as any 
who have ever worn the ermine in the 
Courts of Westminster, in the course of 
the argument in Kingy. Faulkner {3), 
wad unable to refer to any case of it save 
that of Picg v. Almon (4), but in that 
case of Reg v. Almon (4) referred to 
there, no judgment was ever igiven, and 

8 . (leasl 2 Mcniaguo It Ayttoo 311, ’ 
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in no case can it bo shown that, when 
the Courts procoeJod for contempt 
against a person subsequent to the ter¬ 
mination of the proceedings, they did so 
summarily ; Imt there aro many such 
cases cited, and they liave all been pro¬ 
ceeded against by information. 

I would submit that there is no an¬ 
alogy between tliis case and the cases 
wheio a person brought himself into 
contempt hy direct communication whe¬ 
ther oral or written, with the Court, 
or an officer, as iu tho case of Mr. Lci'h- 
mere Charlton’s I'u.se (5). I sulimit 
there is a gr:at diti'cicnco !.)etweou 
writing outside th,e Couit and cinning 
into the presence oi the Cuuit and insult¬ 
ing it, or using improper language, or 
being guilty of improper behaviour there. 
There is no case in England wliere con¬ 
tempt has been noticed after tbe close of 
the proceedings. As to the propriety of 
your Lordships exercising a jurisdiction 
which Courts in England have never rxer- 
cised for the last 100 yeais, I may refer 
CO the case of Birch v. 11 alsh (6). 

Here was clearly a case of contempt, 
yet the Court exercised a discretionary 
power. There is an enormous ditference 
between proceedings pending in a Court, 
such as the Court of Chancery, and a 
Couit where a Jury might ho influenced, 
or witnesses deteired.or tho course of 
justice paralysed by the publication of 
such libels. Tho juiisdictmn is given for 
tbe purpose of [irotecticg tlie Court, par¬ 
ties, and suitors whon the ordinary re¬ 
medy might be too slow. This dill'erenco 
is, as I say, most material, and in tbe 
enormous lapse of limo there is not one 
case, like tho presont, in whicli tho Eng¬ 
lish Courts have proceeded as for a con¬ 
tempt. There have, however, been cases 
in which the smaller Courts in the Colo¬ 
nics have adopted severe measures with 
regard to contempts, and in which this 
summary jurisdiction has beon exercised. 
To a case w’hieh camo before the Privy 
Council in 186G reported as McDermyit, 
Inteil), an appeal by one Lawience 
MacDcrinott, IheCourt w hich had punish¬ 
ed him, gave him leave to appeal against 
tho sentence of six month’s impi isoument 
and a fine, for an article inserted in a 
local journal. When MeVermoU'i case 
(7) came before the Privy Council, it was 

t, (9b87 2 My & Cr 810=i0 E R CCl. 

c! (1846 10 Ir Eq 93. 
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■‘•'ll 1 ’ll tliGi';; was no jiiiisiiction to 
ii.t 'rfcie with the decision of the Colo- 
ni;i! Court, l iit the iiertuission to appeal 
iiiiiaod the li'.ijiprohation of the Pnvy 
Council. 

It'O Lrni.i' .1 i STICK, — I believe an- 
otlii't case 1 ,-: leportcd ^sL'aijr/wJustices 
‘■1 N/f,/,/ Lc^'xc {■''), where the Privy 
C-'Ui'v.i, ;.llhuii,i,h decidin'' that they 
‘-osl: : i)t iincrferc in such a matter, yet 
iCiiUi.-i-ii Cie ariiuuntof fine frciu C 150 to 
!<0, uut an Ajii'cal Court, l.i'.t as a 
i.wic ii.ntLcr of finance. I looked iuto 
.'i ‘‘Di'i j/toll .s (7) !)tfore pussicf.! sen¬ 
tence in TI illio-ii TtTjilcr's case (2) in 
ui'dtr that the fir.e n.iglit he below that 
'vhich^ the Court :*.llov. Cvl in that cisc.j 
In .■leDi /'m- tt euw (7) ouec'i tlio con- 
tom].ts for v.hit:h lio was chaj^ed was 
v.i'h ei.ee-to matt-.r past and fjono. 
it uiij.Kuii IhorcpDit that on the 
-iTi .-\| i il ,ui j.arie rder was obtained 
iuaic-^t MieDoinioLt; for imiylishing 
certain scandalous articles reflecting on 
tho an ministration of justice in the 
Colony of Jlrir-isli Guiana On the 5th 
another article appeared wliich was 
also treated as a contempt wldch might 

)o hohi to refer to a pending prooeeling, 
Hit th'O lirst article, wi)ijh};p|-ef,-(.;d to he 
one of a lii-mlydefarnaLorv natuio, w holly 
referred to past proceedings. Theultimate 
necisioii oi the Privy Council cn appeal 
\\as that iMial no j'ower to interfere, 
ilio meru fact that thoio ij no appeal to 
the Piivy Council against an order for 
rwrjicmpt, ought to itself make vour 
Lordsh.iis feei that it is not exercising a 
proper di.screfion on >our part in pro¬ 
ceeding in the matter of an article dtofa- 
matory of your Cordship thoChiof Justice 
himself by a summary jurisdiction in a 
Court from whoso decision thero is no 
ai'peal, and in a Court in which the Chief 
■iustico's opinion, even if differing from 
tho re^tof the Court, must prevail. Unless 
Jt appeared that there svas likely to be 
the gravest possible consequences to the 
administration of justice, the proper 
course to be adopted would be, not to 
have proceeded by a summary process for 
contempt, buc by proceeding, if the Court 
came to the conclusion that this case is 
one which calls for animadversion, against 
Captain Fenwick in a constitutional way, 
when Captain Fenwick would be brought 
before a Jury, and if any questions of law 
arose , they might be re served for the 
8. (1858) 8 Moor P C i7=’l4 E P 19 (P C). 


consideiation of a higher Court. That 
is a point which I have felt in duty 
bound to bring before vour Lordship’s 
notice, and no doubt it would have due 
weight. Here, in this Court, Captain 
i'cnwick 13 brought forward to answer a 
charge of contempt, the nature of which 
19 that he is likely to bring the adminis. 
tratiOD of justice in this country into con- 
tepipt—that he is likely to weaken the 
faith of the people in the due and true 
admipistralion of justice. 

Tips case is one which must go to the 
public as a matter of fact. I am unable to 
see any reasons which lead to the conclu- 
sicn that a summary proceeding should be 
used instead of the constitutional one. 
Thero may be such reasons, but it will be 
difficult to induce the mass of the people 
to believe in them. If the Court were to 
exerci.S 0 this jurisdiction, it will go forth 
tO the world that a Court, from wbosede- 
cision there is no appeal, has hold that 
those articles of Captain Fenwick were 
not wiitten in good faith. Would that 
bo satisfactory to the public? Will a de- 
cision like this strengthen the faith of the 
public in the administration of justice in 
the same way as a decision of a jury will. 
The Courts of law in this country are held 
in too high estimation by the people for 
any newspaper article to have any damag¬ 
ing effect on that estimation. Whether a 
Jury convicted or acquitted Captain 
Fcnv.'ick of defamation, or of not having 
written those articles in good faith, would 
liavo very little effect upon the public 
mind, but the case of a Judge, from whose 
decision there is noappeal, decidinga case 
in which he is a person interested, must 
have the effect of shaking the confidence 
of the public in the Tribunals of the 
country. I much regret that it should 
have this effect, but I fear that it is an 
almost necessary consequence. If no other 
course was open to the Court, if it was 
imperatively necessary for the Court to 
proceed in the manner it had done, I would 
be the first to say, regardless of .any out¬ 
side opinion which might be entertained 
outside,—“Go on, and exercise your juris¬ 
diction.” The jurisdiction is vested in 
the Court for the benefit of the mass of 
the subjects and must beexercised. It is, 
however, not a necessary jurisdiction, but 
a discretionary one, and one which should 
be exercised with the greatest care, especi¬ 
ally when in the course of upwards of 
100 years not a single case can be cited to 
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show that the Court at Westminster had 
■exercised this jurisdiotiou. That is the 
most elecoentiry feeling and priociplo 
that has been eogriunecl into the minds 
of all people which prevents Judges from 
deciding in oases in which they are directly 
intoiesbed. In the cise of Dhnes v. 
Grand Junction Canal (9) Lord Ootbon- 
ham's judgment was held by the House of 
Lords not capable of being supported, 
merely because he had an infinitesimal in¬ 
terest as a shareholder. 

[TheChief Justice.—T he same thing 
would apply if the same were said to the 
Judge in Court.] 


ciso of groat pQ'-sonago in Her Majesty s 
dominions, which 1 dare say your Lord- 
sliips romeinl)er, when lie Iriod a porson 
agviiist whom ha liad brought accusation, 
the case croated a sensa'ion not easily 
forgotten. I cannot foiget Urn exju'cssion 
of public opinion on that tico.ision. When 
your Lordship wishes to preserve tho 
dignity an I character of the Court, 1 con¬ 
ceive that in tho wording of (!ic Kulo tlie 
wor-ls *'to 1)0 ilealb with in such other 

wav " moan eriininul information and 

* 

trial bv a Jurv. 

% « 

[PuE CiiiEU Justice.—I did not m 
that.! 


No, my Lord, I think not. I do not 
think so; for when an insult is otlered in 
Court, it calls for summary proceedings 
and instant animadversiou, in order to 
preserve order and regularity, bub even 
theu discretionary power is used. What 
can the Judge do but n^e summary ad¬ 
ministration; bub even thou thoonender 
is in general only pub in prison until be 
submits, or until tho rising of the Court. 
Cases of contempbof thiacharacter pertain 
more to disturbancj than defamation, as 
in case of mad people in the prosence of 
tho Court who use insulting and do- 
famatory language. They are not cashes in 
which the Judge is seeking to vindicate 
his own character; they are not personal 
matters, but are analogous to oasesof writ 
Borving, where tho served occasionally use 
bad language. Gould the Judgebaveper. 
sonal motives there in punishing such an 
offender? I think not. I would ask now 
what reason can there be in not using 
criminal information or to what reasons 
will the adoption of this course be attri¬ 
buted. Tbe Court cannot wish to punish 
Captain Fenwick if he has not done wrong. 
Has the Court no confidence in the ad- 
minisbratioD of justice by a Jury who 
have taken an oath of impartiality? Is it 
impossible to obtain a. Jury from among 
.the community of Calcutta, who are to be 
relied on when they have taken a solemn 
oath bo convict the offender should they 
find him gnilty? Sorely their verdict 
would be satisfactory to the ends of justice. 
On the other hand, the fact of the Court 
trying a case in which the Judges were 
personally interested, would have a more 
important effect on the mind of the public 
than could be possibly produced by any 
newananer articles or writing. In the 
" 9. (1362) ^HLCT59. 


Mr. Kennedy quotnl the case of Vive-^ 
V. Grand Juiiiictton Canal (9) as to ti»o 
undesirability of a Judge trying his own 
case. In the case of the Rex v. Justices 
of Tyrone (10) Fitzgerald J.. made 
some very strong ohservafcion=? as to the 
impropriety of Judges trying cases in 
which they h.'i'l the slig'itcsb interest. 


This is an undoubted acd an unquo?- 
tioned pricci['le. Tiiis is not a case like 
that of Lord Cottechim and Grand J unc¬ 
tion Company (9), it) which it was sup¬ 
posed that an animus oxistod in tliQ mind 
of tho Judge from tho trivia; interest he 
held in the matter as a shareholder _ in 
the Company. There arc two cases wliioh 
I have discovered, in which it is laid 


)WD that a Judge cannot take part in 
le trial of any cis t in which he was an 
terested party. Ono of these cases^ is 
iported in Coke upon Lutleton, p, 3</h, 

I whicli a Judge ua.iiod Richel wished to 
sjide a case In his own favour, but was 
/erruled by three oiher Judges. And 
) the case was Ji-missed cx assensu 
nniun jiisticiariorum, proctor qucrenteni 
'.ichel. ' Leaving bliOQ this Judge, w-ho 
ad tried his own case, to be a warning 
0 others, as Coke puts it, lie came to a 
ery interesting case, if authentic, but he 
ob it from a high authority, (8th Henry 
H, p. 18), That was an action against 
no Chase. The Caaoosllor of Oxford, for 
respass. where tbe defendant pleaded in 
batemont that ho was Chancellor Oxford 
,nd Clerk of Oxford, and tliat by Letters 
^atenb the case could only lie tried in his 
)wn Court. Upon demurrer the plea of 
kbatemenb was overruled, In that case 
;he -counsel for defence, being much 
Dressed by the Court to prod uce a pre- 
I^TTgiTr91. 
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cGaeut for innn sittiofi as •hifl-'o in his 
cvvn e.mo ani.l fii; in'll judfirneDt; against 

liirn.-elf, repiieJ he knew of buf. one. It 

u-.'is that of a Pope, who had com- 

ii'Jffe.l a ^irif-vfiis crime, and the Cardi- 

naU came ami said to him "Pecca.sli.” 

and lie aiiMvercd ' Jn'iicate me " and 

tin-v said. .Vo;; po.ssumii? tn es caput 

r'-r'r,/oe Jiohra leipfium.” And the 

' !'e 'lave judgment “ Jndico me ipsum 

ctfnit comhustu.<!. ” So having 

“ontonced himself to be burnt, he was 

burnt and bscamoasaint,and so it clearly 

appears that a man raay be a just jud'^e 

in his own case. In the present case 

here certainly is that enormous objec- 

tion-which I have trio! to impress upon 

the Court that however it niav he it 

" III be impossible for the public to divest 

1!^ mind of tho fact, that whore a course 

like this lias been alopted from the wish 

that tho trial might bo withdrawn from 

tha , mors proper triubual—the conside- 
ration of a jury. 

There was another point of jurisdiction 
to which he wished to draw the Court’s 
attention, and that was that tho whole 
law of commitment for contempts had 

arisen antecedent to what he might call 

the Magna Charta of the Knglish press. 

bcmetimaagoitraadelittleditt'erencewhe- 

hor a person charged with libel was tried 

bv a Judge alone, or byaJudgeandJurv.as 

It A 13 the Judge alone who was to deter¬ 
mine whether the article was defamatory 
or not, and the Jury were obliged to eon- 
hne themselves to tho simple is.^ue as to 
whether the person charged did or did 

Dot publish fhe defamatory matter. That 

however was not the law now. One 
must look to present state of the law 
with respect to libels, and must consider 
that the whole jurisdiction has been with- 
drawn from the Court. To the Jury, and 
and the Jury alone, is submitted the 
power, hut the Court raay interfere if the 
Jury decide.s to be libel that which is 

clearly not libel, or it can mitigate, but 

Dot increase, tho punishment with which 
the Jury visits such libel. Newspapers 
are now-adays looked upon as the 
natural and proper correctors of those 
who are high in power. All hold that in 
rjDgland we have one broad principle on 
which, in a great measure, rests our sup¬ 
eriority. I mean the liberty of the press, 
which does not exist elsewhere. In Eng¬ 
land the prbss acts as tho hand and eye 
to the public and to the executive. I 
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refer now to Watmn v. Walter (n).Lora 
Cockburn, C. J., tliere says; 

bas only gradually developed 
itaelf luto a satisfactory state; for tbe liberty of a 
public writer to comment upon the conduct and 
motives of public men has only recently been re- 
cngnized. Comments on GovernmeDt, on Minis* 
ters and Officers of State, on Members of both 
Houses of Parliament, on Judges and other pub¬ 
lic functionaries are now made every day, which 
hilf a century ago, would have been tho object 

of ex-omcio informations, and would have brought 

clown fine and imprisonment on publishers and 

authors. Yet who can doubt that the public aie 

gainers by the change, and (hat though injustice 

may often be done, and though public men may 

often have to smart under tho keen sense of 

wrong inrticted hy hostile criticism, the nation 

prolil.s by public opinion being thus freely 

nrcught to bear on the discharge of oublic- 
^utiss? * 

This shows what a change has taken 
place in the state of the Jaw and public 
opinion, Lately the Governor-General 
01 Lieutenant Governor, whose conduct 
has been subjected to severe and even 

hostile criticisms, especially on tbe sub¬ 
ject of the Orissa famine, took no notice 
of such criticisms. Had they done £o, 
the writers of such criticism would have 
*5000 equally liable with the present 
oUenders on a criminal information. Is 
it wise for the High Court to object to 
criminal information, and to claim for 
it&elf a higher prerogative, when it is 
perfectly clear that other functionaries 
had not that right? These are all the 
observations I wish to make on Ibis part 
of the case, and I will now shortly pro¬ 
ceed to call your Lordships’ attention to 
another point, and ask whether there is 
sufficient authority for saying—especially 
having regard to tbe then state of tbe 
law with rega.-d to indictments for libels, 

—that the Court has ever had jurisdic¬ 
tion to treat as contempts of Court mat¬ 
ters which have occurred outside tbe 
Court after the termination of the case, 
which brought no one into personal col¬ 
lision with the Court, and which are in 
no way injurious except in being in some 
way defamatory. All the cases cited on 
the point are oases which have been ac¬ 
tually decided in England, and in all 
these cases criminal informations have 
been issued. I have not been able to dis¬ 
cover a case-in which an English Judge 
has exercised this jurisdiction, although 
there have been cases of Colonial Judges 
having done so. In the case of King v. 

n. (ISGS) 4 Q B 73=8 B 
B34. 



Calcutta 7^! 


hi re l^NKS (^- I'ENWTCK {Peacock, C. .T.) 


1918 

Faulliner (3) alluded to before, and repor¬ 
ted in Montague and Ayrton, it is held 
that, whatever might he the right or the 
of attachment, the Judge who professed 
to exercise the paver power had not the 
p6wer. In examining the law in this 
matter, it strongly recalls to my mind 
the observation of Lord Denman in 
the case of 0’ Connell v. Tteg. (15): 

"That there were three kinds of law; Ccmuion 
lew, Lew by Statute, and law taken for granted 
and that the amount cf accepted legal opinion 
which fell under the last head far exceeded ihe 
amount comprised under tne two first heads." 

The law could not be better expressed 
than it was there, in one of the greatest 
judgments which have'ever been delivered 
by any member of the House of Lords. 

[The Chief Justice.— But it was 
proved that the law taken for granted 
was not good law.] 

It was proved to be irreconcilable to 
clear legal principles. 

The Court then adjourned for a quarter 
of an hour for refreshment. Upon its re¬ 
assembling : 

Mr. Kennedy proceeded with his argu¬ 
ment. I refer the Court to the judgment 
of the Lord Chancellor in St. James 
Evening Post case (13) and will now ask 
your Lordships to direct your attention 
to the case of Birch v. TUafs/j (d), in 
which the Master of the Rolls in Ireland 
adopted the language of Lord Hardwicke 
and went through the whole of theclase- 
868 of contempts punishable by the Court 
in its high prerogative power. 

Mr. Kennedy again quoted the class of 
contempts referred to, and proceeded to 
speak with regard to the third point— 
that of an inference of an intention to 
obstruct the course of justice. This, I 
submit, could not be called scandalising 
the Court, The term ‘‘scandalising,” 
as I nDderstand it, is a part of the 
class of contempt in which, when 
the process of the Court was served, 
opprobrious language of some description 
was used. It does seem to me that in 
cases of this description, where the con. 
tempt consists of an attack on the Judges, 
that the Court invariably ought to pro¬ 
ceed on criminal information. 

Mr. Kennedy then quoted the case of 
The King'V. Watson {]i) and went on to 
say.—I do not think that any Court at 

12. (1844) 11 Cl & Fin 165=1 Ccx 0 C 413. 

13. (1742) 2 Atk 469=26 E R 68?, 
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this day would prcceod against a man fer 
exi)ressing an opinion even if it were ex¬ 
pressed without forethouL'lib. Tbeie are 
several cases in which criminal infm ina- 
tions have beon brought against l orsons 
for liljels ui'on persons lilling liigli judi¬ 
cial positions, but if a shorter and mors 
simi'lo remedy had boon open to tliem, 
that ccuiso would certainly have been 
pursued. In our iudgnienfc your Tvord- 
ship starts witli that ca?e~Ni. J nwic.' s 
Evening Po.'^t case (13) —uhicli iajs down 
three did'erent kinds of contempt. Tliac 
is exhaustive of contempts which are 
liable to jiunislimont. ami \c(. tlu; Judge 
is not ill favour of i-uldio rights !o tlie 
exclusion of rights of the Court. It is 
hardly possible to put any other con.^a uc- 
tion on that judgment. 1 tliink the only 
other case having any beating cn the 
present is Van Sandan'sease (15)—which 
isalludedtointhecourseof Mr. William. 
TayUr's case (2) in which the contempt 
was actually coramilted in tlie piesence 
of the Court, and the sununary jurisdic¬ 
tion was resortC'l to for liie purpose cf 
preserving order. 

The two cases referred to by Blarkie, 
p. 481,' are seated to be libels cn the 
Court of the Queen’s Bench; w hereas it 
would appear, on lookiog into them, tliat 
tl'.ey bad nothing to do with the Court of 
the tjueen’s Bench at all. but it was a 
libel on Dr. Middleton^. How it cccur- 
red that the King's Bencli could be mixed 
up with a Doctor of Divinity 1 am at a 
loss tocompreliend. Wofind in Fortescue, 
201, tliat thelibel was a libel onDoctorof 
Divinity, and that the lihol was contained 
in the dedication cf a bo( k. 1 have heard 
that “divinity doth hedge a Kir;g hue 
hero the “King’s Bench” Geoms to hedge 
a Doctor of Divinity (a laugh). Tlien the 
only other case was in Slaikie, 582. 
These are the only two cases which state 
that snch jurisdiction has never existed. 
Id more modern times wo find a case in 
the Queen’s Bench. Now in this cane it 
appears on fclie face of the report, Craw¬ 
ford's case (lO), that Crawford attended 
the Court as a spectator and auditor and 
that he commented in the Moca news¬ 
paper. and then it appears the Court was 
adjourned and the man was committed. 

[The Chief Josticp:.—T hat caeo ap. 
pears to be a libol out of Court.] 

15 0846) 1 Pb 605=41 E R 7C3. 
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Id' bc-^ nofc i'i.pe\r that tlie ?uifc was 
i;"' .-.rill I'Gufliu.cj. It appears that the 
■•I'ii. conteiuptuor.?, and tliat its 

puljhcilion v.'i-e ' ik-iiiated to [-arahsB 
t'iG i-i'coee.iini;? o; fliO Court. [ believe 
Coi-'iship WAS persoDvliy p-resent, 
I'U* it '.ppriis to ioethai as it is reported 
ihi) :[!• (-".is'.c be l1;o nist of the affair. 
Nc\’ 1 ooini! to ir..-.'/rtce’.$ Z'i^.c (17), which 
v. i- bt'er .i:ri3tC'd. to the Ju-be for the 
pt!rt>o"-i of iiillueneinf; him in ihe dis- 
e'.nr;;:: of mo of Ilic duties of the Court. 
This Kltor was mest insuhinc, and ac- 
cr.vol him of altering’ minutes of the 
Court (here Mr. Koone.ly quoted the case). 
Tlii-; V.a? dearly ciiirjn;, a ]»ocdinfi suit. 
I forrot to roTiind your l^ordship that in 
lim Moil:??:!, fx'.'opt in tliose Courts 

Cv. ''.;i |,y }; .y^J tbOS' WOUld 

1j s • ou pj-.vcc to sudi i juris- 

’ia;."': I (oentirnod before, as the ad- 

Luii.i'* rafcinn has (^xiafuilv withdrawn all 
pown—Aot 21 of LsGl, S 1^63. 

No Coto.t tlioca es'.ahlished by 

Jbyi’l Charter hus any jurisdictioD. and 
V.‘icii so estabi’shed it lias only that 
j'owpv to a simii ir extent of Bs. 200 fine. 

'■hey would want it more than this 
Court; in fact one would ha'*3 tliOD«bt it 
would have boon ceoesiary in those Courts. 
Assumin'’ tint your Fj^rdsliips are not 
convinced cn the points on which I have 
argued, 1 win ,ec < n t? prove that your 
Loiibdiips cinnoD treat this case as one of 
contempt, that is to s iv, as a cane punish¬ 
able''uinamrily, hut that you can only 
try it by .lurv as a case of defamation 
under the Penal Code. 

[The Chief dusTiCE— If the con¬ 
tempt is one which does not come under 
the provisions of the Penal Code, there is 
nothin;’ to prevent tho Court devUng 
with it as a contempt and if it is con- 
te not punishable under the Penal Code, 
the Court can try it itself, Imb upon the 
understanding that the punishment to be 
inflicted will in no case exceed that pro¬ 
vided in the Penal Code.] 

"What is the charge against Captain 
Fenwick in the present case? 

[The Chief Justice.— He is charged 
with having published certain letters and 
advertisement in the newspaper, and 
that in doing so he has been guilty of a 
contempt of Court.] 

Wnab I want to know is whether I am 
to direct myself to the question as to 
whether the articles in question were 
17'. (ISCG) 1 P C 233=36 L J P 0 9. 


calculated to do harm or to injure the 
reputation of the Judge. 

[The Chief Justice.- Not alone that. 
Tho advertisement for a demonstration 
against a Judge for acts dona in Court is, 
in my view, a contempt.] 

[Macpherson, J.—I think, Mr. Ken- 
nedy, you may argue first as to whether 
the letters, etc. written come within the 
meaning of tho word defamation accord¬ 
ing to the Peual Code, and then whether 
they are a contempt of Court.] 

[The Chief Justice.—I put if that 

the advertisement calls for a demonstra¬ 
tion of public opinion, and is a defama¬ 
tion as w'ell.] 

With respect to the defamation, I want 
to understand what your Lordships hold. 

[The Chief Justice.—I f it is a criti¬ 
cism for which, within the meaning of 
the Penal Code, he could not be indicted, 
it is not a contempt. Any fair criticism 
is justifiable and is not a contempt, if 
expressed in good faith. According to 
S. 52. I. P. C., a bona fide criticism is 
not a contempt.] 

There may be some difference between 
the words "expression of opinion” and 
and the word ‘oriticisna,” although per¬ 
haps the simple meaning of the word 
"criticism” is nothing but an expression 
of opinion, but if any person were to say, 
"So and so's judgment was wroug.” that 
could hardly be called a fair criticism- 

[The Chief Justice.— I call an ex¬ 
pression of opinion in good faith a criti¬ 
cism.] . 

If writers in the discharge ol tbeir 

public duty wars to be obliged to support 
oveiy portion of what they wrote with 
reasons, they would be in a hard case. 

[The Chief Justice.— 1 aon’t mean 
with their own reasons, but it wouldnot 
do for a writer, in the case of a man con¬ 
victed of murder, to say, without giving 
the evidence, the Judge and Jury had 
convicted an innocent man.] 

Suppose it was not in a newspaper, 
but an ordinary person had said so. 

The Chief Justice.— If he said so m 
Court that would bo a contempt of Court. 
I am willing to hear you if you wish to 
argue that would bean expression in good 
faith on the conduct of a public servant. 
Suppose in a case in which there was a 
conflict of evidence, a newspaper was to 
say that "the Judge and Jury have oon- 
yioted an innocent man; the man has 
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been hanged and ib U a cruel injusbico. 
would that be justihable? 

If made in good faith, it would. Sup¬ 
pose the case of a person who had been 
in Court and paid great attention to l ho 
case and oame to that oouolusiou, or sup- 
pose that one of a minority of a Jury, ns 
in the inoffussil, where a unanimous vor. 
diet is not required, differed from tiieother 
jurors, and the man tried was condemned 
to death, could it bo said that, although 
he did not give bis reasons, yob that if ho 
said, “in my opinion that man is as in¬ 
nocent as any in Court, and yet ho has 
been sentenced to death,” that the slate- 
ment was not made in good faith? 

Mr. Kennedy continued.—The oB'ences 
cbargei^ against Captain Feuwiclr are two: 
first, in having consented to act us trea¬ 
surer to the fund, and in having given 
notice of the formation of a fund, inten¬ 
ded to offer an opportunity to pcojdowho 
entertained an adverse opinion to the 
Court in William Tayler, In Ihc vialLer 
of (2) of giving an expression of their oi)i- 
uion by paying their rupee. Pos.-ihly 
the law of conspiracy still prevail^ in the 
country, and after the case of O'Coiuicll 
V. Beg (12) it is bard to sav what is not 
conspiracy. 

[The Chief Justice. — But those 
counts wero held to be bad.] 

I will not state what is and what is nob 
of the nature of a conspiracy, as that is 
an offence nob triable under this parti¬ 
cular jurisdiction, and since the introduc- 
tion of the Penal Code I doubt whether 
it is triable at all in India. The pan- 
graph which I presume to tako asthocon- 
tempb of Court was this; 

Earing the whole of Sunday and jestorday 
groat excitement prevailed thrjughou* Cdcutla 
at the severe Bentenco pronounced by the Chief 
JuBtice on Mr. W. Tayler. We understand that 
ft public lubeciipiion has been opened to p.iy tlic 
ftmouut of the flno, subgoriptions being limited 
to oae rupee each. We ehall bo happy to take 

^ aubsoriptions such a fiiud.-the 
anT Si ‘i? at all intended to ospreys 

JhoJ rl?? Taylet-g conduct, but to 

h«r.t *hioh exists in the 

of “hEngllshmen against a too severe use 
Precedenteln law and the forms of 

^rii S’' Barneg Pei* 

flhoot of “ universal 

eentence, silting as he was as Prosecutor, Judge 
and Jury upon his own wrong, has been received 

^ r an appeal to the public. Five 
hundred men having the plnck to put down their 
rupee each, lu proof of their protest against the 
cruel sentence awarded by the Chief Justice and 
as an earnest cf their determination to support 


tiuir ritiht n{ upjCftl to (rcc pro^s, will l)e :t le^sou 
which Sir IJfiniC> IVacoclc will not bo likely 
to forpot." 

I ccr.fe?s that I can find nothing tliore 
tliat runoiiut'^ to a contempt of Cfui t. 1 
find a do!-ire latlier tolinj out wh.it puhlio 
l6«lii)g reallv wa^ in the matter. In your 

judgioent your liordship ?aid: 

“l am a porvaiit of tho public. l! piililic opinion 
is un’ni'talvcably capr-s-s-,.] I v ill Ijdw jo it. But 
I will not lake the voice of a few paper.s for Ibu 
voiee of the public.” 

It really ^=oeras difficult to ascertain 
how jHildic opinion could l o l)'>i’it<?r ex¬ 
pressed than liy tliis rupoe buli'Oiiption. 
It was ycur Lur(.Fhil'‘s and nob Ca|taiii 
Fenwick's suggesr.ion as toths eai'resaion. 
Tlie proi'osal for subsoriiition 'iid not 
Cjmo from Captain Fenwick, as I learn; 
on the contrary, ho has heen led into it. 
This apjiecrs on the face cf the notice it¬ 
self. 

From this it is clear that the suggestion 
was made to liim. as ho had taken great 
interest in WiUiaTri 'Tayh-r s CiTie{o,), and 
surely this could nob ho taken as a c:ti. 
tempt of Court, when his ac-icn was 
merely the result cf yourLor 'ship's chul- 
lonfeo of tho i.ublic oi’inion of the com- 
munity in Calcutta fortified by a throat. 

[TnECiKKFJrSTlCH.—Iusod no threat. 
I said I shall be happy bo by dow ii.j 
Yes. my Bord. it is a threat when you 
speak of depriving tiis community of your 
dee]) lairning and the brilliancy and im- 
parbialitv so long the brightest ornament 
of t!ie Bflush. This subscription niay he 
regardel as an indication th ’.c public opi¬ 
nion thought vour [jordslr.p was in error. 
This i'uhlic opinion may he very wrong, 
hut still the feeling existed, as it would 
among't all lilnglishmen und 1 helievo it 
also existel hero amongst the membor^ of 
the Bar, that it would have been better 
had Mr. Taylor been tried byaJury. In 
one word, there was a feeling of dissatis¬ 
faction at r.he proceedings against Mr. 
Tayler and the severity of his punishment 
Your Lordship thought that the sentence 
of the Court was a fit award, and this 
judgment had been to some extent chal- 
lenged by an expression of puhho opinion 
on the subject, and it was difficult, under 
the oircumsbances, to see how else that 
expression of public opinion could have 
been conveyed. Calling a public meeting 
for the purpose would have been a much 
graver offence as well as more insulting, 
and was a course which I would have 
been very sorry to have seen adopted. 
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The •••> .-.y of etjahling tii'j people to come 
f rAiU'i iiti'l ^iye their opinion as express. 
bl i.'V thoir rujico was about :ig mild a 
ierm i. [ eNf'rO'SiTJ!:» an opinion as could 
well be adopleJ. 1 have Icnown of many 
eucli biniil-K eases, but have never known 
clone in wbieli any pai tioular proceedings 
were l iken as in this case. 

rjii: CiiiKP .ir.STici-:.— This subscrip¬ 
tion was not intonded for the purpose of 
j.aying otf Mr. Tayter’s fine.] 

Cases of puyin-t off a person’s fine for 
ehirity are never noticed by the Court, 
and indeed are very seldom done; bat in 
most cases where subscriptions are raised 
fur the purpose of paying olf fines, it is 
in order to mark public dissipin-obation 
at t lie course a lopted, Ic will doubtless 
he rememiicred that wiien thexV/7Z)?<rp(in 
Iircsecutioii' w as successfully cat ried out, 
a wealthy native, named Kiili Prosunno 
Singh, actually threw the amount of the 
fine on tho talile of the Court. In Me. 
Dcrtn< it's rase (7) there was also a fine, 
an 1 this was also raised hy subscripcion. 

[Maci'11i;hson, J., said that it must be 
lemeinbcrel that the article in the paper 
of lOtli April was to bo read in connec. 
tion with tho other articles, although 

t ere was no cliarge of conboinpt in res¬ 
pect of that particular article) 

It appeals to me that this is a mere 
expressimi of opinion if it Ins been given 
h ihi fide and with ren-sonable care., and 
if tlioi'o is no reason why the expression 
ct opinion should not bo given in this 
way, and wliy persons really have been 
challenged to oome forward and give an 
txiiression of their opinion should not do 
80 , then it would seem a monstrous thing 
that it should he made a matter of con¬ 
tempt on tho part of Mr. Fenwick to give 
them an opportunity to do so. Another 
paragraph states as follows : 

'^'’utwitll^tiludiQ^'yesterday having been mail 
day and a Jay of considerable business in Cal* 
cuUa, subscriptions towards the fine imposed 
upon Mr. Tayler have been pouting in. Our 
notice yesterday must have been carelessly read 
by many, a.s individual subscriplioas of 
lOO rupees and upwards have been offered. 
The limic proposed was one rupee. As in we 
have to remark that the demenstratien is no 
way intended as a vindication or approval of 
Mr. Taylet’s conduct, but as an independent ex¬ 
pression of opinion regarding an overexercise of 
power on the part of Sir Barncst Peacock, and as 
a legiticoato protest; agaist undue interference 
with the right cf appeal to the Press,” 

[The Chief Justice.—M r. Tayler’s 


second apology had been put in the day 
before the second notification.] 

Mr. Tayler, in bis second apology, ad- 
mitted himself to bo altogether in th& 
wrong, and the article in the Englishman 
does nob vindicate Mr. Tayler’s conduct^ 
but ri erely says : — 

” There are many people who do not care for 
the grievances of Mr. Tayler, but who will not 
brook an cncroacbment upon their right of appeal 
to tbo Press concerning the public acts of public 
men.” 

I confess my belief that, on investiga¬ 
tion, that these proceedings are an en. 
croachment on the liberty of the Press, 
the opinion would he discovered to pre. 
vail extensively ameng the members of 
the Bar. This prevails also amoeg Cap¬ 
tain Fenwick arid many others who are 
not at all defective in intelligence, who 
were present and read the proceedings 
without reference to Mr. Tayler, whom 
many think to have acted in a very shabby 
way. Many also entertained an opinion 
against Mr. Justice Mitter. I will here 
road the letters that were sent with 
these subscriptions. 

[The Chief Justice.— Are these all 
the names, or are they ooly of those who 
consented to have their names published?] 
These are all the names, my Lord, ex- 
cepb those of some ladies aod those who 
are in the Moffussil, and have, therefore, 
been unable to send in their consent as 
yet. 

[The Chief Justice. — I see here 
"loigo or Jingo and three friends, H. B. 
and 10 others, residents ol—”1 . 

Those are all ladies, my Lorddaughterj. 
Here Mr. Kennedy read the letters 
which caused much amusement. Une 
letter being anonymous and of a libellous 

nature w.as not read. , 

Mr. Kennedy continued. Althoug . 
after your Lordship issuing the Bo e. 
Captain Fenwick published a statemen 
to the effect that he would receive no 
more subscriptions, yet many further 
subscriptions came in. There were a so 
many other subscribers who 
sent letters, but who are men of big 
education and strong feelings as to the 
rights of Englishmen, which they feel in 
the present case have been infringed and 
attacked. I don’t know how it was that 
the subscription came to take place. It 
has been shown that Captain Fenwick 
was not the originator of it, but merely 
agreed to act as treasurer, and the part 
he has taken was done by nomeans with 
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the inteobion of oomniitbiog a oontompb 
of Court. One of tho advantasea wo onjoy 
from a free press is tliat the expiessicn 
of public opinion which it allows, pre. 
vents the breaking out of conspiracies. 
The greatest meausof keeping our country 
free from outbreaks is that every per- 
son is able to bring his opinion bofora 
the public, when it can be confiiined or 
refuted by those who have the power and 
ability to show what is right and what 
is wrong. The preventing of the expros- 
eion of public opinion such as this, by 
tho dread of being punished for contemiit 
of Court, appears to me to be about as 
wise as placing a weight on a safety 
valve to keep a boiler from explosion. 
Captain Fenwick has probably high ideas 
of tho press end the duties of an editor, 
they may bo erroneous ideas, and he may 
perhaps have gone beyond what he ought 
to have done in the matter of criticism. 
The first of the incriminated articles 
seems to me to be one of 26th April and 
with regard to the first passage which 
states: 

“The extraordinary severity of the sen¬ 
tence was much commented on in and 
out of Court.” That I take it, my Lord, 
is a mere matter of fact. I believe Cap¬ 
tain Fenwick in bis affidavit states it as 
such and I will be able to procure other 
viva voce evidence of persons who were 
present to verify that statement, that 
there was much comment on tho sen¬ 
tence and that the public expected that 
after what bad occurred on Tuesday mor¬ 
ning, they understood that Mr. Tayler 
would be, to use a police Court phrase, 
warned and discharged upon his raakiog 
an apology. Tbeletter went on: 

‘There was not a listener in Court on»Tuesday 
last to Mr. Tayler’s ofier of apology, who did not 
consider, from what fell from the Chief Justice, 
that his Lordship was prepared to accept blsapo- 
provided it obtained the same publicity as 
had been aflocded to the letters complained of.” 

The words there vtas not a listener in 
Court, etc., might be diflficulfc to prove, 
but what I am prepared to prove, is that 
ft Ihrge number of persons in Court did 
come to the conclusion that your Lord- 
ship did not intend to proceed to punish 
Mr. Tayler incase be pohlished an aro- 
logy, and included in it a retraction sug¬ 
gested by your Lordship. The article 
goes on to say that the Ranee of Tioa- 
ree'e. 

••unprotccUd ^sitloa was feelingly dwelt upon, 
and Mr. Dwarkanatb Milter was extolled In such 


ii iiiamicr lliivllio mutit huvo blushed, aUhougU 
libo dray's (lower, it w.is nnsocn,” 

Tliat may perhaps ho a fomowbat i;'- 
roverent joko at l^littcr,-T., I ut I cm- 
not think it aimaints to iinybliirig like a 
oontompt, or calls for any necessity lor 
iiioasures such as have been alopled, 

iTlll-: Cllli'F -lusTlCE. —No pnoeedings 
would have bicti takfii for aiiything like 
that.) 

Then tho lottor goes on. 

iTilE Ghikk .TI'srI ce. —There is a fjuo- 
tiLion ai the oommenceaiun’; of the aiTi- 
cles which you have not real, Mr, Ken¬ 
nedy.* 

kir. Kennedy read the following; 

"Caleudaro.—'Vill be be puniflied'/ 

Bertuccic. Y.>s. 

Calendato. With wbal? a mulct or au ar¬ 
rest 

Bertuccio. With both: 

Calendaro. Now you rave, or must intend r:- 
'■enge.” 

SHghtUjalUrcJfiom Marion Faliero. 

I do not see how that can be consider¬ 
ed as applying to the Court, I suppose 
your Lordship remembors the original 
quotation, and you will seo that the alte¬ 
ration is a very slight one The joke may 
not be a very good one, but it is hard to 
see how it could be applied to the Court. 
The word in the original quotation is 
“death.” I take it that quotation is only 
meant as a sort of expression of opinion, 
that the imposition of both fine and im¬ 
prisonment for such an oQ'ence was a stn- 
gularly severe one. Now surely that is 
a matter in which a journalist is capa¬ 
ble of forming a bona fide opinion, having 
seen Mr. Taylor in Court and heard the 
proceedings. What he says of your Lord¬ 
ship, if it is not in good faith, Uicn it is 
nob justifiable. Your Lordship's judgmeDt 
was one of singular power and of deep re¬ 
search, moat clearly bringing before the 
public that which to other Judges would 
not have occurred. Your Lordshipin exer¬ 
cising your real pov^ers did bring an enor¬ 
mous amount of evidence to bear against 
Mr. Tayler, against whose acts you had 
formed a very strong opinion. 


surely, there is do dispraise iQ 
that you had turned every point 
Mr. Tayler. The word bit- 
S 9 ’ cannot be construed into 
mpt of Court. It merely applies to 
Lordship’s manner. It may nob be 
0 criticise your Lordship's manner, 
erhaps in good taste, bub really your 
ship’s manner is sometimes very for- 
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fiM”. vrrv f<-rcilj]0 In^lcc'l. You uifl say 
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cT'itai! 1 ! 0 rjti;oticnit wisinv.iincient. 
Y.t, VJT'-.'-'-. pity Mi Taylor v.-ould 
noi: j o'.c inxiorv in ih-* rni’vls of 

tl'.c i'aMic k.r tho hcnouv of tiic Court. 

The .-'i;' v’.’;i3 tlicu udjo"vno.l till the 
K.lio •• i'::; d'l.x . 

Mr. vrjr.nie 1 his ra-jpaniono on 

.l:ii A' j[‘ [ Miail -i^jain draw 

\ouf !. i -hip'.i r'^f.'.ucio:! to the excep- 
'iors in tiie iVi.'.l Co.le. Ycur 

l.j-vd-hip ^eeincl loMiiukthat tlio expres- 
Mon of oinuion \vo5 C',ui’.a!ent to criti¬ 
cism. [ ccnfess I hardly think that is 
true construction Expression of opi¬ 
nion is a inuc!^ wi-ler i-hnse than criti- 
('i5:n. The f'-jmers of the law evidently 
hold that fair criticism was certainly not 
linp). When tliey used such a wido term 
as expression of opinion, they must have 
meant sometbing very dil’ferenb from the 
existing state of the law, or they would 
not h-Ao gone to t!ie trouble of dofiniog 
what good faith was. I think here that 
there is an invitation in the statute for 
the expression of opinion in good faith, 
whicli is totally exempt from punishment, 
otherwise the Legislature is merely lay. 
ing a trap. I cannot think this to be the 
case. In a recent calamity, public opi¬ 
nion ran very strongly against the highest 
onicials; in fact, it was said that they 
were indifferent about the death of thou¬ 
sands of people at the time of the Orissa 
famine which was attributed to their 
negligence and want of knowledge. The 
same opinions prevailed at home, although 
I understand that human means would 
have been totally unavailing to prevent 
the calamity, but yet a strong opinion 
was expressed that this was caused by the 
culpable neglect of the officials. There 
was even a suggestion that this province 
should have a separate Governor from 
home, as theexistingLieutenantGovernor 
was the cause of the evil. I think that 
was singularly unjust. Yet there was no 
explanation, no giving of reasons; still it 
was net punishable because it was in good 


faith. The case put yesterday of a Judge 
and Jury finding a man guilty of murder, 
and thereupon being accused of having 
condemned an innocent man, would bean 
exi>resMon of opinion. Might not that 
be perhaps in good faith, although the 
rea.^ons Jid not appear? Perhaps they 
ndglib be very weak. But yet that would 
not imply a doubt as to the speaker’s 
gred laith. S. 52 does not imply' that 
every one must be completely master of 
his subject, or that his reasons must be 
sullicient and good, and that else be is liable 
to punishment, although such expression 
was made in good faith. 

Again, the publication of defamatory 
w'ords is extended towards "either spoken 
or intended to be spoken or said." It is 
not at all an unfrequont occurrence, to 
hear defeated counsel expressing strong 
opinions against the judgment which has 
overthrown them. Yet, surely, thatcan. 
nob bo difamatioD, though perhaps er¬ 
roneous and cot fulfilling such demands 
as ‘care and attention.” Surely S. 52 
does not say that good faith must be ap¬ 
plied in forming opinions, but only in 
expressing such opinion. Of course, if a 
man has no opinion, if he knows nothing 
whatever of the case, what he expressee 
cannot be in good faith. On the other 
hand, if ho has an opinion, this section 
gives him the liberty of expressing it. 
The intention of the Penal Code is to ex¬ 
tend this liberty of expression, yet if no 
opinion may be expressed save after care- 
ful study, it only misleads the public and 
contracts their liberty, I now think it 
right to read Captain Fenwick's affidavit 
(Here Mr. Kennedy put in and read the 
affidavit , which stated that the articles 
compltClned of were inserted bona fide, 
and as a fair expression of public opinion. 
Then an article from the Friend of India 
29th April). Here the writer appears to 
have been in Court and seen the reports, 
and he says that the opinion was shared 
by all in Court, that nothing further 
than the apology, which Mr. Tayler after¬ 
wards published in the newspaper would 

be required of them, 

And DOW this brings me to a very painfnl 
portion of my subject. I must say that 
your Lordship’s language on that occasion 
would naturally lead to the supposition, 
that if Mr. Tayler made the apology re¬ 
quired by your Lordship, your Lordship 
would be satisfied, and that no further 
proceedings would be taken against him. 
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Mr. Tayler make an allidavifc which 
he read to your Lordship and he also 
read the ease of F/cic/ier, Ex parle (18), 
a very gross coufconipt, when the Court 
intimated that they would bo satisfied 
with an apology. This was read to your 
Lordship,andyot youei^pressed no dissent 
fiom such an opinion. Of course that 
was a matter for your Lordship's discre¬ 
tion, but still I- submit that many would 
think that, as you expressed no di:-ssnt, 
you consonted to the contents of that 
aOiiavit. I presume mysolf that tho 
apology you referred to was that incor¬ 
porated in the affidavit. Tho affidavit 
was then before your Lordship. Any ono 
might think that you meant tho apology 
contained in this affidavit. You further 
said: I leave this remark to Mr. Taylor’s 
consideration.” 

[The Chief Justice—I did mean the 
affidavit.] • 

Under those circumstances, mv Lord, it 
does seem tliat it was not natural to 
presume that upon a retractation publish¬ 
ed as the letters were puhlished, it would 
be accepted as sufficiont, for although 
your Lordship did not pledge yourself 
[having Van Sandau's ca5« (15) in ycur 
mind] that if Mr. Taylor published his 
apology and retractation it would be suffi¬ 
cient, yet the supposition was that noth¬ 
ing further would be wanted. Of course 
you did nob say so; and people may be to 
blame for thinking so; still that was their 
opinion. This is what Captain Fenwick 
says in his affidavit, and if that is not 
sufficient, I can give the ovidence of 
several most respectable gentlemen whose 
opinions were identically the same, and 
who will testify that that was the state 
of public opinion. I mean that if Mr. 
Tayler published the apology as be had 
published the offence, he would be visited 

with no other punishment. I don’t my- 

sell like to give evidence, but really there 
was a great discussion here amongst the 
members of the Bar. and here that was 
the general opinion as is also in the out- 
side world. The reffections on your Lord¬ 
ship in Bystander’s” Utter are very 
strong, but then what you have to oonsi- 
der is, whether that was the prevalent 
opinion caused by what you said or by 
what you did nob say. Of course, if it 

had been brought to your Lordship’s notice 

you would have spoken more fully upon 
the matter . Bub with that we have now 
18. (I8il) 2 Mont D 4 Do O'm 


nothing to do. Vvlrit did occur did very 
nafuraliy give rise to tho general holiot 
tint tlio publication of ti'o apology was 
all your Lordship ivquired. I submit, 
my Lord, that tho thing for you to con- 
sider io. whether such o[iiaion might not 
he lieb] Ion,I fiio'. Tho question is whe¬ 
ther td’.o cour.-o tile;'!) in Gi;urt may not 
have inducol iieoido in Court, 
not t!uo ramo m?!ins as we had of forniing 
an I'l i’lion of your ijoi'l. hip’s iiidgo.enb, 
to h;.v«) tike<! fucii \i«'!\'' pcrfecilv C>/><7 
fi'h-. I c in’t help irnpir'ssing u[ 'ui your 
Lordship the Oi'iiiioii, u hieli Cjiil 1 mort 
naturallv ccciir U. :hc mii.d; such ;ier. 
sons, was tliat a ^ciiCemari of your [, rd- 
ship’s ahilily would not .lilow sucli an im¬ 
pression to arise without intendiug tli.it 
ic should arise. T know that your Loid- 

ship dil not intend such an improssion 
to arise, but the questdon is whether it 
did not arise hc.na fide an'l that this letter 


was the Iona fide and legitimate expro.-;. 
sion of t'.ie opinion of tho person wlio 
wrote it. If so, I submit the subseiiuert 
remarks were not heyons the limits of 
free expression even though the oiduion 
was founded in error. The latter part 
of the letter is written in a sort of fiouri- 
shing style and is to me quite uuincelligi- 
ble and I am unable to put any construc¬ 
tion upon it. Id that part of the letter 
be says: 


“there is a marked diSer<^ncp ijotwoen tho dulcet 
theuah powerful t;Kea of the Brili>li lion and the 
arrierp -pensee Ramut of the Bciigul tiger. 


What the meaning of these words is, or 
what constructicn is to be put upon them 
T certainly cannot understand. The other 
inculpated letter is, I take it ono published 
in t’ e Englishman of the 28lb April, in 
which a short extract is given from Suther¬ 
land’s Weekly l^eporter, showing that 
Pwarkanath Mibber. J. appeared as 
Counsel for the Ranee in a case against Mr. 
Tayler Ranee Usmul Koowar v. Tayler 
(19), and the last part of the letter stated 
what was erroneous as well as ungram¬ 
matical. The sentence is as follows: ‘‘By 
this you will i)ercoivo that Dwarka- 
nath Mibter, J. who held a brief for the 
Ranee in this case, afterwards sat as a 
Judge in a cause between the same 
parties.” This is erroneous because 
Mitter, J., did not sit as a Judge in a’ 
cause between the same parties. But 
of what consequence is it ? Is it unpro- 
feBsionai or contrary to precedent that 
(19) [186fiJ 2 W ^307. 
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. i-rn.i n 'jf l.iw holding a brief 
{ •xi'tor va'-dtj sit Jiligeiu a dif- 
f, 3 r,c,_yf l)'!-\v3-;n tho same parties? 
It a rn!o of ebi [uefcte an I noth- 


0“’ II’; 1 ‘'i 


•'i • 

• • i 


^\;’;Te an Advocato tak- 
;r i! M-. ii :-'.iib, wliich aft■:r\tarcl3 
vij.; li .'foV'* i i-^o Conrt whoii lu io on 
Mk'is no p’lrfc in tlie caso. 
Cen-ihily. iha sugaesbion that ho sat aa 
•Ti.iht'iu a diifeo'nt suit between the 
si:no I'lrties w.is nc iinpnta'.lon. on 
Dwarhmath Mibter,-1. 

MA«:i-ili;ilS()N, .1.—Thewliole point of 
the lortor that Mibtor, T , having been 
coun~oi for one of the parties had boen 
guilty 0 ^ unfair and improper conduct 
in taking pirt in Hie case. That was 
the inniieulo contaiiiol in the letter— 
or '.vliv \vn it ()uhlished?i 

I don’t SCO why it was publislied. 

MArrin:KSi)N,'T.—Th-^rois a raisstate- 
:uent in the letter, A hich any one may 
see.’ 


Yos, and it carries its contradiction on 
the face of it. 

lMacphehson, J.—But the letter is 
•.■'onetheless an otTence for all that, when 
the manifest object with which it was 
written is considered.! 

It is hard to see how the letter can 
amount to defamation. There had been 
a great deal of excitement about the 
matter and — 

Macphkuson, d.—The letter itself is 
of no value one way or the other, except 
tiiat it goes to show the ■object with 
whicli it was written, in imputing impro¬ 
per coniuct to Dwarkanath Mitber, J.j 

There had been a good deal of exoibe- 
ment about this noatter, and this letter 
came bo Captain Fenwick’s hands, and 
he published it with a perfectly innocent 
intention. It is a icry'foolish letter, but 
nothing more. It does nob implicate 
Dwarkanath Mitter, J., or any other per¬ 
son and is perfectly immaterial one 
way or the other. That there was and 
is a great deal of excitement about these 
cases, can hardly be doubted. These 
cases have excited a great deal of interest 
and your Lordships need hardly have 
looked around the Court yesterday or to¬ 
day to see that this is the case. In spite 
of the beat of the weather the Court has 
been much crowded during the last two 
days, and this shows the enormous in¬ 
terest and excitement felt about this case 
as a sequel to the case of Mr. Tayler. 
The public of Calcutta, not only Euro- 


pe.ans but natives, ha.l become impressed 
with the value of the principles of 
English •Jurisprudence, and an idea had 
been engenderod that some of these prin- 
ciples were eodangerod by the action 
taken by the Court in Mr. Tayler's case 
{'2). In time long gone by a very sum¬ 
mary eouise was adopted towards the 
public in matters which affected the dig. 
nity of the Courts. In times long gone 
by, the person of the Crown was protect- 
ed with equally stringent prerogatives. 
The same with regard to Ministers of 
State, and remarks upou persons holding 
high oliices of State were prosecuted and 
dealt with almost as treason. He would 
remind the Court of a case in the reign 
of Edward IV, where a man’s deer was 
killed, and he wished that the horns of 
the deer were in the belly of the man 
who advised the King to do this. That 
was held to be high treason. Those days 
however have gone by, and the rights of 
free speech and free discussion have been 
gradually widened down to the present 
day. 

The greatest change is that in the free 
discussions on the doings of public men 
have now learned to view their safety, 
and men now see that it is good for the 
commonwealth and for the good of all 
that there should be free discussion, and 
that if it overstepped the proper bounds 
it should he punished by constitutional 
means. As I have shown, the discre- 
tionary power of exercising a summary 
jurisdiction in the case of libels upon the 
Court published out of Court, and after 
the termination of a case, has never for 
the last 100 years been exercised in 
England, it was a power to be exerciMd 
with the most guarded discretion a 
discretion which has been so gusrdei 
in England, that in the whole historV 
of English Law, not* one case could ne 
found in which English Judges had osea 
this power. The only cases m whicn 
this power is shown to have bssn used ar 
cases from the Colonies and the Isle o 
Man. Under these circumstances it i3 
not astonishing that it has caused grea 
public excitement, and it is not astonis 
ing that the Court should have been 
crowded as it was yesterday and to-day. 
have now, my Lords, only to close by re 
peating what I said before, that 1 
hardly feel the administration of jus i 
and the respect felt for this Court 
receive a heavier blow than they have r 
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reived by these proceedings of your Lord- 
•ahips, when it is remembered that tliese 
proceedings of your Lordships may give 
rise to an impression that your Lordships 
■consider a Jury cannot besafely entrusted 
'with the administration of the law. 

Mr. Paul then rose to address the 
Court. He said: — May it please your 
Lordships. The duty of showing cause 
against the Rule made by your Lordsliips 
which devolves upon me, imposes on me 
a task at once painful, delicate, dillicult 
and embarftssing. 

Painful, because I shall have to offer 
remarks upon the conduct of the Chief 
Justice, who is entitled, by his well 
•known services and immense talents, to 
a respect which is acknowledged and felt 
-by alNvho know him. 

Delicate, because in my duty to the 
"Court and my client I must be careful 
not to overstep the bounds of propriety 
on the one hand and must yet push every 
argument to the utmost limits on the 
<other. 

Difficult, because I have to contend 
against what may be considered to some 
extent a foregone oonolusion in the minds 
of your Lordships, based upon mature 
judgment and reflection. 

Embaraseiug, because it is clear that 
whatever arguments I may take up, have 
already been considered and weighed be> 
forehand by your Lordshi ps, besides which 
no specific grounds are laid down against 
which I have to combat. 

The learned counsel then proceeded to 

show how greatly indebted the community 

was and should be to the Chief Justice 
for having swept aside the cobwebs of 
oonfusioD, and for having substituted 
clear grounds of law in laying down the 
Penal Code, which existed only in this 
oouotry. 

V/hatever accusation might be made 
against Captain Fenwick surely every¬ 
body would acquit him of malice, "or of 
deliberately bad intentions. Whatever 
faults he had committed were errors of 
judgment. Steady justice was to be con¬ 
sidered as much the indication of public 
liberty as the freedom of the press. From 
the earliest records of civilisation, ac- 
tbority and liberty had always been in 
-contest. Id order tha^ the two may act 
in conjunction and harmony a line of de- 
finemenb must be drawn, a very ditfioult 
problem indeed, if it was to be governed 
«by the precedent of oases which occurred 
1918 C/97 k 98 
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in lingland 10 or 60 years ago. Some 

•lutiges have hold very singular opinions 

on the subject, and tborefore in that 

necossarvdelinoment one should rather be 
% 

guided by tho principles than the conclu¬ 
sions of these cases. It would, therefore, 
be better to coulino tlie argument to the 
question of the law, as to whether the 
Court had tlio right to try a casein which 
it was itself interested. Nothiug pub¬ 
lished after tho terniinaLiou of procee¬ 
dings coold be held practically as con¬ 
tempt. Mr. -lustice Wilinut’s oiiiuious 
are often commented on, hut they are not 
sound, hocau^e they will not acoonmiodato 
themselves to the present time?. He, 
however, was not according to Lord Camp- 
bell, a very b’-ight genius, and his opi¬ 
nions must be regarded as speculative 
opiuions. 

Whenever cases have come up of libels 
after the termination of proceedings the 
Judges have always refrained from exercis¬ 
ing their rights of punishing. Sir Samuel 
Romilly at ooe time held a strong opinion 
on the existence of this power but found 
he had gone too far, and be afterwards 
retracted. This retraction is a matter 
worthy of consideration, cor'ddoring the 
eminence of hispo-iii- m, his ]' ning, and 
the benefit he coLft.rcd ja nji ty (13, 
Adolphus and Ellis). No case in England 
had gone to the extent that a contempt 
after proceedings could be punished sum¬ 
marily: Crawford s case (16). In that 
case it was considered there was no ques¬ 
tion to go to the Jury, for the publisher 
bad admitted publicition, and in those 
days before Fox’s Bill, the question of 
construction was one for the Judge, 

Hero was a manner of proceeding in 
which the whole argument was one of 
law. Therefore, trial by a Jury was ab- 
surd, as the fact of the publication and 
authoi'sbip was admitted, if the construc¬ 
tion to be placed on a libel was for the 
Court to decide. In the jndgmenb of 
Patterson.J. it was stated that a case 
might be conceived, which would have 
the effect of paralysing the proceedings of 
the Court. I can conceive such a case, 
but I thought it must be more than mere 
defamatory matter. If a threat were 
made that your Lordships would be resist¬ 
ed in going to Court, that would lie a 
proceeding which would be likely to have 
the effect of paralysing the action ol che 
Court, as it would be actively impeding 
the administration of Justice. If the 
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woiIj (lici believe your Lordship’s judg- 
Dieub to be severe, and Caption Fenwick 
said = 0 , it would have no effect in paraly- 
sin^’the acti<>D of the Court, and the equa¬ 
nimity with which your Lordships sat 
there would not be disturl ed in the least. 
In no casein Kugland had thoJudges gone 
the length contended for. It was said 
that the Court could not properly punish 
as contempt auytliing which would not 
interfere with the working cf the Court, 
and I can imagine many cases in which the 


Court might \> 0 ll exercise this power. In 
the case of the Kimj v. Faulkner (3) it 
was held that a Commissioner of Ban¬ 
kruptcy luid not the power to punish for 
cuntenipt, 1 contend tint the letter \e- 
flectiug upon the sentence of his Ljrdsliip 


as severe ■•■•as not an obstruction in any 
\\a\. In the ease oA Fffj v. J/r/toJi (•!), 
Lord CampbellMiives of the Chief Jus- 
ices, Vol. d, p. ‘297, the judgment of the 
Wilmot, C. J. begs the question which it 
procee U to prove. It says the Court has 
power because it has the power, hut 
shows no instance of its exercise. 

It id for the Court to say if they are 
satisfied wif;h this judgment. The Judge 
dees not know where the power comes 
from. Thought is hero loat in language. 
(Here Mr. Paul read the ucto of Lord 
Campbell, to tiie effect that it was inex- 
pedient/or a Judge to exercise this power, 
and that the proper way to proceed was 
by criminal infonnatioo). 

The matters hero complained of are not 
scandalising to the Court. To think so 
would be to give the words too wide an 
interpretation. That is a question for a 
Jury. Van SanJu's case (i6) does nob 
come within that class. Where the Court 
sees a direct attempt to obstruct the pro¬ 
ceedings, then they are justified, but in 
Captain Fenwick’s case, the supposed ob¬ 
struction is from some reasoning or some 
argument; and then the Chief Justice 
says the Courts had better be shut up it 
is the inference of intention. 

Times have changed and the severity of 
the law is now much mitigated. With 
regard to this, whole pages of legal litera- 
bure teemed with cases of great injustice 
done by Judges under colour of law. I 
need go no farther than to instance the 
judgment of Sir John Jfhnch in the case of 
liavipdeii (20), in which everything was 
exhausted to show that in that case the 
right way of proceeding had bee n adop ted 
■ 20 . 


and to uphold in the strongest manner 
the divine rights of Kings. I understand 
your Lordship to say that if the misre¬ 
presentations had been confined bo mis- 
statements without anything being based 
on them, no notice would have been taken 
of them. I understand that your Lord- 
ship considers the letter of “Bystander” 
to be a contempt as reflecting upon yoar 
Lordship’s character and also that the 
advertisement calling for subscriptions 
was also a contempt of Court, as being 
intended as a demonstration against the 
Court. I have already submitted, on the 
authority of a number cf cases, that in 
cases of libel of this sort ona Judge, after 
proceedings had ended, the Court had no 
greater powers than an ordinary indivi¬ 
dual. There were other waysthan thepre- 
sent course of proceedings by which the 
honour of the Court might be protected, 
and the mental capacity of a Judge ought 
bo be of such a nature as bo prevent him 
from placing himself in the position of 
Prosecutor and Judge'in the same case. 
With regard to the animadversions in the 
letter of “Bystander”, nodoubb the word 
“ruse” is one calculated to annoy your 
Lordship, but I hope to be able to ehow 
to the Court, although the word waa 
not one which I can approve of, that 
it was really intended to express an 
impression which had gone abroad 
that your Lordship had given Mr. Tayler 
to understand that his apology would be 
accepted, and had thus punished him 
severely without even mentioning the 
apology. 

With regard to what was said to be 
the grossest libel—the opening^ of the 
subscription as demonsbrabionagainst the 
Court—Mr. Paul mentioned that in olden 
times, the Judges had vary curious ideas 
upon the liberty of the subject and the 
firmness of the British constibution. If 
almost anything was done, it was given 
out that the constitution was in danger. 
Even in later times a great deal of un- 
enlightenment clung to Judges of high- 
standing. In Lord Eilenborough s speech 
on Sir Samuel Romilly’sBill, reported in 
the 233rd page of the 3rd Volume of 
Campbell’s Lives of the Chief Justices, 
he strongly recommended that the punish¬ 
ment of death for felony to the amount 
of five shillings should not be abolished 
and so late as 1830, Lord Tenterdep 
strongly opposed the abolishment of capi¬ 
tal punishment for the offence of forgery. 
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Mr. PawZ then proceeded to read Sir A, 
Oookburne'a remarks in the case of TFason 
V. Walter (11) already cited by Mr. Een^ 
nedy. 

In modern days Judges do not go on 
the acts of their predecessors, they do not 
deliver judgments in such and such a 
mauner, because others have been of a 
similar character (here Mr. Paul cited 
several cases of overruling). The law as 
it is written is adamantine and immov¬ 
able, but the unwritten law is so elastic 
that it adapts itself to the present time 
and judgment can, therefore, beguided by 
proper discretion. If a dissent of opinion 
be contempt, then it is impossible to know 
what is not contempt, and one is at a loss 
to discover what and where the bounds of 
contempt exist. The Earl of Macclesfield 
was fined £ 3,000 and because the King 
dissented from the opinion of the House 
of Lords, he ordered the fine to be paid 
from the Privy Purse. Suppose a case of 
a man who had been fined, and that fine 
were to be paid off by any one in Court, 
is this a case of contempt? There is the 
case of the Corporation of Yarmouth, in 
Dunsford and East, on which the present 
case is judged. But surely that is carry¬ 
ing the law too far. When a man ex¬ 
presses his opinion that a verdict is 
wrong, or declares it to hs so, it does 
not follow that he says it is infamously 
so or that he even thinks so. In the 
present case there has been no obstruction 
of justice, and he was at a loss to con¬ 
ceive how it could be construed into a 
contempt of Court except by a process of 
harsh reasoning. There are wrong ver¬ 
dicts every day. In times pist perhaps 
Juries were more subservient to the 
Judges, and perhaps that was the reason 
there are so few cases on record of rever¬ 
sal of sentences, but that does not say 
that they were not unjust. Provided 
that they are deserved, animadversions 
on wrong judgments or on any public acts 
of any public men were of benefit to 
themselves and useful to the general 
community. If there were no liberty of 
the Press, then a Justice could say what- 
ever ho liked or pleased. 

Even if theirLordshipsoonsidered that 
Captain Fenwick ought to be paniehed, 
even then they would surely acquit him 
of any endeavour to sap the adminietra- 
tion of justice. But it was submitted 
that the present case was one for a Jury 
who were unioterested. 


(Court adjourned.) Upon there-assem¬ 
bling of the Court after a short adjourn¬ 
ment for tiffin. Mr. Paul resumod his 
argument. He said that in the judgment 
of Mr. Justice Buller, that learned Judge 
seemed disposed to consider that all anim¬ 
adversions on the proceedings of Courts 
should be prevented. He (Mr. Paul) 
submitted that an opinion pronounced 
adverse to tlie judgment of a Judge and 
Jury is perfectly justifiable if not of a 
calumnious nature. 

[Macpiierson, J.—Suiely that is not 

disputed.) 

Mr. Paul said that was the decision of 
Mr. Justice Duller in the case he liad 
referred tc. He (Mr. Paw/) would only 
say that be was one of those whe, wlren 
occasion required, expressed himself 
strongly in cases where ho felt strongly. 
There had been cases of Judges of the 
High Court expressing themselves in 
strong language, Mr. Paul submitted 
that if an article was written and 
published bona fide, the reasons ought 
not to be tested by the severest logic, 
for if so, the Governmout of the world 
would rest in the hrnds of two or 
three persons. If that were so his 
Lordship the Chief Justice’s decisions 
could be never assailed, if the reasons of 
anything which was alleged against them 
were to be put to the severe test of logic. 
Mr. Paul then quoted the case of Burro 
Ckunder Roy Chowdry v. Shoorodhonee 
Delia (21), where the present Chief 
•justice had made use of strong language 
in expressing his opinion, and 'nad sai l 
that to come to the con Jusioii c,,me to 
by the majority of the Judges in that case 
would bring discredit upon the law and 
upon the administration of justice. Mr. 
Paul continued and contended tliat in 
oases of this kind it was necessary that 
not only the words but their intent 
should be calumuious before it could be 
made an offence. Mr. Paul maintained 
that these articles did not come within 
the meaning of the word contempt, as the 
judgment of the Court in the case re¬ 
ferred to was gone and final. He w ould 
nosv proceed to interpret the law with re¬ 
gard to the liberties of the press. It was 
a noble example that Lord Brougham 
showed when in trying a question relat¬ 
ing to the privilege of members of the 
House of Commons,»he did not hesitate to 
ca9t__a8id0 certain ^cided cases, it 

21 . (ie'68) 9 W RiOS f 
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lijjove'.l hifn to lo so. He (Mr. Paul) 
i-:lc-3:l tli'iir ijor.lshi|).s to do the same. 
\li-. al?o read some passage from 
.Mill on lii'-.'rtv denuing the right of cri¬ 
ticism of juiliHc men. 

He then summot up this portioQ of his 
arguinont by submitting that he was 
right in stating that with the exception 
of two Colonial casei, one of which was 
Cra'oford's case (IG), in which thedetails 
led liim to believe that although the 
Court was not sitting, yet tlie proceed¬ 
ing’s were still pending, for in that case 
Fjarle J., sail that it was quite possible 
to conceive cases oi contempt calculated 
to paralyse justice and, therefore, the 
Court would vin'iicUo its administration, 
■ml t!iat. it was for the C urt in each 
case to decide whether it amounted to 
that. Ti the suit had been terminated 
these observations would not have been 
applicable. 

Sir Samuel Romilly, a great man and 
one who had done very much for the good 
of the country, and w'ho was a great 
authority, gives an account of certain pro¬ 
ceedings before Lord Erskine. They are 
stated in 6 Iiord CaiupbeU’s Lives of the 
Chancellors, p. 56'*i. He states the facts 
and lents i i case in wtiich he had 
endeava- d to » s n,de Lord Erskine to 
exercise this j'’i‘njt;on, but Lord 
Erskine had decline 1 to commit. Sir 
Samuel Rnnilly made some very harsh 
comments on Lord Erskine’s conduct but 
eventually he had himself retracted his 
arguments, and said he believed that a 
contempt of this kind ought to be prose¬ 
cuted as a libel. And in McDermott’s 
case (7), the facts were open when leave 
of appeal was applied for. Lord Wsstbury 
saw the necessity and gave the leave to 
appeal, thus marking his disapprobation 
of the committal, and although subse¬ 
quently that was rescinded, that proved 
nothing, beoiuso it was merely refused as 
there was no jurisdiction to entertain an 
appeal in the case. 

In the case of Wallace, In re (17), 
gross charges were made against the 
Chief Justice by letters sent to him. and 
before the proceedings were terminated, 
and that of course came within the class 
of direct contempts, because the letters 
containing the insults were sent direct to 
the Chief Justice. Tberelore, the case 
was narrowed down to thocasein Wilmot 
•And a case which occurred in the Isle of 
Til’.iQ, which shows that the power was 


doubtful and did not prove satisfactorily 
that a man could bo punished for re¬ 
marks male after the conclusion of the 
proc'ieclings. The question seemed to be 
an open question, which, if properly 
considered, would show that no such 
power really did exist. The next sub- 
^ct was the mode of proceeding to be 
adopted, supposing this to be a case in 
which the Court etill retains of the opi¬ 
nion that they have a right to punish. 
Id order to show cases where that power 
clearly existed, Stockdale v. Hansard 
(22) shows the general opinion that such 
cases ought to go before on impartial 
Jury. Then as regards Birc/i v. Walsh 
(GJ, DO grosser case could be conceived 
than this, and yet the Court thought that 
the safety of its honour was not impeach¬ 
ed, and that the futile attempts would 
but recoil on the authors. Letters Patent, 
1865, S. 30, is already before the 
Court, and here if the offence does not 
come under the second exception, then it 
is plainly defamatory and consequently 
triable under the Penal Code. In Long 
Wellesley's case (l) Lord Brougham con¬ 
siders that the proceeding for contempt- 
are criminal proceedings. 

Here in the present case was no speci¬ 
fic charge. 

[The Chief Josttce.—T he charge is 
for publishing those letters and notices 
which are in themselves contempts of 
Court.] 

Yes, but there is no specific charge. 
[The Chief Justice. — Then how 
would it be in the case of an indictment 
which would only say-— “That on a cer¬ 
tain day he did publish and set forth cer- 
tain articles?”] 

Then, my Lord, there would be an in¬ 
nuendo. 

[The Chief Justice.—I f you are ig* 

noranfas to what I complain of I will 

tell you.] ,, 

lotbecase of indictment there would 

be a Prosecuting Counsel. 

[The Chief Justice.—B ut if tnere 

were none?] 

Then the defendant should be told. 

[The ChiefJustice.— The substance 

of the letters and the advertisenaent was to 
get up a demonstration to teach theC i® 
Justice a lesson, and the article state 
that the Chief Justice would raise a 
storm which he would not find it ® 
quell. Those were the letters wb^ 

22. (1839) 9 Ad & Bell 1=2 Siarkie 204. 
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formed the contempt. Do you wish an 
adjournment, Mr. Paul, to consider the 
charges as now explained?] 

No, my Lord, but I submit that my 
client is prejudiced in not knowing the 
precise charge brought against him, and 
which he is expected to meet. 

Mr. Paul went on to state that the 
course adopted by the Court had pre¬ 
judiced his client, and wasacourso which 
ought not to be resorted to except where 
it was imperatively necessary. There 
was a definite punishment provided for 
defamation in the Penal Code, and a de¬ 
finite way of trial provided for such cases. 
It was never intended that offences of 
this description should bo dealt with in 
a summary manner. Mr. Paul then re- 
ferred to the jurisdiction of the Rudder 
Court in cases of contempt, the punish¬ 
ment for which could not cxcfei a fine of 
Rs. 200, or a month’s imprisonment 
where the fine was nob paid. In America., 
it was stated in Kent's Commont.uies. 
Vol. I, page 321, that the Courts could 
only summarily punish in those cases 
where the oontempb was committed in 
the face of the Court, or was such as to 
obstruct tho course of justice. This 
Court was precluded from punishing ex¬ 
cept by t!i 0 Penal Code, and the I’enal 
Code can only punish such oltcnco as 
come under the sections in that Code. 
The question was whether what w'as 
printed as bona fide criticism might he 
a better kind of opinion but not cos- 
sarily more bona fide than the mere ex¬ 
pression of opinion. The well known 
case of a Judge in the Colonies who was 
told to give his opinions but not his rea- 
BODs for those opinions is a matter of 
history. 

On the I3th Aprilawarrant was issued, 
and Mr. Tayler appeared in answer and 
admitted the authorship of those letters. 
In commenting on Mr. Tayler s cane (2) 
his audacity and his carelessness were 
certainly in.lefonsible The Chief Justice 
therefore brought a strong artillery of 
argument to bear against him. On the 
other hand Mr. Tayler had some reasons 
for complaining, although not sufficient 
to justify him, but still he lelt mortified 
against Mr. Justice Mitter. Yet this did 
not warrant his careless way and the 
style in which those letters were written 
Mr. .tuatioe Mitter might have retracted 
what he had said as to Mr. Tayler being 
directly guilty of fraud, a statement which 


(Peacock, C. J.) 

there was not atittleofevidence to prove 
80 far as it meant personal fraud There¬ 
fore, Mr. Tayler had a grievance which 
might have lieen some extenuation of his 
conduct and have mitigated his offence 
and on tho'^e grounds his sentence miglit 
have been lo'? severe; yet not one obser¬ 
vation,not one remark appeared in the 
long and carefully considered judgment 
pronounced upon !iim to sliowtliat there 
was a single point in his favour, It 
did not say that he was galled or 
that he submittel at once which 
he did without complaining of 
his arrest. His suhmissior. and his 
■apology might have been sullicitnb and 
could have been accepted. In tho outside 
world his wrong was supposed to be true. 
Yet the Chief Justice went to work with 
all the zeal and labour for wliiob his 
judgments are conspicuous bo turn every 
point against Mr. Tayler. It would be no 
coinplimeut were ono to sov that the 
Chief Justice hnd been careful in prepar¬ 
ing his judgment. Yet that judgment 
shows in no v;ay that Mr. Tayler was 
suffering under irritation which might 
have sotnc cause for his conduct. Mr. 
Paul then proceeded to rt'forto the third 
occasion when Mr. Tavler was brought 
up, vJien lie presented a pe'ilion and 
madn a further apology. 

[MacI'HKRSON, .].--The fact of his 
making an apology did not entitle him to 
bis discharge as a matter of right.] 

Mr. Paul said that it was a matter of 
expectation that if be did aptdogize he 
would not he subjcced to jiny further 
punishment. In ihe case Pijfard and 
Captain Francis. In re. (23) in which Mr. 
Piffard and Ciptain Prancis were tried 
for contempt of Court, the Court was 
satisfied with an apology expressing sor¬ 
row for what had occurred in lieu of all 
punishment. 

[MaCPHBRSON, J.—All 1 meant is that 
a man oinnot claim immunity from 
punishment from the fact of having made 
an apology for his offences.] 

TiieChikf Justice.— Suppose a man 
were to knock another person down in 
the street, and on being arrested, iri.ike 
an apology. Would ho be enldtled to con¬ 
sider that^ufficienb amends?] 

Mr. Paul sai 1 that in Van Sandan’s 
ease (15), which was a very cross one, a 
simple apology was held to he sufficieol, 
and quoted Sir G eorge Rowe’s rema rks in 
23. (lee.'l) 1 Hydo 79. 
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tli.it '•■'..-e, v.-iierein he said he 'aouI.'I be 
unv-;l;in.^ to inflict, pnnisliment if he 
cou i iii: 1 a esi.'ressioD of regret. 

.'If Paul said that- he considered Mr. 
layler s lirsl- apole:‘v to have been asufli- 
ciaut 0L3, \.ben he expressed 

bi.^ .sorrow, lint implied ail retractations 
and lie iiid not r-hink it v-as necep'=arv 
for liiin to retract everything, and say in 
so raaiiy v.orns that v. hat he had Uid 
was That apology appeared 

to iiiin {.\L Paul) to have i>een a 
suilici.mt and ample one and this 
formed one of the grounds for the writ¬ 
ing of the letter of “Bystander,” which 
had been referred to. When it was 
pointed out to Mr. Tayter that his apo¬ 
logy contained no retractation he made 
the only letractation ho cculd. Under 
the <-:rcui!isianc-?s nothing had been said 
to M’. ja\jer but that his fetier-s were a 
contempt, and liis apology was therefore 
ag.9iiefal one. He was not told of any 
i-articu!:ir contempt in anv of the letters, 
and -vhen ho begged to be allowed to re¬ 
tract everything which the Court consi- 
dere l to he a contempt, he (Mr. Paul) 
cjnsiaored that to he quite sufficient 
Another fact was that his Lordship in 
1113 judgment on Mr. Tayier did not men. 
Jion one word of his published apology, 
ou- after passing his sentence ho said 
^oinothrjg about it. It might very 

naturally have happened that in a longaod 
elHhorace judgment like that, his Lord- 
snip might have forgotten to mention .it, 
but outside people had criticized the 
omission: and it had bean mentioned that 
although the pnblished apology was one 
which emanated from the suggestion of 
the Chief Justice, yet that his Lordship 
had not once mentioned it in his judg. 
ment, nor taken it into consideration in 
mitigation of punishment. 

[The Chief -Justice said that after 
the delivery of his judgment he told 
Mr. Taylor that if be made certain ad¬ 
ditions to his appology which had been 
already published, his punishment would 
be mitigated.] 

Mr. Paul said that the apology which Mr. 
Tayier had been required to make was a 


most abject one, and he was surprised that 
that gentleman did not consider his re¬ 
putation to be worth more than a month’s 
imprisonment.] 

[The Chief Justice.—I do not con¬ 
sider the apology was an abject one. 

Mr. Paul said that it appeared to him 


the apology was a most abject one, as 
Mr. Tayier i-tated that what he said was 
unwarrante-'i and wholly without founda¬ 
tion. He (Mr. Paul) would havesutfered 
six months’ imprisonment, no matter 
liow much in the wrong he might have 
been, rather than make such an apology 
as that. However much sympathy Mr. 
Tayier mighti have had at first, he had 
pincealtogether lost it by such conduct. He 
did not blame bis uordship for demanding 
the apology, as it seemed to have been fixed 
in his mind that such an apology was 
necessary. Mr. Paul mentioned the faot 
that Mr. Tayier's final apology was not 
to be received till a week after the judg- 
ment had been pronounced, so that itwaa 
POPn that his Lordship had fully made up 
his mind, no matter what apology was 
given, to sentence Mr. Tayier to a fine of 
Ks. 500 and a week’s imprisonment. Ha 
only referred to this in order to show a 
reason for the misunderstanding which 
had arisen. As regards the law of the 
case of Wellesley v. Duke of Beaufort (l), 
that was a case in which upon only an 
apology being made the order was dis¬ 
charged, which shows that an apology is 
sufficient sometimes. And further, the 
Chief Justice expressed no opinion that 
the affidavit, or rather the apology to the 
affidavit, was an aggravation of the offence 
until he delivered his judgment, yet that 
affidavit was before him. 

[The Chief Justice.—I was not advis¬ 
ing Mr. Tayier.] 

No, my Lord, but you gave the im¬ 
pression that if the affidavit was rectified 
and the apology published, Mr. Tayier 
would be discharged. 

He then continued.—There was noth¬ 
ing in the character of the Chief Justice 
to induce the editor to caluminate and 
attack him. In faot he only said that in 
case he carried his dictum too far be 
would raise a storm. There is surely no 
contempt in that. The only dictum was 
that the printer and publisher would be 
proceeded against; naturally the editor 
took offence at this. This did not refer 
to anything the Pioneer had said. The 
Pioneer contained no dictum. It was the 
Friend of India that contained the dic¬ 
tum which the editor thought was going 
too far. Since the Court has signified its 
disapprobation, the newspaper has been 
silent on the subject and in no way en¬ 
deavoured to prejudice proceedings. 
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[MaopHERSON, J.—The article of 201/11 
April states or at lo\st imputes that the 
Chief Justice aobeJ wrongfully au'l at. 
taoksvJ au'i tiirnei everything against Mr. 
Taylor that he possibly could, and then 
protests against the cruelty {not the 
severity) of the sentence. There is a 
vast difference between cruelty and seve¬ 
rity. Thepostry must be taken as a pirt 
of the article.] 

Mr. Paul said that this was merely an 
expression of what the public opinion 
was. Surely an editor is not responsible 
for an opinion that prevails or for ex¬ 
pressing it. The Friend, of India had 
done the same thing. He himself thought 
that Mr. Tayler would have hnen dis¬ 
charged. In fact from what the Chief 
Justice had said on Tuesday, he (Mr. 
Paul) did Dof attend on Saturday al¬ 
though he was watching the case for Mr. 
Tayler—for in fact he thought that noth¬ 
ing further would be done, ^laoy people 
thought that the public apology was not 
fairly treated and therofora they thought 
the sentence a cruel one. Exception 
should not be taken at that one word 
“cruel'’ here, which merely meant harsh, 
and nothing more. The editor had never 
had a wish to impute malice to the Chief 
Justice, or he would not have paid the 
tribute he did to the Chief Justice’s 
talents, etc,, which he did in the lines 
directly preceding the word ‘cruel.” 
Surely the Chief Justice was a little too 
sensitive. There was not one misstate¬ 
ment, not one hostile criticism even, and 
could that article be called mala fide? Il 
was difficult to convince a Judge who 
himself bad to pub what construction be 
pleased on the seatenues he found offen¬ 
sive and bo judge of their meaning him¬ 
self. Did the Chief Justice think that a 
Judge who thought he had done right 
should not be told he had delivered a 
cruel jndgment (meaning a harsh judg- 
medt) if that judgment had been unneces¬ 
sarily severe? A'fter all the Chief Jus¬ 
tice did go unnecessarily into the past 
life of Mr. Tayler and the hearers upon 
that thought the judgment cruel. 

[The Chief JusTios.—The object of 
that judgment was to justify the Court 
and not to attack Mr. Tayler.} 

Mr. Paul here mentioned the very 
strong remarks which had been made on 
Bbee, J., and the jnry who had tried 
Toomer when almost every newspaper in 
Bngland denounced both the verdict and 


the sontenco. ITo continued; Mr. Tivylor 
had a grievance anil in consnijUfince of 
tliatliO'lid very nn'.vis:'ly insult Mittor.J. 
The Chief fintioo’!? liigb and cxaliiod 
position [)r ‘vents him from seeing disap- 
p-jii’tod suitors, and froin witnessing 
wlnt such mon feel. Mr. Tayler knew 
tint he \».isiiot in tho coiintiy when 
tlio fraud 'va-; cominitte 1, so that at 
tho most lio coiil'l only he accounted 
guiUy ol censtr’iotive fraud, not of 
any ;nora! fraul. Hal \littor, J., 
saifUhat hiio fraul was p-rpeiratel by 
Mr. Taylor’s agonb all would liavc been 
well but lie did not do so, Mr. Paul 
then procoodel to comnient upon the 
iulginent, sbo-ving that Mr. Tayler really 
ha 1 beeu agijriovod, The Chief du-tice 
in bis judgment in tl'-e case of Zulioeroon- 
niss.i against Mr. Taylor said that it was 
unnecessary to consider ibis ijuestioQ 
whether there had been any fraud or con¬ 
cealment. To this judgment the Ilon’ble 
Mittor, -T. Slid, “I entirely concur,” and 
when tho Chief Justice said tint it was 
uoneee-sary to enter into tlie question, 
Micter, J. hold that it was not nec9:,sary 
to decide, for that was part of the Chief 

Justice's judgment, and theu ho wanton 

and found that Mr. Tayler had been 
guilty of both fraud and concealment. 
There was no evidence before the Caurt 
in tliat case to justify Mitter, J - in saying 
that Mr. Tavlar had committed fraud. 
All that could by any means have been 
sail upon the ovideuce was that a fraud 
hil been oonscructively committed on be- 
half of Mr. Taylor, but not by him, be¬ 
cause all the sransactious with Ahmed- 
oollah were conducted by Enayut Hoa- 
aein, who was acting as agent for both 

parties. ti # i 

The Court then adjourned bo tlie toi- 

lowing day. 

Mr. Paul in resuming his argument 
the next morning said when the Court 
rose the day before he was still on he 
subject of the article of 26bh Aprd \ i 
reference to that part of i. ^^^ich bated 
that every possible point had been turned 
against the accused. He (Mr had 

endeavoured to show 
had good grounds for 

the decision of Dwarkanabh Mitter, J.. 
concluded by showing that alt^hough the 
Chief Justice had declared it to be unneces¬ 
sary to decide whether there had hwn 

any fraud or concealment on the part of 
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Mr, Tayler, Dwarkanath Mittev, J., after 
ileclnring concurrence in the jud-^inent 
of the Chief Justice, went further, and 
expressed what he (Mr. Paul) could not 
help thinkinj; was a dissent from the 
judgment of the Ctiief Justice, that it was 
unnecessary to decide that fraud had 
been committed. Mitter, J’s judgment 
was as follows: 

"I entirely concnr. I feel no hesitation in 
holding th.it the plaintiff is entitled to recover 
both upon the .ground that she has paid a debt 
due from Mr. Tayler to Ranee U.3inedh Koer 
when she was under no obligation to pay it, as 
also upon the ground that a fraud ha? been per¬ 
petrated ag?.in=t her by Mr. Tayler in concealing 
from her tlie fact that the estate sold bv him to 
her was under attachment in execution of a dec¬ 
ree of Court. I should have been e.xtiomclv sorry 
if the state of the law were otherwise.” 

As to the duty of tho Judges, he 
(Mr. Pan!) must refer t .5 the Bench as it 
must know hotter what its duties were 
than any of the outside world, but it 
struck liim that it behoved Judges to he 
particularly careful in the expressions 
used ill their judgments, tint the ordinary 
meaning was to he giveu to the words 
used. If a Junior Judge tliouglit that 
the judgment of his senior required to be 
made stronger by further remarks, it avas 
his duty to make them and to give his 
reason for doing so. But in this 'case no 
reasoQ was given as to why, when the 
Chief Justice had declared it was un¬ 
necessary to go into the question of whe¬ 
ther there had been fraud or not, the 
Junior Judge should have considered it to 
be his imperative duty to come to a 6 nd- 
ing directly opposite, without assigning 
any reason. He (Mr. Paul) would as¬ 
sume, as indeed the judgment showed, 
that the bargain for the sale of the es- 
tate was altogether carried on between 
Enayut Hossein and Ahmedoollah and 
that Enayut Hossein acted in the matter 
as the agent of both parties. Enayut 
Hossein stated that Ahmedoollah knew 
Of the attachment, and that he had told 
him of it. Mr. Tayler was at a distance 
at the time and took no part in the pro¬ 
ceedings, and how therefore was he to 
know that Enayut Hossein, who was act¬ 
ing as agent for both parties, bad kept 
concealed a fact, which was in his know¬ 
ledge, from his other principal? Dwarka- 
natb Mitter, J., did not say in his judg¬ 
ment that the agent of Mr. Tayler had 
committed fraud, and that Mr, Tayler 
was constructively responsible for the 
acts of his agent, but be said that 
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Mr. Tayler had committed a fraud 
himself, and he (Mr. Paul) contended 
that that conclusion was arrived at with- 
out there being a tittle of evidence to- 
support it. Mr. Tayler never took any 
part in the contract with Ahmedoollahi 
from beginning to end, but left it all t»- 
his agent, and an amount of moral obloquy 
had been thrown upon him which there- 
was not a tittle of evidence to support., 
The Chief Justice in his judgment had 
expressed his disbelief in the evidence of- 
Enayut Hossein and his belief in that of 
Ahmedoollah, not from the fact that the- 
evidence of one was preferable to the- 
other by reason of character, but from a 
chain of circumstances. His Lordship- 
had shown in bis judgment that if Enayut 
Hossein was-to be believed, there would- 
have been something done- which had not 
been done. He would ask his Lordsbip- 
to bear in mind these facts. The judg¬ 
ment on the original case was tanbamount 
- - perhaps not to a direct charge of perjury 
against Enayut Hossein, bat saSioiently 
so for Mr. Tayler to hold and express the 
opinion that the Court had considered be 
had been guilty of perjury. He would 
now refer bo Mr. Tayler’e petition for a 
review of judgment. In that petition Mr. 
Tayler said as follows: 

‘‘All your petitioner now desire? to do is to 
inform the Court that the statement put in and 
the evidence given by Enayut Hosssln and his 
creatures are totally false.” 

This was a statement of fact and was 
nothing more than what the Court had 
already decided in its judgment. Mr. 
Tayler’s petition went on 

“and was made and given without the approval 
concurrence or knowledge of your petitioner, and 
in direct opposition to the instructions given- by 
your petitioner to Enayut Hossein before ol» 
departure from ludia.” 

Mr. Tayler said that the fabric of tho 
defence set up by Enayut Hossein was 
directly contrary to the instructions ho 
gave him before leaving for India. Mr» 
Tayler never disputed nor wished todis- 
pute his liability for the money aud when 
the action was brought against him, the 
defence set up by bis agent was directly 
contrary to the written instructions which 
he had left behind him. Mr. Tayler, as 
far as he was Aggrieved, was satisfied by 
the statement that the Chief Justice had 
not made any imputation of moral fraud 
against him, and he accordingly bowed to 
the judgment. The Court allowed tho 
proceedings for review of judgment to go 
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on and Mr. Tayler fully helioveil that 
gome justice would bo done hiiu in bliab 
way. Pie had put in a petition which he 
had verified by allidavib, praying that the 
words used in the judgment of tlie 
Hon’ble Mr. Justice Dwarkanath Mitter 
might be in some way retracted or modi¬ 
fied. This might have betn done without 
detracting from the gravity of the judg¬ 
ment in any way. The coarse of justice 
did not require that the words should 1)8 
repeated and though the Court was right 
when it said that it could not go on to a 
review of judgment in a case where tlie 
party applying to the Court did not ex¬ 
press himself aggrieved at the decree *he 
Court might have done something for the 
reputation of Mr. Tayler hy retracting or 
modifying the remarks which had been 
made against him. That might be done 
by stating that the fraud imputed to Mr. 
Tayler was fraud committed hy Mr. 
Tayler's agent in his absence. In the 
judgment of Messrs, Norman and IjocIi, 
in the Ticaree case, words wliich were 
used in the judgment were afterwards 
modified, and the same might very well 
have been done in this case Mr. Tayler 
could not 1)3 oonsideral to be an active 
party to the perpetration of the fraud as 
he was absent in England at the ti.ue and 
when the negotiations were going on with 
Ahmedoollah, Mr. Tayler was onlv con. 
struotively negotiating with him through 
hisagent Enayut Hossein and not actively. 
Mr. Paul then submitted that in order to 
correct what was found to be an error in 
a judgment it was nob necessary that 
there should be a reivew of judgment, and 
the Court, in the case of an error in a 
judgment which was admitted in itself 
to be a correct judgment, had power to 
rectify the error, by retracting or modify¬ 
ing the expression to which exception 
had been taken. If a date in judgment 
was found bo be wrong or the names of 
parties were declared wrongly or a genea¬ 
logical tree was nob properly placed in 
the judgment, it would nob be necessary 
to apply for a review of judgment in order 
to correct them. His Lordship the Chief 
Justice in refusing the application for a 
review of judgment said: 

"It appears to me that there is no ground 
for reviewing the’ judgment. I have read very 
carefully the judgment which I delivered in 
this oaee, and see nothing in it which I can 
retract. 1 did remark npon the jadgment of the 
Subordinate Judge, bat abstainedfrom expressing 


any opinion as to wiiotlicr there was any fraiidii- 
lent concoalnii'ijt on the part of Mr. T.aylor." 

In bho course of Mitter, .1 8. jndginont 

on the same application, lie said; 

"I wish to add however that I shoiiltl not be 
ju.stiliod in withdrawing the remarks in question 
upon an cr jjarfc procec'ding of this bind. Enayut 
Ilcsseiii is not before the Court, and so far ns the 
plaintiff is concerned she is in no way interested 
in opposing this application, inasmuch as the 
petitioner is not seeking for any interference with 
the decree which had been pass d in her fav ^ur." 

If this were to be the case, it wouM he 
ini possible for a pencil to ohtsvn redress 
for iujurios of tliis kind, if the other per¬ 
son '.\or 0 out of tho juri?diction of the 
Court or transiiorted beyond the seas. 
Why was Mitter, J.,so cvroful of the 
reputation of Enayut Hossein? If tliese 
proceedings were prtrfe tliurc were no 

grounds to ali'eeb Enayut Hosseiu s cha- 
racter; why should lie reject tho petition? 
Why should tho Court express no opinion 
on evidence before it? Nobody a'lked 
Mitter, J.. to hold Euayut Hossein guilty 
of the Siiious oll’ence. Mow could a pro- 
seuurioi) Ivivo benefited Tayler when lue 
Chief .Uisiice had ahei'.dy stigmatised 
Enayut Hoss.du as guilty of a f:ilseliood,- 
aod when Enayut riossf-in was at that 
very time undergoing a sentence of im¬ 
prisonment for frauds nci'i'Ctrated against 
Mr. Tayler? Why shoull ho lie put to 
these great expenses? Surely it would 
have been sulliciout for Mitter, J,, to 
have said that during Mr. Tayler s ab¬ 
sence this fraud was committed by his 
agent. It does not matter whether Mit- 
ter, J., believed Kelly or not; it is sufli- 
cient that Kelly took bho resi'ODsihility 
himself; healmibbed that Mr. Tayler had 
DO band in the fraud; this was evidence 
prima facie. Many European gentlemen 
had to rely on their agents for native 
contracts.' It was very good advice of 
Mitter, J’s. that Mr. Kelly should have 
known what was in the stateroenb, bub 
that advice w’as impracticable. Mr. Tay* 
ler was deejily aggrieved. The reasons of 
Mitter, J., wore nob satisfactory; if it 
was intended to charge Mr. Tayler with 
personal fraud, there was nob a tittle of 
evidence to support the accusation. Had 
he pub his grievance in a short, clear, 
logical way he might have cleared hifl 
character; but he went into the hyper¬ 
boles censured by bho Chief Justice. 
Mr. Tayler was more sensitive on account 
of the Chief Justice’s observations, The 
Chief Justice had delivered the judgment 
from an attacking point of view. He felt 
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t 1 . f' j'; h?J. keen nttackea. Hero 

is [iV. jf <A tije ovil '.f the iiro50cutor 
bcitiL^ I ijo JuJi'.o. Tiio Chief Justice con- 
si'l-.'r-.’'! Ml*. in^iolenco and the 

iu?r.l; n'icred. to J., but he forqob 

^Fr. i'mI'is f-ricvi'nce. Mr. Tayler, ba- 
iiii^ a ; :■!) of ij'.T.b liistoric reputation, 
p'V'! 111 ? :u] iiuiorfcuua'Q luan, hut a man 
o! . ,!j .’.ccomplis'i'iients, though from 
Mi.'j time lie took lo being vakil, he acted 
vci'v inifcrtun.vtciv, foltcJeoplv the attack 
on Ills cluracter, li win" descended from 
hi.' hi!-bi position: there was tlierefore 
some exteninbion for his offence, not per- 
liaps suflicient to stop the Chief Justice's 
jud^meat, but siinieienb to mitigate the 
blarne an 1 le.ssen his degradation. 

'Ir. Pauf then turned to the subject 
uf tne opiriion which had been formed as 
to Mio .sa'.'-'rity of his Lorilshifj’ssenteoce, 
and went on to siy that he submitted, 
with ill! due r-'.^ppct, for Mitter, J.. and 
tn the Court, that in his view the reasons 


Wiiicn had '.een given for the view which 
had heoQ expressed of Mr. Tayler’s coo- 
du(^u by Mitter, •!., were not correct, and 
that gentleman had every right and rea. 
sou to complain of having been adjudged 
guilty of frail 1 without any evidence to 
support that view, and he also had a 
right to complain that when he presented 
his petition for a rovi-^w of judgment, the 
Judge refus^id to retnet or modifv one 
single word which ho had used. AlTthese 
circnmstanc'is might he urged inextenua- 
fcion of the conduct of Mr. Tayler. 
Mr, Tavlfr hai committed a very foolish 
act, -iou’ntless, in apjiealing to the papers, 
but the Court must look to the provoca¬ 
tion he had received. There was no 
doubt that Mr. Tayler had a grievance, 
and if he had proceeded to vindicate his 
character in a proper way, it was not im- 
Ijossiblo to say that public sympathy 
might uot have gone with him. 

With regard to the second point of the 
same subject, the allegation that the 
Chief Justice had turned every point 
that could be turned against Mr. Tayler 
with great severity and bitterness, Mr. 
Pual proceeded to justify these remarks. 
With regard to the judgment itself if the 
Chief Justice thinks that the two oases 
of the Ranee of Tekareo and of Zuhooroo- 
nissa had such connection as to make it 
proper to introduce the point into his 
judgment respecting the maid, there is 
some reason, for “Curiosity” in his letter 
deeming them to be connected oases. 


.\s to the observation made by your 
Lordship on the statement in the Ist let- 
ter and the petition of review and Mr. 

Tayler’s oral explanation, I cannot help 
thinking your Lordship has misapprehend- 
ed Mr. Tayler’s meaning. I believe Mr. 
Tayler meanttosay that if Mitter, J. had 
based his judgment on the hypothetical 
case of fraud ho would have had nothing 
to say, aud not that if the Chief Justice 
had agreed with Mitter, J. then he would 
have had no ground of complaint. The 
plea as to whether there was a fraud is 
one thing, that Mr. Tayler was the 
author of it, is quite another. Mr. Tayler 
did not attack at all the judgment of 
Norman and Loch, JJ. I think the 
attribution of degraded cowardice con¬ 
veyed by your Lordship was not founded 
on the facts of the case. Tayler bad no 
ground of complaint against your Lord, 
ship, and that was the reason he did not 
attack you. It was not because yonr 
position rendered you unassailable. 


[Macpherson, j.—W hy are you argu¬ 
ing on Mr. Tayler's case? Is it with the 
view of showing that the article in the 
Englishman of the 26th April is correct 
in facts.] 


Yes, my Lord. 

[MaCPHERSON, j.—T hat the judgment 
of the Chief Justice was a vindictive 
judgment,] 

No, nob with that view, bub that it 
was an unnecessarily severe judgment.^ 

[MaCPHERSON, J.—The imputation in 
the article is that the sentence was a 
vindictive one. The wording of the pa¬ 
ragraph is nob that the sentence was 
severe, but that it was cruel,] 

[The Chief Justice said that the 
word "oruel” imputed a wish to cause 
pain.] 

That, I submit, is not the meaning 
which the word is intended to convey. 

[The Chief Justice.—I f the remark 
was merely that the judgment was a 
severe one, it would be no conbempl'* 
That would only be fair criticism.] 

Mr. Paul said that he was placed in 
a very peculiar position. There was not 
the slighest intention to oast an imputa¬ 
tion on his Lordship, but the whole oass 
had turned on a misunderstanding which 
had unfortunately arisen. Where the 
word “cruel” was used, it only meant to 
express harshness and severity and noth¬ 
ing more. 
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[The Chief Justice.— Tho article 
aays that I knew of Mr. Tiiylor's bid 
state of health. That I did not know; 
all that I did koow was that he was 
sufferiog from gout, and as I had shortly 
before that seen him in society and know 
that he wa? ablo to make a jounioy to 
Patna, I did not know he was sulToring 
from anything else thau a simple attack 
of gout. I knew nothing of what was 
stated in the medical certificate until 
after the judgment had been dolivered.] 
Your fjordship comes to the c.ouc'lusion 
that this article is intended to charge 
you with cruelty. 

• [The Chief Justice—I f the word 
only means severe I do not complain.] 

Mr. Paul said that the word ' cruel” 
in the articles must be taken in connec¬ 
tion with the words which followed it. 
In one part of the article t!\e sentence 
is cilled a cruel one, in the next para¬ 
graph the words "the harshness of the 
sentence” occur, and a little lower down 
there are the words “cruel severity.” 
Captain Fenwick never intended that the 
word‘‘cruel” should bo used in the bad 
sense which had been imputed to the 
words and he said so now publicly through 
him (Mr. Paul). Ho hoped the Court 
would not construe the word “cruel” in 
that bad souse. 

[MaCPHERSON, j.—T hat is t!ie ordi- 
nary meaning of the word.] 

[The Chief -Iustice.— The meaning 
of the word cruel is a plessuie to inflict 
paio.] 

How could it be imputed that your 
Lordship would take pleasure in inflict- 
ing punishment.? 

[MaOPHERSON, j.—T he question is 
whether that was not imputed.] 

I submit it was nob. All that it was 
meant to express was that the sentence 
was a severe one—a very severe one. 

[Maophebson, j. —There could be no 
objection to having it said that the sen¬ 
tence passed was a very severe one.] 

[The Chief Justice.— If it is said 

that the word was nob intended to be 
used in any bad sense, I am willing to 
accept that statement.] 

I now state on behalf of Captain Fen- 
wick that the word was not intended bo 
be so construed. 

[TheOhibp Justice.— I am ready to 
hear the rest of your argument, and will 
accept Captain Fenwick's statement. If 
the charge had been only that my sen- 


tonco \v:i^ a sovoro oiio, none of these 
proocediu^s wuuli'i have hcen taken ,.1 
Your Ijonlship's mini \va< : 0 imfiued 
with indignation that, fciie uritun* inrters 
(lid not strike vou. If it v.-oro r.-' the 
intention of Ciipt^iu Fenwick to that 
you were guilt;, of dcliberitu cruelty, 
you •.’.ill bo ^ati'fiod then ? I think I can 
l^roYc tl'at the use rJ the word all through 
tlm arbicl s would I'io iocous'.steut with 
such an intention. He does ncit call you 
cru;sl, wb.i'.li might have the siM«e im- 
luiteii, blit calls the sciitcnco cni*-! v lion 
the 'Vin'd i;ould ouiv i..oatj, at the most, 


exbreiiioly barsli and severe. 

To go on witli Mr. Taker's No 

charge was made, merely an inference. 
I don't think tdie charge is fair t’nr.t he 
attempted to put aside foruier judgmsnts, 
because it does uob arise out of the ease, 
and that alter Messrs. Norman and Loch 
had acquitted him; bub to add a sting you 
urge that the affidavit was irreiiutarly 
taken. Surely that did not fairly arise. 
That was verv severe and should not 
have been adverted to I hope 1 do nob 
give ofl'cuee, but I inusb expres; my 
opinion. 

[The Chief Justice.—I do rot look 
upon anything you say as an cff’enca. 
I give you full liberty and I bci'O you 
will uofi restrict yourself Iron! li e fear 
of otfendicg l 

Mr. Paul then resumed and ’.liaiu ran 
over rb'C irgunients is ti the Chief 
Justice’s j.iigment having hijen very 
severe. In that judgment Mr. T'yler was 
identilicl •-itii all the acts of Enayub 
Hosseio: ha was activelv guilty of fraud 
and taunted with having tried a new way 
to pay old debts, though ho was absent 
from the country at the time and denied 
all knowledge of the matter. He said 
that no one had ever yet come into Court 
without one scrap of any thing, without 
one scintilla of extenuation in his favour. 
Yet none appeared in the judgment, and 
on those grounds it was very severe. 
The Chief Juetice had no right to go back 
into Mr. Tayler’s previous history which 
was nob in this case. That was another 
reason why it was severe. The Chief 
Justice knew Mr. Taylor was nufi'ering 
from gout, which at his advanced age 
was very virulent, and that again made 
the judgment most severe or cruel in its 
least offensive sense, That word must be 
taken with the subsequent context, which 
shows what the animus was; “We do 
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nuz Hef-'a.l -a h.\t. Mr. Tavler wrote, hub 
we a .) prot.Hsb,” etc. If theeiitor did 
uot dofen 1 Mr Tayler he could not mean 
that the jadjjfnenb was cruel in its worst 
sense. 

[The Chief .Tustice.—I f he meant 
that tho o!)jecb of the .Judge was to give 
pain and not to administer justice, then 
I understand the word cruel.] 

No, my Lord, Captain Fenwick^ im- 
putel DO facts to show there were private 
feelings. 

[The Chief .Justice.—W hat does 
"Now you rave or must intend revenge 
mean ?J 

[Macpherson, •}.—This would appear 
to he vinlioiive.] 

Inasmuch as the article profosse' to he 
bona fide the word "cruel” cinnot hear 
that character. 

[The Chief Justice. —Then why was 
the quotation altered in one instance to 
suit Mr. Tayler’s case and nob in the 
word “revenge.”] 

You see, my fjords, were this case be¬ 
fore a Jury then wo could see !iow ordi¬ 
nary minds would construe the word. 
As to me i ilo nob know what it meant? 
I would I'-k how many men would have 
known what it meant. I will, however, 
submit that no facts are rnenbionel from 
which malice could l)oi;npubel. When 
flattering eulogiuins precede, why should 
such imputations of malice be made? 
They are .•.’holly inconsistent with such 
an iuipuL'ition. 

Mr. Paul then read the following 
paragraph from the Chief Justice’s judg¬ 
ment: 

“I am an unflinching advocate of the liberty 
of the press. I believe that its freedom 
is one of the main bulwarks of the rights of the 
people- I claim no exemption as regards my 
public acts from the most rigid scruclny and the 
mo.st unspariug criticifm. All I claim is that 
there shall bo no misrepresentation and no wil- 
ful-or unfair concoalmeot of dads; and that 
those who deny infallibility, to tbe •Iud<?es shall 
not claim infallibility for themselves. I have 
had no cause to complain of tbe public press 
since I have been in this country. Speaking 
generally, I believe it to be fair, independent ;and 
impartial There has not, I believe, been a single 
orimionl prosecution against a newspaper since I 
have bad the honour to hold the office of Chief 
Justice, and there have bean only one or two 
private actions for libel. The press in this country 
addresses itself for the most part to readers of 
education and intelligence, men who judge and 
form opinions for themsefves. The press is fair, 
it is not scurrilous; the public are not captions; 
and public men do not object to have their 
public acts freely discussed and fairly cririoised, 
Our Courts therefore are generally free from 


complaints against the press, either Jolvil or 
criminal, on the ground of defamation,” 

Ha continued: Captain Fenwick had 
nOi sinned in any way against 'that state¬ 
ment. No false facts had been stated in 
tbe article in tbe newspaper, and tbe 
only thing to be regretted was the ase of 
an unfortunate «ordinit, to which a 
meaning had been given which it was 
never intended that word should convey 
and which it did not and could not pro¬ 
perly convey. It was a very gratifying 
circumstance that, throughout all these 
proceedings, his Lordship’s general opinion 
of the press was favourable and also, as- 
would be seen from this very article, the 
general opinion of the press with regard 
to bis Lordship was also favourable. 

When the press, as his Lordship said, 
“addressed itself for the most part to readers of 
education and iDtelligeoce, men ^ho judge and 
form opinions for themselves,” 
it could not be said that bis Lordship's- 
reputation would suffer one iota from 
anything it might contain. He would 
mention that, since Captain Fenwick had 
aseuLued charge of the Englishman, a 
manifest change for the better had been 
observed in the conduct of the paper. And 
the scurrility wjbh which some people 
had charged it had* altogether disappeared. 

It was unfortunate that Mr. Tayler s 
wrongs should have been ventilated 
through the newspaper. Mr. Paul 10 ^ 
other portions of tbe article of the 2btb, 
and contended that there was not log 
which could he objected to. He su mi 

ted that if Captain Fenwick was 

for contempt, that would nob alter m 
opinion of the public as bo the sentence 
on Mr. Tavler bub would only serve to 
cause Captain Fenwick bo be considered a 
martvr in a cause of public benefit 

[The Chief Justice.— My object le- 
not punishment but to vindicate 
action taken bv the Court. In showing- 
these articles to be a contempt of Lourc, 

I do nob mean that there b any nmr 
delinquency on the part of Captain fie • 
wick, as I thought there was m Air- 

Tayler’s case.] . 

Mr. Kennedy—Vadet these circum¬ 
stances, I dont think we should be justi- 
fied in further taking up the time 0 

Court. . 

The Chief Justice.—T his is not an 

attack upon the liberty of the press. 

I want to show is that, if anony^^^ 
letters are sent to the press containing- 
false statements, the press is responsiDio' 
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for them, if the name of the author is 
not given up. 

Mr. Kemiedif. — Yowv Lordship haa 
laid that it is not your intention to punish 
•Captain Fenwick. 

[Tnii Chief .Tusticr. —No, not after 
what Mr. Paul has said. All I want ia to 
explain my reasons for the course which 
has been adopted.! 

Mr. Pawf.—With regard to the word, 
"ruse” in the letter of ‘Bystander’’— 

[The Chief Justice. — I don’t think 
Captain Fenwick was the autheor of that 
^anonymous letter ] 

Mr. Paul. —No. my Lord, he was not. 
[The Chief Justice— Ilehaahowever 
taken the responsibility upon hiinself, 
but the letter is written in a style which 
I do not think would come from Captain 
Fenwick.] 

Captain Fenwick very properly sub¬ 
mitted to the Court when the Court 
first expressed its opinion that receiv¬ 
ing subcriptions was a contempt, by 
declining to receive any more, and he 
has now very properly explained that 
the language which was supposed to 
cast imputations on the motives of 
the Chief Justice was not so intended. 
All I mean to contend is that false state¬ 
ments published in newspapers are not 
fair criticisms. I have no intention of 
interfering with the right of appeal to 
the press, but no one has a right of ap- 
peal to the press by bringing false ac¬ 
cusations founded on wilful misstate¬ 
ments.] 

Mr. Kennedy .—As your Lordship had 
expressed your intention not to punish, I 
have DO right to take up the time of the 
Court any longer. 

[The Chief Justice. —I will hear you 
on the point as to whether the articles 
are contempts. If I had waited to pro¬ 
ceed by indictment before proceedings 
were taken, all the mischief, which I 
wished to prevent, would have been done 
and in Mr. Tayler’s case, he would liave 
gone to England if instant and summary 
measures had not been taken, and would 
have left the printer and publisher of 
the paper to be alone responsible.] 

Mr. Paul asked whether their Lord- 
ships held that in any case it would not 
be right to open a subscription for the 
purpose of obtaining a demonstration of 
publ’o opinion. 

[MacphersON, J. —That depends very 
maob ou the way in which it is done. It 


is just as easy to write pointedly without 
being defamatory. If, hc-wever. you wish 
to lies'.v the tlecision of tlie Coiiil you had 
belter resume your argument. | 

[The Chief .U.'STICE, —Ann let every¬ 
thing which has been said l )0 withdrawn.] 
Mr. Paul.—X^ 1 understand, any fur. 
ther argument on the matter would he of 
no use. If the Court is salislied that no 
irapulations were intended, I do not see 
the good of any furlher argument. 

Mr. Kennedy .— I d^-n't un'iers:!and the 
Court to say that in every case :i demons, 
tration, gob vv order t'l obtain ut ex¬ 
pression of public opinion, wt ’d 1 1*6 a 

Contempt. 

[The Chief .Tcstice.—No.J 
Mr. Kennedy .—Suppose in a ca^e of an 
encroachment on the lihertv of a subject 
by ft .fudge, it could not be said that it 
would he unju9t.ifiah!e, for those who 
thought their liberties bad been oncroa- 
ched upon, to come forward and give a 
public expression of their opinion or to 
support it hv subscription. 

[The Chief .Tustice,—No; but I bold 
this to he a contempt as it contained a 
threat.] 

Mr. Paul said there was nothing to be 
gained hy going on any further. Ue beg- 
ged to thank the Court, on behalf of Mr. 
Kennedy and himself for the p.atient 
hearing that had been given. 

[The Chief Justice. — The Court 
would have been prepared to decide that 
these articles are a contempt, hut under 
all the circumstances, and as all imputa¬ 
tions of motives have been disclaimed, 
and Captain Fenwick having submitted 
to the Court when the Rule was issued, 
the Rule will not be carried any iurbhor, 

but will he discharged.] 

[MacPHERSON, j.—I also, as far as the 
ease has gone, was prepared to decide that 
the Court has power to proceed in this 
matter by way of contempt, and also that 
there have been two contempts of Court. 
As regards the power of the Court to 
proceed bv way of contempt, even when 
the contempt ia not committed in Court 
or during the pendency of a suit, that 
point was fully settled in the case of J/r. 
Piffard and Captain Francts [%i) which 
was tried before a Bench of eleven-fudges. 
In that case Captain Francic, who was a 
stranger to the Court, was brought up 
for contemi'r which con^ii-ted in deliver¬ 
ing or attempting to deliver at a Judge's 
bouse a message relating to wdiat liad 
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couire ! iii Court hobween a Judge and 
Mr. l iiiard. In tint case Mr. Bell argued 
th iT. the Court had no power to deal with 
the niiCter which took placeout of Court, 
but cut of the eleven Judges sitting, nine 
held that to proceed by way of contempt 
wa« H. proper way of dealing with the 
case. A decision of such a number of 
Ju.l-‘o-; quite settles the question as far 
as .a Division Bench of two Judges is con¬ 
cerned. Mr. PitTard’s case was quite diffe¬ 
rent. as he was an advocate of the Court. 

[TfiE Chief Justice.— I may say that 
in ny opinion, Captain Fenwick has 
adoiitel a very honourable and proper 
course in this matter by avowing himself 
to bo respensihte for the articles which 
have appeared, and thus taking the res- 
pci.Ability off the shoulders of the prin¬ 
ter and publisher who had nothing to 
do with it. It would have given me much 
pain if I had been obliged to proceed 
against the printer and publisher. T also 
think that Captain Fenwick has adopted 
a very proper course in having, through 
Mr. Paul, withdrawn all imputations of 
improper mobives on bheparb of theChief 
Justice, and in having explained that the 
word “cruelty” was nob intended in any 
bad sense, but merelv as meaning seve¬ 
rity- Captain Fenwick not having any 
such inbenbioD, although the word was 
susceptible of bearing such a meaning, 
has 'lone himself honour by expressing 
that he had no such intention. I repeat 
that the only object I had in taking sum¬ 
mary measure.? against Mr. Tayler, was 
that he was about to leave for England, 
and if he had been allowed to go away, 
the printer and publisher of the paper 
would have bean left responsible for his 
letters. 

I have already stated that I am an 
unllinching advocate for the liberty 
of the Press, and I repeat what I said 
before, that I do not claim for myself any 
immunity from unsparing criticism for 
any of my public acts, but all I claim is 
that there shall be no wilful misrepre¬ 
sentation or concealment of facts which 
the person criticising knows to be alto¬ 
gether unfounded. It appears to me that 
the public Press as well as the Judges of 
the Court are all instruments for the 
public good, and, in my opinion, the more 
public men are submitted bo public criti¬ 
cism the better for the public, provided 
bhab the criticism contains no misrepre¬ 
sentations of (acts or undue concealment, 


With this explanation, 
to be discharged.] 


i order the Rixl® 


v.b./r.k. 


Eule discharged.^ 
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Fletcher and Richardson, JJ. 

Karimunnessa Chowdhurani —Dafen- 
danb—Appellant. 

V. 

Efema—Plaintiff—Respondent. 
Appeals Nos. 24 and 63 of 1915, Deci¬ 
ded on 5fch January 1917 from appellate 
decrees of Dist. Judge, Noakhali, D - 4th 
December I9l4. 

(a) Maboinedan law — Wakf—Validity— 
Test is whether dominating purpose and in¬ 
tention of grantor is to provide for religtoua 
and charitable objects. 

Tlife question whether a wakf )3 valid or not 
must depend on the circumatancas existing at 
the date of the execution of tbs deed. The tcae 
test is whether, having cegaid to all the oircum* 
stances of the case, the dominating purpose and 
intention of the grantor was to provide forobarit- 
abls and religious objects. 19 I. C, 896, Rej. 

[P 783 0 2] 

(b) Mabomedan law—Wakf—Partial dedi¬ 
cation to religious and charitable objects— 
Main object of settlor to benefit luccessori 
—Wakf held not valid—Religious and charit* 
able trust held to be valid charge on pro¬ 
perty. 

Where, under the terms of a wakf, a portion of 
the property was to go for religions and charit¬ 
able objects, the main object of the settlor being 
to benefit his daughter and her successors: 

Belch that the wakf was not valid as such, 
but the religious and chariteble trusts constituted 
bv it would be a valid charge on the 
Co/. 493. (P. C.)!l^C.U /.442.i?e/s [P 784 C l] 

(c) Interest—Right to—Claim for annuity 

under instrument of wakf. iv * 

A person claiming an annuity 
of a document in the nature of a 
titled to interest. [P 784 011 

Nuruddin Ahmed —for Appella^^l'S- 

Fazlul Euq —for Respondeats. 

Fletcher, J.—These two appeals are 
preferred against a decisioo of tbelearne 
District Judge of Noakhali* The deoi- 
sion appealed against affirmed two other 
decisions, one of them being pronounce 
by the Subordinate Judge of Noakhahan 
the other being pronounced by the^ Mun- 
sif at Sudharam. The two cases in an - 
stance involve only one question and the 
rights of the parties must bo governe 
according to the view that we take m a 
particular document called a wakf. The 
wakf in question is a document execute 
in the year 1291 by a Mabomedan lady 
named Srimati Budrunnessa* Chowdhu¬ 
rani who was the daughter of Mahoined 

Afzul Chowdhuri and the wife of bri 
Dowlut Gazi Chawdhuri. The deed after 
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the appropriate recitals proceeds to state 
that the executant is in possession of Die 
properties mentioned in the docuiiiout. 
Then it states that she owes a particular 
debt of Rs. 310 but otherwise she is not 
indebted to any body. Then the docu¬ 
ment runs in these terras: 

"I have thought it proper that, iu my lifo- 
time, I should according to my Mabomedan re* 
ligloD, settle the property montioued iu thesebo* 
dole hereinafter given according to the scbcuio 
hereiu laid down with the object of my future 
good as well as with the object of providing and 
not disappointing my successor or successors or 
other person or persons. To attain this object. 
I could not do any other act but make the wakf. 
Accordingly I have endowed ami made for ever 
a’.wakf of the property montioned in the sebe* 
dule given below, names and details with suddor 
jama of which are also set forth. (2) The in* 
come of the properties mentioned in Soh. 1 is re¬ 
served for the repairs to my dwelling house, re¬ 
pairs to the mosque in front of the dwelling 
house of my husband in Pergauah Mv'lorkul as 
also for repaiis to the tank, as well as it is re¬ 
served for meeting the expenses of lighting, 
paying the wages of kbatib, the expenses of Durga 
Bati of Sha Neamab, the expenses of travellers 
and guests, foikbateni and maulood sbarif! and 
for charitable purpose?. (3) The income from 
the property mentioned in Scb. 2 is to be applied 
to providing breakfast during Ramzan and meet¬ 
ing the expenses of the two eads in the sum of 
Rs. 25 per annum making repairs to my dwell¬ 
ing house and the four enclosures in the sum 
of Rs. 100 per annum, paying to my daughter 
Srimati Karimunnessa Rs. 25 per month, to 
Gbani Mian, a member of my family, that is to 
say, the son born to my aforesaid husband from 
the womb of his kbadema Rs. 3 per month, to 
Ahmed Mian Rs. 8 per month and to Yakina 
Banco, the daughter born to my husband of the 
womb of bis another kliadema Hs lOand Srimati 
Ilasina Banoo Rs. 4 per month.” 

It is not necessary to go through the 
rest of the provisions of the dee*! in de¬ 
tail. The mubtawaliship was kept in the 
family. Cl. (5) of the document contains 
a very significant provision, namely, that 
the husband of the executant with the 
consent of their daughter might make a 
will, though it is not clear that the will 
which he might make was to override all 
trusts or the other conditions of the 
muttawaliship. But the other clauses in 
the document show quite clearly that 
the intention was that the family house 
and the tank should be kept in repairs 
and that those should be enjoyed by the 
daughter and her suceeseors and also’ that 
the income of the property and any por- 
tions that might be added thereto should 
go to the only child of the founder Kari- 
munnessa and lior successors. It seems 
to me quite clear on these terms that 
what the settlor had in view was that, 


although a certain portion of thepioperty 
was to go for objects religious and chari- 
tahlo, the main object wus the benefit of 
the daughter and her successors. Tho 
lady died and one of these suits was 
brought by Srimati Ekina Banoo who was 
the illegitimato daughter of her husband 
to recover the arrears of the annuity < r 
stipend as it was calle<l.which was given 
to her by tlic deed. The first <iuestion is 
whetlior, having regard to tho l‘rivy 
Council decisions prior to tno rcccnr Act, 
this deed was a v.alid deed of endowmont 
as a walit. The i'nvy Council decisions 
laid ilowu generally that tho test as to 
whether a deed was a valid deed of v.iuifj 
was whether the property in substance' 
had been dedicated to religious and chavi-l 
talilo purposes. 

The case in iSazlul Ghani Mias. 
Adah Patari (l) is an illustration where) 
that rule was applied but each case 
must depend on tho circumstances ex. 
istingatthe date of the execution of the 
deed. The true tost is whether, having 
regard to all tho circumstances of the 
case the dominating purpose and inten- 
tion of the grantor was to provide for 
the charities. Applying that test to the 
present case, I am of opinion that wasi 
nob tho purpose and intention of the! 
grantor. 

The decisions of this Court however 
show that, even if the dccument may nob 
be wholly good but there are religious 
and charitable trusts constituted by the 
document, these trusts may he declared 
to form a valid cliargocn tho property. 
That is, I think, tho view that v. r> can 
take with regard to the religious and 
charitable trusts as set out in this parti¬ 
cular document. This viow relating to 
the charge was recognized not only in tho 
case of Md. Ahsanu/la Chowdliri/ v. 
Amarchand Kundu (2) but also in the 
case of Alamgir Khan v, Kamrunnessa 
Khanum (H). Now, what are the trusts 
in this case? The trust for keeping the 
mosque in repairs is, of course, a valid 
religious and charitable trust. No Mu- 
hanjmadan would argue otherwise. The 
question in dispute in this case is with 
reference to the aunnity to Ekina Banoo 
who is an illegitimate daughter of the 
husband of the founder. The learned 
Judge has found that she was destitute 

’ 1. (1013) 19 I C 89G. 

2. (1890) 17 Cal 498=17 I A 28 (P C). 

3. (19CC)4CLJ 442. 
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. 101,1 !;n|C'ocilel i'or by her father aod 
t-li'.l V i:hfut the b.nail annuity of Rs. 10 
[.,;r rsv.nth, she v.ouid have nothing to 
[ivooii. In that view, I think tlie an- 
nuitv in her favour and the obherillegibi- 
inatG children can be supported as a 
chvrifahlo gift. I think that we ought 
bo the decision appealed from as 

reyirls I ho arrears of the annuity due to 
Kkiuu Banoo. It is said that some ob- 
scrvabions liave been made by the learned 
Judge with reference to these annuities 
havitig ijecn BatisQcd hy some other tran¬ 
saction- the naturo of which apparently 
the loarn.'l Judge of the lower appellate 
Court \v;*s not aw^.re of. nor are wo. Mow 
thorcforo wc can sav th.'.t Lkiua Banoo s 
annuity has hoou satisticd by some un¬ 
known other ccinsiileratiou. I do no'. know. 
That di-pos 0 S of the suit hrougl)b by 
Ekina Banoo excepting that there is a 
cross objection preferred by her claiming 
interest. 

The question of interest is a matter in 
the discretion of the Court and the Judges 
In the Courts below obviously were en¬ 
titled to allow or refuse interest. What 
was the view of the learned Judges in 
refusing interest we do not know. It 
seems that they came to the conclu¬ 
sion that something had been given in 
lieu of interest. I do nob think that in a 
case that arises out of a document of the 
character of a vvakf, we ought bo award 
interest in favour of the person claiming 
under the terms of the document. The 
other appeal arises out of a suit brought 
by one Budral Haidar Chowdburi and 
others to recover possession of the lands 
mentioned in the deed of wakfnama. The 
Judge of the lower appellate Court has 
dismissed chat suit holding that the wakf 
was good. In the view, we have taken, 
the wakf as regards the interest other 
than that validly dedicated was not a 
valid dedication by the founder. In that 
view, the plaintiffs are entitled to re¬ 
cover possession of those lands, although, 
of course, they are bound to satisfy and 
keep down the charges mentioned in the 
wakfnama which we have held to be 
valid in so far as they affect the lands 
which the plain'’iffs are entitled to re¬ 
cover in this suit. Only one other ques¬ 
tion remains to be dealt with and that is 
the question of costs. Both parties hav¬ 
ing succeeded in one portion, it will be 
convenient if we make no o^d6^ as to 
costs in either appeal. 


Richardson, J.—I agree in the orders 

proposed. 

v.B./R.K. Order accordingly, 
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Mookerjee and Beachcroft, JJ. 

Biri’iiJra Kishore Manikya Bahadur^ 
riaintiff —Appellant. 

V. 

Fuljan Bibi and others— Defendants— 
Respondents. 

Appeal No. 585 of 1912, Decided on 
12th February 1917, from appellate de¬ 
cree of Disb. Judge, Tipperah, D/- 13th 
Dcoembor 1911. 

(a) Ben. Ten. Act (1885), S 105—Variation 
of t'^nancy cannot be obtained by simple per* 
Kistency by party for long time that one of 
the terms is otherwise than what it really is. 

Wnile a coatracb of tenancy is in force, neither 
party can obtain a variation thereof by simply 
persi<!iiog long enough in bis assertion that one 
of the terms is otherwise than what it really is: 
27 Cal 156 (P G) and 25 Mad 507, Rel. on; 30 
/ C 896 and 31 IC 391, Dist. ^ [P 786 0 1] 

(b) Adverse Possession-^ Suit for assess* 
ment—Defendant denying liability for rent 
on ground of assertion of right to hold land 
rent free to knowledge of plaintiff for more 
than 12 years before suit— Defendants plea 
is unsustainable. 

In a suit for the assessment of rent of a hold* 
ing the defendant deniedhh liabiJIty to payrent, 
on the ground that more than 13 years before 
the institution of the suit he had to the know¬ 
ledge of the plaintiff asserted his right to bold 
the land without payment of rent, and that the 

suit was, therefore, hatred by time: 

Held: that the defendant’s P^^a could not be 

sustained. V 

Dwarka Nath Ghakravarty and Hamesn 

Chandra Sen —for Appellant. 

Dkirendra Lai Kastagir —lor Reapon- 

^ludgment.-This is an appeal by the 
plaintiff in a suit for assessment of rent. 
The case for the plaintiff is that the lands 

in dispute are included in a 
created on 25 th August 1849, and that 
rent has not hitherto been assessed for 
these lands, and that the defendant is not 
entitled to hold the lands without pay¬ 
ment of rent. The defence in substance 
is that under the berms of the contract 
between the parties, the defendant is en¬ 
titled to hold these lands without pay¬ 
ment of rent, and that the lands wer 
exempted from payment of rent in ' 
deration, that the tenant would ri 
under cultivation the other lands inolu 

in the lease. , 

In 1895, proceedings were taken nnder 

Oh. 10, Ben. Ten. Act, for ° 

a Record of Rights and the tenant then 
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claimed to be entitled to hold these lands 
without payment ol rent. Ilis conten¬ 
tion however was overruled, and an entry 
was made in the Record of Rights to the 
effect that the lands were included in the 
lease, and were not, under the contract, 
epeoially exempted from payment of rent. 
The present suit was instituted by the 
landlord on 4th October 1909 for assess- 
ment of rent. The District Judge has 
held, in concurrence with the Court of 
first instance, that the allegation of the 
defendant that he was entitled to hold 
these lands without payment of rent for 
the consideration that he would bring 
under cultivation thaother lands included 
in the lease had nob been established. 
But, while the primary Court overruled 
the plea of limitation on the authority of 
the decisions in Beni Pershad Koeri v. 
Dudhnath Roy (l)and Seskamma Shettati 
V. Ghickaya Uegade (2) the lower appel- 
^ late Court has dismissed the suit as barred 
by limitation, inasmuch as more th m 
12 years before its institution, the tenant 
had, to the knowledge of his landlord, 
denied his liability to pay rent in respect 
of these lands. We are of opinion that 
this view cannot possibly be supported. 
The defendant, no doubt, asserted b^lore 
the Ssttlement Authorities, that under 
the berms of the contract between the 
parties, ho was entitled bo hold these 
lands without payment of rent; that case 
however failed. Fie now seeks bo succeed 
on the ground that as he has denied his 
liability bo pay rent for more than 12 
years, be has thereby secured a variation 
of the terms of the contract between him 
and his landlord. Neither authority nor 

to 

principle has been invoked in support of this 
position. It is, indeed, a novel proposition 
that while a contract of tenancy is in 
force, either party can practically obtain 
a variation thereof, if he persists long 
enough in his assertion that one of the 

( terms is otherwise than what it really 
is. The decisions in Birendra Kisore v. 
BnlfSTni (3) and Kali Mohan Tripura v. 
Birendra Kisore (4) lend no support to 
the contention of the respondent- which 
is clearly negatived by the oases relied 
upon by the Court of first instance. 

The result is that this appeal is al 
lowed, the decree of the Disbtiob Jodgo 

1. (1900) 27 Cal 186=26 I A 216 (P^ 

2. (1902) 28 Mad 607. 

8. (19161 SO I C 696. 

4. (1916) 81 I 0 891. 
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set aside and that of the Court of first in¬ 
stance restored. This order will carry 
costs both here and before the lower ap¬ 
pellate Court. 

V.H./h.K. Appeal allowed. 
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TliUNOS AND ClIAUDlIUHI. JJ. 

1<\ Complainant —Pelibioner. 

V. 

St.John William Jolly —Defendant— 
Opposite I’arty. 

Criminal Revn. No, lo'^ of 1!)I7, Deci¬ 
ded on ‘2'^bh Kobrnarv 1917. 

Criminal P C(1898). S. 488 (9}-Cotn* 
plaint against husband temporarily living in 
Calcutta—Calcutta Courts have jurisdiction* 
Rsipoadect whn lived in D.rjeolias’ c^ino loGrfl» 
cuttaa.id resiled t'lere from I6tb to 'J3fd -f inuary* 
While be vvas residing in Calcutta an auplication 
under S. 468, was maio by his wife to the Presi¬ 
dency Magistrate’s Court in Calcutta: 

Hel l-, that the residence of the husband in 
Calcutta from lObh t) 23rd January, when the 
application under 8. 488 was made, was suffi¬ 
cient to givrt the Ptesidenev Magistrate's Cjurt 

in Calcutta jurisdiction, hiving regard to sub- 
S. (9), S. 483. [P7S6 0 1] 

S. Sandell—iot Petitioner. 

Santosh Kumar Bose — for Opposite 
Party. 

Judgment.—In this oa^e the peti¬ 
tioner before us applied to the Chief Pre- 
eiiency Magistrate under the provisions 
of S. 48S, Criminal P. C. The appliua- 
bion svas against one .St. John William 
Jolly who, it appears, is her husband. 
They Inve nob been living together and 
the lady applies for maintenance. At the 
hearing of the case apreliminaryobjection 
was taken on tho ground of jurisdiction. 
It is stated that the husband has lived in 
Darjeeling from the year 1913, and that 
be is still a resident of Darjeeling. Bub 
in his own affidavit the opposite party, 
the husband, admits that he was in fact 
in Calcutta on business from 29bh Novem¬ 
ber till 9th January. Tne petitioner’s 
first application bears date 9bh January. 
The husband says that he left Calcutta 
for Darjeeling on that day, and though it 
is clear that the petition was written on 
the 9bh it is not clear that it was actually 
presented to the Magistrate before lObh 
January. But the husband further admits 
that he had returned to Calcutta on 16th 
January and has been in Calcutta since or 
at least tbrougbout the continuance of 
the proceedings. Now, on 23rd January 
when the husband was admittedly in 
Calcutta, the petitioner put in a fresh ap. 
plication to the Presidency Magistrate re* 
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que^tins thnt that ijelition and her origi¬ 
nal petition ol the 9ih should be treated 
as parts of one and the same petition and 
that action should be taken on her appli¬ 
cation as on and from 23rd January. Ob¬ 
viously the evidence of the husband in 
Calcutta from 16:h to 23rd January, 
’when that af idicaticn was made, is sufli- 
'oicrit to giveli.e Court juris.liction having 
rct^ai'd t') sul)-S. (9), S. -18^, Criminal 
il\ C. ^'o, theroforo. make the Rulo ab 
solute, set aside the order complained of 
and direct tluit the case be remitted to 
the Prosidency Magistrate before whom 
it was to be beard and decided by him on 
the merits. We desire to add that we 
trust that afler the delay that basalready 
been allowed to occur, the learned Presi¬ 
dency Magi'lratfl on tho return of the 
case to him will proceed to dispose of it 
with all cxiicdition. 
v.in/n.K. Buh made ahsolule. 
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SANDiaiSON, C.d. ANIJ MOOKkHJF.E, J. 

BaU'Oh Jan aud of/{<?rs —PlaiutiO's— 
Appellants. 

V. 

Safiur Rahma7i and others — Defen¬ 
dants—Respondents. 

Civil appeal No. 0 of 191G, Decided on 
18th January 1917, ttgainst decree of 
Greaves, .)., 1)/. 2")bh March 1M5. 

(a) Mahomc<1.4n Law—Gift—Mushoo—Doct* 
rin^ BS to invelidity of gift of Musbaa— 
Scope o'. 

Per CfotV?)!.—The doctrine r-lrtti!ip to the in- 
Viilidiiy cf gift? of mushaa ougbt to be coDlmed 
wilt.in Pip strictest rules'. [F Vt'"' C 2) 

(b) Maboniedan Law—Gift—Mushaa—Gift 
of undivided property capable of partition 
by father to adult and minor sons, making 
adult son guardian of minor son, is valid. 

N objection ct ccufusic'D (luusbaa) can arise 
in the cast of a gif*, of unoivioed ptoptrty, which 
i? crpibl- of partition, m^de by » father in favour 
of »n noiiH and a minor son by a formal docu* 
mcDt duly executed and registered in v^h'ch the 
doDcr, inieudiDg that his uduli son should act 
iu rtsped of the subject of gift for his minor son, 
stales that tho adult son is the guardisn of the 
minor son. JF C 2] 

(c) Mahomedan Law — Guardianship ■— 
Father can delegate guardianship of minor 
children to fit and proper person. 

Under th( JlahocDcdan la* it is Cv mpetent for 
the father who is the natural euardian of his 
miner children, to divest himself if the gnar- 
dianship by delegating it to a fit 

(d) Mahomedan Law—Gift Transfer of 

posseesion is necessary. 

Per Sanderson, C. J.—Under the Mahomedan 
law it 18 necessary for the donee to take possession 
ff the subject of gift in order to make the gift 


valid, even when the gift is made by a deed daly 
registered. [P 786 0 2] 

(e) Mahomedan Law—Gift— Musbaa— Gift 
of undivided property to adult and minor 
son is valid—Proper form must be used. 

There is notbiog to prevent a gift of an qd*- 
divided property by a father to an adult and a 
miocr snn, provided the proper form or device is 
used for the gift. IP 787 Cl, 2] 

;f) Mahomedan Law—Gift—Heba-bil*ewaz 
—Burden of proof— Donee has to prove that 
consideration described in instrument has 
been paid. 

Per Miolierjee, J. —The burden of prooflies on 
the person iu whose favour a heba-biPewaz is 
executed to establish that the consideration was 
p.aid as de-cribed in the instrument, and the 
rule that it is for the executant of a document, 
who denies receipt of the consideration as recited 
tbcriiu, to prove that the lecital is incorrect in 
fact, has no application to a beba-biPewaz. 

[P78fiC2;P789 Cl) 

(g) Mahomedan Law—Gift—Gift by father 
to son—No change of possession is necessary. 

Where a gift is made by a father to bis iofant 
son under tbe Mahomedan law, no change of 
possession is necesiary; the declaration of gift is 
deemed to change the possession by tbe father on 
his o .in account into possession as guardian on 
his son’s account. [P 790 011 

U. N. Sen Gupta and S. N. Ghose— 
for Appellants. 

S. G. Muhrjee and H. D. Basu^lor 
Respondents. 

Sanderson, C. J. —This is an appeal 

against the judgment of Greaves, J.i and 
on the hearing of the appeal the argu¬ 
ments have been mainly addressed to tho 
question whether the learned Judge scon¬ 
clusion as to tbe validity andeffect of the 
two deeds, dated 20th January 1906 and 
27tb January 190G, are correct. (The 
latter deed is referred to in the judgment 
of the learned Judge as being dated 28th 
January 1906). These documents were 
executed in tbe form of heba-bil-ewaz or 
“gift in exchange” and each deed con 
tained a recital that Abdul Sutter had re- 
ceived two pieces of gold coin by way of 
consideration from the donees; the leame- 
Judge, however, has found that there was- 
no evidence of any consideration 
at the time of the execution of the deeds^ 

but on the contrary defendant 1 biroeelj 

had in fact stated in his evidence that 

nothing was paid at the time of the exe¬ 
cution of the deeds by his father. o- 
sequently these deeds mast in my jQd|' 
ment, be treated as having been made 
without considGratioD and morely 
hebas. The deeds being treated as hebas 

it would be necessary for the donees to 
take possession of the subjeotsof the ^ 
in order to make the gifts valid. T o 
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learned Judge has found that there was, 
after the deeds were executed, delivery 
of possession of the properties, to which 
they refer, to defendant 1 so far as re¬ 
lates to the properties given to him. and 
also so far as relates to the properties 
given to Amatunnessa, delivery of posses¬ 
sion to her, and he further says that this 
was proved by the evidence of defen¬ 
dant 1. The evidence on this point is 
contained at pp. 119 and 150 of the paper- 
book as follows: 

"Q. After the deedi were ex-iciit?d and regis¬ 
tered, wbftt happened to the properties? 

A. The persons to whom tboy wore f;ivca came 
into possession of them. 

Q. With regard to the properties piven to you, 
did you do anything after po-session was given 
to you? 

A. Yes. 
g. What? 

A. I had my name substituted in respect of 
them in the Municipality as al'^o in the Coilec- 
torate, and I also used to get the tenants to sign 
the counterfoils of receipts for moneys paid by 
them. 

Q. In consequence of your application your 
name was registered? 

A. Yes, I also filed the deed of gift along with 
my applioatiou in the Collectorato. 

g. With regard to the properties given to them 
do you know wbit happened to these properti-s? 

A. Those given to Amatunnessa were taken 
possession of by her.” 

I thick that there is enough to justify 
the learned Judge’s finding, especially in 
view of the fact that theabove-mentionoi 
statements in the evideuceof defendant I 
do not seem to have been challenged by 
cross-examination. It was, however, 
argued on behalf of the appellants that 
even if there was possession of the pro¬ 
perty included in the heba of 20th Ian. 
uary 1906, the deed was not valid by rea¬ 
son of the gift being one of undivided 
property, which was capable of partition, 
to adult and minor sons. This argument 
was founded on .the objeotion of '*cod- 
losion" which was said to apply to such 
a case, viz,, that in the case of the deed 
of 20th January 1906, the donor being 
the father, and, therefore, the guardian 
of his minor son, would take seisin of 
the minor’s share at the time of the gift 
and thus confusion would be created. 
This objection, according to the later 
authorities oonld be avoided by the adop- 
tion of a device whioh is referred to in 
the books, viz., that .the entire .property 
should be consigned to the adult, and 
then a gift of it made to both. So that ap 
parently, according to Mahomedan law, 
there is nothing to prevent a gift of un- 


divided property by a father to an adult 
an 1 minor rou, provido'l that the proper 
former device is used for tho gift. Fur 
tlier. it has been laid down by the Ju.li- 
cial CMnmittee of the Privy Coutif.il in 
Muhaynmad Mumtuz Ahmad v. Ziihai. 
rfd .7u« (l) tliat tho doctrine relating tc 
the invaliility of gifts of musha is whollv 
unadapfced to a [irogressivo state of sojietv 
and ought to bo coniined wicliin the 
strictest rules. 

The principle of tho oliif>ction alrcxdy 
referred to soeois to bo that when a p-r- 
so i makes a gift to an adult and an inlant 
who is in the don.i.r’s gmr.lianKiiip, the 
donor is assumoi to take s-i^in of the 
minor’s share, whereas the gift in favour 
cf the adult requires acceptance,an I thus 
t onfuaioD is occasioned. In this cise the 
gift was contained in a formil document, 
duly executed and registered, in which it' 
was stated tlMb the adultsou. Safiur Kah- 
man. was tho guirniacof .\hdal Rihman, 
the minor son; and I think the intention 
of the'lonor was that the adult son should 
act in respect of these pro|^ertie^ for his 
minor son. Under such circumstances, I 
do not think that the ctnfusiou hereiu- 
before referred to would In created, iuts- 
much as the adult son and not the father 
would take seisin of the minor’s share at 
tlie time of the gift: in any event, in 
view of the opiniou expressed by the 
Tudio.lai Committee of tho Privy 0 jun.nl 
I do not propose to extend, tho dourrine 
hv applying it. lotlie facts of tins case 
Thoo it was argued (l) that the fa-her .lid 
not in fact atipoint the eld.T son as 
gutrlian to take pos=«essiou, and (2J that 
he could nob divest himself of hi.-' giiird 
ian-»hip an'! apnoitit the elder sou is guard - 
ian even if he inten-ied so to do As re¬ 
gards first of these two points, it is true 
that there is no express provision in the 
deed authorizing the el ter son to lake 
possession as guardian for the minor son. 
This is not sui pri.sing, when one remem¬ 
bers that the deed was intended to be a 

heba bil.ewaz,” and not a mtrre '‘heba,” 
and consequenrdy the donor purpurte I by 
the deed, iu exchange for ttio ounsidora- 
tioQ there mentioned, to put th-< t \o sons 
in possession On the otlier tiand. I 
think it is clear that the lather, being 
advanced in age and not expecting to live 
mneh longer, intended to divest himself 
of all interest io the property and to ap. 
point tbe el^»r son goardianof fh“ minor, 

1. (itbyj 11 Al. 4bo=s-itt l A (i' cj 
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and to «.lo wliatever was necessary in res- 
|ioct of these properties on behalf of the 
minor SOI), and, if taking, possession was 
nfcessary, that would be incluled within 
the authority conferred upon the elder 
son as guardiin. 

As regards the second of the above 
mootioued p-jints, it was urged that the 
father could nut divest himself of the 
rigltt ond duty of guardianship over his 
miror son. and consequentlyithe appoint¬ 
ment of his elder son as guardian being 
invalid and inelTective, the gift contained 
in the deed was also invalid. No autho¬ 
rity was produced, in answer to our re- 
iqnest, for the proposition that by Ma- 
'hoinedan law, a father cannot divest hirn- 
eelf of his guardiansliif) of a minor son in 
a proper case and l»y appointing a proper 
Iiorson. The father is no doubt the natu- 
jral guardian of che minor son, but, under 
tl’.e circumstances which existed in the 
])rosont CIS-’, viz , that the father was 
advanced in years, and did not expect to 
live long, and desiring to prevent ill-feel¬ 
ing and disputes amongst hischildren and 
wives, be wished to make a disposition 
of his property, I do cot think there is 
any good reason wliy he should not dele- 
gitohis guardianship by appointing his 
elder son the guardian of his minor son, 
and, in the absence of any authority to the 
contrary, in ray judgment it was com¬ 
petent for him so to do, The considera¬ 
tions above mentioned apply, mutitia 
mutandis, to the second deed dated 27th 
January 1906 whereby Abdul Suttar 
appointed his wife Amatoonnessa Bibi 
guardian of his infant daughter Khoda- 
junnessa: in the case of this deed also, for 
the reasons above mentioned, I think it 
was competent to Abdul Suttar to dele¬ 
gate his guardianship by appointing his 
wife guardian of hi^ infant daughter and 
to make a valid gift of the properties 
therein mentioned in favour of Araatoon- 
nessa and his infant daughter. For these 
reasons, in my judgment, this appeal 
should he dismissed with costs. 

Mookerjee, J.— This is an appeal by 
the plaintiffs in a suit for declaration of 
title to property alleged to have been 
left by one Abdul Suttar, a Sunni Maho- 
melan who died on 15th July 1907. 
Abdul Suttar had three wives. Basimuo- 
nessa, Amatoonnessa and Dulinjan, by 
each of whom he had children. The first 
wife predeceased him and the third wife 
who survived him died before the institu- 
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tion of this suit. The plaintiffs are the 
legal representatives of the third wife, 
and his children by her. They are ad. 
mittedly entitled to a half-share of what, 
ever forms part of the estate left by Ab. 
dul Suttar. The defendants are his child¬ 
ren by the first and second wives. The 
relationship of the parties will appear 
frona the following genealogical table: 

ABDUL SUTIAR 
died. 15th July 1907._ 


Bissimmuonessa, Amatoonaessa, DaliDjan Bibi, 
first wife, second wife, third wife, 


Safiur Rabmao, 
defendant 1 


Abdul Rahman, Kbodajannessa, 

defendant 2. defendant 3. 


Azizur Rahman, Luifar Rahman, SikiaaBibi, 

plaintiff S. plaintiff 4. plaintiff 5 

Nawab Jan, plaintiff 1\ Father and mother of 

Bhoja Bibi, plaintiff 2/ Dulirijan Bibl. 

The controversy between the parties 
centres round two documents executed by 
Abdul Suttar on 20 th January 1906 and 
27th January 1906 respectively and re¬ 
gistered on 6th February 1906. By t ese 

instruments Abdul Suttar transferred a 
considerable portion of his estate, tue 
earlier in favour of the two sons by the 
first two wives; the latter in 
the second wife and her daughter, 
documents on tbe face of them purpor ^ 
be hibas-bil-ewaz, that is, gifts 
deration, namely, two gold mohurs i 
each case. Greaves. J. has found that, as 
transpires from the evidence of defen 
1. the son of the first wife, no considera¬ 
tion in reality passed at the time of the 
execution of the documents 
sequent period* Consequently the 0® 
must be treated as hibas and not fe a- 
bil.ewaz. It is well-settled that the burj 

den of proof lies on tbe person ^ ° 
favour a heba-bil-ewaz is executed to es 
tablish that the consideration was paiu 
as described in the instrument, and tuere 
is no room for the application of the m 
trine recognized by the Judicial o 
mittee and by this Court in the cas 
gf Ghowdry Deby Persad v. Chowdri/\ 
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VowhU Singh (2). Bajak Sahib Perhlad 
Sein V, Baloo Budhoo Singh (3), Ali 
Khan Bahadur v. Jndar Parshad (4) 
vadi Fulli Bibi v. Bassirndi Midha (5), 
that where the executant of a document 
denies receipt of the consideration reciled 
in a bond, the burden lies upon him to 
establish that the recital is incorrect in 
fact [Khajooroonissa v. Boivshan Johan 
(6), Ghaudhri Mehdi Easan v. Mvham- 
mad Easan (7), Rahivijan Bili v. Iman- 
jan Bili {B>)]. The true position thus is 
that to establish the validity of the {lifts 
covered by these two instrumente, it is 
incumbent on the defendants to prove 
strict compliance with the requisites 
deemed essential for the validity of a gift 
under the Mahomadan law. This brings 
us to the crucial point in the case. The 
earlier gift, as already staled, was in 
favour of the two sons by the first two 
wives of whom one was an infant. The 
later gift was in favour of the second wife 
and her infant daughter. Greaves J. has 
found that possession was as a matter of 
fact delivered to the adult donee in each 
instance, and the evidence supports this 
conclusion; indeed there is no evidence to 
rebut the testimony of defendant 1 on 
this point. Now as concisely stated in 
the Hedaya gifts are rendered valid by 
tender, acceptance and seisin. The plain¬ 
tiffs contend with reference to this ex¬ 
position of the law that the gifts were 
invalid on two grounds, first that as tliere 
was in each instance a gift in favour of 
an adult and an infant there was mushaa 
or confusion and secondly, that there was 
no valid acceptance of the gift on behalf 
of the infants concerned by persons legally 
competent to act in that behalf. 

As regards the first objection which is 
sought to be supported by reference to 
the decision of Eizamuddin v. Zaheda 
Btfct (9), adversely commented on by 
Ameer AH in bis Mahomadan Law, Vol. 1, 
p. 101, it is Butficient to observe that as 
pointed out by the Judicial Committee in 
Muhammad Mumtaz Ahmad v. Zubaida 
Jan (1), the doctrine relating to the in- 
v alidity of gifts of moshaa ia wholly 

2. (1841-46) 8 M 1 A 847=6 W R 6B(P Cl 

3. (1869) 3 B L R 111=13 MIA 376 (P C) 

4. (1896) S3 Cal 960=33 I A 92 (P C) 

6. (1670) 4 B L R 64 (P B). 

6. (1876-77) 2 Cal 184=8 I A 291 (P 0) 

7. (1906) 28 All 4S9=4 Cal 89=9 0 C 196=83 
I A 68 (P C), 

8. (1912) 16 I 0 698. 

9. (1874 ) 6 N W P H C R 388. 


unadapted to a progressive state of society 
and ought to be confined within the strict¬ 
est rules. In a lator case Ibrahim 
Goolam Ariff v. Sailoo (10), the Judicial 
Committee refused to extend the doctrine 
to forma of jiropertv unknown in aiclmic 
times. The princij le itsoK rests cn two 
reasons, namely, first seisiu in case of 
gifts IS expressly ordained a complete 
seisin is impracticable with respect to an 
indelinito part of divisilde things, as it ia 
impossible to irakc seisin of the thing 
given w ith son etbing tluit is net given, 
and secondly, if the gift of part of a 
divisible thing without separation were 
lawful, it must necessarily follow lliat a 
thing is incumbent upon the giver which 
he has not engaged for, namely, a division 
which may possibly be injurious to him. 
These reasons obviously cease to he ap¬ 
plicable when possession as a matter of 
fact has been delivered, and for this reason 
the Judicial Committee has held that 
whether a gift of undivided property is 
valid or not under Mahomidan law, pos¬ 
session given and taken under such gift 
effectually transfers the property. This 
view is in harmony with the well-estab¬ 
lished rule explained by this Cfurtin 
Mariam Bibi v. S. M. Ibrahim (ll), that 
the objection on the ground of mushaa 
when a gift is made to an adult and an 
infant may be evaded by a simple device 
described in the Natawa-i-Alarngiri, 
namely, that, 

"be (the father) ehocld ddiver p:s?ession cf tie 
bou$e to the adult f'Oi' and then mako a RPt of it 
to both of them: Fa-awa i Alaingiri, Vol 4, 
{). 549, «ec abo the Pa/azia fpiot-’d bv Atnocr Ali 
in bis tfabomadau li.w. Vt! 1, p. 105, Edn. 4.” 

The gift in the present case can- 
not consequently bo deemed invalid on 
the ground of mushaa. As regards the 
second objection the contention of the 
appellant is that the father was the 
guardian of the infant sons, that he 
was incompetent to divest himself of 
bis obligations as guardian, that he 
could not appoint his major son in 
the one instance and his w’ifc in the 
other to act as guardian for the purpose 
of acceptance of the gift on behalf of the 
respective infants, and that conseiiuentiy 
there has been no valid acceptance of the 
gift in law. No authority has been brought 
to our notice in support of this ingenious 
argument and I cannot discover any prin- 

10. (1908) 35 Cal 1=34 I A 167 (P C). 

11. Origioal Bide Appeal No. 66 of 1916. 
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cipio in Mahomaclan jurisprudence whore- 
from it derives tiie senihlaoce of support. 
It is inf]isi-ubit)lo that where a gift is 
tniide by a father to liis infant son, no 
chauf’e of possession >9 nectssary; the 
'principle is lliat (he declaration of gift is 
lopiDcl tocliaiige the possession by the 
faflu-r nil liis own account into jiossessiou 
hs guar(li:‘.n on his son’s account, and the 
law is tliB satno iu ev?rv other case where 

to 

tho donee is a minor in lawful custoly of 
the donor; Ammeeroonnis^d Ehatoon v. 
Alij'hcniisa Klnitoon (12), Fotima Bibee 
V. Ahma‘i fiaksh (io). If in such circum- 
cuii’stances, tlie donor, with a view to 
avoid the ditliculty created liy the doct- 
rino of inusaaa. nominates au adult rela¬ 
tion AS i^uaniian of the infant for the 
P'lrpO'O of acceptance of the gift, it is 
diliwult, to appreciate why his action 
sliouM ho dreinedas heyond his authority. 
(Jn the other Inud, there are texts which 
point to this conclusion that such a 
course is not contrary to any established 
irirciple of Mahoinedan law. Thus 
liaillie in his Digest of Mahomedan law, 
Vol. 1, Book 8. Gh. 5. 1875, p. 539, ob¬ 
serves: 

‘ Tlio dince, when compntent to take possession 
has tho rifjht to (ako it. When he is a minor, or 
insHiip, the right to take poss(*s«ioa for him be¬ 
longs to his guardian, who is Srsthis father, then 
bis fatbor's executor, then bis grandfather, then 
bis executor, and next the Judge, and pstson ap¬ 
pointed by him, It Is alike whether the minor 
bo iti the family of any of these persons or not. 
If tho father or his executor, or paternal grand¬ 
father or Lis executor, be absent at a precluding 
dijtarce, possession may bo taken for a minor by 
any person under wbo»e power he may happen to 
be. And with regard to others besides the father 
and grandfather, such as the brother, paternal 
uncle, mother, and other relatives, they have all, 
on a favuur.oble construction, the power to take 
pos'pssion of a gift for a minor when be is in their 
family.” 

The view I bake receives support from 
bhe following texbs mentioned by Dr. 
Abdullah aUMamun Suhrawardy in his 
learnei lectures on Moslem Legal Institu¬ 
tions: 

1. When the father makes a gift of something 
in favour of bis infant son, the infant becomes 
its owner by virtue of the contract. {Qudari, 
Vol.2. p. 10. Ed. Delhi.) 

2 The gift of a father in favour of his infant 
child is completed by the contract. {Falatoa-i- 
Alanifjiri, Vol. 4, p. 640, Ed. Cal.) 

3. It is stated by Al-Hakim: where a father 
makes a gift of a hotise in favour of two of his 
sons, one of whom is an adult and the other a 
minor, and the adult son takes possession of it, 

12. (1899) 2 I A 87 (P C). 

13. (1904) 31 Gal 319. 


the gift is void and this is theoorrect view. For, 
the gift in favour of the infant becomes completed 
by the very act of making the gift, as the posses¬ 
sion by the father stands in the stead of his (in¬ 
fant's) porses«ion, and the gift in favour of the 
adult son stands in need of acceptance. Thus, 
the gift iu favour of the infant precedes and 
musha a is occasioned. The device is that he 
should deliver tho house to the adult son and then 
roakfl a gift of it to both of them. (Fatwa-i-Alim’ 
giri, Vol. 4. p, 549, Ed. Cal.) 


4 If the infant is in the custody of the grand* 
father or the brother or the mother or the paternal 
uncle and a ^ift is made in favour of the in¬ 
fant and taken possession of by the person in 
charge of the infant while the father is present, 
there is ditlereoca of opinion among the jurist 
with respect to it: some jurists are of opinion tha^ 
it is D^t v\lid, and the correct view is that it r 
vilid. (Fafauio-i-Quzifcban, Vol. 4, p. 289, Eds 
Lucknow.) 


5. Contrary to the case of the mother and of 
those other than her (mother) maintaining her 
(minor girl) because the right of taking delivery 
of possession docs not belong to them except after 
the death cf the father or his absence at a pre- 
cludiug distance according to the correct view. 
(Hedayah, Vol 7, p. 495, Ed. Cairo.) 

6 Al Kifayah {Vol. 7, p. 496, Bd. Cairo,) the 
famous commentary on the Hedayah re-producea 
Text 4. 


7. The Sbaykh-al-Islam Khwahir Zadah states 
in his M ihsut; there are some amongst our jurists 
who held that the husband, tbe stranger, the 
father, the grandfather and the brother are all 
equal and they are of opinion that their taking 
delivery of posssssion is valid when the infant is 
in their charee even though the father 
Natnij-al-AfJcar, supplement to the Futh-dt- 
Quadir, the celebrated commentary on Hedayah, 

Vol. 7, p. 496, Ed. Cairo.) 

8 . The autber does not mean to restrict the rule 
to the mother and the stranger, but means that 
ever)'relation excepting the father, the 8^^ 
father and their executor-s is like the mother. 
The gift becomes complete by their taking posses¬ 
sion if the infant is in their charge, other wise 
not. (Bahr-al-Raiq, Vol. 7, p. 8U, Ed. Cairo). 

9. It is also stated with respect to the grand¬ 

father, that he cannot have the ngb^ J® ???, 
session on behalf of the minor, If th® . 
alive and no distinction has been indioatatt oes- 
ween the case where the minor is . 

father's) charge and where he (the minor) *3 ° • 
The obvious meaning of what he (author; 

laid down withont any restriction, leads ” to® 
necessary conclusion that it (the ® . 

taking possession on behalf of the minor} is n 

valid. {Fataioa'i'Alamgiri, Vol. 4, p. oiS, 
Cal.) , iLa 

10. The Fatawa^i^Alamriiri reproduces here 
extract from the Fataiva^i^Qazikhan quoted abo 
(Text 4) and proceeds as follows: Thus it ^ 
down iu the Fatawa^i-Qadikhan.^ ^ m fpwna 
fatwa ia giving according to this opinion: 

it is laid down in the Fatawa Sughra. {Fataw(i 
i-Alamgiri, Vol. 4, p. 548, Ed. Cal.) 

11. The gift in favour of a child by one who hM 
its guardianship generally is 

contract. [Tanwir-al-Absat, Vol. 4, p. 612, ica- 
Cairo.) 
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U. "Oae.. .guardianship genorally:” i. e., 
ona who maintains it, has cbargo of it. 
Thus the brother and the paternal unole in tbo 
absence of the father aro included provided that 
-the child is in their charge. {Diirr-al-Miikhtar, 
Vol. 4. p. 512. Ed. Cairo,) 

13. It is laid down in the Barjindi Tliero 
is difietoce of opinion, where possession has been 
taken by one, who bas it (the child) in bis 
charge when the father is present. It is-'^aid, 
it is not valid; and the oorroot opinion is that it 
is valid. {R(idd-<il‘Miihtcir,Vo\. 4, p. 513, Ed. 
Cairo.) 

14. The author of the Ilindiy.x (the Falwa i- 

Alamgiri) cites the Khaniyah (Fafaura-i-Qn^i* 
Jthan) to the effect that “it is val'd” and tbo 
Fflfflwn Sttjhra to the effect that “the is 

given according to this opinion.” (See Text 10 
absve). (AM’ahiaiw.Yol. 3, p. 393. Ed. Cairo.) 

I bold accordingly that in each of the 
two instances before us, there wasa valid 
tender, a valid acceptance and a valid 
transference of seisin and that the legality 
of the transaction cannot be successfully 
impeached. On these grounds I agree 
that the decree of Greaves, J., must be 
affirmed and this appeal dismissed vvitb 
oosts. 

V.b./r.k. Appeal dismiised. 
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TEUKON AND Chadduuri, JJ. 

Baj Kumar Deoiy—Petitioner. 

V. 

Satish Chandra Ghosh — Opposite 
Party. 

Civil Revn. case No. 25 of 1916, Decid¬ 
ed on 5th January 1917, 

(«) Criminal P. C (1898), S. 195-Sanc¬ 
tion to prosecute witness during pendency of 
•uit is improper. 

Sanction for the pcoseoalion of a witness for 
deposing falsely in a suit which is etiil pending 

i« improper, particularly when the'witness is a 
near relatve and am*mukhteat of the pUintiff, a 
lady who depends upon him for the proper pro¬ 
secution of her suit. Generally speaking, it is 
not desirable that witnesses should be prosecuted 
while the case in which they have deposed or 
are about to despose is still pending. [P 791 C 2] 
(b) Criminal P. C. (1898), S. 195 (7) - Dis¬ 
trict Judge can revoke sanction to prosecute 
granted by Subordinate Judge. 

• On a petition to the High Oouct for the revo¬ 
cation of a saootion for prosecution granted by a 
oubordinate Judge, the High Court bsving form¬ 
ed a Arm opinion as to the Impropriety of the 
sanction, set it aside, though it felt that the 
proper course for the petitioner sbonld bnvo bsen 
to apply to the District Judge under 8 195 (7). 

[ P 791 C 3; P 792 0 1] 
Satyaendra Prosanna Sinha, Dwa- 
taka Nath Mitler and Afantndra Nath 
Banerjee—for Petitioner. 

Norton. Haradhan Chatterjee and 
ManmothaNathOanguli — for Opposite 
Party, 


Judgment. — This is an application 
for tho revocation of a sanction granted 
hv tho Suliordiuate Judga of Howrah. 
The sanction was granted in asuithrought 
by a lady of th> name cif Kili Disi and 
her case was tliat a certain business w is 
tlie exclusive property of her hushaud, 
while the cv^e of tho defendant, wlio ie 
tho brotlier of her deceased husband, was 
tliat it was th(^ joint property of the two 
brothers. In the course of certain pro¬ 
ceedings for the apc-ointinent of a recei¬ 
ver it appearsthat the person wliose prose¬ 
cution has been directed, being tho hrrjtiicr 
of the plaintilT, swore an allialvit to the 
effect that there are entries in hjoks of 
the business showing that tho defendant 
was in fact a servant. Some, if not all, 
the books of business were apparently 
brought into Court but it is stated that 
no clear proof with regard to them was 
given, and it does not seem to be certain 
that all the backs of the business were 
producel. It is in respect of this state- 
ment in tho affidavit that the prosecution 
has been sanctioned. Now it appears 
that the petitioner, who is the brother of 
the plaintiff, is also her an-rnnkhteu 
and is the person on whom sho depends 
for the proper prosecution of her suit. 
Generally speaking it isnot desirable that 
witnesses should he prosecuted while the 
case in which they have deposed or are 
about to depose is still pending, and in 
this particular case, haviug regard to the 
position of the petitioner towards the 
nvi'f, VI think the impropriety of 
such a step is all tlie greater. 

We, therefore, set aside tho sanction 
which has been granted by tho Subordi¬ 
nate Judge. We may then oHservo that 
it has been objected in law that this ap- 
plication should have been made to the 
District Judge of Hooghly. Tbisargarnent 
is based upon the language of S. 195 (7J 
and sub-Cl. (a) of that subsection and 
also on the fact that the number of suits 
exceeding Rs. 5.000 in value, in which 
appeals lie from the decision of tho Sub- 
ordinate Judje to this Court, are much 
fe^er in number than the nuits of Ru- 
pees 5.000 and under in which appeals 
lie to the District Judge. That in euch 
a case the application for revocation of 

sanction should be made to the District 

Judge is the view taken in the oases re 
ported Mlmperatrixv. Lokshman Sakha 
ram (1) and Anant Bamckandra Loltifcar 
1. (1877-78) 2 ]iom isT. 
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In re (2), ay] those cases appear to have 
been followed in this Court in Madhuray 
Pillnyv. Eldert-m (3). Having, bow. 
ever, formed a firm opinion as to the im- 
[)ropriety of the sanction that has been 
granted wo do not think it necessary, 
wliatover may be the correct reading of 
S. lO-j (7), to send Ihe i)etitioner before 
us I);\elc to the District Court in order to 
ids obtaining relief which we are prepar- 
el and are competent to give him. 
v . h ./ r . k . Sanction set aside. 

2. (1.-S7) U B)m 4 :^ 8 . 

3. (1835) 22 Cal 467. 
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Teunon and Beachcroft, JJ. 

Nnlini Kanta Laha and others — Ac. 
cased—I'etitionere, 

V. 

Amikul Chandra Complainant 

“0{)posite Party. 

Criminal Revn. No. 1078 of 1916 and 
Misc. No. 123 of 1916, Decided on 11th 
January 1917. 

_ Criminal P. C. (1898), S. 195 (1) (c) - 
Produced” iiluctratad — Alleged forged 
document used in proceeding under S. 145 
— Document it produced and tanction is 
necessary for antecedent forgery and user. 

On the application of the accused, who were 
parties to a proceeding under S. 145, Criminal 
P. C., an alleged forged document, which had 
been registered before a Sub-Regisirar, was 
called for by the i^Iagistrate in the said proceed¬ 
ings from the record of a case iustituted against 
a stamp-vendor and was made use of by their 
pleader in the course of his argument and re¬ 
ferred to by the jiragi!>lrate j’l bis judgment: 

Held- ( 1 ) that the docuraei.'t was “produced” 
within the m^auing of S. 195 (1) ( 0 ), in the 
S. 145 proceedings and the accused could not, 
therefore, be prosecuted in respect of its antece¬ 
dent forgery and antecedent user before the Sub- 
Registrar witI'oui th® sauctioD of tbs Magistrate’ 
29 Cal 887; 22 Cal 1004; 37 Cal 714; 9 Horn. L. 
R. 725; 5 r C 8 * 9 ; 3-^ /Hn69 and 3U Jfad 677, 
on and 4 Rom. L. R. 268, not App. 

(i) that alidcugd such sauciion was not neces¬ 
sary for the prosecution of the accessories to the 
crime who were not parties to the proceeding 
under S. 145, it was not desirable that proceed¬ 
ing should be taken piecemeal against them 
while there was still a bar to the prosecution of 
the principal offenders. [P 793 0 1,2] 

Dasarathi Sanyal, Manmatho Nath 
Mukherji and Jyotish Chandra Eazra 
—for Petitioners. 

Atiilya Charan Bose, Bir Bhuskan 
Butt and Jagat Chandra Bose-^ior Op- 
posite Party. 

3/onier—for the Crown, 

Judgment.— In this case it appears 
that proceedings under Ss. 465, 467 and 
471, I. P. C. have been taken in the 


Court of the Senior Deputy Magistrate 
of Howrah, against the petitioners. These 
prcceedingg are in respect of a deed of 
sale executed by one Niroda Moyee Dasi 
in favour of petitioner No. 1, Nalini 
Kanta Laha, though ostensibly in favour 
of petitionerNo. S.FakirCbandra Chakra, 
verty. The document bears date lltb 
September 1915, and was registered on 
26th October 1915, before the Sub.Ee- 
gistrar of Amta. The complainant in the 
proceedings is one Anukul Chandra Laha, 
who holds a conveyance of the same plot 
of land purporting to have been executed 
by Niroda Moyee on 10th October 1915, 
This document was presented for regis¬ 
tration to the Sub-Registrar of Howrah 
on 25th October and was ultimately 
registered under the order of the District 
Registrar on 2nd December 1915. The 
complainant’s case is that the document 
in favour oi Nalini Kanta and Fakir 
Chandra has been frauiuleotlyantedated. 
and bis complaint was made before the 
District Magistrate of Howrah ae against 
petitioners 1, 3, 4 and 5 on 12th July 
1916, and as against petitioner 2 on 
2nd August 1916. Both complaints were 
transferred by the District Magistrate 
to the Deputy Magistrate /or dis¬ 
posal. The complaints, it may boob- 
served, were made after preliminary 
proceedings which continued before the 
Sub-Registrar of Amta, the District 
Registrar and an enquiring officer from 
28th October 1915 to 29tb Juoeel9l6, 
The offences charged are the alleged 
fabrication of the document on or about 
20th October 1915, 'and the fraudulent 
use thereof before the Sub-Registrar of 

Amta on that date. 

Meanwhile on 29th January 1916, pro¬ 
ceedings under S. 145, Criminal P. C. 
had been taken in the Court of the Sub- 
Divisional Magistrate of Uluberia against 
complainant Anukul as the 1st party apd 
against the present petitioners, Nalini 
and Fakir, as the 2nd party. These pro¬ 
ceedings were disposed of by an Honorary 
Magistrate to whom they had been trans¬ 
ferred on 29th March 1916. It may be 
next observed that on 7 th Jnly 1916, 1 . 
e., four days before the 1st complaint in 
the criminal Court and about a . 
before the 2Dd, the petitioner Nalioi 
brought a suit on the document in the 
Court of the 2nd Munsif at Amta. Ib 
this suit the complainant Anukul is the 
defendant and the essential question in 
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that suit will be, whether the documeot 
which ie the subject oi the ri'esenb cri- 
mioal proceedings is or is not a genuine 
document. On behalf of the petitioner 
it is then contended before us, firstly, 
that in the proceedings before the Hono¬ 
rary Magistrate under S. 145, Criminal 
P. C., to which the petitioners Nalini 
and Fakir were parties, the document 
now in question was "produced or given 
in evidence” and that, therefore, under 
the provisions of S. 195 (l) (c) the ab¬ 
sence of the said Magistrate’s sanction is 
a bar to the criminal proceedings in res¬ 
pect of the antecedent forgery and the 
antecedent user before the Sub-Registrar 
of Amta. It is, secondly, contended 
that the institution of the civil suit in 
the Court of the 2nd Munsif'at Howrah 
having proceeded the complaint on which 
fbe criminal proceedings have been taken, 
these proceedings should await the deter¬ 
mination of that suit. We have then 
first to ascertain whether the document 
was in fact "produced or given in evi¬ 
dence” in the course of the S. 145, pro¬ 
ceedings. When these proceedings were 
pending the document, it appears, was on 
the record of a case instituted against 
the stamp vendor Dayal Sau an<l on 
8bh March the present petitioner Nalini 
Kanta Laha presented a petition to the 
Honorary Magistrate in which be prayed 
that the document should be called for 
and used in the ,S. 145 proceedings. 
Thereupon on 11th March the Honorary 
Magistrate called for this document and 
other documents on the ground that 
reference to them was essentially neces¬ 
sary and the document was accordingly 
transmitted to him by the Sub-Divisional 
OfTioer, Ulubetia, on 15sh March. 

We next find that in the course of the 
argument the pleader forth 0 2Dd party 
Nalini and Fakir made use of the docu¬ 
ment and that in his judgment the Hono¬ 
rary Magistarte refers to it, though lie 

refrains from expressing any opinion on 
its autlienticity. On these facts we 
think that we ought to hold that in the 
proceedings in the Court of the Honorary 
Magistrate of Amta the document was 
produced within the meaning of S. 195 
(1) (c). In support of this view we may 
refer to the oases reported as Ouru 
Charan Skaha v. Oirija Sundari Dasi 
(1), Akhil Chandra Sen v. Queen Em¬ 


press (2), Eamdi)i Jlania v. Sew Baksh 
Sivgh (3) and Gopal Sidheshvar, In re- 
(4). The question then is whether this 
production makes a sanction necessary 
l)efore the petitioners Nalini and Fakir, 
who were parties to the pioceedings, 
under S. 110, Criminal P. C , can l o pro¬ 
secuted in res| ecfc of the antecedent for¬ 
gery and the antecedent user before the 
Suh Registrar. The Crown contends that 
such sanction is necessary cnly when the 
ofi'enccs charged liavo been committed 
by the persons accused and when pirt|-g 
to the pvoceedinps in wliiih the piodim- 
tion took place. The language of S. F 5 
(1) (c) is by no means clear and w(ulu 
seem to admit of either construction, 
but though the contention on behalf of 
the Crown is supported by the case re- 
ported as A^oor ilahomad Cassum v. 
Kaikhosru Maneckjee (5), wo are of opi¬ 
nion that this is unduly to limit the 
scope of the sub-clause under considerat¬ 
ion. The view urged on behalf of the 
petitioner has been taken in S/iafz 
.V. Bolahi Shoh (6), and in Bhatca7ii Das 
V. Emperor (7) and is also supported by 
the course of reasoning followed in Para- 
meswara Namhudri, In re (8). With 
these decisions we agree and in this view 
the prosecution of the principal peti¬ 
tioners. Nalini and Fakir Chandra, can 
not proceed without sanction. The other 
three petitioners who are charged as 
accessories were not parties to the case 
under S. 145, Criminal P. C., but it is 
not desirable that prcceedings should be 
taken piecemeal or against the abettors, 
while there is still a bar to tho prorocu- 
tion of the principals. In this view it is 
unnecessary to discuss the second con¬ 
tention advanced on behalf of the peti 
tioners. For the reasons given, we quash 
the proceediugs now taken against the 
petitioners Nalini and Fakir and stay the 
proceedings against the remaining three 
petitioners until tho bar to a prosecution 
of the principals has been removed. 
V.B./b.K. Proceedings guasJ^d. 

2 (IB'*5) 22 Cal lOCM, 

3. (lOU'j 37 Cal 714=GIC 473. 

4. (1907) 9 Bom L R 735. 

5. (1902) 4 Bom L R 2C8. 

C. (1910)5 10879. 

7. (1916) 88 All 169=861 C 161. 

8. (1916) 39 Mad 677=31 1 C 161,. 


1. (1902)29 0al 887. 
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A. I. R. 1918 Calcutta 794 (1) 

I'LI.TCflKR AND NewBOULD, JJ. 

Si'thf-I\ian KJiovsavia anti others — 
i.'lain'.ifts—Apre! hints. 

V. 

AhrJul JaJil and others — Defendants— 

i{p?|ion(1ents. 

lirfev^nce No. 3 of 1917, Decided on 
luiv 1017. 

Succession Certificate Act fiSSS), S, 4, 
— Rent—Suit to recover arrears of—Suc¬ 
cession Certificate is necessary. 

Siiccc'si'-n certificate ij necessary for tbe rc- 
roverv of arrears of rent in respect of homestead 
lai (.1 hy the heirs or the legal representatives of 
3 d€C':ased lanillord tj whom tho rent was due. 

[P 79-1 C 2] 

I Th*' words “land n-cd for agricuUnral purposes” 
in S 1 r< vf rn the werds ‘‘leut, revenue rr pre- 
fu' ” that iT’-ced" tbein. IP 794 G 1] 

Fletcher, J—This is a reference made 
hy tho icarned Munsif of the Second 
(Joint at Soahlah. exercising the’powers 
of a Si> all Cau^e Court Judge, under the 
jirovifions of 0. 46, R.l, CivilP. C. 1908 
and the question referred hy the learned 
.Munsif is this. Is succession certificate 
necessary for the recovery of the arrears, 
of rent in respect of homestead land by 
the heirs or the legal representatives of 
a deceased landlord to whom the rent in 
arrears was due? The question turns 
solely upon the definition of the word 
“debt” contained in S. 4, Succession 
Certificate Act (7 of 1889). The word 
‘debt” as ui-ed in tliat section is defined 
as including any debt except rent, revenue 
or { lofits payable in respect- of land used 
for agricultural purposes. The only ques¬ 
tion is do the w^ords "land used for agri¬ 
cultural purposes” govern the words rent, 
revenue or profits or whether rent apart 
from the question whether or not it is 
derived from agricultural land is exclud¬ 
ed from the definition of debt as given 
in that section. It.seems to me quite 
clear on the ordinary grammatical con¬ 
struction of the section that the words 
"land used for agricultural purposes” 
govern the words rent, revenue or profits. 
It is only in respect of rent revenue or 
iprofits payable in respect of land used 
tfor agricultural purposes that succession 
‘certificate is not necessary. The two 
cases referred to in the reference one as 
Nogendra Nath Basu v. Satadal Basini 
Basu (l) and the other as Mokkoda Das- 
■see V. NuvdoLalEaldar (2), do not seem 
to be opposed to this view. So far as one 

1. (1899) 26 Cal 536. 

2. (1900)27 Cal,556, 
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can gather from the reports of those 
cases the land in these cases was land 
used for agricultural purposes and there- 
fore, clearly the rent in respect of that 
land was excepted from the definition of 
"debt” in S. 4, Succession Certificate 
Act. .Accordingly we answer the refer, 
ence as mentioned above, namely, that 
succession certificate is necessary for the 
recovery of arrears of rent in respect of 
homestead land by the heirs or the legal 
representatives of a deceased landlord to 
whom the rent was due. 

Newbould, J.—I agree. 

v.b./r.k. Answer accordingly. 

A. I.R. 1918 Calcutta 794(2) 
Fletcher and Richardson, JJ. 

Radhika Nath Roy —Plaintiff — Peti¬ 
tioner. 

V. 

Somir FaXrfr—Defendant — Opposite 
Party. 

Rule Nisi No. 659 of 1916, Decided on 
9th January 1917, against order of 
Munsif. 2nd Court, Rungpore. 

Bengal Tenancy Act (1885), S, 23—Raiyal 
at fixed rate has right to cut and appropriate 
timber. 

A raiyat holding at a fixed rate of rent has the 
right to cut and appropriate tbe timber,,not 0 DI 7 
io cases where he planted the trees himself, but 
also in cases where tbe trees were 
bolding at the time of bU • 6 C. L- 
not Foil.; 10 W. R. 419 and 21 W. 344, Foil. 

[P 795 0 IJ 

Sarat Chandra Roy Ckowdhuri, Bro- 
jolal Chuckerbertiy and Barish Chandra 

Roy^lor Petitioner. 

Surendra Chandra Seri and Eemendra 
Chandra Sen^ for Opposite Party. ^ 

Fletcher, J.-This is a rule obtained 
by the plaintiff calling upon the defen- 
dant to show cause why the judgmen 
and decree of ths Small Cause Court a 
Rungpore, dated 30th May l91u com¬ 
plained of in the petition should not e 
set aside. The plaintiff brought the sui 
to recover from the defendant the value 
of certain mango trees which had been 
felled by the defendant, and appropriated 
to bis own use. The plaintiff was the 
landlord and the defendant was the tenant. 
Tbe learned Judge of tbe Small Cause 
Court has found that the defendant is a 
raiyat holding at a 6x^1 rate of rent, 
that is, that the tenant has a raiyati in¬ 
terest under a perpetual grant at a ren 
which is not liable to be increased. This 
rule was obtained on the ground that a 
raiyat of that class is not entitled to wR 
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and appropriftta the timbers when so 
felled. The case has been argued before 
na not only on that footing but an at¬ 
tempt has also bsen made to got us to 
differ from the hading arrived at by the 
learned Judge of the Small Cause Court 
that the interest of the defendant is that 
of a raiyat holding at a fixed rate of rent. 

As regards the second part of the argu- 
meat, namely, that the evidence does not 
establish the fact that the defendant is a 
raiyat holding at a fixed rate of rent. I 

am not disposed to differ from tbo con- 
elusion arrived at by the learned Small 
Cause Court Judge. The qirestiou, there 
fore, Tbsolves itself to this: Has a raiyat 
holding at a fixed rata of rent the right to 
appropriate the timber when the tree is 
out ? The matter is not res Integra. It 
is covered, in my opinion, by two deji- 
sioDS of this Court. The first is the case 
of Sharoda Sundari Debia v. Gonee 
Sheik (1). That case cannot, in my opi¬ 
nion, be distinguished from the present 
case. It is admitted that the interest 
granted to the tenant in that case was a 
raiyati interest at a fixed rate of rent. 

The other case is the case of Goluck 
Rana v. Nubo Soonduree Doasee (2). No 
doubt, in that case, the decision turned 
on the question whether a raiyat holding 
at a fixed rate of rent had the right to 
appropriate the trees which had boen 
planted by him, The grounds of the 
decision seem to me to support the view 
that a raiyat holding at a fixed rate of 
rent has the right to cub and appropriate 
the timber, not only in cases whore he 
planted the trees himself but also in cases 
where the trees were growing on the 
holding at the time of his lease. The 
decision that has been relied upon by the 
petitioner, the plaintiff is a decision of 

this Court in Mditra v. Mo-thuroi 

NathJoardar{Z). The report unfortu¬ 
nately in this last case is merely a re¬ 
print of the judgment deliverel at the 
hearing of the rule. The report is ex¬ 
tremely obsonre and dlGBculb to follow. 
Bub BO far as I oan gather, the Court did 
nob decide in that case that a raiyat hold¬ 
ing at a fixed rate of rent had not the 
right to appropriate the timber when 
felled. The two decisions that I liave 
cited reported in Vols, 10 and 21 
of the Weekly Beporte r were not cited 

1. (136S) 10 W B 419. 

(1874) aiWR 84 *. 
a. (1907) 5 0 L J 418. 


in that case or dealt with in tlie course 
of tlio argument. Tliat case, in my opi¬ 
nion, cannot beset up as an authority 
against the express decisions in the case 
of Sharoda Soondari Delia v. Ganee 
Sheik (1) and Gohik Dana v. Dnbo 
Soonduri Do.wc (2). In my opinion, we 
ought to follow the decisions that I have 
referred to reported in tlie Weekly 
Reporter. In that view, the pro’ent rule 
must he discliarged witli costs, one gold 

molmr. , , i 

Richardson, J. On the whole, 1 

agree in tho view which mv leiuned 

brother ha^ expressed. Authority for tlat 

view is to he found in the c .se oi Sharoda 

Sooyidari Delia v. Gonce Sheil (1). I 

add that the conclusion is at any rate nob 

ineon-isteiib with anything in the Bengal 

Tenancy Act ralating to the status of a 

raiyat holding at a fixed rent and that 

the law appears to ho the same in the 

Upper Ihovinces [Umlans Lai v. Maluu 

raja of Benares (l).l 

V.vi./u.K. _M-'i d±^ZQed^ 


i. (1001) -20 All 12u. 

A. I. R. 1918 Calcutta 795 

MOOKEIMEE AND BEACHCROFT. JJ. 

Gopal Chandra Mukhopadhya and 

ot/iers—Plaintiffs—Appellants. 

V. 

Probhat Chandra Biswas and others— 
Dafendants-Respondents 

Letters Patent Appeal No. 70 of l9lo. 

Decided on 13th March 1917 a^ains de¬ 
cree of Walmelev. J., D'- 12th April 1915, 

in appeal No 602 of 19H. 

Partition Act (4 of I»yoJ. ** 

'*^rScted PCjpa U notto bo to 

ci 4. The section applies fv.n wbero tho por o 
wboclIimVruUtion'of 

bas also obtained a transfer of a s a ^ 

family ptoparty. 1 I. C. 43t, ton. u 
GtJada Charan Sen-for 

p;eta;ion he seats to put upon ‘he “ect.on 
3 that it has no application \ 

narsoD who claims partition of a d« ellinf,^ 

Touse"--'- S Huta 

corstruotion^was'’Degatived 

iThirode Chandra v. Saroda Promt til. 
— f"(l9lO)TTC4B. 
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tion suit if one or other member of the 
f imilyis willing to pay price thereof and 
puiohase it as provided in that section. 
This was tlie contingency which happened 
in this case. It was faintly argued, as a 
last resort, that the apiilication of S. 4 
was exciuilcd by reason of the rent sale. 
^Vnltllslo\, I. has conclusively shown 
that the rent sale did not, for any practi¬ 
cal purpose, atl'ect the mutual rights and 
obligations of the parties. Consequently 
S. 4 is applicable and in that view there 
is no doubt that the decree of Walrasley 
J, is correct. The result is that this ap- 
peal is dismissed with co?ts. 

v.b./r.k. Appeal dismissed. 

A. I. R. 1918 Calcutta 796 (1) 

Chatteiuka and J^iciiardson. .IJ 

Abdul Aziz —Defendant—Appellant. 

V. 

Khirod Cha7idra Das —Plaintiff—Res- 
pondent. 

Appeals Nos. 470 of 1915 and 7 of 
191G, Decided on 2iid July 1917, from 
original orders of District Judge, Chitta¬ 
gong, T)/. 24th September 1915. 

Provincial Insolvency Act (1907), S. 36 — 

Document impeached as fraudulent transfer 
cannot be found to be invalid without giving 
opportunity to produce evidence. 

Wbeu a kc-bala produced before an Insolvency 
Court is impeached on the ground that it is a 
frjudulorit transfer under S. 3'’. the Court ought 
net to come to the coucliuion that the document 
is invalid on a mere perusal of the same and 
beating arsuraenls without giving the parties an 
opporuuily to adduirc evidence iu the matter. 

CP796 C 1, 2] 

U. N. Sen Gupta and Nitish Chandra 
Lahiri —for Appellant. 

Khitish Chandrn Sen — for Respond* 
ent. 

Judgment. The appeals are against 
an order made by the District Judge under 
the Provincial Insolvoocy Act, by which 
ho held that the wakfnama in respect of 
some of the properties was invalid to the 
extent of 2/3rdp, and that the kobala exe¬ 
cuted by the insolvent in favour of his 
wife who is the appellant in Appeal 
No.7 of IDlGwasinvalid. It is contended 
that no evidence was taken and that the 
learned Judge came to the conclusion that 
the kobala was invalid on a perusal of the 
document and hearing arguments. When 
the documents were impeached on the 
iground that they were fraudulent, we 
think that the appellant ought to have 
been given an opportunity of adducing 
evidence in the matter. The learned 
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pleader for the respondent has pointed 
out that the receiver has not been made 
a party in Appeal No. 7 of 1916 altboogh 
he has been made a respondent in MUc. 
Appeal No. 470 of 1915, and that 
the creditors have not been made res. 
pondents in Appeal No. 470 of 1915 though 
they have been made respondents in Ap¬ 
peal No. 7 of 1916. They ought to have 
been made parties in each appeal. The 
appeals, however, are against the same 
order and in order to avoid further delay 
in the hearing of the matter, the learned 
pleader for the respondent very properly 
waives the objections as all the parties 
are before the Court. We set aside the 
order of the Court below and send the 
cases back to that Court in order that it 
may allow the parties an opportunity of 
adducing evidence, and decide the matter 
on such evidence. The appellant must 
pay the costs of the respondents in these 
appeals. We assess the heating fee at 
three gold mohurs to be divided equally 
between the two cases, i. e., Bs. 24 in 
each case. 

v.b./r.k. Casesent back. 


A. I.R. 1918 Calcutta 796 ( 2 ) 

WOODROFFE AND CUMING, JJ. 

Kali Das Plaintiff - Peti- 

tiouor. 


V. 

East Indian By. 

Opposite Parties. 

Rule Nisi No. 957 of 1916. Deoided on 

3rd April 1917, against the order of Sob. 

Judge, Third Court, Hooghly. 

(a) Conlracl Act (?of 1872), S. 23 -Form 

of rUk*note exonerating Company Jr® 
liability except for lots of complete 
if not contrary to public policy Railway* 

S 72 

The form of risk-note under which a 
Company is exonerated from liability to co 
pensate a consignor, except for the loss of » 
plete package, is not contrary to ^ 

(d) Word* and Phraiei-“Package"-M«"‘ 
ing of. 

The word "package" in risk-note^ j. 

that which is packed, and that in which 
packed, i. e., its covering or receptacle.^ ^ 

Jadnuatk Kaniilal JogendraKO' 


mar Dey —for Petitioner. , 

Mohendra Nath Boy Ambika 
Ckowdkury —for Opposite Parties. 
Judgment.— The Judge finds tbs 

there wa-s theft of some ghee by 
vants of the Railway Company, but tbs 
case is covered by the risk-note as tber 
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was no loss of any complete package. It 
does prima fade seem to be hard that the 
Railway Company can avoid respousilii- 
lity in such case by producing the empty 
Itins. But this has been so held already 
Iby this Court, and the word “package” 
Wms to mean both that which is packed 
land that in which it is packed, its cover¬ 
ing or receptacle. Tlien it is said that it 
that be so the risk-note in this respect is 
contrary to public policy. The previous 
cases, however, decided this point to the 
contrary and nonetheless so because the 
risk-Dote which wasdiscussed in those cases 
is not now in force, for, the risk note now 
in use is nob so wide as the risk-note before 
9th March 1907. If the former risk-nobe 
washeldnotto be against public policy, a 
fortiori, the present risk-note is not. More, 
over, in the case of WilliaTn Dringv. 
Shiv Prosad Bhagat (l) in which the 
risk-note was exactly in the same form 
as that now before us, the learned Judgess 
say this: 

"It was EUggefited by the learned pleader that 
the contract embodied in the risk-note was con¬ 
trary to public policy. This question ha? also been 
consiueied in mote than one case and divided in 
favour of the Railway Company. It may be 
pointed out that the risk-note in its prefent form 
is not 80 wide as it previously was.'' 

The contention as regards notice also 
faiU. We think that the rule fails. The 
rule is, therefore, discharged. We make 
DO order as to costs. 

V.B /r.k. Rule discharged. 

T'lwis) lal'c 2i6i^ 
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Fletcher and Newboold, JJ. 

Agore Nath Sfialta—Plaintiff—Appel¬ 
lant. 

V. 

Nalabar Bairagi and others —Defen¬ 
dants—Respondents. 

Appeal No. 2314 of 1915. Decided on 
15th June 1917, 

Transfer of Properly Acl (1882), S. 67- 
Mortgage — Usfructuary mortgagee dispis- 
■esied—Remedy is confined to money decree. 

An usulractuary mortgagee who has been dis* 
possessed of the mortgaged property has no re¬ 
medy either by foreclosure or sale, but bis remedy 
Is confined to a money-decree against the mort- 
as provided for in the mortgage-bond, 

[P 797 G 21 

Karunamoy Bose and Atul Krishna 
Roy —for Appollanb, 

Amarendra Nath Bose and Sashi Se- 
hhar Bose —for ReBpoDdents. 


Fletcher, J.—This appeal must ho dis- 
missed. Tlio finding of the learned Judge 
of the lower appellate Court is that the 
plaintiff’s rnortj’age is an usufructuary 
mortgiige. That is also what tlie plain¬ 
tiff himself says in hia plaint an 1 from 
his statement of the mortgage in his 
plaint it is fiuite clear that it is an usu¬ 
fructuary mnr(;;;igc. If it is an usufruc¬ 
tuary mort^’ajjB. thoreis ni> reme.h either 
by foreclosure 0 : In - I'e, and the plain 
tiff having hronghr r.iiis suit, tie liaa l) 0 eQ' 
given a simple money doi.-ree for the^ 
amount due on his moriL'ago. Tint "C-rnSj 
to be the only relief that he can got in' 
this suit- 

The other point is that (ho ida-utiff 
ought to be permitted to wiblulraw from 
the present suit with liberty to bring a 
fresh suit for possession of themortgagel 
property. One cannot say generally what 
ought to he the rule in such a case. All 
that one can say is whether or not the 
case under consideration is a [iroper case 
in which to exorcise that discretion. In 
this case, we ought nob to graut the 
prayer because tbe plaintiff deliberately 
selected the gentleman whocomluc'ad this 
litigation in the Courts hi-lnw. He insti¬ 
tuted the suit in this '.va\ Tietwodefen- 
dants roeb him on the case put for.vard. 
He cannot now, when he hasdeliberatelv 
taken this course, he permitted to get out 
of the whole thing and start the litiga¬ 
tion afresh. I think the plaintiff oughc, 
under the circumstances, to get a decree 
for money against his mortgagor. He 
can then enforce his decree as he thinks 
best. The present appeal fails and must 
be dismissed with costs. 

Newbould. J.—I agree. 

V.B./r.k. Appeal dismissed. 


A. I. R, 1918 Calcutta 797 (2) 

Fletcher and Newhould, JJ. 

Basiruddin Baiddy —Defendant—Ap¬ 
pellant. 

V. 

Uari Mohan Ghose —Plaintiff Res¬ 
pondent. 

Appeal No. 3836 of 1914, Decided on 
]9tb April 1917. 

Landlord and Tenant—Kent—Rent partly 
in kind end partly in cash—Price of grain 
•laled— Tenant ia not boun i by rate Stated- 
Rent payable wholly either in caih or kind— 
Tenant has option to choice. 

A tenant by a kabuliyat agreed to pay a cash 
rent of Bs.4S*-8 aonas and to deliver eleven aras 
of paddy, the price of which was stated to Rs. 22, 
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the toiHl reut hting fixed at Rs. C7-8 annas. The 
coDtriCt provided further that in every year, the 
t. n .nt s!:ould pay the rent fixed and the paddy 
HI '!;« inonlhsof Bluidra and Pous: 

i/f/d: th:it nr)i\\itbstaDdicg the statement as 
to tile v.iluc of tl.o paddy, the tenant was not 
etilitUd ’.0 p.y the named sum in lieu of the 
p iddv, und t hiitoii hi^f iilure to deliver the paddy 
h, wits liable lo pa) damages to the landlord at 
ih-'cf ilie v.iluo of the paddy as on the date 
..ih-' oreach occurred: 7 I C. '875 and 97 
f:;-, iVfi. Fo,7. ir7'd«C2] 

Wiiere bo.vever a tenant uriderliike? to d-.liver 
PO nineh p’' or to pay a particular sum of 
i;iniie\ his r.at, the tenant has the option to 
jc-rf'rm the contrici either b.' delivering the 
paddy or paying the sum of monc;. ,.P 70.S C 2] 

Proho<ih Comur Das—ior AppellaDt. 

Noth Bof.c — for Respon¬ 
dent. 

Fletcher, J.— T'nis is an appeal Ivom 
11 .Moi>iuu of the learned Siihcrdiuate 
.l!:i.;>oof tlie 2-1 1 orsannahs, dated 7th 
Sopctnifer R’l4, alliriuint’ the decision of 


the Munsil at Bira-at. The suit was 
htdu^iit tor rent. Both tholower Courts 
have decreed the suit for the amount 
cl.limed hv the plaintiil The first point 
arguei before 113 vMis whether a certain 
kahuliyat, which the plaintiff had lodged 
into Court along with his plaint but 
which had not been proved or given in 
eviuoLice, ought net to have been referred 
to by tho learned .Judge of the Court of 
appeal holo'v in assessing tho rent pay¬ 
able by tho defendant. This kabuliyat, 
it was stated by the 1-arned vakil appear¬ 
ing on behalf of the defendant-appellant 
before u-?, had been admitted byhisclieut 
in his written fitatement. I am not pre¬ 
pared to agree with the view of the learned 
vakil that the statement in hi3 client’s 
written statement amounts to an admis¬ 
sion of the kabuliyat. But tho learned 
Judge of the lower appellate Court re¬ 
fused to go into this matter, on the ground 
that it ought to have been raised and the 
docamenb ought to have been given in evi¬ 
dence 'n the primary Court In the view 
I take, it makes little or no difference as 
to whether the document is admitted 
in evidence in this case or not, because, if 
the document is available for the defen¬ 
dant to argue as the basis on which the 
rent is payable, I am clearly of opinion 
that the view pub forward by the defen¬ 
dant on tho construction of the document 
is untenable. The rent payable by the 
document was a rent payable partly in 
cash and partly in kind. The cash rent 
■was Rs. 45-8-0 and the rent payable in 
kind was 11 aras of paddy whose price 


was Rs. 22, the total rent being fixed at 
Rs. 67-8-0. The contract provided fur. 
tber that- in every year the tenant should 
pay the rent fixed and the paddy in the 
months of Bbadra and Pous. Apparently, 
the word ‘ fixed” olearlygoverns only the 
word rent and nob paddy and so appa¬ 
rently the price of the paddy was not 
fixed. Bub that makes little or no differ, 
ence. The question is: 

"Has the tennat under that doconent the 
i^Uht at any time to pay in lieu of the 11 aras 
of p.\ddy the sum of Rs. 22.” 


This case is not distinguishable from 
the case of Baneswar Mukherji v. Umesk 
Chandra Chakrabarti (l) There the rent 
was cash rent and 40 maunde of paddy, 
of which the value was stated to be 
Ks. v7, the total rent being Rs. 49-14.0, 
and tho learned Chief .TuBlice in that case 
held that, notwithstanding the statement 
as to the value of the paddy, tho tenant 
was nob entitled to pay the named sum 
in lieu of the paddy and, on his failure to 
deliver the paddy, in the view of the con¬ 
tract, the tenant was liable to pay com¬ 
pensation to the landlord for the value of 
tho paddy, as at the date of the institu¬ 
tion cf tlie suit. There is another class 
of cases in which an option is given to 
the tonant with regard to the rent pay¬ 
able in kind and that is where the tenant 

undertakes to deliver so much ox 

to pay a particular sum ol money. It is 
quite'clear that, in a case o( that nature, 
under the terms of the contract itself, 
the tenant has the right to perform tb 
contract either by delivering the paddy 
or paying the sum of money. But in a 
case of this nature where U aras ^ 
paddy is simply stated ''^^ose Price is 

Rs. 22 and where the covenant followi & 

is to deliver the paddy itself, the en . 

in my opinion, has no 

the contract otherwise than 

the li aras of paddy and. j 

so, he must pay damages to the land 

at the rate of the value of the paddy 

at the date when the breach 

my opinion, even assuming t a ^ 

pattab was entitled to 
the lower appellate Court by the 
daDt-appellant, the result wouM have 
been the same and the paddy rent havirs 
been assessed with reference to 0 

ket value rthereof at the time w en 

defendant ought to have dehvere 
same to the plaintiff, the_suit_ha^ 

1 . (1910) 37 Cal 626=71 0 875. 
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rightly decreed. In ray ['opinion, the ro- 
BuU arrived at by the lower appellate 
Court is correct. The present appeal 
therefore fails and raust he dismissed 
with costs. 

Newbould, J.—I a^ree. 

V.B./r.K. dismissed. 


nnry right that a landlord would have of apply 
iug to havo tbo rentcohauced iu a proper ca^e, 

[vmo ]/2] 

S. P. Sinha, Mohendra Noth Hoy nnd 
Khitish Chahraburty — for Appellant,a. 

liaah Behari Ghosh, Dhirendra Lai 
Kastayh and Chandra Sehhar Hen — 
for Respondent. ♦ 
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Fletcher and Richardson, JJ. 
Upendralal Gupta and oi/iers*-Defen 
dants—Appellants. 

V. 


Jogesh Chandra Boy—Plaintiff — Res¬ 
pondent. 

Appeals No, 15 of 1915, and No. 3‘20fl 
of 1914, Decided on 'Hh .January 1917, 
from appellate decree of Sub. Judge, 
Second Court, Chittagong, 1)/- 26th 
August 1914, and 27th Juno 1914 respec¬ 
tively. 

(a) Landlord and Tenant —Rent — Land 
held under permanent leaie—Rent is liable 
to enhancement. 

Where land is held under a permanent lease the 
lent is liable to enhancement, unless the lind- 
lord has precluded himself by a conttact or is bv 
Ian precluded from claiming an enhancement 5: 
WR Act 10 Rulintji SO: riC'H’iY 175 and 
29 I C 46 Re/ (P 800 Cl] 

(b) Landlord and Tenant — Kabuiiyal— 
Construction of—Uee of word “taiuka petta” 
prima facte ehow that interest granted is 
permanent one. 

Where the material terms of a contract by 
which a tenure of taraf and Noab.id lands was 
created were as follows: "You (th.it is the Ic'sce) 
having applied of your own accord for a taiuka 

patta.I having taken a taiuka kabuliyat of the 

said total lands, grant you this patta and thereby 
appoint you talukdar. The total rent of the s^aid 
mouzahs Is a consolidated sum of Company's 
Rs. 4^0, etc,, etc.If the Huzur imposes any 


new assessment, that you shall give without any 
objection and if you do not pay,according to the 
kists given below, the atrear rents would be re¬ 
alised in accordance with the Regns. 5, 7 and fi 

and other laws that may come into force. 

Held: (1) that the use of the words "taiuka 
patta” would prima facie sLowthat the intresel 
granted to the lessee was intended to be a per¬ 
manent one, but that did not mean that the rent 
was also fixed in perpetuity: (2) that the coven- 

em , drawn. In general words regarding the pay 

ment of new assessment, was not to be read as res 
tricted to a particular tax in respect of particu 
Ur land {the Noabad land) but was to be read will 

reference to the whole land and with rcferenc* 
any imposition that might be made by th. 
Government in respect of any portion of thi 
iana: that the agreement between the partie 

that resort might be had under the Pntni Regu 
lation to recover the rent In arrears did notprov 

if. permanently fixed 

\*) tbat the covenant by the Ussee to pay any nei 
assessment that the Government should Impos 
on the land did not show that the landlord in 
tended to prcolode bimaelf from having the ordi 


No. 1-5 0/1915. 

Fletcher, J. —This is an appeal pro. 
fevreJ by tlie defenrlants 1. 3 an 1 7 
against, the docision of the loarno l R’lh. 
or.liuato Judge of Chittagong, ilafcei! 26th 
August 1914, allirmiiig the Joci^^ion of 
the Munsif of the same place. Tho suit 
was brought by the plain! ill for oiihance- 
ment of rent and for recovery of rent at 
the enhanced rate. The learned Munsif 
enhanced the rent from Rs. 411 8 0 per 
annum to Rs. 792. On appeal tc ttie 
lower appellate Court, the learned Sub¬ 
ordinate Judge affirmed the decision of 
the Munsif. Against that deusion. the 
present appellants have preferred this 
appeal to this Court. 

The tenure in respect of which the 
pUintift sought toonbance tho rent is 
governed by a document in writing or 
rather two documents in writing, namely, 
the patta executed by tho landlord in 
favour of the tenure-holder aod tho lubu- 
liyat executed by the tenure-hclder in 
favour of the landlord. The first point 
that is raised in this appeal is that these 
documents did not in themselves create 
the tenure but tbat tbo tenure was an old 
tenure which was merely confirmed or 
evidenced by these documents and that 
consequently tho prosumptiou contained 
in S. 50, sub-S. (2). B.m. Ton. Act. 
would apply to this case and the 
rent having been paid since 1848 when 
the lease was granted at an uniform r:it 0 , 
unless it is shown that the tenure had 
been created since the date of the perma- 
nent settlement, the rent would not be 
liable to enhancement. It ie admitted 
that on the face of the documents, there 
is nothing to show that these documents 
are merely confirmatory of a pre existing 
tenure that was held by the person in 
whose favour the patta was granted. 
The learned Judge in the Court below, 
considering the evidence that had been 
adduced to show whether the tenure was 
an old pre-existing tenure, oame to tUe 
conclusion tbat the evidence did not 
establish that fact. We are bound by 
that finding in this appeal. The question. 
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theieforo resolves itself to thie : Does 

the lease in this c\3Q show that the rent 
is not liable to enhauceoieDt ? ” The 
loarne'l Ju'lge also came to the conclu- 
sion that the lease di'.l not confer a 
permanent interest on tne tenure-holder. 
With'that view, as at present advised, 

I am not disposed to agree, because the 
use of the wordsj taluka patta would 
I [)riin i facie show tliat the interest granted 
to the lessee was intended to be a perma¬ 
nent one. But in this country, the 
grant of a permanent lease does not 
mean that the rent is also fixed in per- 
jpetuity. The decisions in this Court 
which have come down from the old 
Su Ider Diwani Court show that the rule 
has always I'oen in this country that 
gaiierally when the lease is a permanent 
ono, the rent is liable to enhancement, 
unless the landlord has precluded him- 
solf by a contract or is by law precluded 
from claiming an enhancement. 

* That proposition is well illustrated 

in the decision of the case cited by Sir 
Rash Bihari Ghose in the course of his 
argument, namely, the case of Taruk 
Chunder Nundee v. Modhoo Soodan 
Nundee (l). Many other decisions have 
been cited where a similar view has been 
taken. The decisions in the cases of 
Gayratulla Sardar v. Girish Chandra 
Bhaumik (2) and Meher AH v. Kalai 
Khalashi (3) are to the same effect. It 
may therefore be taken—and it has not 
been denied in the argument of Mr. 
Mohendra Nath Roy in reply bo Sir 
Rash Behari Ghose’s address—that this 
case must be determined on the terras 
of the contract that was entered into 
between the parties and that unless the 
landlord is precluded by the terms of 
that oonferacb from claiming an enhance¬ 
ment, the rent is liable to be enhanced. 
Now, the terms of the contract, so far 
as material, are as follows ; " You, ” 

that is, the lessee, 

“ having applied of your own accord for a 
taluka patta, according to your own application, 
1 having taken a taluka kabuliyat of the said 
total lands grant you this patta and there by 
appoint you talukdar. The total rent of the 
aaid mouzihs is a consolidated sum of Com¬ 
pany's Rs. 420. ” 

The lease then proceeds as follows 

• after some words that are not material 

-- 


1 . (1866 

2. (1908 

3. (1915 


5 W R Act Rulings 80. 
12 0 W N 175. 

29 I 0 461. 


to state : If the Hnzur (ths Govern, 
rnent) imposes any new assessment” 
(the words *' any new assessment ” oc- 
curring in the translation which we have 
got which Sir Rash Behary Ghose says 
mean any new imposition, the other side 
stating that those words mean any new 
sum) " that you shall give without any 
objection ; " and the patta ends with 
these words : 

“ If you do not pay acoordiog to the kists 
given below, the arrear rents would be realized 
in accordance with the Regns. 5, 7 and 8 and 
other laws that may eome into force, you shall 
not take any objection to the realization of the 
rent. ” 

The main stress of the argument in 
this case has been on the words contain¬ 
ed in the covenant, namely, that if the 
Tluziir (Government) should impose any 
new sum the lessee should pay that 
without any objection. The land let out 
by these documents consists of two por¬ 
tions ; first, which is called thetaraf, 
that is, the land of which the Govern¬ 
ment revenue is permanently assessed, 
and, secondly, the Noabad land,‘that is, 
the land which is outside the permanent 
settlement in Bengal. It is argued that 
the covenant in this lease has reference 
to the small portion of Noabad 

that, it being expressly agreed that the 

rent of the Noabad land shou d be 
increased only iu the case^ o e 
Government revenue being increase 
therefore the contract in this cas 
shows clearly that it was the ‘J 
fcion of the parties that the 
should be precluded from raising the rent 
ia any other case. But that argumen 
does not seem to me to be sound. The 
covenant cannot beread^wi re 
only to the revenue payah e to tne 
Government in respect of the Noa 
land. From its very terms, it would 
include any new cess, tax or imposition 

which the Government should i P 

upon the land, whether it is impos^ on 

the taraf or the Noabad land. I 
reason why the covenant should be 
in the restricted manner that the apP 
lants have asked us to read it, as h . 
reference only to the revenue ^ 

the Government in respect of t .g i 
land. I think we should not be just ^ 
in reading a covenant drawn in g 
words with reference to a particuja 
in respect of particular land. 
opinion, we should read the covenant 

with reference to the whole 
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•with reference fco any imposifcion that 
may be made by the Government in 
respect of any portion of the land. I do 
not think that we can read the covenant 
90 as to alter the right of the landlord 
to have the rent enhanced in a suit 
properly brouglit for the purpose. 

The other portion of the document 
that was relied upon as showing that the 
landlord had precluded himself from the 
right of applying to have tho rout in¬ 
creased was tho portion which I havo 
already read in which tho landlorl was 
given the right, if the rent was in ar- 
rears, to apply to'have tho rent recovered 
under the terms of what is known as tlie 
Pubni Regulation. Bub it is admitted 
that the Pubni Regulation applies in 
cases where the rent is not permanently 
fixed. Where, as in this case, it has been 
agreed between the parties that resort 
might be had under the Pubni Regulation 
to recover the front in arrears, the rent 
cannot be said to have been permanently 
fixed. It seams to me that that clause 
in the lease does not assist the appellants 
in any way. The case is really thrown 
back on this ; 

" Does the covenant by the lessee to p.ay any 
new assessment that the Government should 
impose on the land, show that the landlord 
intended to preclude himself from having the 
ordinary right that a landlord would have of 
applying to have the rent enhanced in a proper 
case?" 

I am clearly of opinion that it does 
not. The covenant, as I have already 
said, cannot be read in the restricted 
way that the appellants wish it to be 
read and that being so, there are no 
words in this lease which would show 
that the landlord had given up the 
ordinary right he had. namely, of ap¬ 
plying to the Court fco have the rent 
enhanced in a proper case. In the result, 
I agree with the decision of the Court 
of appeal below. The present appeal 
therefore fails and must bo dismissed 

with costs. Let the record be sent 
down at once, 

Richardson. J.—I agree. 

No. 3206 of 1914. This appeal not 
being pressed is dismissed with costs. 

v.B./r.k, Appeal dismissed. 
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Beaciicroi^t and Walmsley, .it. 

Kalau'lar Mandal —PlaintiU'—Appel¬ 
lant. 

V. 

Ajlmudee Mandal —Defendant—Res- 
pondant. 

Appeal No. 3013 of I'Jll, Decided on 
Hbli .Januxry 1917, from tho Appellate 
decree of Suh-Iudgo, Miivshidibad, D/- 
I'lth .Time lOll. 

(a) Specific Rcdief Act (1S77), S. 54 —Ease* 
menl—Owner of lower land cAnnot reitrain 
owner of higher land fro.-n calchins fi:h in 
trap on Kis own land. 

Tbe plaiiitiil.-:, wiio h:>il some pidly on 

the lower levels o' ii u.jci of p uldv 1 u!'l. hi 1 foe 
over 20 years openly, peioeably ;iud uniuter- 
ruptedly ciugbt fiih iu a trip set ou his own 
land. The defendant set a similar trip by tho 
side of a tank bel.-'ngiug to him, and caught 
some of the fish which would otherwise havo 
oorao to the plaintiff’s trap, whereupon the litter 
brought a suit to establish his right of easement 
and for damages, and for an injunction rostrain* 
ing the former from catching dsli in his trap: 

llelV. that the plaintil! could not acpiire an 
easement by c.atching fish on his own land and 
was noi entitled to restrain the defendant from 
catching fish on hi.s own land. [P 802 C 1, 2] 

(b) Specific Relief Act (1877), S. 54 —Ease¬ 
ment—Right to catch fish on one's own land 
— Injunction cannot be granted against per* 
sons in vicinity. 

A man, who has exercised the naUiral right 
of catching fish in his own property for upwards 
of 20 years, does not thereby aciuiio the right 
to prevent everybody else boiding l.ind in 
the vicinity from exorci.^ing a similar right. 

IP 802 C 2] 

Every person has a natural right tocatch fish, 
which are res nullius, while on hi.s land. 

[PS02 C 1] 

jotjesh Chandra Rosg—for Appellant. 
Taradas Chaikrjre ~loc Responlenb 
Beachcroft, J.—In the suit out of 
which this appeal arises the plaintiff 
claimel a right of easement for catching 
fish in tho surface water of some paddy 
land. The plaintiff has some piddv Holds on 
the lower levelsof a traot of paddy land and 
it has been found as a fact that for over 
20 years he has openly, iioaceably and 
uninterruptedly caught fisli in an arah 
or trap which he has been sotting on his 
own land. The defendant, it is alleged, 
set a similar trap by the side of a bank 
belonging to him and as ha caught some 
of the fish, which would otherwise have 
come to plaintiff's trap, the Utter brought 
the suit to establish his right of easement 
and for damages. Tho muisif gave him 
a decree declaring hi? right fco catch fish 
to be established, giving him Rs. d-as 
damages and ordering issue of a- perma- 
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nent rcjtraimci:; tli3 ilefenlant 

from cii-.liia;:^ O.ih in his trap. Tiie Sub- 
ordinato Ju'lgo on appeal, while finriing 
that phintilf had bcou catching fish^ in 
liis trap for over 20 years, held that 
plaintill had do exclusive right to catch 
all tlie lish in the tract of paddy land 
and that the defendant in catching fish 
on his own land acted within his natural 
right. He accordingly allowed the appeal 
and dismissed the suit. It is now argued 
on appeal by the plaintiff that on bis find- 
ingas touser, the Subordinate Judge ought 
to have affirmed the munsif’s decree. 

If we examine the facts alleged and 
tlio prayers in the plaint, it is quiteclear 
tliat DO question of easement arises at 
all and that no declaratory decree should 
have been made. Tlia first prayer runs: 


“that the Court be pleased to establish the 
plaintiffs right to cat^'h fish which grow spon- 
iaueously iu the paddy laud within the plot 
specified in Schedule (Kba) and pass with the 
{lowing water, bv putting up angti in the place 
specified in the Schedule (Ga).” 

Now the land in Schedule (Kha) is the 
plaintiff’s land and the place (Ga) is a 
spot within the plaintiff’s land. As it 
stands, the prayer refers only to fish 
growing in the plaintiff's own land and 
passing from it with the flowing water. 
The case, however, appears to have been 
dealt with on the footing that the plain, 
tiff claimed the exclusive right to catch 
fish coming from above, which would 


in the ordinary course of things come 
down to his land with the flow of water 
and it has been argued on that footing 
before us. The plaintiff would obviously 
have a right to catch these fish, which 
are res nullius, while on his land. That 
right has never been denied by any one 
land no one is interested to deny it. There 
was no place then for any declaratory 
decree. It is also obvious that he could 
not acquire an easement by catching fish 
on his own land. The learned Vakil who 
appeared for the plaintiff admitted at 
first that the plaintiff’s right in the fish 
commenced only when they reached the 
plaintiff’s land, but seeing where this 
admission led to, he subsequently modi¬ 
fied it by asserting a right in the fish as 
soon as the water began to overflow 
from the land on the higher levels. For 
this assertion he could show neither prin¬ 
ciple nor authority, and apart ^^from 
some supposed virtue in the word ease- 
Iment,” I failed to understand on what 
iprinoiple he argued for a position which 


leads to this that a man, who has exer¬ 
cised the natural right of catching fisb 
in his own property for upwards of 20 
years, thereby acquires the right to pre. 
vent everybody else holding land in the 
vicinity from exercising a similar right. 
The case otRamDassSurmahv.Sonatun 
Goohoo (l), which concerned a fishery in 
a khal, has no the application to case of 
man catching fish in the surface water of 
his own paddy fields. I would dismiss the 
appeal with costs. 

Walmsley, J.*—I agree. 

v.b./r.k. Appeal dismissed. 
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Fletcher and Richardson, JJ. 
Krishna Kumar De —Plaintiff"Appel' 
ant. 


V. 


9 • 

Kalinath Guha Bay and 
endants—Respondents. 

Second Appeal No. 2583 of 1915, De- 
ided on 2lBt February 1917, 
eoree of Dist. Judge, Noakhali, D/- loth 
une 1915. . . 

(a) Practice-Pleadingi defective - Cleim 
ound to be eubstantially true-Suit fbould 

ot be ditmiiiede . ..14 

Id a suit to recover the price of g«)de wW 

nd delivered to the defendaote, the 
p an adjustment of account in his pUint. i 
)wec Courts found the claim to be true, but 

ismissed the suit on the ground tba . 

,fi had failed to prove the adjustment of account 

n which his suit was based : .. 

Held : that the dismissal was 
'ithstanding the adjustment set np P 
krfaat the plaintiff sued for, was P ^ 

;ood8 that were supplied to the de e ^ 

(b) Conlr.c, Act (1872) s., 61 43 .n^ « 

-Good, .upplied to .pecific 

'.,»enl. mode by .omo *'’'•.1. 

ippropriation — Creditor 
aymenti in order of time even to 

' S*ix*lton*diDt3 who were /piJiliil 

amily were supplied 800^9 th pl«.^^g 
kfter tho separation of defendant 6, th P 
ontinued to supply the other ^ ,3 the 
nited and these latter made pay ... 
oods supplied from time to time 
peoifio appropriation: to appro* 

Held : that the plamtifi debto in 

riate the payments m discharge o ^ 

rfer of time t.beth.r they were « wme 

arred by the law in force for t thepaj" 

0 the limitation of suits and J, by 

°ente were made by »U the 
erne of them without the jog 0 1,!] 

Brojendra Nath Chatterji-ioi Appsl- 
Bipin Chandra Bose— for BespdtB. 



1918 IswAU Chandka V 

Fletcher, J.—This is au appjal hy 
the plaintilT (rom a i^ecisiou of tlio loar- 
ned District -ludgo of Noakliali, ihteil 
18bh June 1915, aHirniiag the decision of 
the Muusif at Lakbipore. Tho plaiuiiil' 
brought his suit to reoovor tlie price of 
goods sold and delivered to the defon- 
dauts. The plaintiff is a dealer in oil, 
salt ond other commodities and be sup¬ 
plied the defendants, who vvere members 
of a joint Hindu family, with those com¬ 
modities for the use of their bousohold. 
The plaintiff set up an adjustment of 
account in the plaint, but notwithstand¬ 
ing that adjustment, it is quite clear from 
the plaint that the suit was brought to 
recover the price of goods sold and deli¬ 
vered, The Munsif found that the case 
was a true one but, as the suit was based 
upon an adjusted account, it must fail 
because the plaintiff bad failed to prove 
the adjustment of the account. That 
view, in substance, was confirmed by 
the learned Judge of the lower appellate 
Court. In that view I am unable to 
agree. It is quite clear that what the 
plaintiff sued for was the price of the 
goods that were supplied to the defen¬ 
dants. 

The other point that is relied upon in 
^6 judgment of the lower appellate 
Court is this. There was a separation in 
1315 or 1316 B. S. between defendant 6 
and the other defendants. After that 
date goods were also supplied to the 
defendants and payments were made to 
the plaintiff by the defendants other 
than defendant 6; but no specifio appro¬ 
priation of the money so paid was made 
by the^ defendants when they paid to 
the plaintiff. The learned District Judge 
considers that, as the payments wore 
made by the defendants other than defen¬ 
dant 6. the plaintiff had no right to 
appropriate the payments within the 
meaning of S. 60 or S. 61. Contract Act. 
ihere is nothing to support that sugges¬ 
tion. On the contract, each of the de- 
fendanta. including defendant 6. was liable 
to pay the whole of the price of the goods 
ordered prior to the separation of defen- 
dantGaod the payment by thedefendants 
other than defendant 6 was a payment 
by the debtor within the meaning of 
S. 61, Contract Act. Therefore, under 
the terms of the section, the plaintiff 
bad the right to appropriate' the pay. 
meuta so made as against the statute, 
barred debts owing to him in respect of 


. r,AT, Calcutla -iO.I 

tlio !-’oM an 1 lit liv.T.'il |"-ior (;i f;|io 

t'l?}'II of '1; f Ml'iant. Il, |li:,|.'r (lie 

toniit) of ()l, Ci'jii.raof. ‘'ic ivy- 

Mionfc has got lo lio approi riate 1 in dig. 
chargo of the ilolits in ordor of fciiuo, 
whotlior they aro oraio not barred by 
tho law in lorco for tlia time boing as to 
tho limitation of suits : and applying 
those payments so made iti discharge 
of tho debts in erdor of time, the plain¬ 
tiff is entitled to recover the balance 
remaining due, which it sc'ims to ho com¬ 
mon ground \%ould nob be barred by 
limitation. 

The decree of the lower appellate Court 
is accordingly set aside and the caso must 
go back to the Court of first irstance for 
the learned Munsif to find out, after 
appropriating the payments made under 
the terms of S. Gl, Contract Act, what 
sums remain due to tho plaintiff in res¬ 
pect of the price of tho goods sold and 
delivered to the defendants and which 
suras are not statute-barred after appro¬ 
priating the sums already paid under 
the terms of 3. 01. Contract Act. Costs 
will abide the result of tho re-hearing by 
the first Court. Tbe cross-objection is 
not pressed and is accordingly dismissed. 
We make no order as to the costs of the 
cross-objection. 

■\'.B./r.k. Case remanded, 
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WOOPROFPE AND BeACHCROPT, JJ. 

Iswar Chandra Deij and others —Ap. 
pellants. 

V. 

Murari Lai Dutt and Res¬ 

pondents. 

Appeal No. 542 of 1915, Decided on 
1st February 1917, from tho Appellate 
Decree of Sub-Ju'dge, Birbhum, D/- 15th 
December 1914. 

Bengal Tenancy Act (1885), S. 182— 
Widow of raiyat holding homestead for resi¬ 
dence—Transfer is not permissible without 
consent of landlord. 

A raiyat died while in possession of an agricul¬ 
tural jote. His widow paid rent to tbe zamindar 
for a period of two years, and built herself a 
homes'ead which she used as her own dwelling: 

Held: that the widow must be taken to have 
beeu a raiyat as regards tbe homestead, so that 
8. 183, applied to it, with the result that except 
with tbe landlord's consent she had no right to 
transfer it in the absence of any custom entit¬ 
ling her to do so, [P 801 C l] 

Jilendra Lal'Banerjee—lov Appcllanfcs. 

Ram Chandra Majumdar and Bara- 
naskibasi Mukerjee—lor ReBpondenfcs, 
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Woodroffe. J.—This is a dispute over 

siiiall I'ieco of land which is said to be 
sibout JO feet square and is valued at 
Ks. 3. The suit is au action in ejectment 
and both the Courts have found in favour 
of the I'laintiit's. A large number of def¬ 
ences of varying character have been taken 
'vliich liave all been decided against the 
present aiipellants. 

Before US the main point which has 
besn argued is this: It has been found as 
a fact that the husband of the appellants’ 
vendor died in the year 1897 or 1898: 
that he was in possession of an agricul¬ 
tural jote. It is found that his widow 
inherited this property and actually paid 
rent to the landlord for this jote for a 
period of two years. IThen, in 1898 1899 
she appears to have built herself a home¬ 
stead, and according to the finding of the 
hrsb Court, which has been confirmed in 
?.ppoal by fhe lower appellate Court, she 
used this homestead as her own dwelling 
and lived there. This homestead, there¬ 
fore, was acquired at a time when accor¬ 
ding to the finding of the Courts she was 
a raiyat. It has been contended, there¬ 
fore, that in the absence of any special 
custom or usage which lias not been 
proved, S. 182, Bon. Ten. Act.appliesand 
that she must be taken to be a raiyat 
as regards this homestead. The lower 
appellate Court finds her to be a non¬ 
occupancy raiyat and that as such she 
had no right to transfer the land to the 
appellants, no custom having been proved 
which would entitle her fco do so. There¬ 
fore. no title passed to the appellant. 

The main argument has been that, even 
accepting these facts, they are not suffi¬ 
cient to bring the case within the provi¬ 
sions of Ben. Ten. Act, because it has not 
been shown that she was holding and' 
inhabiting this homestead for agricultural 
purposes, or, in other vrords, that the 
homestead land was held ancillary to an 
agricultural purpose, in which case only 
it is contended that S. 182, Ben. Ten. 
Act, would apply. I do not find in the 
numerous arguments addressed to the 
lower Court any reference to this parti¬ 
cular point but it would seem to me to be 
concluded by the findings of fact which 
we do find in the judgment, and to fol¬ 
low as a natural inference from these 
facts; and these facts are, as I have said, 
that the appellants vendor’s husband did 
possess this agricultural jote and she her. 
self paid the rent for these two years 


and the allegation of abandonment bag 
been held to be not proved.- It is fcrw 
that there is a finding in the judgment of 
the first Court that the appellants’ ven* 
dor worked for sometime as a maid-ser- 
vant. That, however, would not in itself 
stand in the way of the fact that tbs 
homestead might also be held in connec. 
tion with the agricultural land. Through 
a servant she might be cultivating lands: 
nor is the fact of payment of rent by tha 
nephews sufficient. The lower appellate 
Court in its judgment says this: 

“It is not in evidence under what arrange* 
inent they, that is, the vendor’s nephews, have 
been paying rent. Certainly the landlord did 
net enter upon the holding or let itontto 
another tenant. It might be that the Biishnabl 
made some arrangement under which they (the 
nephews) have been paying rent, ” 

Under these circumstances, I thiuk, 
that the concurrent findings in the judg¬ 
ments of the Courts below must be affirm¬ 
ed. This appeal is therefore dismissed 
with costs. 

Beachcroft, J. —I agree. 

v . b ./ r . k . Appeal dismissei. 
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Walmsley and Greaves, JJ. 

Badal Mirza and others —Plaintiffs 
Lppellants. 

V. 

Tinkori Koley and oifcers-Defendants 
—Respondents. 

Appeal No. 431 of 1913. Decided on 
19th June 1917, from appellate decree 
{ Sub.Judge, 3rd Court Hooghly. D/- 
list December 1912. 

Mabomedan Law-W.kf-Multawali can 
ol grant permanent lease unleia for . 
ity -Lessee is entitled to refund of coowj** 
ation spent in improving endowment » 
ndAwment and Mullawali is not personally 

"a mutta wall granted a mubarrari manrwi lejM 
Ewakf property and out of the selami paid M 

le lease spent Rs. 400 in building a pucca houM 

)r the endowment: - 

Held: that the lease was void as 
rgent necessity for granting it, but tb t 
issee was entitled to a refund of Rs. 4 P 
y the muttawali in building the puosa 
Dd that for this amount the lessee would M 
charge upon the wakf property, but no po 
aim against the muttawali. IP 805 01.2J 

Satish Chander Ghose and Bhupendra 
oomar Ghose^lor AppuUants. 
Dwarkanath Mitter, Mindrtmi^ 
■ose Biraj \ Mohan Mojutndar^ 

* 

lespoudents. „ 

Walmsley, J.-The plaintiffs as 
lawalisof certain wakf property broog 
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this suit to recover possession of land 
belongiog to the wakf and for a declara¬ 
tion that a mukarari niaurusi lease, 
dated 30th Aswin 1313, executed by a 
previous muttawali, their father .Tamir- 
uddin, in favour of defendants ’ 1. 8 and 

3 was void. The first Court decreed the 
suit on the ground that the maurasi lease 
was void. On appeal it was held that 
the lease was not void if it could bo shown 
that there was urgent necessity forgiant- 
ing it and the case was remanded to the 
■first Court for a finding on that question. 
This remand was based on the authority 
of the case of Nemai Okand Adliya v. 
Mir Golam Eossein (l). On remand, 
the first Court found that there was no 
urgent necessity for the lease and, in 
consequence, it decreed the plaintitT s 
suit. 

The lower appellate Court however 
has reversed this finding and dismissed 
the suit and, in consequence, the plain¬ 
tiffs have preferred this appeal. As al¬ 
ready observed, when the case first wont 
before the lower appellate Court it was 
remanded on the authority of the case of 
Nemai Chand Adhya v. Mir Golam 
Eossein (1) and the learned vakil on be¬ 
half of the respondents has urged in this 
Court, first, that that case is an authority 
which we should follow in this appeal 
and secondly, that there is a finding of 
fact by the learned Subordinate Judge to 
the effect that there was urgent necessity 
for the granting of this lease. I think 
however that the circumstances of this 
case are so very different from those of 
Nemai Ckand Adhya’s ed.Qe{l) that the 
principles there enunciated have no ap¬ 
plication whatever here, and with regard 
to the suggestion that there is a finding 
of fact by the appellate Court to the 
effect stated, I cannot agree because it 
appears to me that the words of the Sub- 

ordinate Judge simply came to this that 
he regarded the substitution of a pucca 
durga for the thatched hut as desirable 
and prudent. That is not a finding that 
there was any urgent necessity. 

Now, if the rule already mentioned is 
not applicable in the present case then 
it appears to rne clear on the authorities 
that this lease is void. It is not neces¬ 
sary to do more than to refer to the cases 
of Jewan Voss Sahoo v. Shah Kubeerood. 
deen (2) and Shoojat Ali v. Zumeerood- 

1. (1910) 87 Gan79^3T0353^ 

2. (1887*41) 2 M I A 390=0 W R 3 (P 0). 


deen (3). On tlio authority of these two 
Ciuos, I am satisiio I that this niaurusi 
loaso is voiil. It is oonlontlel liowovor 
on behalf of the respoudents that the 
linJiug cf tlio lower ap[ielIato Court ope¬ 
rates as a retrospective sanction, as ohec' 
live as a previous sanction by tlio Dis* 
trict Judge, anil ill support of that 3Ug' 
gestion tiio learned vakil refers to a pas¬ 
sage in the case of Nemai Chand Adhi/a 
V. Mir Golam llossein (1). Again the 
ciroumst.vnces are so entirely diilerent 
that I do not think the remarks there 
made have any application in the present 
case. 

The third point wliich is raised is fhi? 
that as the then muttawaii Jainiruddin 
actually received Hs. 400 iiy way of 
salami the present mutbawalis cannot 
have the lease set aside without refunding 
that sum. I take it that the learned 
Judge of the lower appellate Court found 
that, as a matter of fact, the sum of 
Rs. 400 out of the solami was spent by 
the then muttawali ill building a puccai 
bouse and I think the present plaintilfsj 
ought to refund that sum. The plaintiffs' 
as muttawalis of tlie wakf property.should 
refund that sum minus sucli sum as may 
be duo by tbe lessees for rent in respect- 
of the leased property and also minus 
the sum due to the plaintiQs by defen¬ 
dants 1, 2 and 3 by way of the costs of 
this litigation in all Courts- An accouiib 
of this sum will be taken by the Munsif 
and the muttawalis will be entitled to 
raise such sura by mortgage of the wakf 
property and pay the amount so raised to 
defendants 1, 2 and 3. or they can mort- 
gage the property to defendants 1, 2 and 
3 to secure the sum found due.the.Munsif 
will fix the rate of interest under the 
mortgage. 

This order does not imposeany per- 
sonal liability on the plaiotitls or on 
the muttawalis of the wakf property 
in respect of the sum found due. The 
Munsif after taking the account and de¬ 
termining the sum payable by the plain¬ 
tiffs will fix a date within which the 
sura so found due is to be paid or a mort¬ 
gage to secure the same executed by the 
muttawalis in favour of defendants 1, 2 
and 3. 

If the sum so found due is not paid 
within the time fixed or secured by 
jjjortgngp, defendants 1.2 and 3 will have, 

3. (186GJ 5 W B 159. 
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[a charijo for thab amount on the wakf 
propDity. 

Greaves, J —I agree. 
v.R./R.K. Appeal allowed. 
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I'r.F.TCiiER, AND Richardson JJ. 
liam Kumar Chowdhunj —Defendant 

—Apj.’GlIanfc. 

V. 

Rnmeshwar Salin and —Plaintiffs 
—Respondents. 

Appeal Nos. U and o4 of 1915, Decid- 
ad on Sth February 1917, from appellate 
decrees of Di«t. Judge. Tipperab. D/. 14th 
aoptember 19M. 

^ (a) lVIortgage-R«dempHon-Non-transfer- 
»ble occupancy holding subject to morlgaffe 
Purchaser acquiring interest in portion 
in execution of money-decree — Interest 
remains subject to mortgage - Purchaser 
can redeem mortgage to extent of his In* 

acquired by the purchaser io 
execution of a money-decree of a portion of a 
* ° occupancy holding, which was 

redee^^ Purchaser has. however, the right to 
Tenu^nH to the extent of the interest 

(bfeen/fiT A / ^ IP 806 0 2] 

-Object of (f885J, S. 86 (6) 

Per/fic/mrdson. ,A-S. SG, Cl. (6), Ben Ten 
Act, was introduced for the purpose of invali- 

oi encumbrauccre. [P 807 0 1 ] 

Sarat Chandra liasak and Bepin 
Cnandra Dosc-ior Appollant. 

Dioarka Nath Chakravarty and Sasa. 
dhat /io//—for Respondents. 

rietcher, J —These are two appeals, 
one by defendant 14 and the other by 
the plaintiffs. The point that arises is 
as follows-. Three brothers and one Seni 
i>Jbi mortgaged to the plaintiffs the land 
in the schedule to the plaint for Rs. 400. 
the mortgagees subsequently obtained a 
decree on their mortgage and brought the 
property to sale in execution and pur¬ 
chased themselves. Prior to this defen. 
dant 14 purchased in e.xecution of a 

money-decree against the three brothers 

a portion of the property and obtained 
the landlord s consent to the transfer to 
nun, as the property consists of a non- 
traosforable occupancy holding. It is 
said that the plaintiffs cannot recover 
against defendant 14, as the interest he 
holds is not derived from the three 
brothers but is a new interest created by 


the landlord. This dearly is not so. AB 
he time that the landlord gave his ooa 
sent. It was wholly unnecessary and fchal 
consent unnecessarily taken cannot dai 
prive the plaintiffs of a portion of tj 
property comprised in the mortgage. 

The appeal of defendant 14 is, there, 
fore, dismissed. The appeal by the 
plaintiffs 13 also equally ill-founded. As 
regards the partial redemption allowed 
by the learned Judges, this is clearly 

‘^0 terms of 

b. 60, T. P. Act. The other point is that 
the learned Judges in the lower Courts 
were wrong in their methods of appor¬ 
tionment and redemption should not have 
been allowed to defendant 14 on pay. 
ment of the amount fixed by the Courts 
below. I see no reason to suppose that 
the apportionment has been made on a 
wrong principle as suggested, Both the 
appeals accordingly fail and most be dis. 
missed with costs. 

Richardson, J, —As to the appeal of 
defendant 14, the question raised appears 
to me to turn oh the true nature of the 
transaction to which ho was a party. 
The holding is a non-trans/erable occu¬ 
pancy holding, Defendant 14 parchased 
a portion of it in exeoation of a decree 
for money against the original tenants. 
On the part of the latter this transfer 
was an involnatary transfer, bnt as they 
took no steps to have the sale set aside 
the transfer was binding as against them: 
Dayamoyi v. Ananda Mohan Boy Chow, 
dhuri (1). Nevertheless as they remained 
in possession of the rensainder of the 
holding, there was no abandonment on 
their part and as between them and the 
landlord, the original tenancy subsisted. 
The landlord, therefore, was not in a 
position without their ooncorrence to 
create in favour of defendant 14 a new 
holding* consisting of the part of the 
original bolding which he bad purchased. 
Their consent to such an arraDgemeot 
would be tantamount to a surrender of 
the holding to the landlord, in order that 
it might be re-granted in part to them¬ 
selves and in part to defendant 14. But 
at the date of the latter’s purchase, the 
entire bolding was mortgaged to the 
plaintiffs and the enoumbianoe was se¬ 
cured by a registered instrument. That 
being so, the surrender of the holding or 
any part of it to the landlord without 

1. A I K 1915 Oal 242=42 0®1 172=27 FO 
61. 
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the consent; o( the plaintilTs mvali.l 
under 01. (6) ol S. 80. That clauso ^va3 

clearly introduced (or the purpose of in¬ 
validating surrenders made so ns to 
defeat the claims of encumbrancers. It 
follows that the interest in the bolding 
acquired by defendant H is subject to 
the plaintiffs’ mortgage and his appeal 
fails. If the reasoning is not quite tlie 
same, in so far as it depends cn the ap¬ 
plication of Cl. (6). S. 80. the resu a 
any rate is in accordance with tliat 
arrived at by the majority of the Judges 
in the case of Badha Eavt Chakrava^ii 
V. Ramananda Shaha (2). As to the 
appeal of the plaintiffs. I agree that it 

■fails. . , 

v.b./r.K. Appeals difimtssed.^ 

2. (19r2T^~C^5l3‘=13 i'C 6Ub. 
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Mookerjee aud Walmsley, JJ. 

Bagha Mowa 7 ' and others Defendants 
—Appellants. 

V. 


J?am LaJchan Misser and others Plain¬ 
tiffs—Respondents. 

Letters Patent Appeal No. 16 of 1916, 
Decided on 7th June 1917, against judg¬ 
ment of Roe. J . D/- 16th December 
1915, in Appeal No. 3429 of 1912. 

(a)RegiitralionAct(1908), Ss. 17 fd) and 

49—Compromiie petition— Unregistered pe^ i 
tion of compromise in rent suit is not admis¬ 
sible to prove amount of rent payable. 

In a suit for the recovery of arrears of ren , a 
petition of compromise between the parties wbic 
wae filed in a previous suit for rent was put m 
evidence for proving the amount of rent payable. 

Held: that the petition of compromise not 
having been reRisteicd was not admissible in 
evidence. 39 Cal 284 ani 35 Cal 1010 liel on 

[P 807 0 2] 

(b) Registration Act (1908), Ss. 49, 17 (d) 
Lease — Document embodying contract for 
variation of rent is in essence lease—It is not 
admissible in evidence nor constitutes valid 
contract if unregistered. 

A doenneot which embodies a contract for 
variation of the tent payable in respect of a lease 
is In essence a lease and Is compulsorily regis¬ 
trable. If it Is not registered in accordance with 
law, it is not only, not admiseible in evidence, it 
does not even conetUnte a valid and operating 
contract between the paitUe. (p 807 0 2] 

(c) Record of Rights—Entry in—Mode of 
proof of incorrectness—Party is not limited 
to particular mode of proof—He can prove 
eliundi that entry is incorrect. 

A parly ugainst whom an entry in the Record 
of Rights has been put in evidence, is not limited 
to a particular mode of proof, (or the purpose of 
establirbiug its incorrectnees, but he can prove 
allundt that tbe entry is in faot incorrect, e. g., 
88 having been based upon materials, not admis¬ 
sible in evidence. [P 3C3 C 1] 


Dirarka N.tlh Mittrr anJ S'nhin Chan¬ 
dra for Apl'fllliints. 

Prolodh Kiiviar Das for N.C.Dor- 
for Rcsiionilents. 

Judgmenl.—This is an appeal under 
Cl 15 of the liCtters patent from a judg¬ 
ment, of Roe, J., in a suit for recovery of 

airoars of rent. One of tbo questions m 

controvorsY hotweon the parties related 

to the amount of rent payable m cash. 
Tho Court of first instance decreed the 
claim in full. The Subordinate .Lidge on 
appeal modified tl*at decree ano allowed 
tho plaintiff a decvcc at the rate admiUed 
bvthe defendants, i’.doie the Subor¬ 
dinate Judge, as before the Tnal Court, 
reliance was placed upon a j.etition of 
compromise filed in a previous suit for 
arrears of rent. This doenroenb embodied 
an agreement to pay Rs. To9-2 0, as rent 
for an area of 35 bighas. A question was 
thereupon raised, aabether the cocument 
Nvas admissible in evidence. The Trial 
Court came to the conclusion that it was 
admissible in evidence. The Subordinate 
Judge took the contrary view. T^re can 
be no doubt that the opinion of the Sub- 
ordinate Judge is supportod '’V th® de¬ 
cision of a Full Bench Lain Man 
Ghose V. Gopali Chank Coal Co. Ltd. {il 
and the earlier decision of this Court in 
Biraj Mohini Dassee v. Kedar Natn 
Karmokar (2). 

These cases show that a document^ 
which embodies a contract for variation of 
the rent payable in respect of a lease is 
io essence a lease and is compulsorily rad 
gistrable. If it is uot registered in ac 
cordance with law. it is not only not 
admissible in evideuco, it does not e\en 
constitute a valid and operative contract 
between the parties. The SubordiDate. 
Judge accordingly left the petition of 
compromise out of considaration and 
modified tbo decree of the Court of first 
instance. On appeal to thisCourt. Roe, J.. 
has held that the plaintiff is entitled to 
succeed on the strength of an entry 
in the Record of Bights. This entry, ib 
may be conceded, is. under Bub.S. 3. 
S 103 B Ben. Ten. Act. evidence of the 
matter referred to therein and must be 
presumed to be correct until disproved by 
ovidence to be incorrect. The Subordi- 
nate Judge held that the entry had been 
proved by evidence to be incorreef, when 
It was shown that the entry was based 
fiolfllv on tho petition o f compromise 
"y 284=12 IC 723. 


a. 11909) 35 Cal lOlO 
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wluch, as we liave already explained, did 
RCo coLstifute in law, a valid and opera- 
tive conhaot between the parties, in 
mcdKicaticn of the pre-existing agreement 
between tl,em. Bee, J. has held that the 
eiury cannot he rebutted in this manner, 
out that other evidence must be adduced 
to prove that the entry is incorrect. 

our opinion sub-S. (3) of S. 103 B, 
need cot bo interpreted in the manner 
suggested, in fact if it is, as it has actually 

1 * 11 ^ the only evidence 

wherein the entry was made by the Set- 

tiement OlTicer does not support his con- 
ciusion, that is the strongest possible 
proof that the entry is incorrect. The 
party IS not limited to a particular mode 
of proof, he can prove aliundi that the 
entry is in fact incorrect but there is no 
reason why ho should nob achieve the 
same result by proof that the material 
whereon the Settlement Officer based his 
|Clecision does not in law justify his con¬ 
clusion as to the relative rights and obli¬ 
gations of the parties. We are of opinion 
that the view taken by the Subordinate 
Judge 18 correct and that his decree should 
not have been modified. The result is 
that this appeal is allowed, the decree 
made by Roe J., set aside and that of the 

bubordinafce Judge restored with costs of 

two hearings in this Court. 


Ershad Khan (Fletcher, J.) 
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Appeal allowed. 
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Flrtciier akd Richardson, JJ. 

Baroda Charan Plaintifif— Ad- 

pellant. 

V. 

Ershad Khan and Defendants 

—Respondents. 

Appeala Nos, 1189,1862, 1863 and 1864 
of 1914, Decided on 26th January 1917 
from appellate decrees of Offg.Sab.'jud^e’ 

D/- 3rd January 1914. 

Mortgage - Suit on - Mortgaged palni 
sold in execution of rent decree-No steps 
taken to annul mortgage—Mortgagee pur¬ 
chasing property in execution of mortgage 
decree-Purchaser at sale in execution of 
rent decree is bound by mortgage decree— 
Bengal Patni Taluk Regulation (8 of 1819|. 

A mcrlgaged patni was sold in execution of a 
rent-decree against tbe patnidar and purchased 
by bis son who, however, did not take any steps 
to annul the mortgage. The mortgagee then in¬ 
stituted a suit on the mortgage to which the 
mortgagor's son was also made a party, and in 
execution of the motgage-deeree the decree-holder 
himself purchased the patni: 

Beld: ( 1 ) that the interest acquired by the pur¬ 
chaser at the sale in execution of tbe rent-decree 


SLt “"‘g\g®'^ecree and was over¬ 

ridden by the interest that was acquired by the 
mortgagee by his purchase in execution of the 
mortgage-decree: ( 2 ) that the title of the mort¬ 
gagee-purchaser was not affected bv the fact that 
his purchase was not registered at the zaroindar’a 

sWta unless and until the zamindar chose to 
exercise the powers given to him by Regn. 8 of 

[P 609 01] 

Mohendra Nath Boy and Khitish 
Chandra sen~{ov Appellant. 

Probodh Chandra Das—for Respon¬ 
dents. 


Fletcher, J. This is an appeal from 
a decision of the learned 'OffieiabiDg Sab- 
ordinate Judge of Chittagong dated 3rd 
January 1914, affirming the decision of 
the Munsif of Fatikcheri. The suit was 
brought for rent. The question in debate 
in the present appeal is whether tbe 
plaintiff is entitled to rent as a patnidar. 
The pafui was mortgaged to the plaintiff 
by one who, in the course of these pro¬ 
ceedings, has been called K. Subsequent 
to this mortgage the zamindar obtained a 
decree for rent against K., underthe Bengal 
Tenancy Act. In the sale that followed, 
the patni was purchased by defendant 25 
in the present suit, who is the son of E.» 
on 12th November 1904, Defendant 25 
took no steps for annulling tbe mortgage 
under the provisions of the Bengal Ten¬ 
ancy Act. Subsequently, a suit was 
brought by the plaintiff on his mortgage 
to which suit bothK., and tbe present de¬ 
fendant 25 were parties. A decree ’was 
passed in that suit, tbe property was sold 
in execution and purchased by tbe plain¬ 
tiff himaelf on 7th June 1906. The judg¬ 
ment in the mortgage suit as well as the 
decree both have been read to us. The 
only defendant who appeared in the suit 
brought by the plaintiff on his mortgage 
was a mortgagee whose martgegewas sub¬ 
sequent to the mortgage of tbe plaintiff 
and the suit was decreed as against tbe 
defendants. 

There is no doubt about that from tbe 
terms of tbe judgment. The present defen¬ 
dant 25 did not appear at the Wring of that 
suit, though he was made a party in order to 
bind any interest that he had. The decree 
directed tbe original mortgagor to pay tbe 
money into Court and in default the pro¬ 
perty was directed to be brought to sale. 
That decree for sale, in the view of 
the lower appellate Coart, did not bind 
tbe interest, of defendant 25. In that 
view, I am unable to agree. It is quite 
clear that in default of tbe original mort- 
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gagor paying the money into Court, tlie 
property itself was directed to be sold which 
would bind the present defendant 25 as 
well as any other defendant to the suit. 
The plaintiff by his purchase in execu¬ 
tion overrode the interest that had been 
acquired by defendant 25 by his purchase 
at the sale in execution of the decree for 
rent. The view taken by the learned 
Judge of tho Court below that the mort¬ 
gage decree did not bind defendant 25 is, 
in myjopinioD, manifestly wrong. 

The next point that has been raised is 
one under the terms of the Patni Regula¬ 
tion. The plaintiff’s purchase was not 
registered at the -landlord’s sherista and 
therefore it is said that be has no title to 
the property. That ’is unsupported either 
by the terms of the Regulation or by any 
judicial authority. The remedy that is 
given to the landlord by the terms of the 
Regulation in the event of the purchaser 
failing to register and pay the landlord’s 
fee is stated in S. 7 of the Regulation, 
that is, that the landlord may send an 
officer of his own to take possession of the 
property and collect the rent and until 
the purchaser conforms to the prescribed 
form, the Regulation constitutes the 
zamindar a trustee for the purchaser. No 
steps were taken by the zamindar in the 
present case in this respect and the plain¬ 
tiff at the sale in execution of his mort- 
gage-decree bought an interest that is 
declared by the terms "of the Regulation 
to be transferable. The fact that he was 
not registered unless and until the zamin¬ 
dar chose to exercise the powers given to 
bim by the Regulation dees not, in any 
way, affect his title. In my opinion, the 
decisions of both the Courts below are 
wrong and they ought to be set aside and 
a judgoaent entered in favour of the plain¬ 
tiff for the amount sued for, together with 
costs both in this Court as well as in the 
Courts below. Thedeoreetal amount will 
bear interest at the rate of six per cent, 
per annum from 5th December 1912 until 
realization. 

Richardson, J.—I agree. 

Nos. 1862,1863 and 1864. 

The judgment delivered in Appeal No. 
1189 will apply to these appeals also. 
They are accordingly decreed on the same 
terms. 

v.b./b.K. Appeal allowed. 


Asitulla —Defendant—Appellant. 

V. 

SadatuUa and anotliei —L’iaintitls— 
Respondents. 

Letters Patent Appeal No. 35 of 1915, 
Decided on 8th June 1917. 

Fraud—Co'vendee’s name omitted from 
conveyance—Suit for rectification barred by 
limitation — Suit for possession of share 
against co-vendees lies—Specific Relief Act 
(1877), S. 31. 

A plaiiilil! who was a co-vendee of land along 
with the defeudants but whoso uain© was omit¬ 
ted (tom the conveyance by tbo fraud of iLo de¬ 
fendants, who were entrusted with tbo I'lei'iua- 
tion and execution of tho document, can by a 
suit recover possession of bis share, even though 
the limitation period for rectification of lliecon* 
veyance by insertion of his name, by a suit pro¬ 
perly framed lor tbo purpose, has elapsed. 

^ ^ [P 810 Cl] 

Sasodhar Boy for Berendro Chandra 
Das—for Appellant. 

Bemendra Kumar Das for Respon¬ 
dents. 

Judgment.—This is an appeal under 
Cl. 15 of the Letters Patent from a judg¬ 
ment of Mullick, J., in a suit for recovery 
of possession of land on declaration of 
title. The case for the plaintiffs is that 
on 2l8t March 1897 they, along with 
defendants 1 and 8, purchased tlie dis¬ 
puted property from the proprietor, but 
that, by the fraud of defendant 1 who 
was entrusted with the preparation and 
execution of the conveyance, the namesof 
the plaintiffs were omitted from tho 
document. The plaintiffs seek for a de¬ 
claration of their titlo and for recovery 
of the lands from the dofondants who 
have wrongfully kept thetn out of pos¬ 
session. Tho Courts below have concur¬ 
rently found that the allegations of the 
plaintiffs are well founded and have de¬ 
creed the claim. The decree has been 
affirmed by Mullick, J. In tho present 
appeal, this decision has been assailed as 
erroneous in law. It has been argued 
that the plaintiffs cannot establish their 
title till the conveyance is reoti6ed by 
the insertion of their names, that the 
time to obtain rectification of the convey¬ 
ance by a suit properly framed for the 
purpose has elapsed, and that they can¬ 
not by a suit for possession on declara- 
tion of title indirectly obtain relief to 
which their claim has been lost by lapse 
of time. In our opinion there is no foun¬ 
dation for this contention. 
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^;>:lion 31, Specific Relief Act, which 
lias beeu [jressed upon cur notice, no 
ilouljt. entitled the plaintiffs to obtain 
rectification of the conveyance. But the 
question remains, whether it is not open 
to them to establish their title by proof 
tiiat althnu.iih tho conveyance was drawn 
uj) in favour of defendants 1 and 8, they 
were l.'Cneficiai owners under the trans¬ 
action. Jn oiir opinion, it was open to 
them to establish this case by oral evi- 
danco. Tills vieu’ is sujiporled by the 
decision in Mahendra Nath Muhherjee 
v. Jogendni Nr.lh Roy Chaudhury (l). 
'Sir i'’ranci:J Maclean, G. J., observed in 
|thatciso that title may be established 
j without rectification of on instrument, 
even tliou.ch the time to secure a rectifi¬ 
cation cf tho instrument has elapsed, and 
that it is open to a party togive evidence 
ito prove that his name has been omitted 
from the document by fraud or mistake. 
B<anerjee. J., pointed out in the same case 
that S. 92. proviso (1), Evidence Act, is 
not limited in its application to suits for 
rectification of instruments, but that in 
suits for possession, evidence of the same 
character would be admissible as in suits 
for rectification. He further expressed 
the opinion that no advantage would be 
gained if the parties wore driven to a 
separate suit for rectification to be fol¬ 
lowed by a suit for possession on the 
strength of the rectified instrument [cf. 
Fifev. Clayton {2). Steely. Haddock {3)]. 
The identical principle had been previous¬ 
ly laid down by this Court in Md. Bhoy 
Piiddumsee v. Chutterput Singh (4) on 
the strength of the decision in Mitchell 
V. Lapage (6) and has subsequently been 
applied in Madhavji v. Ramnath (6), 
Mahadeva Iyer v. Gopala Iyer (7), 
Eangasaumy Aiyangar v. Sowri Aiyan- 
ddT (8), Kotci Chi7i7i(i Atcllciyyd v. Kdiu 
nekanti Veeriah (9). Karuppa Goundan 
Periathambi Goundan (10). Dagdu v. 
Bhana (ll). We are of opinion that the 
view taken by Mullick, J., is correct and 
t hat his decree must be affirmed. 

1. (1S98) 2C W N 260. 

2 . (1807) 13 Ves (Jun) 546=33 ER 398=9 R. 

R220. 

3. (1855) 10 Ex 643=24 L J Ex 78. 

4. (1893) 20 Cal 854. 

5. (1816) Holt NP 253. 

6. (1906) 30 Bom 457. 

7. (1911) 34 Mad 51=8 I C .»90. 

8. (1916) 39 Jlad 792=29 I C 588. 

9. (1915)31 1 0 671. 

10. (1907) 30 Mad 397. 

11. (1904) 28 Bom 420. 
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The result is that this appeal is dis¬ 
missed with costs 

. v.b./r.k. Appeal dismissed. 
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Mookerjee and Walmsley, JJ. 

Norendra Nath Kumar and another — 
Plaintiffs—Petitioners. 

V. 

Alul ChandraBandopadhya 2 ,xidL others 
—Defendants—Opposite Parties. 

Rule Nisi No. 889 of 1916, Decided on 
25th April 1917, against order of Sab- 
Judge, First Court, Hooghly, in Rent 
Appeal No. 52 of 1915. 

(a) Bengal Tenancy Act (1885), S. 148— 
Suit by co-sbebait—Co-sbebaitc are not co* 
sharers but co-worshippers—Family arrange¬ 
ment between them does not entitle them to 
treat debutler property as personal — Co* 
shebait cannot under any such arrangement 
sue for his share of rent due to idol—Hindu 
Law, Religious Endowment. ^ 

Co-sbebaits are not cosbarere, bat co-woiahip* 
pers and a family arrangement arrived at bet¬ 
ween them cannot entitle them to treat the de¬ 
butter property as their personal property and to 
sue personally for tbeir share of the rent payable 
to the idol. Therefore, a co-shebait cannot main¬ 
tain a suit under S. 148*A, Ben. Ten, Aot, for 
the recovery of a share of the rent of the debntter 
property on the ground that by an amicable ar¬ 
rangement arrived at between him and his co- 
sbebaits, he is interested in the debntter property 
to the extent of that share, and the other shebaits 
who have been joined as pro forma defendants in 
the suit, in the remainder. 8110 1] 

(b) Hindu Law— Religious Endowment. _ 

Joint sbebaits ate for many purposes joint 
trustees, [P SU C1] 

(c) Civil P. C., (1908), 0. 31. R. 2-Joint 
Trustees—All trustees should be co-plaintiffs 
or should be made defendants. 

Ordinarily all the trustees should bo co-plain* 
tiffs and only such of them should be made de¬ 
fendants as are unwilling to be joined as co- 
plaiotiBs or have done some act precluding them 
from being joined as plaintiffs. (P 8110 1] 

(d) Trust — Administration — All trustees 
form one collective trustee and must exercise 
powers in joint capacity. 

Where the administration of a trust is vested 
in several trustees, they all form as it were, but 
one collective trustee, and they must exercise tho 
powers of their office in tbeir joint capacity, and 
aot separately. IP 8110 1] 

Mohesh Chandra Banerjee for Jyotish 
Chandra Hazra —for Petitioners. 

Sasadhar Roy —for Opposite Parties. 

Judgment. —This Rule raises thequea- 
tion, whether the trial Court refused to 
exercise a jurisdiction vested in it by law, 
when it dismissed theclaimon theground 
that the suit was not properly constituted 

and could not be entertained. The plain¬ 
tiffs and the pro forma defendants are 




1918 DEBF.NDT^A V. RKdlSTnAH, 

joint! shebaits of the property dedicated 
to an idol Daoaodar Jeo Thakur, The 
principal defendants are tho tenants in 
occupation of the land. The plaintiffs in- 
etitnted this suit under S. 148-A, Ben. 
Ten. Act, for recovery of one-fourth share 
of the rent payable by the tenant defen¬ 
dants, on the allegation that they were 
interested to the extent of one fourth in 
the dedicated property while the pro 
forma defendants were interested to the 
extent of three-fourths. The Court of 
first instance held that the suit as framed 
was not maintainable, and that view has 
been affirmed on appeal by the Subordi¬ 
nate Judge. The Subordinate Judge ob¬ 
serves that the sbebaits are not cosharers 
but coworshippers, and any family ar¬ 
rangement at which they may have ar¬ 
rived amongst themselves cannot entitle 
them to treat the debutter property as 
personal property and bo sue personally 
for their share of the rent payable to the 
idol. He farther holds that S. 148-A, 
Ben. Ten. Act, contemplates the case of a 
cosharer landlord who is entitled to sue 
for bis share of the rent separately, and 
consequently cannot be applied to co- 
shebaits who have no personal interest in 
the debutter property and merely repre¬ 
sent the idol for secular purposes. We 
are of opinion that the view taken by the 
Subordinate Judge in concurrence with 
the Court of first instance is well-founded 
on principle. 

The true position of a co-sbebait was 
explained by this Court in the case of 
Kokilasari Dasi v. Mohunt Rudranand 
Ooswami (1). Where property belonging 
to an endowment is sought to be re¬ 
covered from a third party who asserts 
that he is the owner thereof, all the 
trustees of the endowment should be made 
jparties to the suit. Ordinarily all the 
trustees shonld be co-plaintiffs and only 
such of them should be made defendants 
’inwilliog to be joined as oo-plain- 
biffs or have done some act' precluding 
thena from being plaintiffs. Where the 
administration of the trust is vested in 
several trustees, they all form as it were, 
but one collective trustee, and they must 
exercise the powers of their office in their 
joint capacity. Their interest and autho¬ 
rity being equal and undivided they can- 
not act separately, but all must join. 
This principle in no way contravenes the 
decision j>f the Judicial CommittM in 
17 (190715 0 L J M7. 
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Jagadindra Nalh Ray v. Ilemanta Ku- 
mari Debt (2) and was applied to a suit 
for enhancement of rent in Abdul Gafnr 
Mandal w.Uma Kanla Pandit (3),\vhoro 
it was pointed out that joint shebaits are 
for many purposes joint trustees. The 
same principle was recognized in Knmban 
V. Moorihi (4). In the case before us, it is 
impossible for tbo plaintiffs to maintain 
tho position that they have an interest in 
the land to the extent of one-fourth sliare 
and that on that basis they are entitled 
to collect ono-ioi’i'th share of the rent 
from the tenant defendants. If the pro 
forma defendants declined to join with 
the plaintiffs in the institution of this 
suit the proper ccursa for the plaintiffs 
was to institute a suit for recovery of 
the entire arrears due: Luke v. South 
Kensington Hotel Co. (o). That a suit of 
this description is maintainable is clear 
from the decision of a Full Bench of this 
Court in Pyari Molnin Rose v. Kedaniath 
Roy (0). The plaintiff's are clearly not 
entitled to maintain a suit for one-fourth 
share of the rent and the Court below 
has correctly held that the suit as framed 
is not maintainable. The result is that 
this Rule is discharged with costs. We 
assess the bearing fee at one gold mohur. 

V B./r.K. Rule discharged. 

2. (1905) 32 Cal 129=31 I A 203 (V C). 

3. AIRl915Cal 33=24 1 0 206. 

4. (1911) 34 Mad 406=7 I 0 422. 

6. (1879) 11 Ch D 121=48 L J Cb 361. 

0. (13991 26 Cal 409. 
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TEDNON and r.ICHARDSON, JJ. 

Debendra Nath Das Gupta Peti¬ 
tioner. 

V. 

Registrar, Joint Stock Com2)anies,De7i. 
pai—Opposite Party. 

Criminal Revn. No. 503 of 1917, Decid¬ 
ed on 7th June 1917. 

(a) Companie* Act (1913), S. 134 (4) De¬ 
fault in filing balance ibeet—Director can¬ 
not plead that no general meeting waa called 
and no balance aheet was laid before it. 

In answer to a charge under 8. 134 (4), Com¬ 
panies Act, in respect of default made in filing 
with the Registrar the balance-sheet (or a cer¬ 
tain year, it is not open to a Director of a Joint 
Stock Company to plead that as no general meet¬ 
ing was called in that year and no balance sheet 
was laid before the Company at any such gen¬ 
eral 'meeting, it was impossible for him or his 
Comnanr to comply with tho requirements of 

S. 134. ^ _ [P 812 0 1] 

(b) Companies Act (1913), S, 134—Pre¬ 
sidency Magistrates in Calcutta can try 
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chargea under S. 334 although Company is 
siluntad outside Calcutta, 

'I'iio I'rf: iilcncy 5ia';i3trates in Calcutta possess 
to try charges under S. 134, Com- 
piiiits Act, evoD where the Company is situate 
oin-iide Calcutta, as the office of the Registrar 
With^whom the balance sheet should be filed is in 
Calcutta, [P812C2] 

I. ]J. Gupta and Prohodh Kumar Das 
■—for Petitioner. 

Camell —for tbe Crown. 

Judgment.—In this case it appears 
tliat the petitioner was one of the Di¬ 
rectors of a Joint Stock Company, known 
as the Darjeeling Press Co. DtJ. He has 
been convicted under S. 134 (4), Com¬ 
panies Act, 7 of 1013, in respect of a de¬ 
fault made in filing with the Pisgistrar the 
balance-sheet for the year lOll-lD. It is 
nob disputed that as a matter of fact in 
respect of the filing of the balance-sheet 
with the Pegistrar of Companies a de¬ 
fault was made, and the defence of the 
petitioner as placed before us is that in 
fact in that year there was no general 
meeting and that being so, no balance- 
sheet was laid before the Company at any 
such general meeting. His contention 
then is that these preliminaries not hav- 
ing been fulfilled it was impossible for 
him or his Company to comply with the 
requirements of S. 134 and that he should 
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eling. However that may be, that doe® 
not take away the jurisdiction which 
the Presidency Magistrates in Calcutta 
clearly possess in respect of charges under 
S. 134, the office of the Registrar with 
whom the balance-sheet should be filed 
being in faot in Calcutta, For these rea¬ 
sons we discharge this rule. 

v.u./r.k. Kule discharged. 

A. I. R. 1918 Calcutta 812 
Richardson and Walmsdet, JJ. 

Goljan Bibi —Petitioner. 

V. 

Nafar Ali and another — Opposite 
Parties. 

Rule Nisi No. 973 of 1916, Decided on 
19tli ^larcli 1917, against the order of 
Disb. Judge, Dacca, D/- 2nd November 
1916, in case No. 133 of 1916. 

(a) Civil P. C. (1908), O. 41, R 10 (2;-Ap' 
pe&t dismisied under R. lo can be re^admit- 
led. 

A Judge has jurisdiction to re admit an appeal 
dismissed by an order under CL (2), R, 10, 0. 41» 
Civil P. C. [P 813 C 11 

But an order re admitting such an appeal 
without notice to tbe ether side is not biodiog 
on it. EP818 013 

(b) Limitation Act (1908), Art. l68~Ap* 
peal dismissed under 0. 41, R* 10—Applica* 
lion for readmission should be made within 
reasonable time. 


have been convicted, if at al), not under 
S. 134 bub under S. 76 or 131. But it is 
not disputed, and in fact it is admitted, 
that as one of the Directors the peti¬ 
tioner himself was responsible for ensur. 
ing that all the necessary prelinainaries 
to be observed prior to the filing of the 
balance-sheet with the Registrar had 
been duly observed and that being so, on 
the principles laid down in tbe case of 
\Park V. Lawton (1), we are of opinion 
that we ought to hold that it is not open 
to the petitioner to plead,-in answer to a 
charge under S. 134, his prior default in 
respect of the calling of the prescribed 
general meeting and of placing before the 
Company at such meeting a duly pre¬ 
pared and audited balance sheet. 

The second contention on behalf of the 
petitioner is that if he had been prosecuted 
under S. 76 or S. 131 of the Act, the 
Presidency Magistrate in Calcutta, before 
whom bis conviction has been had, would 
have bad no jurisdiction to try tbe 
offences charged under those sections and 
that the jurisdiction would have lain ex¬ 
clusively with the Magistrates in Darje- 

1, (’1911) 1KB 588=80 LJ KB396. 


Even if Art. 1C8 does not apply to an applica¬ 
tion for tbe restoration of an appeal dismissed 
under R. 10. 0. 41, Civil P. C.. such an applica¬ 
tion ought to be made within a reasonable time 
and ordinarily would be too late if made alter 
thirty days from the date of dismissal. 

[P 813 Cl] 

Bimal Chandra Das Gupta for Peti¬ 
tioner, 

Suresh Chandra Taluqdar —for Oppo¬ 
site Parties. 

Richardson, J.—This is a rule calling 
on the opposite party to show cause why 
the order of tbe Officiating District Jndge 
of Dacca, dated 2nd November 1916, 
should not be set aside. The order was 
made in the following circumstancea. The 
petitioner filed an appeal in the District 
Judge’s Court on 3lst May 1916. On 4th 
July 1916 she was directed under R. 10, 
0. 41, to furnish security in the sum of 
Rs. 80 for the costs of tbe appeal and of 
the original suit. The time for furnisbing 
seenrity was more than once extended. 
On 26th August 1916 $he Officiating Dis¬ 
trict Judge refused to extend the timo 
further and dismissed the appeal under 
Cl. (2). 0. 41. R. 10. On 2nd November 
1916, the petitioner applied for tbe re- 
admission of the appeal. By the first of 
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the two orders made on that date, the 
Officiating District Judge directed that 
the appeal should be re-admitted if the 
amount of the security ordered were 
deposited in Court by 8th November 
1916. By the second order of the same 
date against which this rule has been oh- 
tained, he rejected the application on the 
ground that it had just come to his notice 
that the application was time-barred by 
more than a month. It is not disputed 
that the Judge had jurisdiction to re-ad- 
mit the appeal after having dismissed it 
by an order under Cl, (2), B. 10, 0. 41. 
It is argued for the petitioner that inas¬ 
much as the Officiating District Judgehad 
jurisdiction in the exercise of his powers 
to re-admit the appeal by his first order 
of 2Dd November, be was functus officio 
and had no power to pass the second order 
of the same day. It is further argued for 
the petitionsr that the Officiating District 
Judge was wrong in deciding that the ap¬ 
plication was time-barred. Apparently 
the Officiating District Judge applied 
Art. 168 of the Schedule of the Lira. Act. 

It is contended that that article applies 
to an application made under R. 19.0. 41, 
and has no application when an applica. 
tion is made to restore an appeal which 
has been dismissed under R. 10. On the 
other hand, it is contended for the oppo¬ 
site party that both the first and second 
orders of Snd November 1916 were made 
by the Officiating District Judge without 
notice to them and that they arc not bound 
by those orders. On the question of limi¬ 
tation. it is argued for the opposite party 
that the District Judge is right in apply¬ 
ing Art. 168 of the Schedule of Limita- 
tion Act. It seems to me that the con¬ 
tention of the opposite party that they 
are not bonnd by the order of 2nd Novem¬ 
ber 1916 re-admitting the appeal should 
be accepted. That raises the question 
whether this Court onght to exercise its 
reyisional jurisdiction in the matter. In 
re^rd to the question of limitation, even 
II AtU68 does not apply to an applica¬ 
tion for the restoration of an appeal dis- 
miasea under R. 10, 0. 41, it is clear that 
sueb an application onght to be made 
within a reasonable time, and by anology 
an application made after thirty days 
would ordinarily be an application unduly 
delayed. The petitioner had had every 
opportunity of complying with the order 
for fnrnishiog security and she did not 
apply to set aside the order dismissing 


tho appeal till 2ad November. As the 
Officiating District Judge h.as said, that 
was moro than thirty clays beyond the 
period allowed by Art. 168. Whether tho 
article applies or not, the petitioner did 
not, in my opinion, act with due diligence 
in the matter. We have come to thecon- 
clusion that this Court ought not to in¬ 
terfere in this case. In that view, the 
rule should bo discharged. We make no 
order as to costs.. 

Walmsley, J.—I agree that the role 
should be discharged. 

V.B./R.K. Ihile dischorfjedt 
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MOOKERJEE and BEACHCliOl'T, JJ. 
Binode Lot ChaJiraburtti and others — 
Plaintiffs—Appellants. 

v. 

P,eo Nath ChaJn-aburlti and others — 
Defendants—Respondents. 

Letters Patent Appeal No. 38 of 1915, 
Decided on 30th March 1917, against de¬ 
cree of Newbould, J,, D/- 12th January 
1916. 

(a) Limilalion Act (1908), Art. 62 — If 
money received by defendant belongs to 
plaintiff end is repayable to him,Ait. 62 
applies. 

Article 62, Scb. 1, Lim. Act, applies to a sulk 
for money payable by tbo defendaut to the plain¬ 
tiff for money received by the defendant for tbe 
plaintiff's use, even where the defendant at tbe 
time when be received tbe money did not intend 
to pay it to tbe plaintiS. [P 814 C l] 

Tbe operation of tbe Article is attracted, if it is 
established that tbe money received by the 
defendant is money which belongs to tbe plain¬ 
tiff, and is repayable to him in justice, equity 
and good coDseieuco. ..P 814 C 1] 

(b) Civil P. C. (1908), 0. 1, R. 5 and O. 2. 
R. 3—Rent—Suit for—Alternative claim for 
money decree against plaintiff’s cosharcr is 
maintainable. 

A suit is maintainable in tbe form in which a 
decree for arrears of rent is claimed against tbe 
tenant defendants, with an alternative prayer at 
tbe same time for a money decree against the other 
set of defendan, tho cosbarers of tbe plaintiff 
in case it is held that they have realised tbe entire 
rent from the tenant-defendant. [P 814 G 1] 

Satish Chandra Ghosh — lor Appel¬ 
lants. 

Sarat Chandra Basak and Amullya 
Kumar Guha—ior Respondents. 

Judgment.— In oor opinion there can 
be no room for controversy that the view 
taken by Walmsley, J., is amply sup. 
ported by tbe antborities. The plaintiff 
instituted this suit for recovery of money 
in the alternative from two sets of defen¬ 
dant. He claimed arrears of rent from 
tbe tenant-defendants,and alleged, at the 
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- I I u 1 ■' i •' . . i;. liis co- 

s;i o'>.'i 1;0 c’liiLi:! tj a (.Ucrco as 
tlv"! laf:.'Pr. Tin- icrii'. of ar:tiou is 
V,oil ];ii'.jsvn [Sii-irn Snajh v. Kisliun 
Saliai (l), A.'yat'iurai lAiviithaii v. San- 
tha Meer.-i h'avulh^m, {-I}, Yernkola v. 
Mu'Iiya Earnudu f3)J. The Ccurfe of first 
in:^tanco I'otind that the ontii'a reob bad 
been collected on 4th November 1907 by 
'defendant i who was apparently the 
iraanaging member of the family composed 
:of the plaintitf and his cosharers. The 
ferial Court accoruingiy dismissed the suit 
'against the tenant-defendants and made 
la decree against defendant 4. Thereupon 
dofendanb 4 appealed and argued that the 
claim, as against him, was barred bv limi¬ 
tation, iuasmucli as the rent had been 
collected by him on 4th November 1907 
and the suit had not been instituted till 


Ibth April 1911. The Subordinate Judge 
gave oU'ect to this contention and dis¬ 
missed the suit. That decree has been 
affirmed by 'Walrasley, J., on second ap¬ 
peal to this Court. 

It is plain that the case is governed by 
Art. 62, Sch. 1, Lim. Act. That Article 
japplios to a suit for money payable by 
■the defendant to the plaintiff for money 
received by the defendant for the plain- 
jtiff’s use. It is now well settled that 
ithis article is applicable even though the 
idefondant at the time when he received 
:the money did not intend to pay it to the 
'plaintiti', the operation of the article is 
[attracted if it is established that the 
jmoney received by thedefendant is money 
which belongs to the plaintiflf and is re¬ 
payable to him,in justice, equity and good 
IcoDscience. In support of this proposi- 
tion reference may be made to the case of 
Mahomed Wahiby. Mahomed Ameer (4). 
The same view has been subsequently 
adopted in a long series of decisions and 
the rule embodied in Art. 62 has been 


applied in a variety of cases more or less 
analogous in thoii circumstances to those 
of the cases before us. We may mention 
the decision in Subbanna Bhatta v. Kun- 
hanna Banta (5), Shanmuga Pillai v. 
MinorGovindasami{Q), Sankunni Menon 
V. Govinda Menon {!}, Baiznath Lala 


1. (1007) eCL JlOO. 

2. (1908) 31 Jlad 252. 

3. (19091 4 1 034. 

4. (1907; 32 Cal 527. 

6. (1907) 30 Mad 298. 

6. (1907) 30Mad'459. 

7. AIR1914 Mad 572=141 0 254=37 Mad 381, 
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V. Bn7nados-i (3) and Niader Siiigli v. 
Oa-ntja Dei (9). In our opinion, Art. 62 
is applicable to this case, and as the 
plaintif}' has cot sought the protection of 
S. IS, Lira. Act, on the allegation of fraud 
the suit has been rightly dismissed as 
barred by limitation. The appeal is con- 
sequently dismissed with costs. 
v.B ./ii.K. Appeal dismissed. 

8. A I R 1915 Mad 405=26 I C 219=39 Mad 

62 

9. (1916) 38 All 676=35 I C 86. 
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AIookerjee and Walmsley, JJ. 
Baneswar Pramanik and another— 
Plaintiffs—Appellants, 

V. 

Tarapada Bhattaoharjee and others— 
Defendants—Respondents. 

Appeal No. 1199 of 1915, Decided on 
3rd May 1917, from appellate decree of 
Sub-Jndge, Burdwan, D/- I8th Febru¬ 
ary 1915. 

(a) Civil P. C. (5 of 1908), O. 32. R. 3-No 
guardian ad litem—Decree patted—Miner it 
in same potition at if be were no party to 
litigation. 

A mioor, against nbom a decree is made in » 
suit in which though joined as defendant ho is 
not represented by a guardian ad litem, occopies 
the same position as if be were not a party to 
the litigation. 

(b) Civil P. C. (5 of 1908). O. 32, R. 3-De¬ 
cree without appointment of guardian an 
litem—Mortgage suit againit minor repre* 
tentaiivet of mortgagor—Guardian not ap¬ 
pointed — Decree it not operative againit 
minors and mutt stand cancelled, 

A mortgage suit instituted against the repte- 
seutatives-in-interest of the mortgagor, who wore 
minors, was decreed without any guardian ad 
litem being appointed for them. In a suit by 
the representatives to set aside the mortgage de- 
creel 

Held: that the decree made in the mortgage 
suit was not oprative against the minor represen¬ 
tatives and most stand cancelled, with the con¬ 
sequence that the mortgage suit would be revived 
and the mortgagee would ;be entitled to 
therewith in accordance with law. [P 815 0 2] 
Uemendra Nath S^n—iot Appellants. 
Biraja Mohan Majumdar and B.ira 
Lai Sanyal—tor Respondents. 

Judgment. —This is an appeal in a 
suit to set aside a mortgage-decree and 
the execution sale consequent thereupon, 
on the ground that the decree was m^e 
under circumstances which render it in¬ 
operative as against the plaintiffs-appel- 
lants. There is no dispute as to the facts 
which have given rise to this litigation. 
The defendants instituted a suit against 
the plaintiffs to enforce a mortgage-bond 
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alleged to have been executed by tboir 
father. When the suit waa instituted on 
25th May 1905, the present plaintilTs, 
then defendants, were infants. The Court 
directed the plaint to be registered. As 
the defendants were infants and as the 
plaintiffs had proposed their mother for 
appointment as guardian ad litem, the 
Court recorded an order to the following 
effect: 

’’Issue notice to the minors and the guardian, 
fixing the 17tb July for appointment of the 
gnaidian.” 

On the 17th July, the mother did not 
enter appearance or signify her willingness 
to accept the office of guardian ad litem 
of her infant sons. The Court there¬ 
upon proceeded to record the following 
order: 

“The defendants are absent. Portap Cbunder 
Mozumdar, witness forjtbe plaintiS?, is examined 
and Ez. 1 is used as evidence on behalf of the 
plaintiffs. According to the reasons given in the 
judgment, the suit is decreed with c:)sts." 

To use the words of Trevelyan, J., in 
Dakeshur Pershad Harain Singh v. 
Bewat Mehtan (l), it is difficult to con¬ 
ceive of a case where the formalities of 
law have been more neglected than in 
the present instance. When the proposed 
guardian did not enter appearance and ac- 
cept the office, the duty of the Court was 
to appoint one of its officers to act as 
guardian ad litem for the infants. The 
Court not only omitted to take this es¬ 
sential step, bat proceeded to decide the 
case, although 7th July 1905 had been 
hied, not for the disposal of the suit, but 
for the appointment of aguardian ad litem 
for the infants. In eiecution of the de¬ 
cree so made, the properties of the infants 
were subsequently brought to sale and 
were purchased by the decree-holders 
themselves. The plaintiffs now seek to 
have the decree and the execution sale 
cancelled on declaration that the decree 
was inoperative as against them. In our 
opinion, there is no answer to the suit. 
The Subordinate Judge has placed reli¬ 
ance upon the deoision of the Judicial 
Committee m the case otWalianv. Banke 
Behan Perakad St«j?h{2).whioh is clear- 
ly distinguishable. Thera the Judicial 
Committee held that the proceedings in 
the earlier litigation showed, on the face 
of them, that the infants were repre 
sented bya properly appointed guardian, 
although no recorded order of appoint- 

l. (1897) 21 Cal 25 

a. (1908) 80 Oil 1021=801 A 162. 


inont couM bo traced. In these ciremu- 
stances, and in the absence of (ho records 
of the earlier suit (which had aprarently 
been destroyed), the Judicial Committee 
ruled that the mere absence of an order 
to the effect tint the motherwasappoinb- 
ed guardian ad litem did not invalidate 
the proceedings. In the case before us, on 
the other hand, the facts are well estab¬ 
lished. 

The mother was never appointed guar¬ 
dian ad litem of the minor; indeed, she 
never entered appearance; and the Court 
proceeded to decide the suit on a date 
which had been fixed for the appointment 
of a guardian and not for tlie final dis¬ 
posal of the suit. In our opinion, this 
decree must be treated as a decree made 
against persons who were not represented 
in the suit and who consequently occupy 
the same position as if they were not par¬ 
ties to the litigation. This view is sup. 
ported by the decision of this Court in 
Narsirtgh Narain v. JahiMisiry (3) and 
is also in conformity with the decision of 
the Judicial Committee luBashid-un-nisa 
V. Mahammad Ismail Khan (4). The 
latter case shows that where infants have 
not been represented by a guardian duly 
appointed and competent to represent 
them for the purposes of the litigation, 
the decree made against them must be 
deemed inoperative in law. Theresult is 
that this appeal is allowed, the decree of 
the Subordinate Judge set aside and the 
suit decreed with costs in all the Courts. 
It is declared that the decree made in the 
mortgage suit is not operative as against 
the plaiotiffs-appellants and must stand 
cancelled. The consequence will be that 
the mortgage suit will stand revived and 
the mortgagee will be entitled to proceed 
therewith in accordance with law. The 
sale consequent on - the decree will also 
stand cancelled and the plaintiffs will be 
forthwith restored to possession of the 
property in suit, in execution of the de¬ 
cree of thie Court. 

V.B./r.k. Appea l allowe d. 

3. (1912)1310 414. 

4. (1909) 3 I C 864 (P C). 
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MOOKEIMHE AND WaLMSLEY, JJ. 

Fanindra Narain i?oy--Plaintiff— 
Appellant. 

V. 

Ka'dihcman Bill and of/icrs—Defend¬ 
ants—Kospondents. 

Appeal No. 352 of 1912, Decided on 5th 
•Tulv from appellate decree of Dist. 
•lud^o, Birbhum, D'- 22od July 1911. 

Conlract Act (1872), S. 2—Consideration 
wliai constitulss explained—Benefit to pro¬ 
misor i* not n:»css8ary—Joint mortgagors 
though not benefited are liable on mortgage. 

Id ardor to support a biuiling promise it is not 
nece.ssary tb.it the promisor should benefit by the 
considctaliou; it is suDicient if the promisee does 
some act from v^hicb a third person is benciitod 
and v.'liicb he would not have done but for Iho 
promi-e. /I along with D and C executed a raort- 
gago, which Iho mortsasee accepted in lieu of the 
t^c-curity cf a prior mortgigo executed by A alone 
in his favour: 

J{clA:l]\\tU and C were liable under the 
mortfiago, though they had not received any 
direct bouefit for executing it. fP SIG C 2} 

Surendra Nath Ghosal—lor Appel¬ 
lant. 

Ecmendra Nath for Respond- 

denbs. 

Judgment.—This is an appeal by the 
plaintiff in a suit instituted on 26th Feb¬ 
ruary 1906 to enforce a mortgage execu¬ 
ted in his favour on 11th April 1893 by 
four members of a Mahomodao family, by 
name Sadan, Edu. Badruddin and Lakbu. 
Thesuit has now lasted formorethan ele¬ 
ven years and has had a chequered career. 
It was dismissedby theSubordinateJudge 
on the ground that there was no legal 
consideration for the mortgage. The de¬ 
cree was conhrmed by the District Judge 
on appeal. On second appeal to this 
Court, Brett and Sharfuddin, JJ., held 
that the view which had commended it¬ 
self to both the Courts below was erro¬ 
neous in law. The mortgagor had been 
executed in lieu of a prior mortgage grant¬ 
ed by Sadan in 1884 in circumstances, 
which may be briefly narrated. At a sale 
held in 1880, in execution of a decree 
against some members of the family, their 
properties were sold and passed into the 
hands of the mortgagee. They supplica¬ 
ted to him to re-transfer to them for a 
sum of Rs. 300 the purchased property 
(which apparently included their home- 
stead). He consented, and executed a 
conveyance which, however, was never 
registered. The judgment-debtors were 
unable bo pay the decree-holder in cash 
the consideration settled, and the result 
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was that Sadan executed the mortgage of 
1884 for Rs. 300. The conveyance was 
inoperative in law, but as the statutory 
period has elapsed since the date of the 
execution sale and as the judgment-debtors 
have continued in undisturbed possession, 
it may be taken that the title acquired 
by the purchaser at the sale has become 
extinguished. 

The true position, consequently, was 
that a mortgage was granted to the plain- 
tiff by Sadan in 1884 in order to induce 
him to forbear from the exercise of his 
rights as auction-purchaser. On these 
facts this Court held upon the authority 
of tho decision in Hurkissen Dass Seroio- 
gee V. Nibaren Chander Banerji (l), that 
the mortgage of 1884 was granted for a 
lawful consideration. This necessarily 
justified the inference that the mortgage 
now in suit, which replaced the earlier 
mortgage, was also for a lawful consider¬ 
ation. This Court thereupon remanded 
the case to the District Judge for deter¬ 
mination of the other issues in the suit. 
One of these issues was, whether all the 
defendants, that is, the representatives of 
Sadan, Edu, Badruddin and Lakba, and 
two other persons, were bound by this 
transaction. The District Judge has 
found, as we read his judgment, that the 
mortgage was, as a fact, granted by these 
four persons, but he his held that it can¬ 
not be enforced against the representa¬ 
tives of the mortgagors other than Sadan 
and Edu as they were not bound by the 
execution sale and received no benefit 
under the mortgage transaction. In fcnja 
view, he has decreed the suit against t e 
representatives of Sadan and Edu an 
has dismissed the claim as against tba 
others. We are of opinion that the QiSr 
tinction made by him between the wo 

sets of mortgagors is not sound in principle 
and cannot be supported. The mortgagors, 
under the bond now in suit, are all eqna - 

ly bound by the transaction, although two 

of them might not have been direct y 
benefited by the mortgage transaction. 
This is clear by the definition of the term 
consideration in S. 2, Cl. (d), Oontrao 
Act. That definition, in so far as it « 
applicable to the facts of this ease, may 
be stated in the following terms: 

"Wbea, at the desire of the 
mised has abstainad from doing 8oinothiDg> 
abstinence is called a consideration for P 
mise.” _^ 


1. (1902) 6 0 W N 27. 
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Here, we have, in 1884, a mortgage by 
Sedan in favour of the plainfcilT. The 
plaintiff was entitled to enforce the secu¬ 
rity as against Sedan. He was asked to 
accept, in lieu of that security, a fresh 
bond executed in 1893 by Sadan along 
with three other persons, viz ,Edu, Bad- 
rnddin and Lakhu. The promise by Edu, 
Bedruddin and Bakhu to be bound by the 
mortgage plainly formed a good consider, 
ation for the abstinence of the mortgagee 
to sue Sedan upon the first bond. The 
respondents have, however, argued that 
a consideration is not lawful unless it 
benefits the promisor. Thera is no found¬ 
ation for this contention, and were it 
accepted, we should have to substitute 
the phrase “at the desire and for the 
benefit of the promisor” for the phrase 
’“at the desire of the promisor.” which 
finds a place in Cl. (d), S. -. We are 
confirmed in the view that the contention 
of the respondents is not well foundpd, 
from an examination of the authorises 
in England. Valuable consideration has 
bean defined as some right, interest, pro- 
fit or benefit, accruing to one party, or 
some forbearance, detriment, loss or res¬ 
ponsibility given, suffered, or undertaken 
hy the other at his request. It is 
not necessary that the promisor should 
benefit by the consideration: it is suffi¬ 
cient if the promisee does some act from 
which a third person is benefited and 
which he would not have done but for 
the promise. This view is supported by 
the decisions in Bailey v. Cro/t'(2), 
fen v. Brest (3) and Haigh v. Brooks (l). 
We hold accordingly that the rea.sons 
assigned by the District Judge in support 
of his conclusion that Sadan and Edu 
alone were responsible under the mort- 
gage cannot be accepted. As regards de¬ 
fendants 3 and 10, however the District 
Judge has correctly held that they were 
In no way bound by tbe transaction as 
they were not parties to the mortgage- 

deed. The result is that this appeal is 
flowed m part and the decree of tho 
District Judge modified. The decree 
will be deemed to have been made against 
all the defendants other than defendants 

3 and 10. The appellant U entitled to 

his costs of this appeal as against the de- 

fendant other than defendants 3 and 10, 
but he must pay def endant 3, who ap 


2 . 

8 . 

4 . 


1812 

1861 

1639 


4 Taunt 611=128 E R 470 

6 Ex 720=20 L J Ex 440 ‘ 

10 Ad E 809=2 P & D 452 . 
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pearod in this Court, his costs of this 
appeal. Thecosts inmirred by fcho plaintiff- 
appeilaut in all tho Courts will bo added 
to the sum due under tho mortgage, 
and a self contained decree will he drawn 
up in this Court. 

V.B./r.K. Appeal parthj allowed. 

A. I. R. 1918 Calcutta 817 
Eletcher ard Newbould, JJ. 

Brojendra Kumo.r Soha and others — 
Plaintiffs—A 1 'poll ants, 

V. 

KaH Noth Saha an \ others —rrofonna- 
D-rfondant-?—Ihjrpon'loM 

Appeai No. tibO'i of Ihio, Douided on 
7th .lime BUT, from appellate decreo of 
Addl Sub-Judge, Nadia, D/- 2ufi August 
1915. 

(a) Partnership—Dissolulion of—Suit for 
declaration of title to shares purchased by 
firm is maintainable. 

A sni'-for a de:iar.ilion of llie plaintifTa'title 
to h;Uf sfi^re in a curtiia nmnher of 'shares in 
a Liiiiii'^*! C.int'.tuj j.uri'ba.'.1 i.iit of a fund 
b-lcj^iiiR to a wa? cirrioJ on bv tbe 

pi lin'iff-'and tbi.' il'.fpii'i'I't- hut \vn» subsequ¬ 
ently (]i i* inaiiiUtiiiKble v.i(,hout an 

adjustment of accmiuts of ib.i partutrship busi¬ 
ness, where uone of the parties say that any 
question ol hccouuI.j Mniins open, other than 
the question as to iho o-vnership of Ihesliares, 

(ra^o 1] 

(b) Specific Relief Ael (1877), S. 42 —P^rl- 
nership— Dissolution of—Suit ior declaration 
rf title to shares purchased by firm—Decree 
— Form of, laid down. 

In a suit for declaration of title to shares 
purchased by fi'rn Ibo Court has no power to 
direct by its dicreo tbe Limited Company to 
register the plaintiff-^’ naoics as shareholders, 
bniii should intead direct the defendants to 
exsculo a tr.in<‘for of a half of tho shares in suit 
in fivour of the plaintiff), and tr, lodge tbe 
transfer t-jg^ther with sb.iro cerlifu-ates with tho 
Comnanv for regis'ra'ion. [P SIS Cl] 

(c) Civil P. C. (1908), 0. 21, R. 34-Decree 
declaring title to shares is executable on 
defendant s failure to obey directions of 
decree. 

A decree directing phintifl’stillo tosh.-sis 
executable on df'feiidiiDtb’ failure to oboj its 
dirictioD in the manner provided for in 0. 21, 
R.84. [P 818 Cl] 

Manmatha. Nath Roy—lor Appellaofca. 

Judgment.—This in an appeal by the 
plainiiil's against a decision of the learned 
Additional Subordinate Judge of Nadia, 
dated 2nd August 1915, reversing a 
decision of the Munsif at Kushtia, The 
plaintiffs brought the suit fora declara¬ 
tion that they were entitled to a half of 
the shares in the Bengal Paper Mill Com- 
pany, Limited, and for consequential 
reliefs. The plaintiffs’ case was that the 
shares had been purchased out of the 
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{uml heloDfjing to a firm which was for- 
.mer!" carrie'l on by the plaintiffs and 
delen lants 1 to (i but was subsequently 
dissolved, and that, therefore, the plain- 
tiffs were entitle! to a half of the shares. 
The Court of first instance decreed the 
suit, as it was net disputed that the 
plain ilfs were entitled to a half of the 
ton lares in question. The learned Judge 
in tiia lower appellate Court dismissed 
the whole suit, holding that the plaintiffs 
could not get a half of the ten shares 
unless there bad been an adjustment of 
the accounte of the partnership business. 
In this case none of the parties says that 
any question of account remains open 
other than the question as to the owner¬ 
ship of the ten shares. The plaintiffs are 
clearly entitled to ahalf of the ten shares. 
Defendant 1 shall execute a proper trans¬ 
fer of a half of these ten shares. 

The decree of the Court of first instance 
directed the Bengal Paper Mill Company 
to register the plaintiffs’ name. This 
che learned Judge had no power to do. 
The decree should, therefore, instead of 
directing ^the Company to register the 
plaintiffs’ names, direct defendant 1 to 
execute a transfer of a half of the ten 
shares in favour cf the plaintiffs and 
to lodge the transfer together with the 
share certificates with the Company for 
registration. If he fails to obey that, 
the plaintiffs can proceed to execute the 
decree in the manner provided for in 0. 
21, R. 3tt, Civil P. C. The decree passed 
by' the learned Additional Subordinate 
Judge must be set aside and the appeal 
decreed in the terms already mentioned. 
The respondents must pay to the appel¬ 
lants the costs incurred by them in this 
Court and in the lower Courts. 

v.B./R.K, Appeal decreed. 
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Fletcher and Richardson, JJ. 
Sekandar Sheikh others —Plaintiffs 

—Appellants. 


V. 

Anu Sarfear— Defendant—Respondent. 
Appeal No. 43 of 1915, Decided on I6th 
January 1917, from appellate decree of 
Sub. Judge., Isb Court, Pabna, andBogra, 
D/- 29th June 1914. . « 

BengftI Tenancy Act (1885), Scb. 3, Art. 3 
— Scope of. 

The fppcial rule of limitation in Art. 3, 

Sch. 8, fsnot confined to suits in which the 

landloid himself is a defendant; 24 Cal 40. Bef. 

rp ftift u 21 


Troilokya Nath Ghose—tov Appellants. 

Govinda Chunder Dey 5ay—for Res. 
pondent. 

Fletcher, J. —This appeal, although ib 
has been argued at some little length, has 
got absolutely nothing in it. The points 
have obviously been rightly decided by 
the lowor appellate Court. Two points 
have been pressed most before us. The 
first is that defendant 1 purchased the 
property in execution of the mortgage 
decree in a suit to which the appellants 
before us were nob parties and that there¬ 
fore, the plaintiffs are not bound by tbab 
decree and by some principle of law which 
is not altogether clear, it is said that 
defendant 1 is estopped from alleging 
that he has got a title by adverse 
possession, haying been settled on the 
property by the admitted landlord and 
having ousted the original tenants for 
more than two years. That is a proposi¬ 
tion I do nob agree with. The second 
point that is put forward and argued is 
that the special rule of limitation in 
Art. 3, Sch.3, Ben. Ten. Act, only applies 
in cases in which the landlord himself is 
a defendant in the suit. That is nob well- 
founded. The decisions of this Court are 
the other way, commencing from the 
decision reported as BhekaSingh v. Nak- 
chhed Singh (1). The other point raised 
is as regards the shares. That, of course, 
is clearly concluded by the finding of fact 
made by the lower appellate Court. The 
appeal, therefore, fails and must be dis¬ 
missed with costs. 

Richardson, J.—I agree. 

v . b ./ r « k « Appeal disintssed^ 

1. (1897) 24 Oal 40, 
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Chattebjea and Richardson, JJ.^ 

Iswar Chandra Sarma and others-^ 

Plaintiffs—Appellants. 


V. 

Kailash Chandra Nath and others— 

Defendants—Respondents. 

Appeal No. 2439 of 1915 , Decided ou 
19bh July 1917, from appellate decree ot 
Offg. Sub. Judge., Commilla, D/- 4 th June 
1915 

Landlord and Tenant-Occupancy 
-Per«on purcbaiing non-tranefereble hole 

ing in execution of decree 
Ilia rights againat subsequent purchas 
execution of money decree recognii 
landlord. , 

The plaintiff purchased a 
oupanoy holding In execution of a money 


N 
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but before he took possession from Oouct, the 
defeudauts purchased the same in execution of 
another money-decree and obtained delivery of 
possession, and the rent paid by them was ac¬ 
cepted by the landlord. In a suit by the pl.-iintifT 
to recover possession of the holding from the 
defendants as its prior purchaser: 

Held: that as the landlord, who had a right to 
re-enter upon the land on its abandonment by 
the heirs of the original tenant, bad accepted 
rent from the defendants and treated them as ten¬ 
ants, there was practically a settlement with 
them by the landlord and that, therefore, the 
plaintiff as the purchaser of the interest of the 
tenant did not acquire any interest which could 
be enforced against the landlord or the defen¬ 
dants claiming under the landlord. [P 819 C 1} 

Oopal Chandra Das~'iov Appellants. 
Gobinda Chandra De Roy, Emendra 
Kumar Das and Ehemoda Kinlcar Roy 
—for Respondents. 

Judgment. — The plaintiff-appellant 
as the purchaser of a non-transferahle 
oocnpancy-holding at a sale held in exe- 
oation of a money-deoree brought the suit 
out of which this appeal arises, to recover 
possession of the holding from the defen¬ 
dants. The holding belonged to one Ram 
Manikya, and, as we have said, it was 
purchased by the plaintiff in execution of 
a money-deoree on 21st May 1901; but be¬ 
fore the plaintiff took possession from 
Court, defendant 1 purchased the holding 
at another sale held in execution of a 
money-decree in September 1902, and 
obtained delivery of possession in 1903. 
It is found that the heirs of the tenant 
Ram Manikya had at that time left the 
land and even the homestead without ar¬ 
ranging for the payment of rent, and that 
there was an abandonment of the holding 
by the heirs of the tenant. That being so, 
.the landlord had a right to enter upon 
the land. He accepted rent from the 
defendants and treated them as tenants 
and there was practically a settlement 
with them by the landlord. Under these 
olroamstancea, the plaintiff as the pur¬ 
chaser of the interest of the tenant did 

not acquire any interest which conld be 

enforced against the landlord or the ten- 
ants clai^ming under the landlord. We 
think, therefore, that the plaintiff was 
not entitled to recover possession of the 
land from the defendants and that the 
decrees of the Courts below are right 

The appeal is accordingly dismissed with 
costs. 

v.d./r.k. Appeal dismissed. 
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Chatterjee and Walmslky, , 7 J. 

Aswini Kumar Nag Majumdar and 
others —Plaintiffs—Appellants. 

v. 

Madku Sudan PalKundu others 
—Delendants—Respondents. 

Appeals Nos. 1327, 1383 and 1384 of 
1913 and 2681 and 3657 of 1914 Deci¬ 
ded on SJst January 1917. 

Limitation Act (1908), S. 14 — Eject¬ 
ment suit—Subsequent suit to recover arrears 
of rent accruing during pendency of suit 
—Limitation is not extended by reason of 
ejectment suit. 

The limitation for a suit to recover arrears of 
rent acoruing due whilst the landlord was pto- 
seouting a soil for the ejectment of the tenant 
on the ground of forfeiture is not extended by 
reason of the oontinuation of the ejectment snit. 

[P 820 C 2] 

Sarat Chandra Basak and Surendra 
Kumar Bose —for Appellants. 

Jadunath Kanjilal — for Respondents. 

Walmsiey, J.— These five appeals 
arise out of suits filed simultaneously by 
cosbarer landlords against their common 
tenant for what may be called rent as a 
convenient term. Three of the suits 
were tried by a Munsif, and the appeals 
were heard by a Subordinate Judge. Two 
others were tried bv the Subordinate 
Judge and the appeals were beard by the 
District Judge. There is only one point for 
decision and it is common to all the suits 
and appeals, bat it was decided in favour of 
the defendant by the Subordinate Judge 
and in favour of the plaintiffs by the 
District Judge. The result is that the 
three appeals of 1913 have been filed by 
the plaintiffs against the decision of the 
learned Subordinate Jndge and the two 
appeals of 1914 by the defendant against 
the decision of the learned District Jndge. 
The facts that have given rise to the ap¬ 
peals are as follows: The plaintiffs, as 
landlords, granted leases to the defen¬ 
dant in 1293 B. S. and one of the con¬ 
ditions was that the lessee sbonld not 
alienate his right in any way and that 
if be did so the leases would be forfeited, 
and the plaintiffs would be entitled to 
khas possession of the lands demised.. In 
spite of this stipulation the defendant 
granted an ijara settlement to one Hara- 
sbit Ghose for a term of 999 years on 
9th Magh 1311. The plaintiffs thereupon 
instituted suits for ejectment of the de¬ 
fendant on 19th January 1906. Those 
suits were finally decided by a judgment 
of this Court passed on 3rd June 1919 
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t>v it wa3 he!'] tliat the plaintiffs 

' ontitlCil im'ler the provisions of 
■>, I'-on. Ten. Act, to claim from the 
dni'enh'uit reasonable compensation for 
the hveaihi of the conditions of the lease 
and on the defendant’s default to a decree 
tr.r 'Ejectment. The cases %vere sent 
hack to the lower appellate Court with 
ilireutioiis to determine what is reason- 
ihlo compensation to be paid hy the de¬ 
fendant to the plaintiffs in each case and 
after fixing under the provisions of 

S. 155. Ben. Ten. Act, the period with, 
in wliicli the compensation should be 
pf-id to pass a decree in favour of the 
pleintifl's for recovery of such sums with- 
In the piV' iod fixed and on default of the 
;lp{. ndin. to I'ay the sums wif.hin that 
pfjii'd for cj--cfment of the defendant 
ft (' 111 : ho I t’tiiire; Kc-'hoh Lai v. Madhu 
Lol ( 1 ). 

The iei'Tie.l r-’ubordiuate Judge, in ao- 
c >rhuico with tbeso directions CsM the 
anitamb of compensation on 7th August 
15)11, and on loth August 1011, the sums 
so fixed wore deposited in Court by the 
defendant. 

Meanwhile, on iSth April 1911, the 
plaiutitiB instituted the Ruils from which 
those appeals arise claiming vent or 
money compensation for use and ocou- 
pafioD of the land from the list kist of 
13ii B. S. or the ffrst kist of 1312 B. S. 
dow’n to the end of 1317 B. S. The d^. 
fendant asserts that the claims for per¬ 
iods prior to the first day of 1314 B. S. 
are barred by limitation and that is the 
question which we have to decide. As al¬ 
ready mentioned the learned Subordinate 
Judge answered the question in one wav 
and the learned District Judge in the 
other way. Numerous authorities were 
quoted before us: they are to be found 
coliectod in the notes to -i. 155 in Mr. 
Rampini’s annotated ev.itiou of the 
r.oDgal Tenancy Act. Of these cases the 
plaintitr relics on those of Mt. Ran- 
Snrno Mouee v. Shooshee Mokhee Buri 
vxavia (-') and of Veen Dual Paramanick 
V. Radha Kishoree Debee (3). The cir¬ 
cumstances of the former, however, are 
very different from those of the case now 
under consideration. The second ease, 
and another case to which reference is 
made in the judgment of Eshan Chunder 

1. (1010)61 0635. . 

2. (1867 69) 12 M I A 244=11 W R (P C). 

0. (1872) 17 W R416. 


Roy V. Khajah A^mnoollah (4) are cer- 
tainly in favour of the plaintiff's’ conten¬ 
tion but they were considered in the 
cases of Watson it Co. vDhonendraChun- 
der Mookerjee (5) and of Burro Proshad 
Roy V. Gopaul Dasi Dutt (6), and on ap¬ 
peal to the Privy Council against this 
last decision the true effect of i^a?ti>Surno 
Moyee's ease (2) was explained: Huro 
Persliad Roy v. Gopal Das Dutt (7). It 
appears to me that on the authority of 
the Privy Council decision just mentioned 
it cannot be held that the case of Deen 
Dual Paramanick v. Radha Kishoree 
Delee (3), should be treated as substan¬ 
tiating plaintiffs’ contention. 

Inpupi'ortof their argument it was fur¬ 
ther ui-ged that % suit for rent during the 
proceedings would have operated as wai. 
vor and as authority for this proposition 
our attention was drawn to a case in 
which it was held that acceptance of mnt 
from the mortgagee of an occupancy 
he'.-iing as such without protest even for 
one occasion amounts to a recognition of 
the rights of the mortgagee as such. A 
proposition for which the learned vakil 
has to go so far in search of support 
needs no comment. It appears to me 
that on the Privy Council decision re¬ 
ported as Hitro Pershad Boy v. Gopal 
Das Dutt (7) the plaintiffs might have 
brought their suit much earlier. At any 
rate they might have sued as.in fact they 
have now suel for damages on socount of 
use and occupation. A suit framed in 
that form could not have been interpret¬ 
ed as waiving the right to claim forfei¬ 
ture. It may be added that the conten¬ 
tions of the plaintiff's would have worn 
a better complexion if they had waite;! 
until the time fi.ted for making the. de¬ 
posit had expired or until the deposit 
had been made instead of filing their 
soits on the 1st Baisakh, and then 
net as rent suits but as suits for com¬ 
pensation for use and occupation. In my 
opinion the decision of the leirned Sub¬ 
ordinate Judge is correct. I think there- 
fore that Appeals Nos 1327,1383,138iof 
1913 should be dismissed and Nos. 2631 
and 3G57 of 1914 should be decreed all 
with costs. 

Chatterjee, J. —I agree, 

V.B./r.K. Order accordingly^ 

4. (1871) 16 W R 79. 

5. (lS78-79):iCil6. 

6 . (1877 ':S)8 0al8l7. 

7. (1383) 9 Oal 255=9 I A 82 (P 0), 
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Mookerjee and Walmsley, JJ. 

Kalan Singh and others —PlaintilTs— 
Appellants. 

V. 

Secy, of State —Defendant — Respon¬ 
dent. 

Letters Patent Appeals Nos. 144 to 14S 
of 1915, Decidedon7thJunel917, against 
decree of Chatterjee, .T., D - 20tb August 
1915, in Appeals, Nos. 1048, 1304 and 
1306 to 1308 of 1913. 

Landlord and Tenant *— Alluvion and 
diluvion—Tenant surrenderingdiluvated area 
and agreeing to pay reduced rent for re¬ 
mainder of land*—He cannot claim diluviated 
area on re-appearance. 

Although tbd mcro fact of a tenaut cl.iimiug 
and accepting remission of rentiu respect of lauds 
washed away from time to lime by the aciiou of 
a river does not conclusively prove that the ten¬ 
ant abandoned or agreed to abandon his rigiit to 
such lands on: their re-formaliou in situ, still 
where the tenant surrenders tin: dilnviitcd area 
and agrees to pay a reduced rent for the remain¬ 
der of the lands, be canuot claim the diluviated 
area on its re-appearance, as in couseqiuuco of 
his act, bis originial holding becomes divided in¬ 
to two holdings one of which continues to be his 
tenancy, while tho other which is under water 
is vested in the landlord free from bis subordi¬ 
nate right as a tenant. [P821C2] 

Karunamoy Pose—for Appellants. 

Ham Charan Mitte) —for Reapondeut. 

Judgment.— This is an appeal under 
Cl. 15 of the Letter Patent from the 
judgment of Digambar Chatterjee in a 
suit for recovery of possessicu of land 
upon declaration of title. The plaintiQ'- 
appellant held a tenancy under the Gov- 
verninent in respect of a tract of 38 bighas 
of land, which abutted ou a river. In 
1906, 17 bighas were diluviated by the 
action of the rivor. The tenant, there¬ 
upon, approached the Government with 
an application for reduction of rent and 
prayed that be might bo required to pay 
at the rate of Se. 1 instead of Rs. 3 per 
bigha in respect of the lands washed 
away. The Collector declined to accept 
the suggestion and intimated to the plain¬ 
tiff that if he desired to retain his title 
to the area submerged, he must coutinue 
to pay the full rent therefor. The plain- 

surrender the 

diluviated area. This was accepted by 
the Collector, witn the result that the 
rent was abated accordingly. The lands 
diluviated, however, re.appeared the very 
next year, and on re-appearanoo wereim- 
mediately settled by the Government 
with a number of tenants. The plaintiff 
next instituted this suit for recovery of 
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possession of the lands upon declaration 
of title. The Court of first instance dis¬ 
missed the suit. Upon appeal that deci¬ 
sion was reversed by the Subordinate 
Judge. Diganiher Chatterjee,has re¬ 
versed the decree of the Subordinate 
Judge and restored tlie decreeofdismissal 
made by the trial Court. In our poinion, 
it is clear that the plaintiff cannot pos¬ 
sibly succeed. 

The fundamental point for considera¬ 
tion in the appeal i.s the legul effect of the 
action taken by t!ie plaintiff v\ith thecon- 
currence of the Collector, in respect of 
the submerged Imds. lb may lio conce¬ 
ded, as was pointed out by t ho .ludiciul 
Committee in the case of Aruii (Jlionarp, 
Singh v. Kamim Kumar (1) that thei 
mere fact of claiming and accepting re- 
mission of rent in respect of lands wash¬ 
ed away from time to time by the action 
of a river does nob conclusively prove 
tliat the owner abandoned or agreed to 
abandon his light ro such lands on bheir 
re-formation in situ. In this case, how¬ 
ever, tliere can he no doul)l as to thetiue 
effect of the action taken iiy the plaintiff' 
in respect of the submerged lands. The 
question in controversy l.'Otween him and 
the Collector was whether he should i>e 
allowed to retain his title in the submerg¬ 
ed lands upon payment of rent at the- 
reduced rate of Re. 1 per bigha. The 
Collector rightly or wrongly refused toj 
accept his proposal; be thereujion surren.J 
dered the diluviated area and agreed to 
pay a reduced rent for the remainder of, 
the land?, which thenceforth constituted 
his new holding. The true potilion con¬ 
sequently is that what constituted the 
original holding was, by the action of the 
plaintiff, divided into two lioldiugs; one 
of these continued to bo his tenancy whiloj 
the other vested in the Govornmeob freed' 
from his subordinate right as a tenant. 

This latter porlion was at the lime of 
the agreement between the parties under 
water. W'hen the lauds re-formed, they 
clearly re appeared as the property of the 
Government, to which the plaintiff had 
no right whatsoever. This view is sup. 
ported by the principles explained bvthe 
Judicial Committee in the case of Felix 
Lopez V. Muddun Moun Thakoor (2), 
namely, that a person whose lands have 
been submerged may, as between him and 
the State, t ake moat e ffocboal m eans in 

T~(1914) 41 Oal 693=22 I C 317 (P 0). 

2. (1S69-70) 13 M I A 467=14 W R (P C). 
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'ni;: [)ow6r, l)y continuing to pay rent for 
it, to prevent the possibility of any ques¬ 
tion of abandonment being raised as 
against him. The plaintiff here deli- 
berately decided nob to pay rent for the 
lands submerged and the proceedings bet- 
ween him and the Collector show conclu¬ 
sively that the effect of the agreement 
between the parties was to reduce the 
aroa of the original holding. In these 
circumstances, no question of accretion 
arises. The result is that the decree of 
Digamber Chatterjee J., is affirmed and 
this appeal dismissed with costs. It is 
conceded that this judgment will govern 
the other Appeals Nos. 145, 146, 147 and 
148 of 1915, in each of which a similar 
order will be drawn up. 

v.7:./r.k. Appeals dismissed. 
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TEaNON AND NEWBOULD, JJ. 

Ganesh Chandra Sikdar and another 
—Petitioners. 

V. 

Opposite Party. 

Criminal Revn. No. 246 of 1917, De¬ 
cided on 16th April 1917. 

Bengal Excise Act (a< amended by Act 7 
1914), Ss. 46 and 90—Medicinal prepara* 
tion, containing alcohol it not outside pro* 
visions of Act—Manufacture and sale of 
medicinal preparation containing alcohol 
is offence unless exempted under S. 90. 

A proparation coDtaiaing alcohol is uot outside 
the provisions of the Bengal EscciseActas amend* 
ed by Bengal Act 7 of 1914, simply because it is 
a medicinal preparation or may bo used for 
medicinal purposes. [p 823 0 1] 

The manufacture and sale lOf Mitra Sanjivani 
Sudha prepared in accordance with the "Ayur¬ 
vedic" Pharmacopoeia and used for medicinal 
purposes only otherwise than in conformity with 
the provisions of the Excise Act is au cSence, 
unless it is exempted by notiheation under 
the provisions of S. 90 of the Act. [P 822 C 2] 

Manmatka Nath Mtikerjee and Phanin- 
dra Lai Maitra —for Petitioners. 

B. C. Mitter, and Gamell —for the 
Crown. 

Judgment. —In this case the peti¬ 
tioners before us have been convicted in 
respect of the manufacture and sale of a 
liquid substance spokenof as Mitra Sanji- 
vani Sndha and have been sentenced 
under S. 46 (a), Bengal Excise Act, 5 of 
1909 each to pay a fine of Rs. 200 or in 
default to undergo six weeks’ rigorous 
imprisonment. The manufacture and sale 
is admitted and the contention of the 
petitioners, who are Kavirajes by pro¬ 
fession, is that Mitra Sanjivani Sudha is 


a beneficent drug, prepared in accordance 
with a formula to be found in an Ayur- 
vedio Pharmacopoeia, and used for medi¬ 
cinal purposes only. The ingredients, 
it is said, are gur, ginger, betel nut and 
various barks, and after a certain period 
of fermentation from this base with cer¬ 
tain additions in the shape of spices, 
crushed fruits, and balelaskins the finish- 
ed product is obtained by a process of 
distillation. The preparation, there is 
evidence, is prescribed for women suffer¬ 
ing from fever or bowel complaints after 
childbirth and other virtues claimed for 


it are that it stimulates the appetite, aids 
digestion and when taken at bed time 
soothes the wakeful. It may be conceded 
that the preparation possesses all these 
virtues, but the question still remains 
whether it is an excisable article within 
the meaning of the Bengal Excise Act. 
In that Act exisable article has been 
defined as meaning 'any liquor or in¬ 
toxicating drug as defined by or under 
this Act” and in S. 2, Cl. (14), as amend¬ 
ed by Bengal Act 7 of 1914, liqnor has 
again been defined as meaning liquid 
consisting of or containing alcohol" and 
as including various specified substances. 
It is not disputed that Mitra Sanjivani 

Sudha contains alcohol and analysis shows 

that the four sample phials or bottles 
submitted to the Chemical Examiner 
consisted of the usual volatile bye-pro¬ 
ducts of distillation and fermentation, 
volatile essential oils, water and alcohol, 
the proportion of alcohol ranging from 
68.3 per cent, to 87 per cent. In other 
words, the preparation as sold or ss pre¬ 
pared and put up for sale is in alcoholic 
liquid varying in strength from 31.7 to 


13 underproof. 

There can, therefore, be no question 
that the manufacture and sale of t 
preparation otherwise than inconformi y 
with the provisions of the Excise n 
is an offence, unless the petitioners ^ 
show that this article has been exempt 
by notification under the provisions o j 
8. 90 of the Act or that by reason oi 
“repngnanoy in the subject the 
tion is not applicable. It is concede 
that the article is not within the term 
of any notification issued under ’ 
It is, however, contended that to Mi 
Sanjivani Sudha, as a medicinal 
tion manufactured, prescribed and sold y 
Kavirajes, the definition contained i 
the Act does not apply and in snppo* 
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•of this oontientioii reliance is placed on 
the oases reported as Qonesh Chunder 
Sikdar v. Queen.Empress (l), Emperor 
V. Moii Lai Chander (2) and Satish 
Chandra Poy v. Emperor (3). It is 
qnneoessary to discuss these oases which 
were all decided prior to the amendment 
of the Aot made in 1914. Whatever may 
have been the state of the law at the 
time when the foregoing cases were de¬ 
cided, the intention of the law has been 
;mad6 clear by the amended Act of 1914, 
'and to say now that a preparation con- 
itaining alcohol is not within the pro- 
' visions of the Bengal Excise Aot simply 
: beoanse it is a medicinal preparation or 
I may be used for medicinal purposes, 
would be to stultify this Court and 
; ignore the plain purpose of the Legisla¬ 
ture. On the question of sentence, having 
regard to the fact that the manufacture 
of this Mitra Sanjivani Sudha has been 
'Continued on the strength of the decision 
in favour of the elder petitioner in Gonesh 
Chunder Sikdar v. Queen Empress (1) 
and the further fact that it does nob 
appear that prior to the present proceed¬ 
ings the petitioners were warned by the 
excise authorities, we think that a lesser 
sentence will meet the ends of justice. 
We, therefore, reduce the sentence in each 
case to a 6ne of Bs. 100, in default three 
week’s rigorous imprisonment. 
v.b/.r k. Sentence reduced. 

1. (1897)24 Cal 167! 

2. (1912)39 Cal 1063=15 I C 961. 

3. (1913) 19 I C’956. 
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Chatterjea and Smither, .it. 
Jagadish Chandra Boy Ghowdhury — 
Plaintiff—Appellant. 

V. 

Bisweswari Debya and others —Defen¬ 
dants—Respondents. 

Appeal No. 2166 of 1916, Decided on 
6th June 1917, from appellate decree of 
Diet. Judge, Rangpur, D/- 4th June 
1916. 

l»«*W“Con»lrucllon—Leaac-deed for five 
yean providing after expiry of term for 
freth •ettlemenl-On failare, leiaee to 
beid for indefinite period with enhanced rent 
—Right* of alienation prohibited—Leate i* 
not heritable or permanent. 

Where a kabnlijat which stated that the lands 
were settled for five years as urasarl jote at a oer- 
tain rent, provided that after the expiration of 
4ha term the lessee shall taka a fresh settlement 
onder a Ireeb kabnliyat and that In ease of fallnra 
ha shall hold and enjoy poiseesion of the land on 
payment of an exoMs rant of one anna pet rape# 
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every five years, that the lessee shall not be cour 
petont to make a gift, sale or mortgage of the ten* 
ure to anybody; 

Held: that upon a proper construction of the 
kabuliyat the lessee, if he failed to take a fresh 
settlement on the expiry of the first term, was to 
bold and onjoy possession of the land at an in* 
oreased rent as provided in the kabuliyat and that 
tbero was no renewal of this lease at the end of 
every five years, that the tenancy, therefore, 
after the expiry of the first torm was for an inde¬ 
finite period, but as there were no words of in¬ 
heritance in the lease nor were any circum¬ 
stances, such as long possession, or the fact of 
succession to heirs or a series of transfers esta¬ 
blished, the tenure could not bo presumed to be 
lieritablOiOrpermanentoDO, [P823C2; PS24C1] 

Jogesh Chandra Boy and Romesh 
Chandra Sen—lor Appellant;. 

Broja Lall Chuckerhutiy and Kali 
Prosunno Piplai —for Respondents. 

Judgment. —The plaintiff-appellant 
sued to recover possession of the land in 
dispute on the ground that it was held 
under a temporary tanancy, that on the 
death of the lessee the right to the tenure 
did not pass to his widow defendant 1, 
and that the latter bad no right to trans¬ 
fer it to defendant 2. 

The suit was decreed by the Court of 
Brst instance. On appeal, the District 
Judge has reversed that decree and dis- 
missed the suit. The plaintiff has ap¬ 
pealed to this Court. The learned Dis¬ 
trict Judge has held that the tenure was 
a permanent one because it was held not 
for a limited time, and that it was heri¬ 
table. The question turns upon the con¬ 
struction of the kabuliyat, which is dated 
September 1904. It states that the lands 
were settled with SrishChandarChucker- 
butty, husband of defendant 1, for a terra 
of five years as a sarasari jote at a rent 
of Rs. 15-14-24 gundas per year. It then 
provides that after the expiration of the 
terms the lessee shall take a fresh settle¬ 
ment under a fresh kabuliyat and that, in 
oase of failure, he shall hold and enjoy 
possession of the land on payment of an 
excess rent of 1 anna pet rupee every five 
years. It further provides that thelessee 
shall not be competent to make a gift, 
sale or mortgage of the tenure to any¬ 
body. We think upon a proper construe- 
tioD of the document that if the lessee 
failed to take a fresh settlement on the 
expiry of the first term, he .was to hold 
and^enjoy possession of the land at an in-; 
oreased rent as provided in the kabuliyatj 
and that there was no renewal of the 
lease at the end of every five years. The 
tenancy, therefore, after the expiry of the' 
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tvn^ , vn7^ .'or aa inclciinite period. 
Til’' ijeiii.:' so, t!io rule of coostruction 
tliiio a grant ior an indefiiiilo period 
enures, gouerally speakinA, for one’s life¬ 
time and passes no interost to his beirs, 
unless there aro some words showing an 
liutentiou to grant a hereditary interest, 
applies. In this case, there are no words 
of inheritance, nor are there any circum¬ 
stances sucii as long pcsseasioo, or the fact 
of siicees.don to heirs, or a series of trans¬ 
fers from \vhich the Court might draw a 
:prG3u:nption that the tenure wasalierita- 
ble or perrnaner^t one. On the contrary the 
tenure is desorihcl as merely a temporary 
one and the lessee was expres-ly restrain- 
ed from selling or otherv i?e transferring 
it. It is true that in the a'nsoency of any 
covoriint. for ro-eiit'',- such a clause does 


no' i iv-3 the ! i.ndlord a right to re-enter; 
hut the tern.3 havo a I'earing U|)on the 
(luestiuii of intention as to the nature of 
tho grunt. 

It is true, as contended on behalf of 
tho appellant, that on the e:<priy of the 
iirst term of live years, the lessee could 
resist the landlords’ suit for possession 
under the covenant for a fresh settlement 
but the question is whether the right 
which be had in the tenure pa-sed to bis 
widow and whether the latter could 
transfer such right lo the defendant 2. 
As we have already said, the interest was 
not heritable. We are accordingly of 
opinion th.at tho defendants are not en- 
title! to resist the action of the plaintiff. 
The decree of tho lower apfiollale Court 
is accordingly set aside and that of the 
Court of first instance restored with 
costs in all Courts. 

v,B.,'ii.K. Appeal allowed. 
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Chattehjea and Nkwhould, JJ. 

liamjash Agarwala —PlaintilJ and De¬ 
fen lant — Appellant. 

V. 

Indian General Navigation Railway 
Co. Ltd. — Defendants and Plaintiffs — 
Respondents. 

Appeals Nos. 3556 of 1913 and 400 of 
1914, Decided on 11th May 1917, from 
appellate decrees of Sub-Judge, Paridpur, 
D/- 2nd .Tune 1913. 

(a) Contract Act (1872), S. 151—Liability 
of steamship in respect of goods delivered 
for carriage is that of insurer. 

The liability of a steainebip campany iu res¬ 
pect of goods delivered to it for carriage is that 
of 9 u insurer; therefore if tbeto is any shortage 
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in weight during transit, the company would ba 
liable therefor. [P 821 C 2] 

(b) Carrier—Rights of consignee—Goods 
delivered to steamship for carriage — Con¬ 
signee cannot compel to re-weigh goods 
before taking delivery — He may weigh 
goods himself and claim price of shortage. 

A consignee of goods delivered to a Steamship 
Company for carriage cannot compel the com¬ 
pany to le-weigh the goods before taking delivery. 
But the refusal of the company to re-weigb does 
not in any way affect the right of the consignee 
who may weigh the goods himself and claim the 
pcico of the shortage in weight. The mere fact 
that he has accepted delivery and granted a clear 
receipt does not extinguish bis right to compen- 
salioo, if bo proves that a portion of the goods 
were lost in transit or while in tho custody of 
the company. IP 625 0 1, 2J 

(cj Carrier — Consignee unjustifiably re¬ 
fusing to take delivery—He is not entitled to 
price but is liable for demurrage charges— 
Notice to consignee that goods will be sold 
at auction—No demurrage can be charged 
for period subsequent to notice. 

When a consigueo uujustiiiably refuses to take 
delivery of goods, be- canuot claim the price 
thereof from the common carrier, but on the con¬ 
trary becomes liable for demurrage charges for 
the period during which the goods remainin the 
custody of the common carrier. LP 826 C 2] 

But uu ddmurra;;e can be chargee for the 
period subsequent to a notice given to the coo- 
signee that the goods will be sold away at auction 
if he fails to remove them. IP 826 C 1] 

D. L. Kashtgii —for Appellant. 

P. L. Ruokland and Manmatha Nath 
Mookerjee —for Rospondeata. 

Judgment.—This appeal arises out ot 
asuitfof the recovery of Rs. 1,591-15-10, 
being tho price of goods delivered by the 
plaintiff for carriage to the defendant, 
the India General Navigation and Railway 
Co., Ltd. The plaintiff’s agent delivered 
at the defendant Company's Booking 
Office at Mokamah 150 bags of chillies 
weighing 130 maunds 8 seers for being 
conveyed to Goalundo. On arrival of the 
goods at the place of destination, the 
plaintiff’s servant paid the freight, signed 
the bill of lading and gave a clear receipt 
in the delivery register of the defendant 
company. He thereupon obtained the 
delivery order; hut did not take actual 
delivery as he found some of the bags 
damaged. He asked the booking clerk to 
re-weigh the goods and then deliver the 
same. This was refused and, in conse¬ 
quence, the plaintiff ’s servant refused to 

remove the goods. Hence this suit for 
recovery of the price of the goods. The 
liability of the defendant company, 
Steamer Company in respect of goods is, 
that of an insurer. If therefore there 
was shortage in weight, the defendant 
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would be liable. As already stated how¬ 
ever the plaiutiff did nob weigh the goods 
and the suit is not for the prioe of goods 
whiob might have been found short iu 
weight. 

The question for deoision in the case is 
whether the plaiutiiT could compel the 
defendant company to re-weigh the 
goods before taking delivery and, on the 
latter's refusal bo re-weigh, whether the 
plaintiS was entitled to treat such refusal 
asa refusal to deliver goods and claim the 
prioe thereof. It was contended bsfore us 
thattbecoQsigneeis entitled asof right to 
have the goods re-weighed before taking 
delivery, bub no authority has been 
shown in support of this broad pioposi- 
tion. We were referred to the case of 
Wills V. G. W. By. Co. (l). In that case 
the question was whether non-delivery 
of a part of a consignment was “non-de¬ 
livery” of the oonsignnieut within the 
meaning of the contract between the par¬ 
ties. It was a ca^e of short delivery 
and no question arose as to the consig¬ 
nee’s right to have the goods rc.weighed 
by the company. The question was 
raised in the ease of Janki Das v. B. N. 
By. Co. (2). In that case 2D0 bags of rice 
were consigned, two of which were lost 
and the remaining bags arrived at the 
destination in a damaged condition. The 
oonsignea demanded a re weighmant and 
a certificate of shortage and that not 
being complied with by tlie company he 
refused to take delivery. The Court be¬ 
low held that; 

the railway oompany ia not required by law 
either to ra*weigh or to certify ahortago,'' 

and this Court observed: 

“The result then is that of the 290 bags two 
were not delivered because they wore lost and 
non-delivery of Iho rest was due to the fact that 
the plaiotiffs would only take delivery oo a con¬ 
dition that they were not entitled to impose." 

There is no doubt that the matters are 
made easy for the consignee in a suit, if 
re-weighmenb ia made by the 
before removal of the goods by the con- 
fiigoeo, but it ia a matter of evidence 
OQly. Th0 rBfusal of tho oompftoy fco ro- 
weigh does not in any way affect the 
right of the oonaiguea. He may weigh 
the goods himself, and claim the prioe of 
the shortage in weight. The mere fact 
that he has accepted delivery and granted 
a clear recipt does not eitinguiab his 
right to coinpenaatioQ if he proves that a 


portion oi the goods weie lost in transit 
or in the custody of the compauy: [see 
E.l.U.C'o., V. Sispul The 

question wliether the consignee is entitl¬ 
ed to retuge to bake delivery iu case of 
short delivery, or the broad proposition 
that the consignee is nob eotitled in any 

case or under anv circumstances to have 

% 

goods, entrusted to a common carrier, re¬ 
weighed need not he considered iu the 
present case. In the present case it can¬ 
not be said tliat there was short delivery 
because the goods wore never weiL^hel by 
the plaintili, and he is not in a [.osition 
to say wlietlier there was any shuft- 
aga. It appears that it was the prac¬ 
tice of the defendant company to al- 
low consignees to inspect their goods be¬ 
fore granting receipt in the delivery book 
and hive their goods re weighed (if so 
demanded) iu cave of suspicion of slicvt 
w’eighc and enter the short weight iu the 
delivery book, in fact the jdaiutiff s 
!:g 0 nt who went to take delivery of the 
goods in question, appears to have on two 
other occasions granted (lualilied receipts 
for goods with a remark of short weight. 
He might have adopted t!ie same course 
in the present case, and if th.at course 
was not open to biuj because he had given 
a clear receipt, he might have ha.l the 
goods weighed himself and claimed tlie 
price for the shortage. 

Bub he did nob avail himself of the op¬ 
portunity of inspecting the goods before 
granting receipt, and having granted a 
clear receipt insisted upon re-weigbmenb 
and upon the defendant’s refusing to re-i 
weigh, he refused to lake delievry. Wei 
do not think that under the circumsbances; 
he was justified in refusing to take deli-, 
very of the goods on the ground that they 
had not been ra-weighed by the company, 
and to claim the piice thereof. The ap¬ 
peal must therefore be dismi-ssed. Ap¬ 
peal from Appellate Decree No. dOO of 
1914, arises out of a cross suit brought 
by the company to recover Rs. 519-111-9, 
on accoQut of godown charges for the 
period during which the chillies were iu 
the custody of the defendant. If, as wo 
have said, the plaintiff was not justified, 
ia refusing to take delivery of the goods,| 
he would be liable for demurrage chargee 
for the period during which the goods 
were in the possession of the company. 
It appears ho .vevar that on 5bb Janu 
1911, th« onmnanv wrote to the nlainbiff' 
3." (i^2r<»9 311=12 1 C m. 


1. (lOlfi) 1 K B 199=84 L J K B 449. 

2. (19121 18 1 C 609. 
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that fche chillies would be sold away at 
auction if fche coosigoee failed to remove 
them. The Court of first iostance held 
that the company were not entitled to 
any demurrage aher that date, and, ao- 
'cordingly, allowed only Rs. 153-6-6, as 
demurrage for fche period up to that date 
and tlio decree was affirmed on appeal. 
We think that, that decree is correct; and 
this appeal also must be dismissed. 

We make no order as to costs in either 
case. The result, no doubt, is to be reg- 
refefced. But fche plaintiff appears to have 
refused to take delivery of the goods on 
fche mistaken notion that he could insist 
upon fche defendants’ re-weighing the goods 
before taking delivery, fche defendant com¬ 
pany also insisting upon their strict rights 
to refuse re-weighment. 

v.b./r.k. AppcaU dismissed. 


A. I. R. 1918 Calcutta 826 

TliUNON AND RICHARDSON, JJ. • 

Muchi Mian —Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 441 of 1917, Deci- 
on 23th May 1917. 

Penal Code (1860), S. 216-B—Attlsting in 
any way to evade apprehencion—Meaning 
of,staled. 

The words “assisting a person in anv way to 
evade apprehension” in S. 216-8 ate riot to bo 
read as pjHsdem generis with two methods spe- 
fied in the preceding part of the section, vi^., 
supplying with food, shelter, etc. 

The accused answering an enquiry of an In- 
epector of Police replied that the brotbec.who was 
charged under S. 411, I, P. C,, was in the house 
promising to produce him, baton going inside 
the house he returned after a, delay of 15 min¬ 
utes with his brother’s son and said that he had 
made a mistake, as the son was in the bouse and 
not his brother. Subsequently on search being 
made by the Police, the brother was found hid¬ 
ing the house. 

Held: that as bv the methods be employed the 
accused did give time and opportunity to the 
offender to conceal himself or eSect his escape, 
he was guilty under S. 216-B for giving material 
assistance to tho offondec in evading apprehen¬ 
sion. iP 827 C 1] 

Zorab, ManmothaNath Mukerjee and 
Santosh Kumar Pal —for Petitioner. 

Remfry —for the Crown. 

Judgment —In this case fche petitioner 
has been convicted under S. 216,1. P. 0., 
and sentenced to six months’ rigoroas 
imprisonment. It appears that the pe¬ 
titioner’s brother, one Azizar Rahman, 
was charged with the commission of an 
offence pnnishable under S. 411,1. P. G. 


that to the knowledge of the petitioner 
first warrants for Azizar’s arrest, and 
then a proclamation under fche provisions 
of S. 87, Criminal P. C., had been issued 
by a Magistrate. It also appears that the 
proclamation had been duly publish, 
ed at the house in which the two brothers 
as joint owners used to reside. On 23rd 
September 1916, on information received, 
an Inspector of Police with a sergeant 
and a posse of constables proceeded fco-bis 
house and interviewed the petitioner. 
The facts then found against the peti* 
tioner are that in answer to the Inspeoaor’a 
enquiry the petitioner replied that Azizar 
was in the bouse and promised to prodnoe 
him. He then went inside the bouse and 
after a delay of 15 minutes returned with 
Azizar’s son, and said that he had made 
a mistake and that it was the son who 
had come to the bouse the precedingeveu- 
ing. The learned SessionsJudge has fur¬ 
ther found that the statement made to 
the polioe officer in the first instance, 
the delay of 15 minutes spent, as the 
police officer would presumably inferi on 
a search for the offender, the subsequent 
production of Azizar’s son, and fche false 
statement made with regard to Azizar 

himself, who on search was in fact fonnd 


in hiding in the thatch of fche roof, were 
all parts of a plan by which fche petitioner 
sought to give and did give Azizar Rahman 
an opportunity of making his escape or of 
coocealing himself. 

On behalf of the petitioner it is oonfcen- 
dedtbat fche facts found are insufficient {or 
the finding that fche petitioner assisted 
(the offender) in any way to evade appre- 
liensioo” and so "harboured" him within 
the meaning of 3s. 216-A and 216-B, !• 
P. C. In support of this contention it le 
urged that fche words "assisting in any 
way" should be read as ejusdem generis 
with the two methods specified in the 
preceding part of fche section, and in fu^ 
ther support of this view we are referred 
to fche case ai Emperor v. Busain Bakhsn 
(l). But this case though entitled to our 
great respect is not one which we are 
bound to follow and moreover the facts 
in that case were wholly different. If 
the intention had been that the words 
"assisting in-any way” should be read as 
ejusdem generis with the former part of 
the section, we should have expeoted the 
legislature to frame this provision of law 
somewhat in the following manner: ^ 

1. (1903) 26 All. 261. 
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"‘the word hacbouriDg' includes the giving of 
assistance by supplying ajperson with sbeltor, 
■iood, etc., means of conveyance or otherwise." 

As the section has been framed we are 
•not prepared to hold that the ways in 
which assistance may be rendered must, 
for the pnrposes of the section, bo restrict¬ 
ed to methods which may properly be 
regarded as ojusdem generis or of a like 
nature with supplies of good or of other 
necessary articles. 

On the contrary we are of opinion that 
by the methods he employed the petitioner 
did give time and opportunity for the 
offender to conceal himself or effect his 
escape and thereby gave him material 
assistance in, evading apprehension. In 
this view the petitioner has been pro¬ 
perly convicted, but having regard to all 
the facts we are of opinion that the sen¬ 
tence is unnecessarily severe. We there¬ 
fore reducethe sentence from six month’s 
to three months' rigorous imprisonment. 
The petitioner will now surrender to his 
bail and serve out the unexpired portion 
• of his sentence. 

v.b./r.k. Sentence reduced. 

% A. 1. R. 1918 Calcutta 827 
Chatterjea and ■Newbould, JJ. 
Innatunnessa Bibi —Plaintiff“'Appel- 
lant. 

V. 

Janaki Nath Sirca) — Defendant — 
Bespondent. 

Appeal No. 2772 of 1914, Decided on 
26th February 1917, from appellate de¬ 
cree of Sub.Judge, Dacca, D/- 29th .Tune 
1914. 

^ GuardUntandWardtAet(1890), S. 29— 
Guardian contracting to sell minor’s pro¬ 
perty at price higher than that fixed in sane* 
tion — Contract can be enforced against 
minor, 

A oontract entered into by a guardian appoin. 
ted as snob under the Guardians and Wards Act 
to sell the minor’a property, with tbe sanotion 
of tbe District Judge, at a prico higher than that 
fixed ia the sanction, is valid and enforceable 
against the minor: 89 Cal 582, Disf. [P 827 C 2] 

Sarat Chandra Basak and ^!ritunjoy 
Ohatterjee —for Appellant. 

Surendra Ohunder Sen •" for Respon¬ 
dent. 

Judgment. —This appeal arises out of 
a suit for speoifio performance of a con¬ 
tract for sale alleged to have been entered 
into by defendant 5 as tbe guardian of de¬ 
fendants 2 to 4, who were minors, against 
^ the defendants 2 to 5, and also against 
defendant 1 who had purobaed tbe pro¬ 
perty from the said defendants. Tbe 


Court of First Instance dismissed ths 
claim for specific performance of the oon¬ 
tract but directed a refund of the earnest 
money against defendant 5. On appeal, 
the learned Subordinate Tudge. without 
entering into the merits of the case, dis¬ 
missed tbe appeal on the ground that the 
suit for specific performance of the con¬ 
tract against the minors was not main¬ 
tainable on the authority of the case of 
Mir Sarwarjan v, Fakhruddin Mahomed 
(l). That case however has no applica¬ 
tion to the facts of the present case. 
There the manager of an infant’s estate 
entered into an agreement to imrchase 
certain property on behalf of the minor, 

and their Lordships held: 

" that it Iv not within the competence of a 
manager of a minor’s estate or within the com¬ 
petence of a guardian of a minor to bind the 
minor or the minor’s estate by acontract for the 
purchase of immovable property," 
and that ‘‘as tbe minor was not bound by 
the contract there was no mutuality 
and he could not on attaining his majority 
obtain specific performance of the con¬ 
tract. In the present case, the guardian 
of the minors, who bad been appointed 
as such under the Guardians and Wards 
Act, entered into an agreement to sell the 
property with the sanction of the District 
Judge. He was therefore quite competent 
to sell the property. It is true that tbe^ 
Court, when authorizing the guardian toi 
sell the property, directed him to sell it 
for Rs. 1,000. That obviously means that 
the guardian was to sell the property for 
not less than Rs. 1,000; and the guar- 
dian entered into the agreement to sell 
tbe property to the plaintiff for Rs. l,-300, 
which was clearly for the benefit of the 
minors. The contract therefore under 
these circumstances, was a valid one and 
enforciblo against the minors. That being 
so, the decree of tbe lower appellate 
Court must be set aside. 

We accordingly set aside the decree of 
tbe lower appellate Court and send the 
case back to that Court for a re-heariog 
of the appeal on the merits. Costs of 
this appeal will abide the result. 

v.b./r.k. back. 

~ 1 (1912) arCftl 282 = 13 I C 331 .39 I A 1 

(P 0). 




Calcutta liJMAX v. Md. Kobineoaz 


A. I K, 1918 Calcutta 828 

iaCUAlxDSuN AND WaLMSLJA’. JJ. 

J (irHitri and ot'uers —i'laintias— Appel- 
laiiis. 

V. 

Mohaviviad Sobmeoaz others —Defen¬ 
dants—I'icspou lenta. 

Appeal No. 1599 of 1913, Decided on 
lOrli April 1917, from appellate decree of 
0^l^. uju^-lulge, Myrnensingh, D - 8feh 
February 1913. 

(a) Transfer of Properly (1882), Act S. 54 — 
Property le$$ than Rs- 100 in value —Unregis¬ 
tered instrument unaccompanied by delivery 
of possession does not contcr title. 

For li.o Sale of an immovable prct»ortv of less 
thau Us. iOU in value un uurrL;is»erul iustiu- 
merit, unao f'^npanied by delivery ot 
is of I -. ul and oonf''r55 nn title. [V C 2] 
lb) t* id nice Act (1872), S. 9 i — D.^-^d of sale 
of immovable properly less than P.s. 100 with 
deliveiy of iio^session — Deed though unre¬ 
gistered is lAdrnissitle as evidence of nature 
ol iran^acltort although it confers no title — 
Regislrution Act S. 49—Transfer of Property 
Act, S. 54 

Wlicry an imuiovablo properly of less than 
Kv 100 in vidue i:« sold by delivery of poJ^sos^ion 
and All iijsiruDicnt of sale U also execuUd but 
not ri, the im-rrument is nd]nis>iblc as 

evidence of t.be nature of the traosactiou 
under S. 91, I^^.ideuce Act, such an instrument, 
ultbom.h it does not confer auv title and is 
m^rulv cvidcnliarv, is ibo onlv adini^-'ible evi- 
dcDce of tbe naturo aud leruii; of tbo trani^acliou. 

[P 829 C 1] 

Eirendra Kumar for Appellants. 

Jatindra Mohan L'howdhuri —for Res¬ 
pondents. 

Richardson, J.— The suit was brought 
by ilio plaintills to recover three plots of 
laud which originally belonged to the 
plaintiffs 1 and 2 and the predecessor of 
the other plaintitf's. The oefeudants are 
in possession and the principal question 
is whotlier they obtained possession as 
usufructuary ni.jrtgageesfor a term w'hich 
has expired or in the character of pur¬ 
chasers. The defendants produced two 
unregistered couvevances executed by 
some of the plaiutiO'sorthflirpredecossors 
one relating to plots 1 aud 2 and the 
other to plot 8. Neither plots 1 and 2 
nor plot 3 exceeds Rs. 100 in value. Rely¬ 
ing upon the unregistered documents the 
Courts helow have found that the transac¬ 
tion in each ca^e was a sale, and nob a 
mortgage, and that the sales were com¬ 
pleted by the possession duly delivered 
by the vendors to the vendees. To the 
extout therefore of the tide so acquired 
and 80 found the plaintiff’s suit has been 
wholly dismissed 

The plaintiffs have appealed and it has 
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beer, contended on their behalf that the 
documents on which the Courts below 
have relied are not admissible in evidence 
for want of registration. The point is 
one upon which there appears to be no 
express authority, at least none was 
cited in the argument. Under Cl. 3, 

S. 54, T. P. Act, "in the case of im¬ 
movable property of a value less than 
Rs. 100” a sale ‘ may be made either by 
a registered instrument or by delivery ofj 
the property.” It is clear therefore that 
in such cases an unregistered instrument 
unaccompanied by possession is of no 
avail and confers no title: Makhan Lal\ 
Pol V. Punku Behari Ghose (1). Under 
the Registration Act, to which by S. 4, 

T. P. Act, Cls, 2 and 3, S. 54 of the 
Utter Act, are to b'e read as supple¬ 
mental, the unregistered instrument 
would not he admissible in evidence. 
But when the property sold is less than 
Rs. 100 in valuo and the sale is effectuated 
or completed by delivery'of possession, 
there is no reason why the transaction 
should not be evidenced by a writing in 
tbe terms of a conveyance, even though 
the document has not been registered. 
The sale can be effected in two ways 
either by a registered instrument or by 
delivery. Registration ie not necessary 
except as an alternative to delivery. Bx 
bypothesi there is delivery. 'Where there 
is delivery there need not be a registered 
instrument and if an instrument is execu¬ 
ted but not registered there is no reason 
why it should not be admitted as evidence 
of the nature of the transaction, because 
neither tbe Transfer of Property Act nor 
tbe Registration Aot requires its registra¬ 
tion, The title passes by the delivery 
and does not depend on the unregistered 
document which is merely a piece of evi* 
deuce. It may be that in the case sup¬ 
posed the unregistered document is the 
only admissible evidence of the nature o 
tbe transaction. Under S. 91, Bvidenco 
Act, where tbe terms of a grant ba\e 
been reduced to the form of document 
"no evidence shall bo given in proof o 
the terms” of the grant, exceptthe docu¬ 
ment itself” or secondary evidence ot its 
contents when secondary evidence is ad¬ 
missible. This provision, of course, does 
not exclude proof of the fact of delivery 
of possession. That fact may be proved 
whether there is a document or not and » 
whether if there is a document, it^^3_^ 

1. (1392) 19 Cal 62e. 
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do.eB nob require registration. But where 
there is a grant and a writing to siip[)ort 
it, oral evidence of the terms of the grant 
is excluded. That would seem to he so 
even when the grant is made not hy the 
document but by the delivery of posses¬ 
sion which accompanies it. Though tlie 
document does not confer title and is 
merely evidentiary, it still seems to be 
the only admissible evidence of the nature 
and terms of the transaction. 

For the reasons indicated, I am of opi¬ 
nion that the documents produced hy the 
defendants were rightly admitted in evi¬ 
dence. On this part of the case therefore 
the appeal fails. The defendant's ven¬ 
dors purported to sell the entirety of the 
disputed plots to the defendants bub as 
those vendors did nob represent all tho 
cosharer proprietors, the phintiffs or 
some of them are entitled to the share or 
shares which the vendors had no right 
to sell. As however the lower appellate 
Court has found that under some informal 
arrangement the defendants’vendors were 
in separate possession of properties sold, 
I agree with the learned Subordinate 
Judge that the plaintiffs are not entitled 
to a decree for joint possession to the ex¬ 
tent of the unsold shares and that their 
remedy lies in a suit for partition. The 
true rights of the parties for instance, the 
right of the defendants as against the 
vendor plaintiffs, can only be worked out 
in such a suit. In my opinion the appeal 
fails and should be dismissed with costs. 

Walmsley, J.— I agree. 

v.b./r.k. Appeal dhmissed. 


A. I. R. 1918 Calcutta 829 (1) 

Chatterjea and Newbould. JJ. 

Han Mohan Paf and another —Defer 
ants—Appellants. 

. 

T., . Dhur and otheri 

Plaintiff and Defendants—Respondents 

Appeal No. 2430 of 1915, Decided 

4 h January 1917, Irom appellate dec 

Dacca, D/. 16bh Augi 

Evidence Act (1872). S.. 2l ,„d 31-Mi 

wiTtenr we. n. 

A mere admisBloo cannot create a title wh 
was tion-exielent. thongh It would have b 
hindmg upon the person making it if the t 
admitted had really existed. [p ggg 

Trailokya Nath for AppelUn 

XT Bose for Monmoi 

Nath Boy —for Respondents. 


Calcutta ti'JU 

Judgment.—Tlio plaint!ff-roapondeub 
appears to have purcliaseil the lands in 
dispute, wliich form part of a revenue- 
paying estate, from the proprietors of tho 
estate. Tlio estate was sold for arrears 
of revenue. Tho right, tlierefore, that 
the plaintiff had in the lands under his 
purchase was extinguished by the sale. 
The learned Subordinate .Judge was in 
error in liolding that the plaiutilV liad 
some right even after the ?ale. It is true 
tliat tlie defendant, who represents tlie 
purcliaser at the revenue sale, in certain 
cess return admitted that tho plaintiff 
had a liowli tenure. But a mere altnis- 
sioQ cannot create a title. The 
sioD would have been binding upon 
defendant had the plaintiff really 
howla tenure. But it is nob alle‘-ed, 
is t'hero any evidence to show, that 
plaintiff had any right in the lands, apart 
from the right which was purchased by 
him from tin proprietors un ier the kobala 
of 9:h .^ssin 1275. Tiufi riidit, as we 
liavo said, i)a-s 2 d by the revenue sale, 
and that being so wo think that the 
plaintiff’s suit must fail. 

The judgmanb and decree of tho lower 
appellate Court are accordingly .'^et aside 
and those of the Court of ^lr^t instance 
restored with costs in this Court and in 
the Court of first appeal. 

v.b./k.K. Appeal allowed. 

AI.R. 1918 Calcutta 829(2) 
Chatterjea and Richardson, JJ. 

Baliamat AH and others —Plaintiffs— 
Appellants. 

V. 

Chilean Bibi and o^/ier5—Defendants— 
Ee?poudents. 

Appeal No. 1092 of 1914, Decided on 
19th June 1917, from appellate decree of 
Offg. Sub.Judge, Chittagong, D/- 19bb 
January 1914. 

(a) Mahomedan Law — Wakf—Main pur- 
po$e to provide for religiout vtirposet—^ 
Secondary ob)ect to secure surplus for de$- 
cendant^Wakf is valid—MussalfnEin Wakf 
Validation Act (I913)a 

A wakinjwma* which is hot by the 

provisions of Act 6 of 1913, will hi ViiUd if the 
domiuating purrof»o and intention of the grantor 
in executing the deed was to provide fo- religious 
aud oharitabh purposes and the secondary and 
BUbsidi^ry object W4i to secure for bis dcecoud* 
ants any surplus that might remain afterdofray- 
ios the cspensce necessarv for those purposes. 

[P 930 0 1] 

(b) Mabomedan Law —Wakf Wakfnama 
directing portion of income to be paid to 
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dausHl^^r of founder is valid — Mussaltoan 
Wakf V'alidation Act (1913). 

Where ft wakfnama enjoined the rauttawali to 
perform the acts and ceremonies mentioned in 
the document and to provide for the preservation 
and repair of a mosque and then gave to the 
daughtor of the founder the balauceof theincome 
of the wakf property after deducting the expenses 
for those acts and ceremonies: 

jjf,!.'. that the wakfnama, though not governed 
hv tiiC provisions of Act 6 of 1913, was valid. 

^ ‘ [P 830 C1] 

Tarakebwar Nath l^itter for D. L. 
Knstgir—ioi Appellants. 

Khitish Chandra Sen for Chandra 
Sekhar Sen—for Respondents. 

Judgment.—The only question in¬ 
volved in this appeal is whether the 
wakfnama set up by the defendant is a 
valid document. In deberraining theques- 
tion we have to see whether the effect of 
the deed was to give the property in ques¬ 
tion substantially to religious and chari¬ 
table uses, or whether the effect was to 
give the property in substance to the 
donor s family : see Mujib un-nissa v. 
Abdur Bahim (l). The wakfnama enjoins 
the muttawali to perform the acts and 
ceremonies mentioned in the documents 
and provides for the preservation and 
repair of the mosque. Then it says that 
after deducting the expenses for all these 
acts from the income of the wakf pro¬ 
perty, the daughters of the founder would 
take the balance of the income as their 
remuneration. The dominating purpose 
and intention of the grantor in executing 
the deed evidently was to provide for 
religious and charitable purposes and the 
secondary and subsidiary object was to 
seonre for his daughters any surplus that 
might remain after defraying the ex¬ 
penses. We think, therefore, that the 
wakfnama, though not governed by the 
provisions of Act 6 of 1913, is valid. 
That being so, the decree of the lower 
appellate Court is affirmed and the appeal 
is dismissed with costs. 

V.B./h.K. Appeal dismissed. 

" 1. (1901) 23 All 233=28 I A 15 (P C). 
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Sanderson, C. J. and Mookerjeb, J. 

Madhoram Httrefeodass—Defendant- 
Appellant. 

V. 

G. C. Sett and anoiftcr—Plaintiffs— 
Respondents. _ _ 

Civil Appeal No. 36 of 1916, in Civil 
Suit No, 353 of 1915, Decided on 7th 
i'’ebrnary 1917. 


V, G. C. Sett 


191& 


(a) Contract Act (1872), S, 5S —Outbreak 
of war—Performance it rendered impoiiible- 
—Rights and liabilitiet of parties—Contract 
of affreightment does not subsist after out¬ 
break of war—Contract—C. 1. F. 

Under a G. I. F. contract the defendanta 
(vendors) sent out an order to Europe for supply 
of certain goods to the plaintiffs (purchasers) in 
Calcutta, The goods were shipped ou 2Dd July 
1914 )□ a German vessel which was on the high 
seas when war broke out between England and 
Germany, and the vessel was captured by the 
Government as an enemy ship and brought 
before the Ceylon Court of Admiralty. On 25th 
August 1914 the ship was condemned as a lawful 
prize, but the cargo was released on oondltion 
that on its conveyance by the Grown to its 
destination the Crown would be authorised to 
recover certain expenses against the oargoreleased 
and delivered in Calcutta. On the arrival of. 
the goods in Calcutta, the defendants asked the 
plaintiSs to take delivery on payment of those 
expenses. On the plaintifis’ refusal to do so the 
defendants disposed of the goods in the market, 
whereupon the plaintifis instituted a suit for 
recovery of damages for failure of the defendants 
to deliver the goods .in terms of the contract: 

Held: that the plaintiffs were not entitled to 
recover damages, as the contract between them- 
and the defendants became void under S, 66, 
Contract Act, inasmuch as by the outbreak of 
the war, one essential element of the contract, 
namoly, the contract of afireightment, becama- 
unlawful and the fact that the defendants at one 
stage offered to deliver the goods to the plaintifis 
on certain terms did not estop them from plead¬ 
ing that the contract had become void 
S. 56, Contract Act. The incidents of a 0.1. P- 

contract explained* ^ ^ n n 

(P 884 C 2 , P 835 C 1, P 838 C 2 A P 839 0 11 

(b) Contract - Eiecutory contract - Dis¬ 
solution of, how effected, italed-Conlrscl 

An executory contract made with an alien 
eoemv in peace time is avoided or dissolved y 

the outbreak of war, if it enures to 

enemy or if it is in its nature incapable of sui 

contract is deemed in its nature incapable of 
suspension, if its proper performance 
iatercoorse with the enemy durmg the wtot 
where time is of the essence of the “nt^t, or 
the parties cannot on the restoration 
put on a footing of equality. L . < 

(c) Contract Act (1872). S. 56 -Conl»actot 

affreightment may be dissolved 

A contract of afireightment 
without execution not only by act of the psrtiWj 
but in many cases, by the act of law. 
vovage becomes unlawful or impoMible J® J® 
formid, or if it is broken up, % 

after it has actually commenced, by wm 
interdiction, complete or partial of - . 
with the place of destiuation, t**® j 21 

as a prize but the cagro is pleased, the uow 
is entitled to impose the payment of fteight 
condition of its release and has a 

goods till it is paid. j Kc tha 

The ultimate conveyance of the gooas oy 
condemned ship to its destination is in no 
a continuation of the original voyage in 
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meat of the ooutraot of affreightment but is 
eseeatiall; a new voyage under new coodltious. 
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0. C. Qhose, B. 0. Mitter and K. P, 
Khaitan—tor Appellants. 

S,R. Das and B. L. Mitter—lor Res¬ 
pondents. 

Sanderson, C. J. —This is an appeal 
by the defendants Madhoram Hurdoo 
Dass against the decision of Ghaudhuri, 
J., whereby he gave judgment for the 
plaintiffs for Bs. 2,500 as damages for 
breach of contract and costs. The con¬ 
tract was contained in a letter written 
by the defendants to the plaintiff, and 
dated 2nd February 1914, as follows: 

Calcutta, 2nd February 1914. 

“MesBiB.G. 0. Sett !c B. B. Sett. 
"Dear Sirs, Calcutta. 

We beg to enter as having sold you through 
Broker P. K. Mookerjee 150 tons Bisic Steel bars 
with usual 10 per cent. 2nd cUfs extras at 
£ 6-7-6 per ton 0.1. F, i. e„ free Hooghly. Ship¬ 
ment in three monthly lots commencing June, 
1. e., June, July, August 1914. Delivery to be 
completed within three days from the date of the 
landing of the goods. Terms 45 days credit from 
the date of the delivery of the goods, failing 
which due date will be calculated from the due 
date of the delivery, i. e., three days of the land¬ 
ing of the goode. This sale is made on tbe basis 
of the existing terms and conditions in the con¬ 
tracts for this class of goods as are current in the 
market. Interest at the rate of 8 per cent, per 
annum to be charged on any money unpaid after 
the due date and rebate for payments before *he 
due date will be allowed at the eame rates. You 
have tbe option to have tbe goods weighed so as 
to arrive at tbe actual weighment aud in that 
case you shall have to notify us, so that we may 
make necessary arrangements to have our man 
present. But in any case, claim for weighment 
will not be entertained, If made after three days 
after tbe arrival of the goods in your godowns 

from tbe jetty, and the invoice wtight :)ball be 
accepted by you as tbe correct one. 

Please confirm. 

Yours faithfully 
Madhoram Uurdeodass.’’ 

Th^Jnly consignment was shipped by 
the Belgo-Asiatic Trading Company, from 
whom the defendants had bought the 

goods, on 2nd July 1914 at Antwerp on 

board the ss. Steinturn" which was 
a German vessel. Some of the goods were 
made in Belgium, others were made in 
Germany as appears from the invoices m 
respect of the goods. Neither the Bill of 
nor the policy of insurance was 
produced ID Court, but it was assumed 
for the purpose of the appeal by both 
sides that tbe bill of lading was made 
out in the name of the efendants and 
that the contingency which happened 
viz., the capture and condemnation of tbe 
*hip and the consequent expenses were 


not covered by the Policy of Insurance. 
At the time of declaration of war against 
Germany, namely, on 4bh August 1914, 
the Steinturn" was at sea, and at some¬ 
time subsequently, which has not been 
proved, she was captured by a British 
ship and taken to Colombo. The ’‘Stein- 
turn" was condemned by the Prize Court 
hut the cargo in question was released, 
and inasmuch as the ship was carrying a 
general cargo consigned to Madras. Cal- 
cutta and Chittagong, it was ordered on 
I9th November 1914 by the Prize Court 
that in the event of the Crown in the 
exercise of its power under a previous 
order, dated 2nd September 1914, con¬ 
signing the said cargo to Madras and 
Calcutta—the Crown be authorised to 
recover against all cargo released and 
delivered at Madras and Calcutta in res.^ 
pect of freight Bs, 15.50 per ton and in 
respect of agency charges such reasonable 
expenses as might be incurred. Conse¬ 
quently the ooDslgnment in question was 
carried in tbe "Steinturn" under tbe 
above mentioned order and arrangement 
to Calcutta and arrived there on or about 
2Dd January 1915. The freight for the 
carriage from Colombo to Calcutta was 
Bs. 818-14-0 as is shown from tbe bill 
dated 23rd February 1915, in addition 
there were Bs. 82 for charges in respect 
of release from the Prize Court and other 
expenses in oonsequenoe of the capture of 
tbe "Steinturn" and tbe conveyance of 
the cargo from Colombo to Calcutta. Tbe 
course of events may be taken from the 
learned Judge's summary of what be des¬ 
cribes as the undisputed facts of the case 
as follows : 

That tbe plaintiffs failed to pay the 
price of tbe June shipment and a suit 
bad to be instituted against them which 
was decreed on 26th January 1915. That 
copies of three invoices were sent to the 
plaintiffs by the defendant firm of the 
goods per ss. Steinturn. In or about the 
eod of September 1914, the defendant 
firm asked the plaintiffs to keep them¬ 
selves in readiness to pay for the goods 
in cash against shipping documents ou 
arrival of tbe steamer; see their letter 

dated 94/30th September 1914. Ap¬ 
parently there was a mistake in the in. 
voice as regards tbe weight, and the plain, 
tiffs called upon the defendants to correct 
it, but tbe defendants stated that they 
were not liable to make any corrections. 
On 2nd January 1915 the defendanc 
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tiru inti’nated to the plaiotiHs that 
vessel had Arrived in port and re- 
,ju..oCGd Ihetii to take delivery of the 
goods hy paying for them as early as 
possihlo. Tiie cause of late artival was 
the Ecii<nte of the steamer at Colombo. 
By an order dated 25bh August 1914 on 
the a pplication of the Crown, the steamer 
was tian h’d over hy the Colombo Prize 
Court to the custody of the principal 
Collector of Customs, and the following 
underlaldng and decree was entered on 

record, namely; u , w .u n 

■‘tho solicitor (ifnpral ou bebaif the orowu 

undcvtali-'Mbiit the Crown will restore the ship 

to its pifc-eut pUco, wbontv.ir it is oal eJ upon t.. 

do so b', this Court, if the Coveniiiieiit of C \Iou 

on tvb.ilf of the Crown ate allowdd to take 

chrir'’e cf '■ be Si.ip, and iti n’o^ tlv.t the Crown he 

all'ow”ei t ) ch.r;;e of ship, ou these 

ifrci.'. 1' i-ordeiod ttud drcr.cd tint the ap* 

),lio.Ji''n te tiilov.cd .‘.nd tlmtihe Mir'balbs 

lo let the O.-vernmenl of C \ Ion have 

no«-o<-iou oi the ship, aft^r the caTR->. goeds 

wares r.i d mi-iciiTudise have been waroliouscd, 

It is fin ilicr uirc led tliot the Marsh il .-ball ro- 

(luire from ii-ivper^m t\ldng over the ship on 

behalf ot iVe C ivernment an sntboriiv to do «o 

aipin d bv His Excellency the Governor or by the 

Colonial ^t'etL■tary.” 

The President of the Prize Court ap. 
pears to have made an order ou 19tb 
November 1911 that inasraiinh as the 
steamer contained general cargo sent to 
Madras, Calcutta and Chittagong, it was 
for the interest of all persons concerned 
that tn*-' cargo entitled to release, which 
was c ■ • gaed to Calcutta, should be de¬ 
livered at Calcutta; it was further order- 
ed that 

“ in the event of the Crown in the exercise of 
its powers conveying the said cargo to C<lcntta, 
the Crown was authorised to recover against all 
cargo released and delivered certiin expenses, 
namely, lu respect of freight Rs 15 50 per ton 
weight or measure. In respect of agency charges, 
Bucb reisoQ.ble expenses as may be incurred.” 

‘‘And that the steamer was not to de:>art from 
Colombo until efiet the expiration of three weeks 
from the date of that order.” 

On 2nd Se|)bembev 19U the Prize 
Court on hearing the Attorney-General 

made the following order: 

''that the ^^.tr•=bal be authorized for the purpose 
of wareb. using the cargo' to put the cargo in the 
bauds of the Crown, the Attorney-GeutMl under¬ 
taking on behalf of the Crown tbat in the event 
of tbo'cargo or any part of it being removed out 
of the inri-diction of this Court, it was to he 
brought back within the jurisdiction upon the 
order of the Court.” 

What happened- was that Messrs. 
Graham k Co., merchants of Calcutta, 
were employed as agents on behalf of the 
Crown to give delivery of the goods con- 
signed to Calcutta to the consignees. 
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Graham k Co., thereupon, communicated 
with the defendant firm in respect of the 
July shipment of the goods which had 
come out in tbat steamer, aud these 
goods arrived, as stated above, on 2nd 
•January. The defendant firm had to pay 
certain charges for freight and oommis. 
sioD to ^lessrs. Graham & Go. for these 
goods. The defendants allege that by 
the said letter dated 23rd February 1915, 
they gave particulars of the costs and 
charges incurred by them in respect of 
the consignment, including therein the 
charges occasioned by the seizure and 
release. That prior to that date and 
after the arrival of the goods in Calcutta 
some.oorrespondence ensued. The defen¬ 
dant firm wrote to the plaintiffs on 4th 
January 1915, that unless the plaiotifl 
firm immediately sent the price of the 
goeds of 'he June shipment which had 
already been delivered to them, as also 
the price of the goods per ss. 'Slein- 
turn," they would be compelled to re-sell 
the goods on the plaintiffs’ aocoont. The 
plaintiffs wrote on the same date that 
tliey were prepared to pay for and take 
delivery of all the goods with the excep¬ 
tion of 22 pieces of Basic Steel bars, the 
weight of which had been incorrectly 
stated in the invoice. They said tbat if 
they (defendants) failed to make over 
the bill of lading for the goods they 
would not be liable for any wharf »^ent, 
if incurred. On 8th January the plain¬ 
tiffs said tbat they were prepared to pay 
the full price of the three lots which had 
come per ss. ''Steiuiurn" on the defen¬ 
dant firm handing over to them the bills 
of lading and other documents. They 
offered to pay the necessary charges for 
obtaining delivery of the goods from the 
jetties, and asked for information’ as to 
the exact amount payable by them. 

There was no reply to this letter. 0“ 
the 196h January they offered Hs. M" 
as being the price of the gools includioS 
the usual charges. On 27th January 
Charu Chandra Bose, Attornev for the de¬ 
fendants wrote to the plaintiffs Attorney 
the following letter: 

‘‘As arranged my clieuta are now ready to ® 
liver the goods demanded by you on reoeip 
the prioe, godown rent and charges.’ 

It will be noticed this letter was writ- 
ten the day after the decree above referre 
to- It was a consent decree and t ® 
defendants say that terms arranged M- 
tween the parties were that the goods o 
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the 3nly shipment; would be taken deli- 
•very of by the plaintiffs after payment 
of all dues, that Nepal Chuuder on behalf 
of the plaintiffs agreed to pay all costs 
in respect of the July shipment, freight, 
etc, that is to say, the extra freight and 
other charges incurred in respect of the 
consignment. This arrangement is entire¬ 
ly denied by the plaintiffs. No reidy 
was sent by the plaintiffs to that letter 
until the 4th February 1915, when they 
said that nothing had been arranged as 
suggested by the defendants. Tliey said 
that the defendants were not entitled to 
godown rent, and refused to pay same. 
They complained that the defendants 
bad not specified what charges they were 
claiming, and expressed their readiness 
and willingness to pay the price of the 
goods and the duty, landing and proper 
charges in respect thereof as were usual 
in tbecase of delivery ex-jetty. On the 4th 
February the defendants, Attorney said 
that ifthe goods were not taken delivery of 
within three days, the defendant would re¬ 
sell on the plaintiffs accounts. Apparent, 
ly these two letters crossed each other. 

Oa the 9th February the defen- 
dant firm said that the price and charges 
to be paid were mentioned in their bills 
sent to the plaintiffs. Over and above 
that, the plaintiffs would have to pay 
godown rent and cartage for the removal 
of the goods and unless the plaintiffs took 
delivery of the goods witliin three days, 
the defendants would re-sell the goods on 
the plaintiff’s account and risk. On the 
12th January the plaintiffs denied that 
cny bills had been submitted to them for 
payment and refused to pay godown rent 
and other incidental charges. Nothing 
further was done by the plaintiffs until 
the 8th March, when their Attorneys 
wrote a letter to the defendants’ Attorney 
asking for a statement of the charges the 
defendants claimed in respect of the said 
goods and if they found the same reason, 
able and proper they would ask the 
plaintiffs to take delivery. On the 10th 
March they were informed that the de- 
fondants had sold Che goods to a third 

person. The action was brought for breach 

of contracts caused by the failure of the 
defendants to make over the Bill of Lad¬ 
ing or to deliver the goods, and the main 
point which was urged in this appeal was 
DC^ taken by the defendants until the 
trial, when the learned Jndge allowed the 
1918 C/105 4 106 


defendants to amend their defence as 
follows: 

“With further reference to para. 3 of the 
plaint herein the defendant firm state that the 
goods forminfi the July shipment referred to in 
Iho said p.iraRr.rph were shipped from Antwerp 
on or about tlie 2nd day of July 1011 per s?. 
“Steinturn.” On the outbreak of war between 
His Britannic 'Majesty’s Government and the 
Oerm-an Empire ou the Itls clay of August 1911 
the said steamer, which was on the high seas, 
became liable to sei/.urc by the naval forces of 
His Majesty’s Government and as a matter of 
fact tbo said ste.imor was captured, seized and 
detained by His ^lajosly’s Government at or 
near Colombo and was .'UbstquenLly condemned 
with all tire cargo on board by tire C-olombo 
Prize C--urt. The defeniint firm ■submit that 
on such condemnation of tho said steamer and of 
the cargo therein including the said goods, the 
contract with tho plaintiQs became impossible 
of performance.” 

It is clear from the order of the Prize 
Court that though the ship was con- 
demued, the cargo io question was not 
condemned. It was, however, argued 
that although the cargo was eventually 
released the outbreak of war rendered the 
performance of tho contract of 2nd 
February 1914 impossible or at allovents 
it rendered the contract of affreightment, 
which was an implied part of the contract, 
unlawful and consequently by reason of 
the provision of S. 56, Contract Act 
1872, the contract was void. This de. 
fence necessitated an examination of 
the terms of the contract. After some 
discussion during the argument it appear- 
ed that there was the little, If any, material 
difference between the interpretations 
placed upon the contract by the learned 
Counsel appearing for the plaintiffs and 
defendants; and both argued the case 
on tho assumption that the contract was 
an ordinary C. I. F. contract, with this 
variation that the payment specified in 
the contract was not to be made as usual 
against the documents and was not to be 
made in this case until 48 days after the 
landing of the goods, that having regard 
to the special terms of this contract it 
was not the duty of the defendants to 
hand over the documents relating to the 
goods as soon as the documents arrived 
but that they were entitled to retain 
them until the goods , arrived, when it 
would be the duty of the defendants to 
hand over the documents to the plaintiffs 
for the purpose of taking delivery or for 
the defendants to take delivery them- 
selves in the first instance and that pay- 
ment would become due 48 days after 
the landing of the goods. 
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Thn iiUtiition, therefore,arises ’^.hat 
ui'i'O the incidents of the defendants’ un- 
(ierUhin^ in such a contract-. The varia- 
tion of the terms as to the time of pay- 
ment does not in my judgment alter the 
nature of the contract as C. I. F. con- 
tract. Taking the well-known incidents 
of such a contract the defendants’ had, 
firstly, to ship at the port of shipment 
goods of the description contained in the 
contract, secondly, to procure a contract 
of affreightment under which the goods 
would he delivered in the Hoogbly; third¬ 
ly, to arrange for an insurance upon the 
terms current in the trade which would 
he available for the benefit of the buyers; 
fourthly, to make out an invoice; and 
finally, to tender these documents and by 
reason of tlie special terms of this con¬ 
tract, to tender such documents upon the 
irrival of the goods. It may be assumed 
for the purpose of this case that the 
goods were of the description contained 
in tho contract and that a contract of 
ali'reifilitrnent was preoured under which 
in ordinary circumstances thegoods would 
have been delivered in the Hoogbly and 
that a sulficient insurance was arranged. 
But it was argued on behalf of the de¬ 
fendants that although the goods eventu¬ 
ally arrived and were capable of physi¬ 
cal delivery in the Ilcoghly, they did not 
so arrive under the contract of affreight¬ 
ment procured by them in pursuance of 
tlieir contract of 2nd February 1914 with 
tho plaintiffs, that tho original contract 
of affreightment of which the Bill of Lad¬ 
ing was evidence came to an end as soon 
as war broke out, that though the goods 
were in fact carried by the ‘"Steinturn” 
to the Hoogbly, they were carried by her, 
after she had been condemned by the 
prize Court in Ceylon and under an ar¬ 
rangement made in pursuance of an order 
of that Court, by which further freight 
and expenses became charged upon the 
cargo, and that inasmuch as the defend¬ 
ants could not deliver the goods under 
the original contract'of affreightment, the 
performance of their contract was impos¬ 
sible. 

In my judgment this contention should 
he adopted: It was an implied part of 
tho contract of 2ud February 1914 that 
the defendants should procure a contract 
of affreightment, under which thegoods 
would he delivered in the Hoogbly, That 
contract of affreightment was procured, 
and it was represented by the Bill of Lading 


in the name of the defendants. But the 
operation of war on such a contract of 
affreightment made before, bub which re¬ 
mained unexecuted at the time war was 
declared, made the further execution, so 
far as 'the defendants, British subjects, 
were concerned, unlawful, it being a con¬ 
tract with an alien enemy, and the con¬ 
tract of affreightment thereby became 
dissolved. Esposito v. Bowden (l). Fur¬ 
ther the capture of ss. “Steinturn” pre¬ 
vented the delivery of. the goods under 
the contract of affreightment procured 
by the defendants in pursuance of their 
contract with the plantiffs, and the goods 
could not be delivered in the Hooghly 
except by the payment of further freight 
and expenses which by the order of the 
prize Court in Ceylon had become charg- 


d on the goods. 

The Bill of Lading which under a C. I. 
r. contract is tendered by the seller to 
be buyer would be such as would procure 
lelivery of the goods from the ship. In 
bis case the Bill of Lading, if tendered 
)y the defendants, would not by itself 
lave enabled the plaintiffs to obtain deli¬ 
very of thegoods fromtboship. Something 
nore would have been necessary fcoenable 
,he plaintiffs to get delivery, viz., the 
luthority of the agents of the Crown, 
vhich authority could only ho obtained 
)y the payment of freight from Colom o 
:o the Hooghly and certain other charges. 

For these reasons it appears to me that 
;he contract between the plaintiffs and 
ihe defendants included the performance 
)f an act (viz., the procuring the contract 
}f affreightment under which the goods 
^vould be delivered in theHooghly, which 
ifter the contract was made became im 
possible by reason of the ° , 

jvar, within the meaning of S. 56, Con 

ict, and consequently, thecoDtraot of iad 

February 1914 was void. I think aW 
;hat procuring of tho further , 

)f the contract of affreightment, w 
,vas an implied part of the contrac 
2nd February 1914 became unlawful OT 
reason of an event which the defen J 
5 ould not prevent, viz., the outbrea 
war and consequently the contrac o 
February 1914 became void by rea®o“ o 
ihe provisions of S. 56. ^be e i 
lounsel for the plaintiffs pressed os 
:he argument that the property in 
»oods had not passed to the 
reason of the fact that no — 

1. (1857) 7 El & B1 763 =27 L J Q B17- 
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of these goods, to which the plaiutilTs 
assented, to the contract in question had 
taken place until August or September 
1915, i. 0., after the capture and condem¬ 
nation of the S3. "Steinturn” and that 
the plaintiffs’ contract, therefore, was 
not affected by the fact that the goods 
had been carried in a German vessel at 
the outbreak of war. 

I do not think it is necessary to ex. 
press any opinion on this point, for in 
my judgment it is immaterial to theques- 
tion whether the performance of an inte- 
gral part of the contract between the 
plaintiffs and the defendants was rendered 
impossible or unlawful by the outbreak 
of war. It was further urged that the 


contract of affreightment did noc relate 
to the goods, the subject-matter of the 
contract of 2ad February 1914. This 
point, as- far as I understand, was not 
raised at the trial, and 1 think there can 
be no doubt that the contract of affreight¬ 
ment did in fact relate to the goods, the 
subject-matter of the contract. But then 
it was said, even if that be so in point of 
fact, it cannot bo said in law that the 
contract of affreightment was in pursu. 
anco of contract between the plaintiffs 
and the^ defendants until something is 
done which binds the plaintiffs, such as 
assent by the plaintiffs. Having regard 

to what I consider is the material ques¬ 
tion in this ease, as intimated already, 
I cannot agree to the last proposition. 
I think the assent of tbo plaintiffs was 
immaterial and it was merely a question 
of fact whether the contract of aO’reight- 
ment did really relate to the subject, 
matter of the contract of 2nd Febru- 
,ary 19ft, aud having regard to the date of 
the invoice, the description and quantl- 
ties of the goods contained therein, there 
can be no doubt that in point of fact the 

contract of affreightment related to the 

“Vn®' of the contract of 2nd 

A, already stated, the detendante did 

ths action, and the 
defendants on 2nd Januarv 191 *5 Ka/i 
called on the plaintiffs to“tlke deUyer/ 
It was contended that the defendants by 
reason of such action were estopped from 
relying on the above-mentioned defence. 
The plaintiffs were not able to point to 
any respect in which they had altered 
their position by leason of the alleged te. 
presentation of the defendants that they 


wore in a jiosition to give delivery in 
au’cor, lance with the contract, and 1 do 
not think that bho (Icfomiants are Oi^top- 
pod from taking the defouce upon which 
they now rely. That deicnoo, for the 
reasons given above, is, in my judgment, 
a good one, and, therefore, tbi.? appeal 
should be allowed, and judgment entered 
lor the defendants with co&te in this 
Court and in the Court of first instance. 
Any extra cost necessitated by the 
amendment of tbedefence orcosts thrown 
away by reason thereof to be paid by the 
defendants to the plaintiffs. Money in 
Court to be paid out to the defendants. 

Mookerjee, J. --This is an appeal by 
the defendants in a suit for daiuagos for 
breach of contract. On 2nd February 
1914, the defendants agreed to sell to the 
plaintiffs 150 tons Basic Steel bars to be 
shipped in .Juna, July and August 1914 
in equ.al proportions. The terms of the 
contract were set out us follows in a 
letter addressed by the dbfenJanfcs to the 
plaintiffs: — 

“\Vo beg ic-eater as h ivius sold rcu. through 
broker. P.N. Mookerjee, 150 ions Ej^ic Steel bate, 
vith usual 10 per c=ut 2ad Cb^s extia, at .C5-7-6 
pert on, U. I. F., i. e,,freo H'ogbly. Shipment 
111 three mjQtbl? lots, commeuciug June, i. e.. 
June, .July and August 1914. Ddiverv to be com¬ 
pleted within three days from the date o; the laud¬ 
ing of the good:. Terms -lo days tredh- from the 
data of thedeliveryof the 5 o:ds,>failiu" which due 
date will bo calculated from'the duo data cf the 
delivery,!, e., three daysifrora tbo lauding of tbo 
goods. Tuis salo is made on lbs basis of t!ie existing 
terms and cc-uditions in the contracts for this 
class of gcods a-; are current in the niark'.-t. In¬ 
terest at tbo rate of S [).T cent per annum to be 
charged on any mousy unpaid after the duo 
dale, aud r-balo for payinor.ts before the duo 
dito will be allowed at thu sauio latc, Veu have 
the option to have tbo gcod< vvci-;bsd so as to 
arrive at the actual weigbmeut, and i;i that caso 
you shill hivolo notify us, so ibat we may make 
necessary arraagements to have our man pte.-ent. 
ilut, ia any caso, claim for w. ighmeutt will not 
be enterUinsd, if made after tluee days afler 
tbo arrival of the goods in your godown.s from 
tue jetty, and the invoice wci'zbtsbal] be ac¬ 
cepted by you as tbo correct one. Please confirm.” 

Oo 14th February 1914, the plaintiffs 
sopplieff the specifications; and on 19th 
February, the defendants sent out an 
order to the Belgo Asiatic Trading Co. of 
Brussels for supply of the goods, which 
were partly of Belgian and partly of 
German manufacture. The June sliip- 
ment was received by the defendants iu 
due course and was delivered to the plain- 
tiffs. We are now concerned with the 
July shipment. The goods were shipped 
from iVntwerp on the 2nd July 1914 iu 
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£s. ‘‘Steinturn” a German steamer which 
\va^ on the hiah seas when war broke out 
between England and Germany on 4th 
:\u; 4 ust 1014. The ship was captured by 
the naval forces of His Majesty as an 
enemy pl\ip and was brought before the 
Covlon Court of Admiralty. On 25th 
August lOM, the ship was condemned as 
lawful prize, hut the cargo was released. 
On 10th November 1014, the Prize Court 
ordered that, in the event of the Crown 
conveying the cargo to destination, the 
Crown be authorised to recover against 
all cargo released and delivered at Calcutta 
the following expenses, namely Rs. 1550 
in respect of freight per too weight or 
measure, and sucli reasonable expenses as 
may be incurred in respect of agency 
charges. The Government of Ceylon took 
possession of the cargo on behalf of the 
Crown, and OrahamA- Co. were employed 
to act as their agents. The goods arrived 
in Calcutta on 2nd January 1915 and the 
defendants took delivery on payment of 
freight and ageecy charges to Graham & 
Co. Meanwhile, the defendants had, on 
30th September 1914, intimated to the 
plaintiffs that they had received invoices 
for the goods (copies whereof were en- 
closed); no mention however was made of 
the seizure of the ship: indeed, there is 
nothing to show that either party was, at 
that date aware of what had happened. 
On arrival of the goods in Calcutta, there 
was some controversy between the parties 
as to whether the plaintiffs or the defen- 
dents were liable to bear the charges im¬ 
posed by the Prize Court. 

The plaintiffs denied their liability in 
this respect, with the result that the 
defendants disposed of the goods in the 
market. On 18th March 1915, the plain¬ 
tiffs instituted the present action for the 
recovery of Rs. 3, 553-14-6 as damages 
for failure of the defendants to deliver 
the goods in terms of the contract. The 
defendants resisted the claim substantially 
on the ground that the contract became 
void when war broke out on 4th August 
1914. Ohoudburi, J., has overruled this 
contention and has given the plaintiffs a 
decree for damages, which he has asses¬ 
sed at Rs. 2,500. On the present appeal 
the defendants have reiterated the ground 
which they urged unsuccessfully in the 
Court below to enable them to escape 
from liability under the contract. The 
solution of the question raised clearly 
depends upon the nature of the contract 


and the effect thereon of well-established 
legal principles. 

The agreement between the parties 
constitutes what is known as a C. I.F.or 
C. F. I. (cost, freight and insurance) con¬ 
tract, subject to an important variation. 
The rights and liabilitiesof the parties to 
a G. I. F. contract were formulated by 
Hamilton, J., in Biddel Brothers v. 
Clemens Horst Company (2), in the fol¬ 
lowing terms, which were approved by 
Kennedy, Ij. J., in his celebrated dis¬ 
sentient judgmantin the Court of Appeal, 
Biddel Brothers v. Clemens Horst Com¬ 


pany (3), which was upheld by the House 
of Lords and characterised by Lord 
Loreburn, L. C , as a remarkable judgment 
illuminating the whole field of contro¬ 
versy, Clemens Horst & Company ^.Biddell 
Brothers (4): 

“A 32llet under a contract of sale containing 
such terms has, firstly, to ship aftbo port of 
shipment Roods of the description contained in 
the contract; secondly, to procure a contract of 
afireightment under which the goods will be da* 
livered at the destination contemplated by the 
contract; thirdly, to arrange for an insurance 
upon the terms current in the trade which will 
be available for the benefit of the bnyer; fourthly, 
to make out an invoice as described by Blaokbntn, 
j., Ireland v. Livingstone (5), or in some 
similar form; and finally, to tender these doon- 
meats to the buyer, so that he may know what 
freight be has to pay and obtained dell^^y 
the goods, if they arrive, or recover for their loss 
if they are lost on the voyage. Such terms con^ 
stituto.an agreement that the deUyery 
goods, provided they are in conformity with the 
contract, shall be delivery on board ship at the 
port of shipment. It follows that, 
of these dooumeuts, the Bill of 
and Policy of Insurance,, which completes de 
livery in accordance with that agreement the 
buyer must be ready and willing to p^ 
price.” [See also Boulder v. Publxc Woria 

Com»niss»one>’s(6)'3 ... j. 

In the case before us. there was this de¬ 
parture from the normal incideats of a 
C. I. F. contract that the payment was w 
be made, not against the documente. 

48 days after the goods had been landed. 
It followsaccordingly that thedefen 
were under no obligation to^ 
documents to the plaintiffs 
on receipt thereof; they could tender t 
dooumentson arrival of the goodsor m g 
take delivery themselves and ma ® 
the goods to the plaintiffs. The 
dants argue that, in these 
the oontraot heoame void on 4t h_AagL 

2. (1911) IKB 214=80LJKB 884. 

3. {1911) 1 KB 934=16 Com Cas Wr. 
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1914, inasmuch as, on that date, one 
eBsentialelementthereof, namely, thecon- 
tract of affreightment, became unlawful 
by reason of the outbreak of the war and 
consequently void. This contention raises 
the question of the effect of the outbreak 
of war on an executory contract made 
with an alien enemy before the war. Such 
a contract is avoided or dissolved by the 
outbreak of war, ii it enures to the aid of 
the enemy [Furtado'j. Rogers {!)] or if 
it is in its nature incapable of suspension 
[Griswold V. Waddington (8)]. A con¬ 
tract is deemed in its nature incapable of 
suspension . if its proper performance 
necessitates intercourse with the enemy 
during the war [Esposito v. Bowden (1) 
TheWillian Bagaley y. United State (9)] 
or vrbere time is of the essence of the 
contract, or the parties cannot, on con¬ 
clusion of peace, be made equal [NeivYork 
Life Insurance Co. v. Statham (10), 
Janson v. Driefontein Consolidated Mines 
Limited (ll)]. The principle which 
underlies thisdoctrineis best stated in the 
words of Lord Tenfcerden quoted by 
Willes, J., in Esposito v. Bowden (1): 
Another general rule of law furnishes a 
dissolution of these contracts" (i. e., for 
the carriage of goods in merchant ships) 

"Aaother genera) rule of law furnishes a dis¬ 
solution of these contracts” (i. e,, for tbo 
carriage of goods in merchant ships) “by matter 
extrinsic. If an aggreement be made to do an 
act lawful at the time of such agreement but 
afterwards, and before the performance of the 
act, tho performance be rendered unlawful by 
the Government of the country, the agreement 
is absolutely dissolved, If, therefore, before the 
commencement of a voyage, war or bosti- 
litUs should take place between the state 
to which the ship or cargo belongs and that to 
which they are destined, or commerce between 
them be wholly prohibited, the contract for 
conveyance is at an end, the merchant must 
unload his goods, and the owners find another 
employment for their ship, and probably the 
same principles would apply to the same events 
happening after the commencement and before 
the completion of the voyage. ” 

Chancellor Kent adopts the same con- 
oluBion, for the reaspn that war, making 
performance unlawful or impossible either 
before or after its commencement, dis- 
solves the contract of affreightment. 

The contract of aflreightment may be dis- 
Bovled without exeoution, not only by the act 
of the parties, but in many cases, by the act of 
tho law. If the voyags becomes unlawful or 

7. (1802) 3 Bob tt Pul 191=:127 E R 105. 
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impossible to bo performed, or if it be broken up 
either before or after it has actually coramcnced, 
by war or ioterdictioa of commerce with the 
place of destination, the contract is dissolved.! 
There is no‘dilTerence iu piiuclple between a 
complete interdiction of commerce, which pre¬ 
vents the entry of the vessel, or a partial one, 
in relation to the merchandise on board, which 
prevents it being lauded. Tbo coutract of 
affreightment in respect to the goods is dissolved, 
for tbo shipper camiot demand tho delivery of 
the goods if tho landiug of them would expose 
tbo vessel to seizure. And if the voyage bo broken 
up by capture on the passage, so as to cause a 
complete defeasance of tho iindcrlakiug, the 
contract is dissolved, notwithstanding a sub* 
sequent re-capture. (Commentaries, Vol 3. 
p. 249. See also \'ol. 1, p. 0(5. Tho coutrarv rule 
seems to have been formulated iu the French 
Code do Commerce Ss. 216, 277. ”) 

This was recognized in Avery Bowden 
(12), which shows that a contract of 
of affreightment may at once become void 
by the declaration of war. [See note to 
Clemontson v. Blessing (13)]. The 
doctrine that a contract entered into 
before war is dissolved by the outbreak 
of war, wlien its performance v.'ould 
involve “ trading with the enemy has 
been recognized in the recent cases of 
Duncan Fox & Co. v, Schrempfl Bonkc 
(14), Arnhold Karhenj k Co. v. Blythe, 
Green, Jourdain k Co.. (15) and The 
Parcheni (16), and an instructive applica¬ 
tion is furnished by tbe decision in 
Kissim Isaac Bekhor v. Sultanalli ShnS‘ 
tary (17), which further adopts the view 
taken in Groom v. Barber (18), that the 
seller is not bound, in a C. I. 'contract, 
to provide the purchaser with a policy 
covering war risks. The decision in In 
re IF€/ss& Co., TVeiss & Co. Ltd. v. Credit 
Colonial et Commercial, ^Antwerp (19) 
is not in conllict with the principle al¬ 
ready enunciated, and is clearly distin* 
guisbable on the ground that the goods 
had been captured by tbe enemy before 
tender of the documents. I eee no escape 
from tbe position, in the case before us, 
that the contract of affreightment was 
dissolved on tbe date of tbe outbreak of 
the war as the sellers could not there¬ 
after insist on its performance by an alien 
enemy. In this view, the conclusion is 
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iriovital)lo the contracfc for supply of 
goo'ls r.l?o lipcame voi'l on that date. 

Tlio idaintiO’s contend liowevcr that 
no question of the complete execution of 
the contract of affreightment properly 
arises in 'his case, inasmDch as the goods 
wore in fact ultimatoly brought to their 
desbiinMon by S9. “ Steinturn This 
argument is obviously fallacious. The 
substance of the matter Is that the goods 
were not and could not he carried to the 
port of uestination -under the original 
confcnict of affreightment. This is mani¬ 
fest from the prcc-'cdings in the pri;!e 
Court. The ship and cargo were S9i;:ed, 
and although ll'.e ship alone was con¬ 
demned while the cargo was released, tlie 
rele.ase was conditional on the payment 
of freight and charges as determined by 
the Prize Court. That t!ie cargo was 
properly released is clear from the deci¬ 
sion in 1)1 reCdrgo, Ex ,5S. Rappenfels{'i{i) 
as the property in the cargo had at the 
time of capture vested in the consignees, 
British subjects (see the observations of 
Kennedy, K. .T., in 'Biddcll Brothers v. 
Clemons Horst Co. (3)]; but it is equally 
clear tliat the Prize Court, and the Prize 
Court alone, had jurisdiction to determine 
the question of freight and the conditions 
whereon the cargo should be released 
[The Corsican Pr/ncc(2l)] .As explained 
by Sir Samuel Evans, the Prize Court 
deals with such claims in accordance with 
the law of Nations and upon equitable 
principles freed from contracts, which al¬ 
most always cease to have effect upon cap¬ 
ture or seizure, by reason of the non-ap¬ 
pearance or non-completion of the con¬ 
tract of aOreightment: it may, indeed, 
discard the contract rate altogether even 
as a basis for assessment or calculation 
\[The Twilling Biget (22)]. It"is further 
■indisputable that where -the ship is con- 
damned but the goods released, tbeCrown 
is entitled to impose the payment of 
jfreigbt as a condition of their release and 
-has a lien on them till it is paid [T?i« 
Fortuna (23), The Diana (24), The Vrow 
Anna Catharina (25), The Vrow ^Hen¬ 
rietta (26), The Boland (27). The Par- 
ch^ (16)]. Consequently, the fact that 
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the goods were brought to Calcutta ulti¬ 
mately by S3. “Steinturn” is of no assU. 
tanco to the plaintiffs: it was essentially 
a new voyage under newcondition; it was 
in no sense a continuation of the original 
voyage in fulBIment of the contract of 
affreightment; in the language of Chan- 
cellor Kent, that voyage was broken up 
by capture so as to cause a complete de- 
feasance of the undertaking. The origi 
nal Bills of Lading would be of no avail 
whatever, unless the consignee complied 
with the conditions imposed by the Prize 
Court; they would be useful for identi- 
fication of the consignee in whose favour 
the Prize Court had deoided to release 
the goods, but they bad ceased to be ope. 
rative legal documents, and delivery on 
their basis could not be claimed as a 
matter of right. I hold accordingly, that 
the contract of affreightment and there- 
with the 0. I. F. contract of sale became 
void on 4th August 1914. Consequently 
the rights and liabilities of the parties 
thereafter must be determined with refer¬ 
ence to para. 2, 8. 66, Contract Act. 

That paragraph, so far as it applies to 
the present case,"provides that a contract 
to do an act which, after the contract is 
made, becomes unlawfal by reason of 
some event which the promiser could not 
prevent, becomes void when the act be¬ 
comes unlawful. As pointed out in Karl 
Etlinger v. Chagandas & Co. (28), this 
provision deals with a case where the act 
to be done was at the time the contrwt 
was made lawful but a legal prohibition 
has supervened before the performance of 
the contract. In such a case, the contract 
becomes void, and no question of damages 
for breach thereof arises. The plain langu¬ 
age of S. 56 thus renders unnecessary a 
discussion of the refined distinctions o 
served in English law in cases of impos* 
sibility of performance, as 
the recent decisions in Horlock v. .Bcfl* U ^ 
and Tomplin Steamship Co. v. Ango 
Mexican Petroleum Co. (30). From this 

standpoint, the correspondence between 
the parties as to the delivery of the goods 
is of no assistance to the plaintiffs. 2-^ 
defendants no doubt, at one stage, offer 
to deliver the goods to the plaintiffs on 
certain terms, on the assumption that ® 
contract was then in full operation. 1^ 
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proposed terms however wore not fto- 
cepted; there was thus no nowagrcoment, 
nor did the principle of estoppel become 
applicable, as the plainbilTs are not shown 
to have altered their position in any 
manner by reliance on the conduct of the 
defendants. The claim of the plaiutiU's 
is thus based on an alleged breach of an 
agreement which had become void long 
before the date when the breach is said 
to have taken place. In my opinion, such 
a claim cannot bo sustained. On tliese 
grounds, I agree that this appeal must be 
allowed and the suit dismissed with costs. 

V.B./b.k. Appeal allowed. 


vices to the British Government, was 
awarded for such fiorvicoa a grant of 
7‘l,0ll) acres of land in f ho District of 
Darjeeling. Chubco died in IBOh having 
been predeceased by his brother Dudock. 
Chuboo loft one sou named Rochak 
Dewan and a daughter named Enden. 
Rechak died on 2()th August 1809 having 
been married twice, his first v\ifo being 
Nakvmo Dewanl, who is iilaintil't 1 in the 


present suit, and the other wife being 
one Gudeuputby who died iu 1900 witii- 


out i-jsue. Nakvino h.i3 had two chiblren 


hoth of wliom are d"iU;ihtors. 


uamelv, 


Ishay Cbhodon and Tashi Ivlumoo, wdio 
are the other plaintilfs. Chuboo s bro- 
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Fletcher and Richardson, JJ. 
Nakymo Dewani and others —Plaintiffs 
—Appellants. 

V. 

Jerang Dewan and others —Defendants 
—Respondents. 

Appeal No. 58 of 1914, Decided on 
17th January 1917, from original decree 
of Diet. Judge, Darjeeling, D/- 14th 
November 1913. 

Civil P.C. (1908), O. 32. R. 7-Compro- 
mite for minor by Court of Wards —Leave 
of Court is not necessary—Civil P. C. (1882), 
S. 462—Court of Wards Act (1879), Ss. 18, 
S7. 

Order 32, B. 7, Civil P.C., 1908, orS. 4G2, 
Civil P. 0,1882, does not apply when a suit is 
compromised by the Court of Wards cn behalf 
of a minor ward. Such compromise is binding 
without leave of the civil Court. [P 840 C 2] 

Provas Chunder Milter and Tarakeswar 
Paul Chowdhury^loT Appellants. 

B. C. Mitter, S. N. lianerjee, Sarat 
Kumar Mitter and jRam Charan Mitter 
—for Respondents. 

Fletcher, J. —This is an appeal pre- 
ferred by the plaintiffs against the deci- 
eioD of the learned District Judge of 
Darjeelingand Dinajpore, dated Ist Decem¬ 
ber 1913, dismissing the suit. The suit 
was brought for the purpose of setting 
aside a compromise that had been entered 
into in a former suit, which is said to 
have been in contravention of S. 462, 
Civil P. C., which was then in force. 
The facts out of which the case arises 
are as follows ;—One Lochho Tonqui 
had two BODS Chuboo and Dudook. The 
parties came from the State of Bhutan 
and the law applicable to the parties is 
the Buddhist or the Customary Law as is 
recognized and which is in force in the 
State of 'Bhutan. Chuboo, who seems 
to have rendered important political set. 


ther Dudock left an only son Phurboo. 
Bhurboo had two sous, the oldest being 
Jerang Dewan. There seems to have 
been some controversy at the earlier 
stage of these proceedings and in the 
former suit as to whether Jerang was, in 
fact, a son of Phurboo, but the fact is 
that he claimed to be so and, so far as 
the evidence goes, he was recognized as 
being the son of Phurboo. There was 
another younger son of Phurboo and that 
youngor son was named Gulchhan. Ue 
died in May 1903. 

The dispute arose as follows : On the 
lObh August 1877, after Chuboo’s death, 
the Government made a lease of this 
property to Rechak, one TendoU Palgar 
who was then the manager of the pro¬ 
perty and Phurboo in three equal shares. 
The Forest Department acquired 44,000 
acres out of this property in 1881 and, 
on I7tb July 1899, there was a partition 
between Rechak and Phurboo, Phurboo 
getting all the properties in the State of 
Sikkim and Rechak getting the properties 
in the District of Darjeeling. On lOlh 
March 1893, the Government granted a 
lease of 19,000 odd acres of land to Re¬ 
chak. Then after the death of Rechak, 
there having been certain disputes in 
tbe civil Court which arose out of certain 
Land Registration proceedings, Nakymo 
applied to the Court of Wards to take 
charge of the estate. Tbe Court of 
Wards at Brst intimated .that Jerang 
Dewan must also be a party to the peti¬ 
tion. However, in tbe result on 7bh 
November 1905 the Court of Wards de¬ 
clared Nakymo to be a disqualified pro¬ 
prietor and took over charge of the pro- 
perty. On I7bh February 1906, the 
Court of Wards declared the two daugh- 
ters of Nakymo, namely, Ishay Cbhodon 
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anrl Tashi Ijahmco to be minors and 
find, on 7th iliirch of thai; year, the 
Court doclared them also to be the heirs 
of Keehak Dewan. From 17th February 
ihOC), thu two minors lahay Chhodon and 
Tasfii 1/ihmoo were disqualified proprie¬ 
tors and w ards under the Court of Wards. 
Next, on 5th February 1907, Jarang 
Dewan instituted a suit against Nakymo 
and the two minors Ishay Chhodon and 
Tashi fiahmoo. In the course of that 
proceeding, a compromise was arrived at. 
That compromise was, as it appears from 
tlie petition of compromise’and tho letter 
of the Board of Revenue aunexed to that 
petition, approved of by the Court of 
Wards. The first point that has been argued 
both liere and in the Court below and 
which apparoutly istheoniy point argued 
in the case is this. That the approval of 
tlie Civil Court not havir^g been taken to 
that compromise under the provisions of 
S. 162, Civil P. C. then in force, the com- 
promise is voidable as against the two 
minors. That depends purely on an exa¬ 
mination of tho sections in the Civil Pro¬ 
cedure Code and in the Court of Wards 
Act. The Court of Wards Act contains 
two sections that are material to the 
matter. The first is the 18th section. 
That provides that 

■‘the Court may sanclion Ibc giving of leases or 
farms of the wbolo ot part of any property under 
its cbargo, and may direct the mortgage or sale of 
any p.irtofsuch property, and may direct the 
doing of all .such other acts as it may judge to be 
most for the benefit of the property and advantage 
of the ward.” 

The section by itself clearly authorises 
the Court of Wards to compromise a claim 
on behalf of the ward, whether a minor 
or an adult ward, if the Court judges it 
to be m'ost for the beneht of the property 
or the advantage of the ward. The other 
section is S. 51. That providest that, 
in all suits instituted by or against a 
minor ward, the Collector of the District 
or the manager shall, as the case may be, 
be the next friend or the guardian of the 
minor for the suit. That is bow the 
matter stands under the Court of Wards 
Act. It is said that the Code of Civil Pro¬ 
cedure has placed au additional restriction 
on the Court of Wards by further enact¬ 
ing under the terms of S. 452 that any 
compromise entered into by the Court of 
Wards on behalf of a minor litigant re- 
quiresalso the approval of tbeXlivil Court. 
That turns purely on a consideration of 
the various sections that are in the Civil 
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Procedure Code. It is, however, a matter 
to be noticed that S. 464 of the Code as 
originally passed by the legislature clearly 
did not requite the sanction of the Civil 
Court to a compromise entered into by 
the Court of Wards. It is said, how¬ 
ever, that the alteration in the wording 
of S. 464 which was effected in the year 
1888, altered that provision. S. 464, as 
it ran after the amendment of 1888, was 
in these terms; 

‘‘Notbing in this chapter shall be construed to 
a fleet or in any way derogate from* the provisions 
of any local law (or the time being in force rela¬ 
ting to suits by or against minors.” 

The view that the learned Judge took in 
the Court below was that to give the 
effect that was suggested by the plaintiffs 
to the provisions of S. 462 would, in faet, 
derogate from the provisions of the Court 
of Wards Act so far as suits relating to 
minors under their charge were con¬ 
cerned. The argument is as follows: 
S. 51,Court of Wards Act, takes away from 
the Civil Court the duty of appointing a 
next friend or guardian ad litem of a 
minor and appoints the manager under 
the Court of Wards as the statutory next 
friend or guardian. Clearly, therefore, 
the Civil Court has nothing to do with 
the appointment of a next friend or guar¬ 
dian. Then S. 18 of the same Act gives 
power to the Court of Wards to oompro-j 
mise generally, whiob includes bothsuitsj 
in and claims out of Court, and to cot 
down the provisions of S. 18 by stating 
that when the ward is a minor, no com¬ 
promise in a suit should be binding on the^ 
minor ward unless the approval of the. 
Civil Court has been obtained as men-j 
tioned in the Civil Procedure Code, wouldj 
derogate from the provisions contained in. 
S. 18, Court of Wards Act. I am of opi [ 
nion that that argument is well-founded! 
to hold that the sauction of the Civil 
Court to every compromise, that is en¬ 
tered into under the authority and by 
the direction of the Court of Wards on 
behalf of a minor under their charge, 
would seriously affect, or derogate from, 
the provisions contained in the Court 
of Wards Act. This point, as appears 
from the judgment of the Court below, 
was the only point argued before the 
learned Judge, because the learned gentle¬ 
man who conducted the ease in 
Court on behalf of the plaintiffs stated 
that he rested his case solely on the issue 
concerning vulnerability of the decree of 
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12th March 1908 and did not invite the 
Court to decide the issue of title by suc¬ 
cession. 

The case has also been attemptod to be 
argued before us on the question of fraud, 
the fraud alleged being that the Court of 
Wards were deceived in giving their con¬ 
sent to the compromise by having been 
given false information relating to the 
course of succession under the Bhutan 
law, It is almost sufficient to deal 
with that case by stating that no evi¬ 
dence was given in the case as to what 
the fraud practised on the Court of 
Wards was. The Court of Words had be¬ 
fore them, as appears from the record, a 
full statemeub trorn the Deputy Commis¬ 
sioner as to what was proposed to be 
done and, before acting on the informa¬ 
tion and authorizing the compromise they 
took the precaution of sending all the 
papers that they had before them to the 
Legal Kemembrancer, asking him as to 
what ought to be done with regard to the 
matter and it was only when the Legal 
Remembrancer had dealt with the matter 
fully that the Court authorised the com¬ 
promise. Ad allegation like this seems 
to be wholly .insufficient to disturb the 
act of the Court regularly and properly 
entered into. Moreover, the evidence that 
we have in this case raises a serious doubt 
as to whether the plaintiffs under the 
Bhutan law had the tight of succession 
to Reohak’s properties. There is a consi¬ 
derable body of evidence, notwithstanding 
some statement more or less loose of His 
Highness the Maharaja of Sikkim, as to 
the course of descent, which would go to 
show that the Court of succession was 
not through females but was confined to 
agnatic relationship. In that view, it is 
not denied that Jerang Dewan w’ould be 
wholly entitled to succeed to Rechak’s 
properties after his death. The state¬ 
ment of the Maharaja of Sikkim that has 
been read to be as seems to vague, and no¬ 
thing definite can be drawn from that. 
I think that the evidence does show that 
there was clearly a case in which the 
Court could outer into the compromise so 
as to secure the best terms possible for 
the two minors and there is nothing to 
suggest that better terms could have been 
obtained. The alleged fraud is wholly 
unproved and the gentleman oondncticg 
the case in the Court below stated that 
he did not intend to ask the Court for 
a decision upon the issue of title by 


succession. If the Court of Wards acted 
to the best of their judgment to secure 
for the two minors, out of the iiroporty 
to which they had nc right at all, 2,000 
acres of land and a property of some valiio 
in Darjeeling plug the payment of their 
father’s debts, which amounted to Rupees 
04,000, 1 think the compromise was 
highly advantageous to tho wards that 
the Court had under their charge. There 
is DO evidence to support the case of 
fraud as set up iu para, of the 
plaint, namely, that a fraud of some sore 
was practised on the Court cf Wards to 
get them to approve of that compromise. 
No evidence was given in support of such 
a case, nor do I think that there is any 
truth in tho story. The Court recognized 
that these minors had in, fact, under the 
terms of .the law by which they were 
governed, no right to their father’s pro¬ 
perty and they entered into the compro¬ 
mise to secure the best terms they could 
so that somothiug might be got for these 
female wards. Whatever might be the 
state of affairs, I am quite clear that the 
evidence adduced is wholly insufficient to 
establish a case of fraud practised ou the 
Court of Wards in the manner suggested. 
I thiok the result arrived at by the 
learned District Judge is correct. The 
present appeal therefore fails and must 
be dismissed with costs. There will be 
two sets of costs to the two sets of res¬ 
pondents. 

Richardson, J.—I agree. 

v.b./R-K, Appeal dimmed. 

A. 1. R, 1918 Calcutta 841 
Fletcher and Richardson, JJ. 

Badial J/am^Defendant—App'Jlant. 

V. 

Abdul Hakim and another —Plaintiffs 
—Respondents. 

Appeal No. 2040 of 1915, Decided on 
20th February 1917, from appellate de¬ 
cree of Sub-Judge, Chittagong, D/- lOth 
May 1915. 

(a) Limitation Act (1908), Art. 138— 
Art. 138 applie* to luit by purchaser at 
•ale in execution of decree. 

Article 138 applies to a suit by a purchaser at 
a sale in exesutioo cl a decree, although the 
sale took place before the passing of the Act, 
provided the plaintiQ bad time uoder that article 
after the passiog of the Act within which to 
briog bis suit. [P 812 G 1] 

(b) Limitation — Applicability of—Statute 
of limitation applicable to suit is one which 
is in force at time of institution of suit. 

The Statute of Limitation applicable to a suit 
is not the one which was in force when the 
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caii'C f'f actif’n accrued but the one in force at 
tlu' till).' of the itistiiulion of the suit, subject to 
I'oisinl,’exceptions in rcspc t cf cases where the 
r-f!ect of euforcin? that rule would be to take 
av.av the plaiutifl's cit^ht of suit altogether. 

[P 842 C 1] 

ProhoiVn Cooviar Z)as—for Appellant. 

Chniflra Sekhar Sen—ior Respon- 
Gents. 

Judgment.—This is an appeal from a 
decision of the loained Subordinate-Tudge 
of Chittagong, dated lOth May 1910, re- 
\-orsing the decision of the Munsif at 
I’ativii. The suit was brought to recover 
possession of a plot of land which the 
plaintiffs alleged they had purchased from 
a. purchaser at a sale in execution of a 
mortgage-decree. Defendant 2 set up a 
claim by a purcliase from a purchaser from 
the mortgagor prior to the date of the 
mortgage, Thatclaim has been found to be 
false. This d'rfendant has, however, been 
found to bain possessionof 10 gundas of 
laud and he has been given a decree for pos- 
sessi-n of that share. The only point raised 
in This appeal is that the plaintiffs’ suitis 
barred by limitation. Clearly it is not 
barred by limitation if Art. 138, of the pre¬ 
sent rjim. Act applies. It is said, however, 
that the former Limitation Act applies 
because the plaintiff have got a vested 
right under the provisions of the old 
Code. 

That is clearly not so. The Privy Coun¬ 
cil has laid down that the Statute of 
i Limitation io force when the suit is brought 
'is net that which was in force when the 
cause of action accrued. It is quite true 
that that rule broadly stated has received 
'a qualification in respect of cases where 
the effect of giving that construction 
[Would be to take away the plaintiff’s 
right of suit altogether. But such a 
case does not arise in the present instance 
.because the plaintiffs had ample time, 
[whether the old or the new Act applies, 
[within which they could bring the suit. 
'We think that the learned Judge of the 
flower appellate Court rightly applied 
'Art 138, present Liin. Act, io this case. 
In that view the plaintiffs’ suit was 
ibrought within time. The appeal is, 
therefore dismissed with costs. 

V.B./k.K. Appeal dismissed; 
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Fletcher andNewbould, JJ. 
Surendra Krishna Roy Choudhury 
and others —Defendants —Appellants. 

v, 

Peary Mohan Roy —Plaintiff—Respon. 
dent. 

Appeal No. 2382 of 1915, Decided on 
18th June 1917, from appellate dearea 
of Disb. Judge, 24.PergaDnahs, D/- 25tb 
June 1915. 

Bengal Tenancy Act (1885), S. 106—Suit 
under—Court ic not limited to question of 
possession as regards other parlies' claim. 

In a suit under S. 100. where the dispute is 
between rival proprietors, the question of posses¬ 
sion is the only matter that should be gone into. 
As regards other parties’ claim the Court is 
not limited to the question of possession. 

[F849CSJ 

Sarat Chander Basak and Akhoy 
Kumar Banerjee —for Appellants. 

Amarendra Nath Bose and Upendra 
Narain Dagchi —for Respondent. 

Fletcher, J. —This isan appealbythe 
defendant against a decision of the learned 
Special Judge of the 24 Pergancabs sit¬ 
ting under the provisions of the Bengal 
Tenancy Act affirming the decision of tbe 
Settlement Officer at Alipore. Tbe ap¬ 
peal arrises out of a proceeding onder 
S. 106, Ben. Ten. Act, and the only ques¬ 
tion raised in the casewhether theCourts 
were limited to the question as to who 
was in possession and, having decided 
that point, whether they could go any 
further and'adjudicate on the rights of 
the patties. 

I think on the question of possession 
there is a short answer, namely, that this 
point was not raised in either of tbe 
Courts bellow. It is quite true that an 
issue was settled as to who was in pos¬ 
session, but on appeal, before the 
Judge of the lower appellate Court, it w 

quite clear that no stress 

upon this question and the learned Ju I 

did not deal with the case on that footing. 
I think that the authorities of this Court 
show quite clearly that where there are 
rival proprietors this question of poase^ 
sion is tbo only matter that sbou 
gone into. As regards the other par 
claiming, the Court is not limited .^r I 
question of possession: vide PranKns ) 

Saha V. TrailakhyaNathChowdhury [iJ' 

In this case tbe Court, not being , 
to the question of possession, wasen i 
to go into tbe question as to the p — 
1. {i915j’27 I C 883. 
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having purchased in execution of a decree 
on bis mortgage. It is siiid that those 
parties in the present case are, in fact, 
rival proprietors because the property is 
brahmatter; but that is not the meaning 
of the word within the meaniug of the 
Bengal Tenancy Act or as it is understood 
inthelndianCourts. Thenext pointraises 
a matter that we'eannot go into in this 
case. 

The plaintiff claims as the purchaser 
in execution of his mortgage decree and 
tbe defendants claim under a suhsequent 
mortgage, although in the suit in execu¬ 
tion of tbe decree in which the plaintiff 
purchased, the mortgagee under whom 
the defendants claim was not made a 
party. We cannot decide the rights of 
the parties in this case as to whether the 
plaintiff’s case is barred by limitation or 
any other matter that Dr. Basak’s clients 
may wish to raise either in a suit brought 
by themselves or in a suit brought by the 
plaintiff. This is limited to the ques¬ 
tion of amending the entries in the Record 
of Rights. That being the only point that 
this Court can go into in this cise, all 
these points about, the rights of the par. 
ties under different deeds and executions 
are not matters that should be touched or 
decided in the present case. All that 
we can say is that the learned Judge of 
the lower appellate Court, on the autho¬ 
rities of tins Court, came to a right 
conclusion. In that view, the present 
appeal fails and must be dismissed with 
costs. 

Newbould, J — I agree. 

V.B./rk. Appeal dismissed. 

A. I. R. 1918 Calcutta 843 (1) 

Full Bench 

WOODROPFE, ClIITTY AND ShAMSUL 

HUDA, JJ. 

Tamiz Munshi —Appellant. 

V. 

BUweswari Dehya Chowdhurani—’Res- 
pondent. 

Letters Patent Appeal No. 1 of 1917, 
Decided on 29th April 1918, against judg- 
raeot of Chatterjee and Newbould, JJ., 
D/^ 9th January 1917, 

Landlord and Tenant-RaiT.t •elHng por¬ 
tion of non-tranaforible boldins and lub- 
tequontly lurrendering them to landlord- 
Landlord can treat purcbaier at trespauer 
at It amounti to lurrender of whole 

Where a raiyat, alter having gold portions of 
big non-traDBleiablo ocoopaaoy holding, expressly 


siirroi)il’'rvd lliose portions (o tlio landlord and 
tlK'ii I' .>k a new scttleir.ont of tLo rcinaiiuler of 
tlic holdiiiR; 

that Ibo taking of tbo new scttlemeut 
of tbo rcuidindcf of tbe otipinal boldiug operated 
in law as an implied aurrender of it, so that there 
was in fact a surr'’iidor of the wbolo bolding 
which entitled the landlord to treat tbe imrcbaser 
of a portion of tbo bolding as a trespasser and 
to eject him. 11’ J-43 C ’2] 

Biinal Chandra Das Gupta—hr Ap¬ 
pellant. 

Dwarlioualh Xaih Chakralurtij and 
Uonwni Mohan Chatt/'rjee—lor Respon¬ 
dent. 

Woodroife, J.— In my opinion there 
was in fact a surrender of tlie wbolohcjld- 
ing. I agree with Newbould, J., wlien 
be says: 

'*It may be conceded that reliuquisbinent of 
tbe bolding means a rolinqnisbmontof the whole 
holding but whole holding has been surrendered. 
Tbe part sold to the defendant-appellant was ex-i 
prcssly surrendered and the taking of a new 
FetHemeut of the remainder of tbo holding opera¬ 
ted in law as an implied surrender of tbe re¬ 
maining portion." 

It has been said that this is anew case. 
It, however, arises as a point of law on 
the admittel facts, and on the findings of 
the facts as found by the Subordinate 
Judge. This appeal is, therefore, dis- 
missed with costs. 

Chitty, J.—I agree. 

Shamsul Huda, J. —I also agree. 

v.b./R.k Appeal dimmed. 

A. I. R 1918Calcutta84>(2) 
Fletciikr and Richardson, JJ. 

Lakhi Charan Saha andni^ej'S-'Plain- 
tilTs—Appellants. 

V. 

Mokar —Defendant — Respondent. 

Appeal No. 1115 of 1915, Decided on 
15th February 1917 , from appellate decree 
of Offg. Addl. Sub-Judge, Chittagong, D/- 
lOfch February 1915. 

Bengal Tenancy Act (1885), S. 21—Settled 
raiyat holding land at fixed rate of rent 
under permanent leaie acquired right of oc¬ 
cupancy—Right is not annulled by *ale for 
arrears of revenue of estate under Bengal 
Revenue Sales Act (1859), S. 37. 

Contract or no contract, every raijat who is a 
eoltled raiyat of a village and obtains a raiyati 
interest in other lands in that village acquires a 
right of occupancy in those other lands. Cous^qu- 
ently.asettlid raiyat of a village bolding land 
within tho village under the terms of a permanent 
lease at a fixed rate of rent has a right of occupancy 
in tbe land which is not annulled by a sale for 
arrears of revenue of the estate comprising the 
village. [D 844 011 

Dhirendra Lai Kastgir and Khilis 
Chandra Sen—ior Appellants, 

Abdul Jarowad —for Respondent. 
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Fletcher, J. —This is ao appeal from 

'Icc^ision of the learned Ofticiating Ad¬ 
ditional Subcr-linito Judge of Chittagong, 
dated lOtli February 11)15, atlirming the 
decision of tlie Munsif of llathazari. The 
suit was brought by the plaintitl's to re- 
cover khas possession of the land in dis- 
I'ULe. The plaintill's p'-irchased a revenue 
pacing esta'e which was sold for arrears 
of revenue under the previsions of Act 11 

of 1^50. The question in this caso is; 
■'has tbe conte.'ting defendaut a protected in¬ 
terest within the meaning of the proviso to S. 37 
of the Act”? 

The facts found are these;—First of 
all, it has been found that the contesting 
defendant is a settled raiyatof the village 
within the meaning of the Bengal Tenancy 
Act. Secondly, it has been found that lie 
holds the land in suit which is in the same 
village as the viliageof which he is a set¬ 
tled raiyat undertlie terms of a permanent 
lease at a h.^ed rate of rent. Whatever 
may be the law as regards other classes 
of raiyats, it is quite clear on the terms 
of S. 21, Ben, Ten. Act, that, contract or 
no contract, every raiyat who is a settled 
raiyat of a village and obtains a raiyati 
interest in other lands in that village 
acquires a right of occupancy in those 
other lands; and, if that is so, the present 
defendant seems to me clearly to have a 
right of occupancy in the land in dispute. 
If he has a viglib of occupancy, he comes 
clearly within the proviso to S. 37, Act 
11 of 1859, and has an interest which has 
jnot been annulled by the sale for arrears 
of revenue. In that view, I agree in the 
decision arrived at by the learned Judge 
of the lower appellate Court. The pre¬ 
sent appeal, therefore, fails and must be 
dismissed with ooscs. 

Richardson, J.— I agree. 

v.b./r.K. Appeal dismissed. 

A. I. R. 1918 Calcutta 844 
Chatterjea and Greaves, JJ. 

Mahabir Misser and others —Plaintiffs 
—Appellants. 

V. 

Nanda Kishore Misser&ndothers —De¬ 
fendants—Respondents. 

Second Appeal No. 2181 of 1913, De¬ 
cided on obh January 1915, from decision 
of Sub-Judge, Mozafferpore, D/- 19bhMay 
1913, 

(a) Registration Act (16 of 1908), S. 17 (2) 
(6)—Compromise though not restricted to 
subject-matter but embodied in decree is judi¬ 
cial act and does not require registration— 


Quaere—Whether such decree can act as res 
judicata on other matters. 

A decree recordiug an agreement asonooftbe 
terms of a compromise tbcugb oot relating to the 
suit, is a judicial reccid of the agreement of the 
parties and is admissible in evidence. [F 845 C ll 
Therefore such au agreement recorded in a de¬ 
cree. does cot require registration and is admis¬ 
sible in evidence without registration, (P 846 01} 
Qnucre:—Whether a compromise decree can 
operate as res judicata upon any matter other 
than that relating to the suit. [P 84501,2] 
(b) Adverse possesiion—Nature— Posses¬ 
sion must be open and continuous—Tethering 
of cattle or throwing cow dungs on land doea 
not amount to adverse possession. 


Possession in order to bo adverse must be ade¬ 
quate iu continuity, in publicity and in extent. 

The only act of “tethering of cattle, and throw¬ 
ing cow-dungs on the land" unaccompanied with 
the assertion of any adverse right does not neces- 
.sarily denote that a claim of ownership to the 
land was thereby asserted. [P 846 C1} 

Sib Chandra Palit—ioT Appellant. 

Judgment.—Two questions have been 
raised in this appeal. The first is whe¬ 
ther a certain compromise decree in a pre¬ 
vious suit between the parties operates as 
res judicata or, at any rate, is evidence 
of an agreement between the parties with 
reference to the land in suit, and the 
second, whether the suit .is barred by 
limitation. The present snit is for re¬ 
covery of possession of 2 cottas odd 
of parti (waste) land, which was recorded 
as plainHS’s brit (rent-free) land in the 
Record of Rights, The Court ot first in¬ 
stance decreed the suit, but the lower ap¬ 
pellate Court reversed that decree, and 
the plaintiffs have appealed to this Court. 
It appears that there was a previous suit 
between the parties about another piece 
of land (3 cottas in area), which ended m 
a compromise. The terms of the com¬ 
promise were set oot in a petition whic • 
after stating that each party will remain 
in possession of one-half of tho o cottas 

in dispute in that suit, ran as follows. 

“Beit noted that the brit lands shall lemMO 
in possession of each of the parties in tbo sa 
way as they stand entered in the survey k a • 

. - A decree may be passed in this suit . 

of the plaintiffs in respect of 1 cotta 10 dhoo 
land as per (following) boundaries.*^ 

The whole of the petition of compro¬ 
mise including the above was recited m 
the decree and the order was: 
ordered that the suit be decreed as psr 
terms of the petition of compromiso- 
The learned Subordinate Judge 

opinion that the recital about the brit 
lands did not appear to be an ' 

but a 'mere notice of the intention of 
parties,” and that bhe^ recital was 00 
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▼ague to refer to plot No. 845 (the plot to 
which thelaniS in suit is alleged to apper¬ 
tain). But plot No. 845 is one of the 
brit plots entered in the survey khatiao, 
and we are of opinion that the clause: 

■"the btlt lands shall remain in possession of each 
of the parties in tho same way as tlioj stand en¬ 
tered in the survey kbatian," 

amounted to an agreement between the 
parties, and an agreement about all the 
brit lands entered in the survey khatian, 
including plot No. 845 which was one of 
the plots entered therein. The learned 
Subordinate Judge was further of opinion 
that even if it was an agreement, it was 
outside the scope of the suit, and being 
•unregistered, was inadmissible in evidence. 
It is contended on behalf of the appellant 
that the compromise decree operates as 
res judicata and, at any rate, is evidence 
of the agreement. We are of opinion that 
it does not operate as res judicata. 0. 23, 
R. 3, provides that when a suit has bean 
•adjusted wholly or in part by any lawful 
agreement or compromise, theCourt shall 
order such agreement or compromise to 
be recorded and shall pass a decree in ac¬ 
cordance therewith, so far as it relates to 
the suit. It is true all the terms of the 
compromise were recited in the decree, 
but the compromise, in so far as it related 
to the suit, was with respect to the 3 
cottas (the subject-matter in dispute in 
that suit), and the Court was expressly 
asked to pass a decree in the suit in favour 
of the plaintiff in respect of 1 cotta 10 
dboors of land, being a moiety of the land 
in suit, and the order of the Court that 
the suit be decreed as per terms of the 
petition of compromise evidently bad re¬ 
ference to the prayer made in the petition, 
viz., that a decree might be passed with 
respect to one-half of the land in suit. 

It is contended, however, that the agree¬ 
ment about the brit lands formed the con¬ 
sideration for the compromise, and that 
therefore the decree 'operated as res judi¬ 
cata with regard to it also. But even if 
it did form consideration for the compro¬ 
mise, the Court was never asked to pass a 
decree with respect to any matter other 
than the land in dispute in that suit. 
There was no decree as regards the brit 
lands, and the decree cannot therefore, 
operate as res judicata with regard to the 
brit lands. In this view it is unneces¬ 
sary to consider the authorities upon the 
question whetheraoompromisedeoree can 
operate as res judicata upon any matter 


other than that relating to the suit, upon 
whioli thoro is some conllict of judicial 
opinion. But .although the decree does 
not operate as res judicata, wo think tho 
agreement recited in the decree is sidmis- 
siblein evidence, though not registered. 
In the caso of Vriiniil Aniii v. Lakshmi 
/l7mt(l). the Judicial Committee of tho 
Privy Council observed as follows: 

"If the parties, :iflor aurccins tosoltlo the suit 
of lSy5 on the footing tliat they wore each to 
take a half !'b:)''c of the hnds involved in the 
suit, and also 11 half shareof the lands now in 
dispute, had infoniicd the leiirned •ludge that 
tlic^e'were the tvrins of the comproinise, and 
bad invited him, hy rearon of such coni| romisc, 
todisposo of the couclu.'io'is of the suit of 
their Lordi-birs see no reason to doubt that the 
order of the barned Judge, if it had referred to 
or narrated these terms of compromise, would 
have been judicial evidence, available to the 
appellant, that the respondents hsd agreed to 
transfer bet the moiety of land now in dispute’’. 

In that case although tho razinamah 
which was submitted to the Court refer¬ 
red by way of remark to tho arrangement 
arrived at between the parties with res- 
pect to the lands not forming the subject- 
matter of the suit, the Court jn its order 
referred only to the lands in dispute in 
that suit. 

In the present case the decree states, 
“on perusing the petition of compromise 
to the effect,” and then recites all the 
terms of the compromise including those 
relating to the brit lands. The order o 
the Courts viz., that the suit “be decreed 
as per terms of the petition of com¬ 
promise,” must be taken to refer to all 
the terms, including those relating to 
the brit lands, although it must be taken 
to have given effect to the terms of the 
compromise only in so far as they related 
to the suit, as the only decree which the 
Court was asked to pass was with respect 
to the lands in dispute in that suit. But 
all the terms including those relating to 
the brit lands were submitted to the 
Court, and were perused by it, and the 
order of the Court must be taken to have 
referred to or narrated the agreement re¬ 
lating to the brit lands. In any case 
the agreement relating to the brit lands 
was recorded in the decree. Under 
0. 23 , R. 3, CivilP.C., the Court is to 
record the agreement of compromise, and 
to pass a decree in accordance therewith 
in BO far as it relates to the suit. A 
decree,'therefore, recording an agreement 
as one of the terms of the compromise, 
though not relating to the suit, is a legal 

1. (1899) 22 Mad 508=26 I A 101 (P 0)7 
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re-ior.l oi clis a^rooment hct'.vasn the par- 
''Ill a'-i Puch available roiheappellant 
!a 3 cvi.lcnca. We are acr vilinp,iy ct opi- 
uiori that the agveer.ien: reciteO^ in the 
'clecroQ tlcos not require ref^i^^tvation and 
U admissible in evideuce. The learned 
Subordinate Judf{e shculd have, there¬ 
fore, considered it as a piece of evidence 
in the case. The second contention re- 
htos to the question of limitation. The 
learned Subordinate Judge has found that 
the lands were parti (waste). That be¬ 
ing so, we do not appreciate what he 
means by saying, 

‘•such beins tbe character of the lands tho 
plaintifls could have shown that they exercised 
dominion over tho lands in dispute before,tho 
Bhado of F. S,. when the defendants are 
Slid to have sot it»t. Ibun.’ 

Tlio only acts of possession exercised by 
tho defendants as found by the Subordi- 
ate Judge are "tethering of cattle, and 
throwing cow-dungs on the land.’’ But 
, 3 uch act?, if unaccompanied with the 
'issGvbion of any adverse right, would not 
'□Gcessarily denote that a claim of owner- 
jship to the land was thereby asserted, 
jaud as observed by tho Judicial Com¬ 
mittee in tlie case of liadhamoni Vehi v. 
Collector of Khulna {^) possession in order 
to be adverse must be adequate in continuity 
;in publicity and in extent. The learned 
'Subordinate Judge does not appear to 
have considered these matters in decid¬ 
ing the question of limitation. We are 
of opinion that the case should go back 
for a hearing of the appeal. The decree 
of the lower appellate Court is accor¬ 
dingly set aside and thecase remanded to 
that Court for a re-hearing of the appeal 
in accordance with the above remarks. 
Costs to abide tho result. 

V-B./r.K. Cas<? remanded. 

*2. (1900) 27 (Jal 943=27 I A 136 (PC). 
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Richardson and Roe, JJ. 
Sailabala Debi and others —Decree- 
holders—Retitiouers. 


V. 


Nritya Gopal Sen Poddar and others — 
Judgment-debtors—Opposite Parties. 

Rule Nisi No. 839 of 1914, Decided on 
on 3rd December 1915, against order of 
Dist. Judge, Dacca, D/- 18bh May 1914, 
in Misc. Appeal suit No. 24 of 1914. 

Civil P. C. (1908), O. 21. R. 90—Sale in 
execution of rent decree—Mortgagee of non* 
trantferable occupancy bolding entitled to 


set aside sale—“Whose interests are affected 
by sale’’—Meaning of. 

A TOortgat’co of an entire non-transferable 
occupancy bolding, who has purchased the hold* 
icg in execution of bis mortgage-decree, is a 
person ‘ ‘wbese interests are affected by the sale'' 
of the holding in execution of a rent-decree, 
within the meaning of 0. 21, R. 90, of the Civil 
P. C. 1903, and aa such has a locus standi to 
apply under that rule to set aside the sale. 

[P 847 C1] 

The words of R. 90 “whose interests arc affect* 
ed by the sale" are very wide: 28 I.C. 182. Diet. 

IP 847 C1] 

Bamesh Chandra Sfin—forPetitionera. 
Brojendra Nath Chatterjee and Biraj 
Mohan Mozimdar—ior Opposite ParfcieSi 

Judgment.— This isarule calling up¬ 
on the opposite party to show cause why 
the order of the district Judge of Dacca, 
dated 18th May 1914, should not be 
set aside. The matter arises out of the 
sale of a holding at the instance of the 
landlords in execution of a decree for 
arrears of rent. The holding bad previ¬ 
ously been sold by a mortgagee of the 
original tenant in execution of a decree 
on the mortgage and purchased by the 
mortgagee for the sum of Bs. 400. At 
the sale at the .landlord’s instance, the 
holding was purchased by the landlords 
for the sum of Rs. 38 only. 
gagee then applied under 0. 21, K. . 
Civil P. C., to hav 3 the sale set aside on 
the ground of material ^tegulanty 
fraud in conducting the sale. The 
of first instance held that the toor gig 
had DO locus standi to make snobjn 
application and, for that and otW ^ .„i’ 

dismissed the application. On appe , 
the learned District Judge 
contrary, that the mortpgee was 
to make the application and, 
merits, he sat saide the Bale, are 
asked to set aside the o£ W 
trict Judge i^n the ground that 

jurisdiction to to^p^lyuo^e' 

not being a person entitled to W 

the rule referred to* It BbouH be 

tioned that the sale in both msUn^ 

the sale of an entire ..nino to 

tion at issue depends jotertsts 

be attached to the words ^ gQ 

are affected by the sale 10 • 

Our attention was invited , ^joids) 
pleader for the petitioners (the 
to the ruling of this Oourt 1 
of Abdul Bahman Sarkar v* J 
Behary Dutta (l). In that ^ 
held (the case arose in 


1. (1916)28 LC182. 
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that the purchaser in execution of a 
mortgage decree of an entire non- transfer¬ 
able occupancy holding was not compet- 
ent to apply under 0. 21, R. 89, Civil 
P. C., to set aside under that rule a sub¬ 
sequent execution sale hold in execution 
of a rent-decree in which the landlord 
himself had purchase! the property. 
The language of R. 89, is, however, not 
the same as the language of R. 90. The 
words of R. 90 “ whose interests are 
affected by the sale” are very wide and, 
in our opinion, it is impossible to say 
that the mortgagee in the present case 
does not come within the rule. For one 
thing, he is interested in the sale-proceeds 
and is clearly entitled to any balance of 
the sale-proceeds remaining over after 
the landlord’s dues have been satisfied. 
It seems to us that his interests were 
clearly affected by the sale which he seeks 
to have set aside and that the view adop¬ 
ted by the learned District J udge is correct. 
That being so, the rule must be discharged 
with costs. We assess the hearing fee at 
two gold mohurs. 

v.b./r.k. Rule discharged. 
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Ghitty and Smither, JJ. 

Sristidhar Ghose and’otliers-’Plaintiffs 
—Appellants. 

Kedareswar Biswas and others —Defeo- 
dants—Respondents. 

Appeal.No. 2883 of 1910, Decided on 
26th April 1918, from appellate decree 
of Sub-Judge, Khulna, D/- 2nd August 
1916, 

Bengal Land Revenue Salei Act (1859), 
S. S9^Sa]e of permanent tenure at revenue 
•ale doei not affect howla in existence from 
before lait lettlemeut of permanent tenure. 

Within a resumed kbas mabal there was a 
nim*oBat taluk (pormaneot tenure), of which tho 
latt eeUlement had taken place in 1903. Under 
thU nim^otat taluk there had eiiaUd a howla 
from 1688. The nim-osat taluk was sold in 1912 
at a revenoe sale under Aot 11 of 1859: 

Held', that the sale of the nim'Osat taluk did 
not affect the howla which had been in existence 
fron: before the last sattlement of the nioi’o.'at 
talnk. [p 047 c 2] 

Sarat Chandra Basak and Bepin 
Chandra Bose —for Appellants. 

Jadu Nath Kanjilal — for Respon- 
deots. 

Judgment.'^Tbis appeal is preferred 
by the plaintiffs and arises out of a suit 
brought by them to recover rent from 
defendants 1 to 11 as osat howladars. The 


plaiutifl'sclaimed as purchasers at a9 pies 
share iu a nim-osat taluk, within revenue 
sale of resumed khas ruiilial heaiiug Touzi 
No. 85fi. The revenue sale took place on 
20th March 1912 (1318). The tenant defen. 
dants pleaded that they were not liable 
to pay rent direct to the plaintiffs inas¬ 
much as there was in existence a howla 
created long ago by the outgoing owners 
of the nim osab taluk in favour of them- 
selves. 

When the case first came on for bear¬ 
ing before us on 7tb March last, we were 
of opinion that a remand would ho neces¬ 
sary for the determination of several 
questions of fact. On further considera¬ 
tion however we caino to the conclusion 
that all we required to know was when 
the nim-osat taluk was least re settled. 
It was argued before us on behalf of the 
plaintiffs-appellants that the howla, if it 
existed, was annulled by the revenue sale 
in 1912. The date therefore of tlm last 
settlement of the nim-osat taluk was 
clearly of the highest importance. Wa 
accordingly adjourned the case for the 
vakils to obtain the necessary icioimation 
from their clients. It is now conceded 
for the appellents that the last settlement 
of the nim-osat talnk took place in 1908. 
The learned Subordinate Judge has found, 
that the howla existed from 1250 (1883) 
and that rent was paid in respect of it 
down to 1316, two years after the final 
publication of the Record of Rights in 
Chaib 1314. He further finds that it had 
an existence altogether separate from and 
independent of the nim-osat taluk. It 
follows that it could nob he affected by 
the sale of the nim-osat taluk in 1912 
(1318) (see section 52 Act 11 of 1659). 
In these eircun.stances it is clear that 
the plaintiffs cannot recover rent directly 
from tho tenant defendants, and that 
their suit was rightly dismissed. This 
appeal fails and is dismissed with costs. 
v.b./r.k. Appeal dismissed. 
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Teunon and Newbould, JJ. 
Narendra Nath Lahiri and others— 

Defendants—Petitioners. 

v. 

Charu Chandra Rose—Plaintiff—Op- 
posite Party. 

Civil Rule No. 714 of 1917, Decided 
on Ist February 1918, against order of 
Sub.Judge, Alipore. 


'^is Calcutta Btmkesh v. Jagadiswar (Fletcher, J.) 


Specific Relief Act (1877), S. 9—Thakur- 
bari —Possession of—Actual possession of 
key to door amounts to physical possession 
for purposes of S. 9. 

Wbero plaiatili appomtod the pujari of a 
Tliakur Vhix}, defrayed the expenses of worship, 
rspairod tho buildiug and held the actual posses¬ 
ion of the key by which ttie door of the Thakur- 
gliar was opouod; 

ffel'J: that the possession of the plaintiff was 
^uch physical pos^ejsiou as the provisions of S. 9 
wore intcDcbd l*) protect* notwithstanding that 
the Thalvur Biri. as the residence of a deity, was 
op:n to the public. [P 848 C 1] 

llish Bckari Ghose and Tlira Lai 
Sani/al —for Petitioner, 

B. C. Milter and Rupendra Kumar 
Mitra—hr Opposite Party. 

Judgment.—This Rule is directed 
against an order made by the Subordinate 
Judge of Aliporo under the provisione of 
S.O, Specific Relief Act. The litigation 
is between two rival claimants to the sole 
shebaitship of a Thakur of the name of 
Siddeswari. The learned Subordinate 
.Tudge has found that the plaintiff in the 
suit brought in his Court was in posses¬ 
sion of the Thakur Bari of this Thakur 
and of the site thereof, and has noade 
an order directing that he do recover pos- 
session from the rival claimant. His 
order is attacked before us on the ground 
that the Thakur Bari as the residence of 
the deity or a house of god is open to the 
public and inasmuch as the defendant 
has not removed the image of the Thakur, 
it cannot he said that he has dispossessed 
the plaintiff from the Thakur within the 
meaning of S. 9, Specific Relief Act. We 
are unable to accede to this contention. 
On this earth Thakurs and other deities 
must be represented and their interests 
protected by mundane persons. The 
learned Subordinate Judge has found that 
the plaintiff was in possession of this 
Thakur Bari by appointing the pujari, by 
defraying the expenses of the deity’s 
worship, by repairing and in fact recon¬ 
structing the building, and by holding 
actual possession of the key by which the 
door of the Thakurghar is opened. In 
our view that is physical possession such 
as the provisions of S. 9, Specific Relief 
Act are intended to protect. We, there¬ 
fore, discharge this Rule with costs, five 
gold mohurs. 

v.b./r.k. Buie discharged. 
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Fletcher and Smither, JJ. 

Bymkesk Chakrabartty -Plaintiff- 

Appellant. 

V. 

Jagadiswar Boy and oi/iej-s—Defen- 
dants—Respondents. 

Appeal No. 2603 of 1915, Decided on 
2nd April 1915, from appellate decree of 
Sub-Tudge, Jessoro, D/- 12tb August 
1915. 

Evidence Act (1872), S. 13— Slatua of 
tenant—Decree in favour of stranger is ad¬ 
missible. 

A decree (whether obtained by the plaintifl’i 
predecessor or a stranger), in which it was found 
that tbs defendantS'tecants had a holding in a 
certain estate on a certain rental, is admissible 
under S. 13 for the purpose of showing that the 
defendants held a holding in that estate on that 
rental. [P 848 02] 

Sureiidra Madhab Mallik and Satis 
Chandra Bose —for Appellant. 

Fletcher, J.—This is an appeal by the 
plaintiff from a decision of the learued 
Subordinate Judge of Jessore, dated 12th 
August 1915, affirming a decision of the 
Munsif of the same place. The plaintiff 
brought the suit to recover rent for the 
years 1313 to 1316 B. S. He snedasa 
5-annas 4.pies cosharer and he alleged 
that the defendants had a holding of which 
the rent was Rs. 17. The estate in which 
the plaintiff was a cosharer bore tauzi 
No. 250 of the Jessore CoUeotorate. The 
plaintiff is a person who has purchased 
this share in the month oi September 
1906. In support of his claim the plain¬ 
tiff gave in evidence a decree obtained by 
another cosharer also of a 5 annas 4-pie3 
share in which it was found that the de¬ 
fendants had a holding in the estate of 
which the Tauzi number was 250 of the 
Jessore Collectorate, and that the rent of 
that holding was Bs. 17 per annum. It 
quite clear that to prove these facts the 
decree in the other suit was a relevant 
document. There cannot be any donbt 
about it whether the decree was by apre-j 
decessor of the plaintiff or by a strangefi 
under the provisions of the Evidence 
Act that decree is admissible anJ, no 
doubt, it is an important document. 
The learned Judge in the primary CoQ” 
thought that the decree was not admis- 
sible at all. The learned Judge in tea 
lower appellate Court held that the 
cree could only be given in evidence ii 
plaintiff could prove that the Perao^o 7° 
had obtained it was his cosharer. ” . 

understand the learned Judge meant i 
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that the plaintiff had gob to prove tliat 
Jogendra, i. e., the person who had ob¬ 
tained the decree and the present plain¬ 
tiff were cosharers in the estate at one 
und the same time and that otherwise the 
document would not be admissible in 
evidence. That, I do not agree, was the 
proper view at all. This document was 
obviously admissible under'S. 13, Evidenco 
Act, for the purpose of showing that tlie 
defendants held a holding in this estate 
Tauzi No. 250 and that the rent of that 
holding was Rs. 17. The case roust 
therefore go back to the lower appellate 
Court to have the appeal re-heard after 
due attention being given to the decree 
obtained by Jogendra. Costs of this ap¬ 
peal a^d of the lower appellate Court 
will abide the result of the re-hearing by 
the learned Subordinate Judge. 

Smither, J.— -I agree that the decree 
is admissible in evidence and the case 
must therefore go back. 
v.B /r.k. Case se^it hack, 

A. 1. R. 1918 Calcutta 849 

Mookerjee and Richardson, JJ- 

Meher Ali &ndi anothei —Defendants 
Appellants. 


V. 

Kalai Khalashi — Plaintiff—Respon- 
‘dent. 

Second Appeal No. 2929 of 1913, De¬ 
cided on 23rd March 1915, against decree 
of Diet. Judge, Paridpur, D/-7th June 
1913. 

(») Bengal Tenancy Act (8 of 1885), S. 4 — 
Raiyat at fixed rent can create a permanent 
heritable under-raiyat interest. 

A raiyat at a fixed rate of rent is competcot to 
create a permaneDt hotitable interest in favour of 
bis grantee, although the latter is an under- 
raiyat ; AIR lau Cal 485, Foil. [P 349 0 2) 
(b) Lease—Permanency—Word “kayemi” 
imply not fixity of rent but permanency of 
occupation. 

The use of tbe term “kayemi” in a liabulyaf 
imports not fixity of rent, but only permanence 
of oeoupatlon of the land : IQ C IK 2/ 175 • 6 C 

[P 860 C 1] 

ic) Bengal Tenancy Act (8 of 1885), S. 4- 
An fwupancy raiyat cannot create perma 

‘‘nf«r-raiyali interest. 

Whore the plaintlfl li an occupancy raiyat, b( 

ocjeatein favour of bis graute. 
a pormauent heritable under-ralyatl interest. 

Wh.,. the grant.. .. f 

The description of a kubnlyat as “ sthaye 

1918 C/107 Si 108 


karsba ]:abul>.at, ” duo.s not ncccfsariiy imply 
tbattlm. grautcn was iutcodcd to'have a porma- 
nciit licritatl? interest. [P 8,50 C 1] 

(e) Landlord and Tenant — Ejectment— 
Ejectment suit before end of agricultural 
year—Tenant dead— Proper form of decree 
would be against representatives to bo cxe* 
cuted after end of year. 

Where the suit \v;is iastilutoJ bofaro tno cx- 
piry of tiiu agricultural ye^r currout at the lima 
when the original Uud^r-raiyat died : 

Hchl : that the proper form of the (l-?crc'i 
would ho oiio for ejectment again4 bi^ rrpresell- 
lalivos, the defondant', ti bi execulo l only on 
the expiry of that rarticular agricultural year. 

[V S5U C •>] 

Surendra Chandra S-n—lov AppoU 
lants. 

Rupeitdra Kumir Mitra—iov Respon- 
dent. 

judgment,—This is an appeal by the 
defendants in an action in ejectraant. 
The ancestor of the defendants esocuted 
a kabiilyat in favour of the plaintiff on 
Ist June I6S9 in respect of tlie disputed 
hod, which covers an area of six cottas. 
Tbe original tenant died in 1910. On 4th 
April 1911, the plaintiff coroiuonccd this 
action to eject defendants who are liis 
descendants, on the ground that as the 
household interest was not heritable, 
they had no right to remain in occupa¬ 
tion of the land. The Courts below have 
decreed tbe suit. In support of the pre¬ 
sent appeal, it has been urged that the 
plaintiff vas a raiyat aba fixed rate of 
rent and was competent to create, as he 
did, a permanent heritable interest in 
favour of his grantee, although the latter^ 
was an under-raiyat. It has not been 
disputed by the respondent, and in view 
of the decision in Flari Mohan v. Atal 
Krishna Bose (l) {Rule No. 12G0 of 1913 
decided on 11th June 1913), it cannot be 
disputed, that this result would follow 
if the plaintiff is a raiyat at a ti.xed rate, 
but it has been argued that he is not a 
raiyat of that description. 

In the kabulyat executed by the 
ancestor of the defendants in favour of 
the plaintiff the interest of the latter is 
described as a kayemi karsha joto. The 
contention of the appellant is that the 
use of the term kayemi indicates that the 
plaintiff was a raiyat at a fixed rent. This 
position has been esntroverted by the 
respondent, and reliance had been placed 
on the decision in Vazel Sheikh v. Kera- 
muddi Sheikh{2) to show that the term 
kayemi does not necessarily indicate fixitv 

, AlRlOMCil 4P5=23IC925. 

q’ (1902) 6 0 W N 916. 
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of rent. Pxeforeoce has also been ma<le to 
para. 15 of the report of the Pent Law Gom- 
ii)iT-^ion,iiateil 15th July 1880 published 
in the Calcutta Gazette of 21st July 1880. 
The opinion was expressed by the Com 
missioncri:, as the result of their inquiries, 
that in L.i.'.keif^unj even the interest of a 
liowiaJiir is not held at a fixed rent, and 
this indeed, was the view adopted by the 
Court in the case ol Huromohav Mool:erjee 
V. liance Lalun Idovee Dassee (3). If the 
interest of a howladar does not imply 
fixity of rent, it is obvious that a sub- 
ordinate tenant, whose interest is that 
of a kayerni karshadar, does not hold at a 
fixed rent. We are of opinion that the use 
of the term kayem" imports not fixity 
of rent, hut only permanence of occupa¬ 
tion of the land, and this view is in ac- 
cordauce with that adopted in Gajra- 
tuUa V. Girisk Clia^idra Bhnumik (4) 
and Fazel Sheikh v. Keramuddi Sheikh- 
|(2). The position, then, is that the 
plaintiff was an occupancy raiyat and was 
not comi) 0 tent to create in favour of the 
ancestor of the defendants a permanent 
heritable under-rai>at interest. 

It lias been finally argued on behalf of 
the appellant that as the kabulyat is 
described as sthayee karsha kabulyat, the 
intention of the grantor, whatever restric- 
tions there might have been on his own 
right, was to create a permanent and 
heritable interest in the grantee, and that 
notwithstanding the provisions of S. 85, 
Ben. Ten. Act, it is not open to him to 
question the validity of the grant made 
by him. In our opinion, there is no force 
in this contention, for the description 
of the kabulyat as “sthayee karsha” 
kabulyat does not necessarily imply 
that the grantee was intended to have a 
permanent heritable interest. We must 
take that expression along with the des¬ 
cription of the interest of the grantor 
himself, who was only an occupancy 
raiyat, and not a raiyat at a fixed rent ; 
he could not consequently be assumed to 
have created in the grantee a permanent 
heritable interest in contravention of the 
express provisions of the law. In this 
view, no question of estoppel arises. If, 
then, the grantee was an under-raiyat, 
as be must be held to have been, it can¬ 
not be disputed that his interest was not 
heritable. This view is supported by the 
cases of Arip Mandal y. Ram Ratan 

3. (1864]rWR5, 

4. (1908) 12 C W N 176. 


Mandal (5) and Jamini Sundar.J)ass t. 
Rajendra Nath Ckuckralulty (6). With 
reference however, to the decision of the 
Full Bench in Arip Mandal v. Ram 
Ratan Mandal (5), it has been argued 
that as the present suit was instituted 
before expiry of the agricultural year is 
which the tenant died, the suit was pre¬ 
mature and was bound to fail. We are 
not prepared to accept this contention as 
well-founded. Assuming that the suit 
was instituted before the expiry of the 
agricultural year current at the time 
when the original under-raiyat died, the 
proper form of the decree would be one for 
ejectment against his representatives, the 
defendants, to be executed only on the 
expiry of that particular agrioultojal year. 
It is not disputed that the agricultural 
year mentioned has expired long ago aud 
that the defendants have nevertheless 
continued in occupation of the land- 
The decree for ejectment made by the 
Court below must consequently be affir¬ 
med and Ibis appeal dismissed with 
costs. 

V b./r.k. Appeal dismissed. 

6. (1904) 31 Cal 757. ' 

e. (1907) lie WN519. 
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Sanderson, C. J. and Mookbbjee, J. 
Budhu LaZ—Appellant. 

V. 

Chattu Gope—Respondent. 

Appeal No. 12 of 1916 , Decided on 27tb 
. November 1916, from original order of 
Chaudburi, J., D/- 6th December 1915, 
reported in 36 I. C. 472. 

(a) Letters Patent (Cal.), Cl. 15-Order of 
remand on refuial lo tanclton il juog®®® 
under Cl. 15 and hence appeal ii®** 

An application was made in the Small UW 
Court, CalcatU, on behalf of the defendant, lor 
sanction to prosecute the pleintifl, under B. 

I. P. C„ for having fraudulently and disbonesllf 
end with intent to injure andannoy tho defen 
dant made a claim which he knew to be false a 
also under S. 193.1. P. C.. for having, m an 
application for leave to institute a soU.kDOwingij 
and intentionally made a false 
legally bound to state the truth- The Judge 
the Small Cause Court refused the saDction, on 
the ground that the statementJ were not made in 
the course of a judloial proceedingand thaUn® 
had been an undue aud unreasonable delay i 
making the application. Defendant then 
plied to the High Court, and the learned Jnop 
who heard the application came to tbe condos o 
that the statement had been made in the oo®, 
of a judicial proceeding, and that the . 

been explained away; and he made an order 
the matter should bo further investigated hj . 
learned Judge of the Small Cause Court and t 
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that Judge should determine, upon the matorinls 
Disced before the Court and having regard to hia de¬ 
cision, whether or uot sanction should bo grunted: 

Held', that the order of tho learued .Tiidgn of 
the High Court was a ‘‘judgment” within tho 
meaning of Cl. 15 of the Letters Patent and tliut 
an appeal lay against that order under that 
clause: 8 B. L. ii. 433 aud 4 CaJ. 631, Ili-I.oii: 
A. I. R. 1914 C(il. 597; 12 M, L. J. 403; 43 Cal. 
867; 13 B. h. R. 91 and 30 Uad. 311, Ref. 

IP 852 C 1; P 853C 2l 
(b) Criminal P. C. (1898), S. 195 (6)-Cl. 6 
does not authorize remand for further in¬ 
quiry. 

Under S. 195 (G) the sole power given to the 
learned Judge of the High Court was to revoke 
a sanction given or to grant a sanction refused 
by the subordinate Court and that he had no 
power to remand the case for further inquiry 
and decision by the Small Cause Court. 

[P 854 Cl; P855 0 2] 
Pet 4foo/fcrjce, J .—Where a subordinate Court 
refuses sanction under S. 195, the superior Court 
is autbori:isd either to confirm tbat order or to 
grant sanction, but it bas no power to remand 
the case for further inquiry and for final disposal 
in accordance with the resuit thereof: lOM.L.J. 
45a: -3 All. 512; 8 I. C. 679 and 7 P. R. 1913 
Cr.,i?ef. on. [P 355 0 2) 

(c) Criminal P. C. (1898), S. 195—Superior 
Court has inherent power to take fresh evi¬ 
dence. 


In dealing with an application for sanction 
under 8. 195, Criminal P. C., in appeal, a supe¬ 
rior Court bas inherent power to take such steps 
as may be necessary to enable it to discharge the 
duty imposed upon it, e g. to take further evi¬ 
dence in its discretion: 32 Cal. 379 and 33 Mad. 
90, Di$$.from. 32 I. C. 157. Rel. on. 

[P 855 0 l; P 857 C 2] 


(d) PraOlice-^Procedure —Act creating ne 
procedure— That alone must be followed. 

In the case of an Act which creates a ne 
jurisdiction, a new procedure, new forms or ne 
remedies, the procedure, forms and remedii 
there prescribed and no others must be foUowe 

[P 8'6 C' 
Si. 195 (6). 43 

and 439-CI. 6 provides for correction « 
lower Court's order—Power of superinte 
dance is not derived from S. 435 or S. 439 i 
S. 115. Civil P. C. 

ScotioD 195, Criminal P.C., creates a speci 
lutisdiciion and provides in Cl. 6 the macbinei 
for the cartectioD of possible errors committi 
by the prirnary Court. Consequently the inte 

^ (G) of tho latt 

Oodo. Case-law dx^ussed. rp r 

The C,lml..l Ood, d„a, ao„fa 

151. Civil P ( 

but that section does not lay down anv m 

Si ?o7orthfl recc 

nitlon of the inherent power of the Conrtto ma 

such orders as may bo neceisary for the en^s 

jOBtJce. This Inherent power la In no sense n 

trloted ID application to civil cases; It is tqua 

upplicable to criminal matters. The powetls r 

oaprioiou«!y or arbitrarily exercised; it is exi 

o sed fxdebitaiustitae to do that real and sc 

lUntial justice for the administration of whi 

alone Ocorte exist; but the Court, in the exi 


ciso of siioh Inheront power, must bo careful to 
900 that it'^ (locision is based on sound concral 
l*rinciplos and ia not in conllict with them or 
with the intonlions of tho Tj^'^i^l ituro as indi* 
calnd in statuloiv provisions, [V Sfi? C2] 

(f) Criminal Trial—Inherent power—Cri¬ 
minal Courts have inherent power though no 
analogous provision as S. 151, Civil P. C., oc¬ 
curs in Criminal ?. C. —S. 151 Civil P. C» 
gives only legislative recognition to inherent 
power which already exists it does not create 
one—Inherent power, how to Br used stated, 

Orirainal Courts no thin civil Cmrts, 
exist for the admiui>tratioii of jusliup, and Cviuls 
of both description liavc iuLercfit power to in >uld 
tho procedure, subject to the ‘Statutory provf>i'jUs 
applicablo to llic uritti-r in band, tovn di!.' them 
to di^charoo their functions a-if^>urtsot j!i*lico : 
IG /. C. 257 and G Cal. 41, 0 2) 

K. N. Clio/rlhurn —,'oi' .App.llant. 

B, C. Miiler—loi Essponcienb. 
Preliminai'y Judgment 

Sanderson, C. J. —In this case the 
leavned Standing Counsel has baleen a 
preliraiuary point that there is lo right 
of appeal. The position is as follows: 
An applie.Uion was male iu the Small 
Cause Court of Calcutta ou l.ehalf of the 
defendant, for sauctiou to prosecute the 
plaintifi', under S. 20y, 1. P. C., forhav- 
ing fraudulently and dishonestlyand with 
intent bo injure and annoy the defendant 
made a claim which he knew bo he false 
and also under S. 193, I. P, C.. for hav¬ 
ing, in an application for leave bo institute 
a suit, knowingly and intentionally made 
a false etatemant when legally bound to 
state the truth. One of the learned 
Judges of the Small Cause Court refused 
the sanction basing his judgment upon 
two grounds. The first was that the 
statements were not made in the course 
of a judicial proceeling, and the second 
was that there hal been undue and un. 
reasonable delay in miking the applica¬ 
tion. The statement referrel to was 
male upon allirmabioQ upon an applica¬ 
tion for leave to sue people who wore 
outside tho jurisdiction of the Small 
Cause Court. The applicition having 
been rofusol, a further application—lad- 
visedly use this word and do not use tho 
word appeal—was made toOhaudhury, J., 
alleging that the decision of the learned 
Judge of the Small Cause Court was 
wrong, and that sanction ought to have 
been granted. The learned Judge came 
to the coDclusiou tbat the statement had 
been made in the coarse of a j'udicial pro- 
oeeding, and that the delay had been 
explained away; and, he made an order 
that tho matter should be further inves¬ 
tigated by the learned Judge of the Small 
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C:i'.is9 Court aod that that Ju^se should 
dotermine, upon the iiuteriah placed 
before the Court and having regard to 
Chau'lhnri, I's. decision, whether or not 
sanction should be granted. 

A'lainst that decision the plaintiff 
Budlui FjiI has appealed. Thereupon, as 
I h ive already stated, the learned stand¬ 
ing ccuopel took a preliminary objection 
that there was no appeal, on the gnound 
that the order mado by Chaudhuri, J., 
w.a> not a judgment within the meaning 
of Cl. Id, Letters Patert. I do not 
think tliat I need dwell at length upon 
ono point to which refereuce was raadeby 
tho learned standing counsel, because ho 
did not really to my mind seriously urge 
it. I do nob think it can be said that 
this was r.D order made in acriminal trial 
within the meaning of the words in 
Cl. 15- The point that the learned stand¬ 
ing counsel e‘rnestly argued is that it is 
not a judgment within the meaning of 
that clause. Now, the definition of the 
xvord “julgnient" relied upon is that con- 
taiced in the learned Couch, C. J’s judg¬ 
ment in tho well known case of Justices 
of the Peace for Calcutta v. Oriental Gas 
Company (l). The passage (which U at 
p. 453) is this; 

"We think that ‘judgment’ in Cl. 15 means 
a decision which affects the merit's of the ques¬ 
tion between the parties determining some right 
or liability. It may be either final or preliminary 
or interlocutory, the difference between them 
being that a final judgment determines the 
whole cause or suit, and a preliminary or inter¬ 
locutory judgment determines only a part of it, 
leaving other matters to be determined.” 

Now, there have been numerous cases 
dealing with this point, and I think I am 
right in saying that the definition given 
by the learned Chief Justice has never 
been regarded as absolutely exhaustive, 
and whenever this point is taken the 
Court has to make up its mind whether 
the particular order in question is a judg¬ 
ment within the meaning of Cl. 15 hav¬ 
ing regard to the nature of the order. 
Tn my judgment the order which was 
made in this case bv the learned Judge is 
% judgment within the msaning of Cl. 15. 
Therefore there is a right of appeal. Let 
me state quite shortly how the matter 
appears to my mind: Two points wera 
taken before the learned Judge. The fiwt 
of them was that the statements relied 
upon were made in the courseof a judicial 
proceedin?.- The secon d was that alth- 

1, (1872) 8 bTr 433=17 W R 351. 


ough there had been delay, that delay 
could bo and was explained away. As 
regards the second point the learned 
Judge thought that there was an explana. 
tioD of the dealy. 

As regards the first point, he came to 
the conclusion and decided that the state¬ 
ments were made in the course of a jadi- 
cial proceeding. Now, was not that a 
question which was between the parties? 
Certainly it was. The plaintiff was 
alleging on the one hand that the abate, 
menbs were not made in the coarse of a 
judicial proceeding, the prosecution, on 
the other band, was alleging that they 
were made in the course of a judicial pro. 
ceeding. It may be said that this was 
the main question between the parties. 
If the learned Judge had come to the 
conclusion that the statements were not 
made in the course of a judicial proceed¬ 
ing, that would have pub an end to the 
matter, and the application would be 
dismissed. This case therefore comes 
within the exact words of the learned 

Couch, C. J. when he said: 

*‘I6 means a deo'sion which affects themenw 
of the question between the parties determining 
some right or liability/* 

Of the other oases wbioh have been 
referred to, one is Ebrahim v. Fackhur- 
unnissa Began (2). which is a decision of 

Garth, C. J. He says, 

"I think that the word ®! 

judgment or decree which ^(,65 

way or the other in ite enUtety, a . . 

not mean a decision or order of iaolited 

character which merely reanltoltbe 

point, not aflecting the merits or result oi we 

entire suit.” , , • 

As I have pointed out, the o 

the question as to whether the 
were made in the course of a 
ceeding, wasone which affected the 
or result of the entire matter, fo if ^ 
had been decided in one way, 
favour of the applicant s contention. * 
would have put an end to the proceeding 

altogether. For these 

that the order appealed against n 

ment within the meaning of Cl. 

Letters Patent, and that there is 

°'EerjeeJ.-I agree tot ^ 

peal is competent and that the P 

nary objection must ® jgj of 

appeal is directed against an o.ue 

Chaudhuri. J Ori^i- 

beeo made under 01. (6),_ 3- 

na 1 P n. The aDpellapt insti totgl*^ 

”2. (1879) 4 Cal 631. 
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against the respondent in the Court of 
Small Causes at Calcutta. The defen¬ 
dant entered appearance; but at the trial 
the plaintiff made no attempt to prove 
his olaim, with the result that the suit 
was dismissed. An application was sub¬ 
sequently made on behalf of the defen¬ 
dant for sanction to prosecute tlie plaintiff 
under S. 195, Criminal P. G. for offences 
punishable under Ss. 193 and 209,1. P. C. 
The Small Cause Court Judge dismissed 
the application (orsanction, principallyon 
the ground that no offence had been com¬ 
mitted, because a statement made on 
oath in the course of a proceeding for 
leave to sue is not a statement made in 
a judicial procesding. The defendant 
thereupon applied to Chaudhuri, J., under 
S. 195 (6), for reversal of this order of 
the Small Cause Court Judge. Chaudhuri, 
J., came to the conclusion that the state¬ 
ment mentioned must be deemed to have 
been made in the course of a judicial pro- 
ceeding and that consequently the order 
of the Small Cause Court could not be 
sustained. He did not, however forth¬ 
with grant sanction to prosecute the 
plaintiff under S. 195, but directed the 
Small Cause Court Judge to hold an 
enquiry and to pass such orders as might 
seem htand proper, on the result thereof. 
The appeal is directed against this order. 
The contention of the respondent is that 
the decision of Ciioudhuri, J., is not 
a judgment within the meaning of Cl. 15, 
of the Letters Patent. That clause, in so 
far as it is material for the purposes of 
the present case provides that 
an appeal ehall He to (he High Court from a 
lodgment^ Dot beiag a eeritence or order passed 
or made \tx auy criminal trial of one Jadge of tbo 
said High Court/’ 

It is obvious that the order in question 
cannot in any sense be describol as a 
sentence passed or order made in any 
criminal trial by one Judge of this Court. 
The proceeding before Chaudhuri, J., fell 
within the scope of S. 195 (6) and although 
of a orioaioal nature [Hume v, Puresh 
Chander Ghose,^ In re An Attorney (.3)], 
was plainly not ‘‘a criminal trial" Chakra- 
pani Aiyangar v. King-Emperor (4). 
The question accordingly arises, whether 
the decision was a judgment. Reference 
has been made to the definition given by 
Sir Richard Coach, 0. J., in the case of 
Justice of the Peace for Calcutta v. 
Oriental Gas Company (1): 

8 . A I K I'JU Cal 6J7=4l Cal 416-^2 1 0 821 

4. (190i) 12 UL J 408. 
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"Judgment in Cl. 15 moans a decision which 
affects the merits of the qiicatioa between the 
parties dotermining some right or liability. It 

may he cilbor final or preliminary or itifetlocu- 
tory. Tho difforeiico between them being that a 
Anal judgment dotorminos the whole case cr suit 
and a preliminary or interlocutory judgment de¬ 
termine-! only a p;i.ft of it, leaving other matters 
to be detormiued." 

According to this deliuibion, the cir¬ 
cumstance that tlio Older directs an in¬ 
quiry and is cods-3 [iiently of a p'-elirni- 
nary or interlocutory character, does not 
shew tliat it is not a judgment. The true 
question in controversy tlms i^!. whether 
the decision affects the n-erits of tlie 
question between the parties hv deter¬ 
mining some right or liability. Now, tlie 
appellant is liable to be prosecuted only 
after sanction has been granted under 
S. 195, Criminal P. C., for offences with¬ 
in the scope of Ss. 193 and 209, I. P. C., 
if the atateraant imputed to him may 
rightly l)$ held to have been made in the 
course of a judicial proceeding. The Small 
Cause Court Judge took a view favourable 
to him; Chaudhuri, J., has expressed a 
contiary opinion. It is clear to my mind 
that in these circumstances the decision 
does affect the merits of the question bet¬ 
ween the parties by determining liability. 
It is not necessary for our present pur¬ 
pose to refer to the numerous ja<licial 
decision which embody an attempt to de¬ 
fine or elucidate the meaning of the term 
judgment as used in Cl. 15 of the Letters 
Patent, and which were analysed by me 
in the case of Mathura Sundari Dassi v. 
Haran (Jliandni Shaha (5); but I desire 
to emphasise this point that tlie defini¬ 
tion given by Sir Richard Couch, while it 
furnishes a useful test, is not a statutory 
definition and cannot bo deemed inflexible 
and exhaustive. In every case where the 
Court is called upon to decide whether 
the decision under appeal is or is not a 
judgment within the meaning of Cl. 15 of 
the Letters Patent, regard must be had 
to the nature and the contents of the 
order. 

It may not be easy to reconcile all 
the reported decisions on their special 
facts, or to draw a dividing line between 
different classes of oases, such as Uadjee 
Ismail V. Hudjee Mahomed (6) and Eb- 
rahim v. Fackhrunnissa Begam (2). But 
the present case is reasonably free frono 
difficulty, and I entertain no doubt that 


6 . (1916) 43 Cal 857=31 1 C G34. 

6 . (1874) 13 E L R 91=21 SV R 303. 
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the appeal is competent: cf. Rama Iyer 
V. Vcnkatni'hnja Padnifochi (7). 

Final Judgment. 

Sanderson, C, J.—This is an appeal 
from the rlccision of Chaudhuri, J., given 
on Gtli December 1015, whereby ha direct¬ 
ed that an in^iuiry should be held bv ono 
of tho learned Judges of the Small Cause 
Court as to whether sanction should be 
given to prosecute one Budhu Lai, the 
plaintiff in the Small Cause Court Suit 
and the a])|iel!ant in this Court upon the 
ma'erials placed before that Court, and 
whotlicr tlie grounds upon which the 
jurisdiction of the Court was invoked 
when leave was asked for to institute the 
paid Suit No. 15292 of 1013, are true or 
untrue. 

Wo have already disposed of the preli¬ 
minary point taken by the learned Stand¬ 
ing counsel and held that an appeal hy 
from the decision of Chaudhuri, J. We 
have now to decide the appeal on the 
merits. 

r have already sufficiently stated the 
facts in giving julgment on the pralinai- 
nary point, and I nee I not repeat them. 
The first point which arises is whether 
the learned Judge had jurisdiction to 
make the order iu the form to which I 
have already referre l. Ths applicitiou 
was healed: “fn the matter^of 3.115, 
Civil P. C..” but the learned Judge at 

the hearing suggsstel tbit it would bs 

more aripropriate if it were made uoler 
the Criminal Projedure Code, and in fact 
the learned standing counsel treated it as 
sueli an appUoation, and the learned Judga 
purporled to make the order under 
S. 195, Criminal P. C. Tiie Small Causs 
Court being subordinate to this Court, it 
is clear that this Court had jurisdiction 
under S. 195 (6), Criminal P. 0., to deal 
with the application; but in my judgment 
it is 9;jual[y clear that under this section 
there was no power in the learned Judge 
to remand t'ncase to the S nail Cause 
jCourt for furtlier iniuiry. Under this 
| 80 ction the sole power given to this Court 
is to revoke a sanction given or grant a 
sanction refused by the subordinate Court 
and therefore in my judgment, the order 
made in the form already referred to, 
:which amounted to a remand for further 
|io^•luiry and decision by the small cause 
Court, cannot bo upheld. This was not 
really disputel by the learned standing 
counsel, hut he urged that such an order 
7. (1907J 30 Mad 311. 


could be supported by reference fcoS. 115i 
Civil P. C. As regards this point, it 
must be remembered that the proposal 
of the learned Judge to deal with this ap- 
plication under S. 195, Criminal P. C, 
was adopted on behalf of the applicant! 
and in my judgment, it would not be 
right for us in a ease of this kind, which 
is of a criminal nature, to allow the ap. 
plicaut, who is really the C. I. D., to 
shift iiis ground again even if we had 
power to act under S..U5, Civil P. C. 

The prdinary rule of this Court is that 
it will not interfere and exercise its 
powers under S. 115 Civil P. 0., if the 
aggrieved party has other remedy avail¬ 
able, though it may do so in exceptional 
cases. There being the remedy provided 
by S. 195, Criminal P. C., I do not think 
it would be right for us under the cir¬ 
cumstances of this case, even if we have 
jurisdiction so to do, to exercise the 
powers given to the Court under S. 115, 
Civil P. C. It must therefore be oonsi- 
dered what order should be made in this 
case. It has beendecided byChaudburi, J., 
that the learned Judge of the Small Cause 
Court was wrong in holding that the ap¬ 
plication for leave to sue was not a stage 
in a judicial proceeding, and I concur in 
Chaudhuri, J.'s judgment- He held fur- 
ther that the delay in making the app\i« 
cation had been explained to his satisfac- 
tijn: I see no reason to differ from bis 
decision on this question of fact. The 
circumstances of the case wore certainly 
remarkable, so far as the facts, whicn 


have before us, indicate. 

The plaintiff instituted {it ia said on 
behalf of another parson) seven suits m 
the Small Cause Court against Chattu 
Gope (the petitioner beforaCbaudburM-J 
and others: the case against Cbatfco Gope 
being based on a promissory note allege 
to have been given in respect of monsy 
advanced by the plaintiff at the reques 
of a third person and to have been 0*?* 
cited by Chattu Gope io Cabutta lu 
September 1911. Cha'ttu Gope and the 
other defendants in these suits being re¬ 
sident outside Calcutta, the | 
Budhu Lai, made application for leave o 
sue, and ssvora that the money was I®** 
in Calcutta and payable in Oalcut *• 
When the oases came on for trial, neit ® 
the plaintiff not the allege! other person 
gave any evidence themselves or proauos 
any witnesses, but agreed to abide J 
the defendant's deniaion oabhof their w* 
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bility. No decision has been given on the 
merits of the application for leave to pro¬ 
secute, and under the circumstances of 
the case, in my judgment, it is desirable 
that such a decision should ba arrived at 
by this Court'; and tlie proper course will 
be to remit the application to a Division 
Bench and as Chief Justice, I datermine 
as I have power to do, that the case shall 
be remitted toTeunonand Chaudburi, JI. 
By this course I hope further delay will 
be prevented. The question remains whe¬ 
ther on the bearing the application will 
be confined to the materials which were 
before the Small CauseOourt, or whether 
the Court will have power to take evi- 
dence. I should be sorry to be compelled 
to hold that the Court had no power to 
take evidence on such an application as 
this. If I w'as compelled so to bold, un- 
tortunate results -might happen: it might 
happen that the Judge of a subordinate 
Court might decide to refuse sanction to 
prosecute on a point of law without giving 
the accused person an opportunity of 
being heard on the merits. Upon an ap¬ 
plication under S. 195, Criminal P. C., 
the High Court might decide (as it did in 
this case) that the judgment of the sub¬ 
ordinate Court on the poiot of law was 
wrong: and the Court would then have 
to decide whether sanction to prosecute 
should be granted. In such a case it 
would be a great hardship on the accused 
person if he were debarred from giving 
ins explanation before the High Court, 
especially as the Judge of that Court un¬ 
der S. 195 could not remand the case for 
further inquiry and decision. 

In my judgment the learned Judges can 
take evidence as to the merits of the ap¬ 
plication. In fact evidence in the shape 
ol affidavits, has already been given be¬ 
fore Chaudburi, J., and the affidavits are 
on the file available for the use of the 
Court““it will be open to the Court to 
consider ench evidence and to take further 
evidence if it thinks fit, due care of course 
being taken il any examination of wit- 
oessee takes place, that the person against 
whom the charge is made is not put into 
a position of prejudice, or called upon in 
any wav to incriminate bimeelf. 

Mookerjee, J.— I agree that the order 
made by Cbandhuri, J., cannot be sup¬ 
ported. The Small Cause Court Judge 
dismissed the application (or sanction to 
prosecute the appellant under S. 195, 
Oriminal P. G., on the ground that the 


alleged offence had not been committed 
in relation to any proceeding in any Court. 
The applicant for sanction then brought 
up the matter to tliis Court under S. 195 
(6) read withS. 195(7)(c), Chaudliuri, J., 
had liehl, and iu my ojiinion correctly 
held; that the ground assigned by tho 
Small Cause Court Judge in support of 
his order is erroneous; ho lias accordingly 
discharged that order and rainanded the 
case for io'iuirv and liual disposal l^v the 
Small Cause Court Judge, It Ins been 
argued before us that tho order of romanil 
for fresh investigilion is erroneous as 
not contemplated by S. 195 (b). 
clause provides that any sauctiou given 
or refused under the section may he re¬ 
voked or granted by any authority to 
which the authority giving or refusing it 
is subordinate. Whereas, in tho ca^e be. 
fore us the subordinate Court has refused 
sanction the superior Court is, upon a plain 
reading of S. 195 (b), autborijied eithar 
to confirm that order or to grant sanction; 
but the superior Court is not authorized 
to remand the case for further inquiry 
and for final disposal in accordance with 
the result thereof. This position cannot 
he and has not been conteste.t; it is in¬ 
deed supported by several judicial deci¬ 
sions: Anonymous [L. P. A. {Mad,) No. '61 
of 1906) (8j, Beni Pershad v. Sarju Per. 
shad (91. In re Kamma Narayanappa 
(lO) and Muhammad Ishaq v. Muquin- 
uddin (11). Bub the Standing Counsel 
has contended that vphen a subordinate 
civil Court has made an order under 
S. 195 . the High Court is compotenb to 
interfere, not merely under Cl. (' ) of that 
section, bub also in the exercise of its 
revisional powers under S. 115, Civil P.C. 
and to pass, under this latter section, 
such order as it may deem proper. In 
support of this view, reliance has been 
placed upon the decision of Pugh, J., in 
liamdiu Bania v. S<?iy Balcsh Singh (12), 
which is basedupoD theview taken by the 
Allahabad High Court in In ih'i matter of 
Bhup Kunwar (Id) and Salig Ham v. 
liamji LaliU). There has been con- 
siderable divergence of judicial opinion 
upon the question, whether, when a High 
Court revises an order of a suhordinabe 

8 . (1906) IC M L J 45n. 

9. (Ull) 83 All 612=9 I 0 982. 

10. (1910)8 10079. 

11 (1913) 7 P R 1913 Or =19 10 178. 

1-2. (1910) 87 Cal 714=0 I 0 473. 

13. (1904) 26 All 249. 

14. (1906) 28 All 564. 
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civil Ccurt made under S. 105, Criminal 
P. C., the source of th^ authority for such 
interference should le sought in S. 115, 
Civil P. C,. cr in S. 'p-9, Criminal P. C. 

Tho caser. cf limn Prosad Hoy v. Sooha 
Jtoy (15), (Idiu Chiiran IShalia v. Girija 
Sinidfl)/ Dasi (IC), In re Chennanaaoud 
(l7), Muhaiujuail Yoknh v. jiluhninmad 
Tyuo (iji), Salnj Horn v.Hamji Lai (14), 
Kannaiiilath Ivioichi Nair v.Alonmntha- 
nath Uaman Nair (19), Kali Prosad 
Chatlcrji V. Bhnban Nohini Dasi (20), 
Mohomed Bnakhu v. Quecn.Einpress{'2\), 
li'-imjU Snifih V. Shilba Mat (22), In re 
Bal Gangadhar Tilak (2;j) ami Emperor 
V. Bankatrom Lachiram (24) directly or 
impliedly support the view that S. }15, 
Civil P. C., is applitahle. On the other 
lianfi, the decibions in Bishen Siyiglt v. 
Amnlsuria (2-:)), Emperorv. Baikal Ram 
yli)), Hhankar Rao V. Shaik Baud {21), 
Miisaji V. Mohavivied Walayatullah 
Khan{2S) and Natlapparaju Venkatara- 
maruju v. Medisetli Achayya (29) fuvour 
tlie view that it is competent for the 
High Court to revise the order of the 
sulordiuafe civil Ccurt in such circum- 
stances, only under Ss. 435and439, Cri. 
minal r.C. In niy opinion, this controversy 
as to-the rival claims of S. 115, Civil 
P. C. and Ss. 435 and 439, Criminal P.C. 
is based upon a misapprehension, and the 
fallacy which underlies the decision of 
Pugh. r., in Ramdin Bania v.Seiv Baksh 
Shjgh (12) is the erroneous assumption 
tnat one of these sections must be appli¬ 
cable. The true view is that S. 195 
creates a special jurisdiction, as explained 
in Adimnlam Pillay v. Krishnay en (30), 
and provides in Cl. (6) the machinery for 
correction of possible errors committed 
by tho Primary Court. Consequently, 
upon well.known principles, the inter, 
fereuce by the High Court must be attri¬ 
buted neither to S. 115, Civil P. C., nor 
^S^435 and 439, Criminal P. C.. hnt. 

15. (18'J7) 1 0. W. N. iQ0~ 

16. (ig02j 29 C!i1 887. 

17. (1903) 26 Mad 139. 

18. (1933) AWN 172. 

19. (1906) 29 M^d 122. 

20 . (1904) 8 OWN 73. 

21. {1896) 23 Cal 632. 

23. (1905) A WNS5. 

23. (1902) 26 Bom 785 

24. (1904) 28 Bom. 533. 

26, (1909) 5 P. E. 1903 Cr. 

26. (1911) 10 I C 121. 

27 (19CS) 4 N L R 140. 

28, (l9o3) 6 0C216. 

29. (191C) 33 I 0 824. 
so. (1912) 14 I C 805. 


only to S. 195 (6), Criminal P. C. As 
Lopes, L. J., observed in Reg. v. Essex 
County Court Judge (31), , 

“Id the case of an Act which creates a new juris-) 
(lictioii, a new procedure, new foims or nenl 
remedies, the prcccdurc# forms and lemedles' 
there prescribed and no others must be followed.’' 

To the same effect is the exposition by 
Lord Halsbury in Pasmore v. Oswald- 

twhtle Urban District Council (32): 

Ihe principle that where a specific remedy is 
given by a Statute, it thereby deprives the per¬ 
son, who insists upon a remedy cf any other 
form cf remedy than that given by the Statute, 
iscne which is very familiar and which runs 
through the law.” 

In tho case before us, the machinery 
for correction of possible errors is pro¬ 
vided in CI.(G), S. 195, and, consequently, 
the party who seeks relief must have 
recourse thereto and cannot invoke the 
aid of vS. 115, Civil P. 0., or Ss. 435 and 
439, Criminal P. C. The remedy pro¬ 
vided is not restricted in scope; the 
superior tribunal is not limited to an 
examination of questions of fact or ques¬ 
tions of law alone, but may, upon a re¬ 
view of all the circumstances, either 
affirm or reverse the order of the Pri¬ 
mary Court [Jamna Das v. Sabapathy 
Chetti (33) and Ram Raja Dat v. Shea 
Dayal (34)J. It is tbos immaterial, 
whether the remedy provided in Cl. (6) 
is regarded as in the nature of an appeal 
or a revision, specially when we re¬ 
member that as explained by Westbnry, 
L. C., in Attorney-General v. SilUm (35) 
and by this Court in Secy, of Stato 
V. British India Steam Navigation Com¬ 
pany (36), what is technically called 
revision is only one aspect of the appel¬ 
late jurisdiction. I am not onroindfol 
that successive applications of S. 195 (6) 
may he necessary, when the primary 
Court is subordinate in the second decree 
to a High Court. That recourse may be 
had to the remedy provided by S. 195(6), 
in this manner, is shown by numerous 
decisions [Qirija Shankar Roy v. Binode 
Sheikh (37). Eabibur Rahman v.Mnnsht 
Khoda Bukhsh (38), Palaniappa ChetU 
V. Annamalai Chetti (39), Kannambath 
Imbichi Nair v. Manathanath Bama^ 

SI. (1887) 18 Q. B. D. 704. 

32. (1898) A C. 357. 

33^ (1913) 86 Mad J 38=121 0 521. 

34. (1915) 37 AH 439=29 I C ?29 

35. (1864) 10 H L C 704, 

86 . (1911) 9 I C 183. 

87. (1907) 5 C L J 222. 

38. (1907) 11 0 W N 195. 

39. (1904) 27 Mad 223. 
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Nair (19), Muthnsavii Mudali v. Veeni 
Chetty (40) and In re Narayana 
Nadan (4l)j, though there has-been some 
divergence of judicial opinion on tlie 
subject [Baran Barai v. Mata Parsad 
(42), Kanhai Lai v. Oihadammi Lai (43) 
and Mohammad Yashi v.ChedaLal (44)J. 

The position then is that the assistance 
of this Court could in the present case 
have been invoked only under S. 195 (0), 
Criminal P. C. Under that provision, 
the only order which Chaudhuri, .1., was 
competent to pass, subject to the ob¬ 
servation I shall presently make, was to 
grant sanction, if he was of opinion that 
sanction had been refused on erroneous 
grounds. But I am further of opinion 
that Chaudhuri, J., had, in the view 
I take, DO jurisdiction to deal with this 
matter. Under the rules of Court (Cb. 2, 

R. 5), he would have jurisdiction if this 
were a matter under S. 115, Criminal 
P. G., but as it falls within S. 195 (6), 
it could be decided only by a Judge or 
Judges to whom it might have been 
allocated by the Chief Justice [c/. Kalli 
Kinkar Sett v. Dinobandhu Na^idy (45), 
Jamna Das v. Sabapathy Chetti (33)]. 

I thus see no escape from the conclusion 
that the order made by Chaudhuri, J., 
must be set aside, 6r8t, because it was 
made without jurisdiction, and secondly, 
because it contravened the provisions of 

S. 195 (6). The application roust con¬ 
sequently be re-beard by such Judge or 
Judges as may be appointed by the Cbicf 
Justice. 

When the case comes to be re.heard, 
the question must arise, whether the 
Court is competent to hold an enquiry 
into the facts, and for this purpose to 
act on evidence adduced before it or be¬ 
fore the subordinate Court under its 
direction. The cafes cf llama Iyer v. 
Venkatachala Padayachi (?)and Krishna 
Beddy v. Eniperor (46) support the view 
that the Court does not poesess such 
power under 8. 196 (6). I am not pre¬ 
pared to accept this proposition as well 
founded in law, and in this conclusion 
I am supported by the decision of Piggott, 
J., in Rahamatullah v. Emperor (i1). 

40. (1007) 30 Mad SS2. " 

41. A I R 1915 Mad 223=23 I 0 479 

42. A 1 R 1914 All 395=26 I 0 628 

43. (1909) 31 All 48=1 I C 5. 

41. (I91&j 29 i U 540. 

45. (1905) 32 Cal 379. 

46. (:910j 83 Mad 90=5 I C 881. 

47. (1916) 32 1 G 167. 


The section docs not specify the proce¬ 
dure to bo followed by the superior 
tribunal, and I feel no doubt that the 
Court lias inherent ])ower to take such 
steps as may he necessary to enable it to' 
discharge the duty imposed upon it. As 
I had occasion to observe in the course of 
my judgment in the case of PtiUn Jkhary 
Das v. Emperor (4H), criminal Courts,' 
no less than civil Courts, exist for Ihe' 
administration of justice, and Courts of' 
both description have inherent power to' 
mould the procedure, eubjeet to the| 
statutory provisions a[)p!icihlo to the' 
matter in liand, to enable them lodis. 
charge their fuDcsiorss as Courts of 
Justice: ace also Sheikh Ahmed All v. 
Keenoo Khan (49). I am nob unaware^ 
that the Criminal Procedure Code does 
not contain a provision corresponding toj 
S. 151, Civil P. C.; but that section does' 
not lay down any new principle; it 
merely embodies a legislative recognition 
cf the inherent power of the Court to 
make such order as may be necessary for 
the ends of justice. This inherent power 
is in no sense restricted in application to^ 
civil cases; it is equally opidicable to 
criminal matters The power is net 
capriciously or crt)itrarily exorcised; it is 
exercised ex debito justitiao to do that 
real and substantial justice for the ad-' 
ministration of which alone Courts exist; 
but the Court, in the exercise of such 
inherent power, must be careful to see 
that its decision is based on sound general 
principles and is cot in conflict with| 
them or vkith the intentions of thei 
legislaturo as indicated in statutory pro¬ 
visions. 

Let mo examine the matter before us 
in the light of this principle. If the 
Small Cause Court had adopted thecourse 
commended by Turner, L. J., in Tara- 
kant Bannerjee v. PudomoneyDossee{bIi), 
as desirable in all appealable cases, 
namely, to complete the investigation 
and pronounce an opinion on all the im¬ 
portant points, this Court, in the event 
of disagreement with the subordinate 
Court on the question of law, would still 
have ample material before it to ouabie 
it to give judgment on the merits. Inas¬ 
much as such materials have not been 
recorded by the primary Court, there is 
no conceivable reason why suitable 

48. 1912) 16 I C 257. 

49. 1909) 36 Cal 44=1 I C 202. 

60. 1863-66) 10 M 1 A 476=5 W R 63 (PC). 
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moasures should not he adopted in that 
hohixlf, in otlier words, why steps should 
not 1)0 taken by the sui'erior tribunal to 
have the evidence recorded either before 
itself or before the subordinate Court 
under its direction. Sucli a step may be 
necessary, not merely in the interest of 
tho prosecution but also for the protec¬ 
tion of the accused. I hold accordinslv, 
that when the case is re.heard, the Court 
will bo at liberty to give such direction, 
as it may deem necessary, for ascertain, 
ment of all disputed (juestions of fact, to 
enable it to decide whether sanction 
should 1)0 granted or refused. 

. p. / R. K. A ppei I alio wed. 
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WOOPKOI'TK AND MOOKKRJEl', JJ. 
linmou.ha Xath liaij —Plaintiti'—Ap¬ 
pellant, 


V. 

Brojendra Xalh Dass and others—De. 
fendants—Respondents, 

Civil Suit No. 97 of 1914 and Civil Ap- 
]'"T.l No. 9 of 1917, Decided 0D2Dd March 
1917. 

(a) Civil P. C. {1908), O 1. R. S-Causesof 
aclion—Joinder of, R. 3 applies. 

Order i , R. 3, is not limited to joiodcref par¬ 
ties but also applies lo joinder of causes of action. 

[P 859 C 2] 

(b) Letters Patent (Cal.) Cl.15-Decision 
that suit {• multefarious is judgment, 

A decision th?t a suit is multifarious and has 
been so constituted as to joinder of parties and 
causes of action that it cannot bo entertained as 
framed, is a judgment within the meanieg of 
Cl. 15. Lettor.s Patent. [P 861 Cl] 

Tbe determination of the question whether or 
not the suit a.s framed is open to objection on 
the ground of misjoinder of parties and causes of 
action depends upon the allegations made in the 
plaint. IP 861 C 2] 

A suit was instituted against four sets of defen. 
dants for tbe recovery of goods and documents of 
title relating tliereto or, in alternative, of the 
value of goods, on tbe allegation that one af the 
defendants obtained possession of the goods, which 
were the plaintiff’s property, with the documents of 
the tide, by meansof fraud and subsequently trans¬ 
ferred them to the ether defendants. The relief 
claimed in the suit was not the same against all 
the dcfeodanis, and the trial Court, holding that 
there bad been a misjoinder of causes of aotion in 
the suit, adjourned tbe suit to a specified date 
with liberty to the plaintiff to elect meanwhile 
as against which of the defendants he wculd 
proceed, but did net specifically order that on 
the failure of the plaintiff so to elect, the suit 
would be dismissed: 

that the decision of tbe trial Court was 
a judgment, as it was in substance adecisionthat 
tbe suit would net lie as framed, with tbe result 
that if the plaintiff did not elect, tbe suit would 
be dismissed, and so an appeal lay against it un¬ 
der the Letters Patent. [P 859 C 1 P 861 0 1] 


(c) Letter* Patent (Cal). Cl. 15-AppeaI- 
True test of competency, stated. 

Per ilnokerjee, -/.—The true test to be applied 
in the solution of the question of the competence 
of an appeal under tbe Letters Patent from an 
adjudication is, not the form of the adjudication 
but its real effect on the suit or proceeding in 
which it has been made. Whatever the form of 
the adjudication may be. if it puts an end to the 
suit, so far as the trial Court is concerned, the 
adjudication may properly be deemed a jodg- 
ment within the meaning of Cl. 15, Letters 

[PS60C2] 

B. C. Mitter, S. i?. DasaodZ^. P. Basu 
—for Appellants. 

B. fj. Mitter, C. C. Gkose-, D. C. Ghost, 
Buckland, Surita, Langford James and 
N. Sircar —for Respondents. ' 

Woodroffe, J.— This suit is brought 
against four sets of defendands and the 
point in issue is, whether there has been 
misjoinder of parties and causes of ao¬ 
tion. In the judgment under appeal 
Chitty, J,, has held that the plaintiff who 
claims such right cannot be allowed to 
proceed in one suit against the defendants, 
and adjourning the hearing, gave the 
plaintiff a fortnight to elect against which 
of the defendands he would proceed. 
Though the learned Judge does not ex¬ 
pressly say so, it is quite clear on the 
judgment and proceedings that if the 
plaintiff does not elect and persists io bis 
claim to sue all defendants, his suit will 
be dismissed. The position is substan¬ 
tially the same as if the Court had dis- 
missed the action unless the plaintiff 

elected under the liberty given to him. 
It has been objected that no appeal lies. 
The first question is whether this is a 
judgment. It seems to me that it is, for 
it is an adjudication that tbe suit cannot 
lie as framed and cannot proceed as prs- 
seated and that the Court cannot beat it. 
Such adjudication was based on the view 
that the suit is bad for misjoinder o 
causes of action and parties. The Cour 
is said to be unable to entertain the sui 
the reason being of a like nature wit 
defect of jurisdiction and not a mere ir¬ 
regularity. A decision to thiseffectwhio 
will be followed by dismissal unless the 
plaintiff abandons right-s to which under 
the law be claims to be entitled, is. 
my opinion, a judgment affecting \ ® 
merits of tbe question and determining 
some right or liability between the par¬ 
ties. It has not been contested that i 
there were a final order having thiseff®® • 
it would be a judgmant. The argumen 
U that there is no such order, that al 
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the Oourb has done is to adjourn the suit, 
that it has nob directed an eleobion or 
dismissed the suit, and that, therefore, 
the appeal is premature. 

We must look at the substance of the 
matter. The order giving the plaintiff 
liberty to elect, a liberty hedid notdesiro 
and an order which he opposes, is nothing 
but an adjudication that he cannot pro¬ 
ceed on the plaint as framed, and such an 
adjudication necessarily implies the re¬ 
sult which follows on persisting with 
such a suit, namely, dismissal. The judg. 
ment makes clear why the plaintiff’ was 
called upon to elect. Thera appears to 
me to be in substance a decision that the 
suit will not lie as framed, with the re¬ 
sult that if the plaintiff insists on his 
[alleged rights the suit will be dismissed. 

|I am of opinion that on these facts an ap- 
peal will lie. On the merits the question 
is this. The frame of the suit is admit¬ 
tedly nob supported by 0. 2, R. 3. It is 
then said that it is jusbifid by 0. 1, U. 3. 
To this, it is replied, firstly, that this last 
rule deals with parties and not joinder of 
causes of action, and in the alternative and 
on the supposition that it doss deal with 
joinder of causes of action, the present 
case does nob on the facts fall within 
the rule. 0. 1 is headed "parties” and 
0. 2 “frame of suit". The question of 
parties involves that of causes of action 
and vice versa. A person is made a 
party because there is a cause of 
action against him, and where causes 
of action are joined, parties aie joined. 
In a perfectly frame I Cole which dealt 
in separate chaptars with parties and 
causes of action, the provisions should 
be exactly parallel, looking at the same 
matter from its difforeet aspects in a 
way according bo which the provisions 
of one order would he in conformity 
with the provisions of tlie other. So 
rnuoh may be conceded, and if the solu¬ 
tion of the question were doubtful, one 
might have hesitated on this ground to 
hold that a suit might be framed under 
0 . 1 in a manner not provided for by 
0 . 2 which, according to itsheading, spe¬ 
cifically deals with the frame of a suit. 
But in the present case we have to deal 
with the wording of a rule, the meaning 
of which has been coDstruei. There are 
decisions of the Bnglish Courts on rules 
from which our own are taken. These 
decisions are subsequeot to the year 1896, 
when 0. 16, R. 1, was amended. It has 


been held that that Order deals not only 
with joinder of parties, but also joinder 
of causes of action, notwithstanding tint 
0 . II) like 0. 1 is headed “parties” or.ly 
[Compania Sinisinena v. Iloul-lar {!), 
Btdlonk v. Lon^lon General Omnibus Co. 
(2). d/ar/.'i V. Knight Steamship Co. {%) 
Koil Times Cold Storage Co. v. Lowther 

This, notwithstanding incidental obser¬ 
vations to a contrary effect in Thompson 
V, L'oi'lon Count!/ C'>nn''il (-3), is not dis¬ 
puted before n.s. TLo decisions in the 
Bombay High C’..urt given in IffOS and 
referred to\uJankiUn\'.SriHiV'isCi<iiic h 
Valsankar (b) do not refer to the latest 
English decisions. It is conceded before 
us that it cannot bo now contended that 
0 . 16, from which 0. 1 is taken, does 
not refer to joinder of causes of action. 
These decisions were on 0. IG, R. 1 cor¬ 
responding to 0. 1, R. 1, but are equally 
applicable to 0. 1, R.3, which is in exact- 
ly the same terms as 0. 1, R. 1, substi¬ 
tuting the word “defendant’’ for plain¬ 
tiff.” Indeed in England, where the rule 
relating bo the joinder of defendants is in 
differing terms from that relating to join¬ 
der of plaintiff, it has been held that 
they should be interpreted on similar 
principles. It must bo hold then that 
0. 1, H. 3, does refer to joinder of causes 
of action. The next question then is whe¬ 
ther the joinder in the present case is 
justified by that rule. It is contended 
that it is nob, it being argued that there 
are different sobs of transactions and no 
common question of law or fact. The 
foundation of the case, on wliich the rest 
of it depends, is the alio,‘ed fraul of B. 
N. Diss. If sucli fraud is proved the 
question is, did the defendants who all 
claim under B. N. Diss obtain any title? 

If the plaintiff fails‘to prove fraud on 
the part of B. N. Das, the case fails 
against all the defendants. If he proves 
frau], it may be that the defeudantsmay 
have a different answer by way of defence: 
bub that does not make the case any the 
loss one of a common question of law and 
fact. The same act or transaction which 
conoerns all parties is the alleged fraud 
of B. N. Das, and this involves acommon 

~~r unfair13 351=7SJ L J K B 10^4. 

2 (1907) 1 K B 2G4=76L J K B 127. 

3. (1910)2 K B10Jl=79 L J K B939. 

4. (19Ur2KB100. 

6 . (1899)1 QB810. 

0 . A I B 1914 Bom 193=20 I C 533=3S Bom 
120 . 
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ion of la'-v or All rlefen-lant? 

I'WO (loi iv6'l title from a iie;'3on who is 
riliee-'‘’l to have ohfaine;! the "oo-'ls by 
m:v\i !3 of fron'l. By rei-^on of this the 
})o«-n^=iicn of all i ' alle;e-l to he wrongful. 
Wh'^thev a comuion qn.s'tion arises may 
he tsste l hy seeing what the evidenco 
ill t>e. fn the shorthaud notesChitty, J , 
exi'rO'-'-el the opinion tliat the evidence 
V,ill he entmnon, and that if there were 
B-ri'ara .:0 suits t.hey might be heard fcoge- 
rluT witli consent. In the judgment the 
h-arned Judge qualiOed this statement by 
saving that this was true upto a point. 
It is true so far as the plaintiff’s cause of 
action, as based on the fr.xud of R. N. 
Das, is conoerned, though there may he 
somo facts which arc particular to parti- 
cnlar parties being otYcred in proof of the 


piaintil't’s case (e. g., present possession 
of the eools as result of such fraud) or by 
the defendants as part of their defence. 
Tlie rule does not say that all questions 
must, ho common. It is sufficient that 
there is a common question. In my opi¬ 
nion, then, the plaint is within the pro¬ 
visions of 0. 1; R. 3. 

ft may bo conceded that the case of 
tlie Bengal National Bank raises points 
which do not affect other defonlants. For 
the Dank is not concerned with the transac¬ 
tions with Cartwright Cj. or the two 
Mills which claim through them. Goods 
covered hy Railway Recei pt No. 9have not 
l)een stopfie 1 in transit, having been already 
delivered to Danslowno Mill. The plaint 
asks for declaration that the plaintiff is on- 
titloi bo thedccumont (Railway Receipt 
No. 9) and to the goods covered thereby 
which aro said novv to he with the Lans- 
ciowne Mill.The Bank claims to deal with 
the goods if it can do so.The common root 
of title is B. N. Das. I am of opinion, 
therefore that tbs s'uib is not bad for mis¬ 
joinder of parties and causes of action. 
Should it, however be convenient, tho 
Court may [^ZQUmahai Mangeshrao y. 
Vithal Vasudeo Shetti (7)] dii-ect the suc¬ 
cessive trial of the issues separately afTec* 
ting different defendants. Thus the ques¬ 
tion of the alleged fraud of B, N. Das 
touching all the defendants may be tried 
first. If it fails, there is an end of the 
case. If it succeeds and the Bengal 
National Bank does not wish to be pre- 
sent at the trial of the issues, so far as 
they affect the other defendants, viz., 
Cartwright & Co, and those claiming 

7. Bjin :id3=i I 0 1-20. 


through them, there is no reason why it 
should attend. I would, therefore decree, 
this appeal with costs. 

Mookerjee, J.—This appeal is direct- 
ed against a determination by Chitty, J. 
that there has been a raisjoinderof causes 
of a-ction in this suit and that the pUia- 
tiff cannot be allowed to proceed against 
the defendants as they at present stand 
on the record. A preliminary objection 
has been taken to the corapobenoe of the 
appeal, on the ground that this decision 
does nob constitute a “judgment” within 
the meaning of Cl. 15, Letters Patent. 

Stress has been laid on the oircums- 
tacoe that the order as drawn up 
merely adjourns the suit to a specified 
date with liberty to the plaintiff to elect 
meanwhile as against which of the defen¬ 
dants he will prosecute the suit, and does 
not specifically state, as the order of 
Channel, J., did in the case of Franhen^ 
burg V. Great Horseless Carriage Co., (8), 
that, on his failure so to elect, the suit 
will he dismissed. In my opinion, there 
is no subtance in the preliminary objec¬ 
tion. It is plain that the true test to be 
applied in the solution of the question of 
the competence of the appeal is, not tbt 

form of the adjudication, but its real 
effect on the suit or proceeding in which 
it has been made. Whatever the form ob 
the adjudication may be there ia no doubb; 
that it does, in the present inatauce, puti 
an end to the suit, so far as the trial 
Court is concerned; from this stand pom ^ 
the adjudication may properly be 
ed a judgment, nob merely ® 

test formulated by White, O.J., 

mw Bow Y. AlagappaChettiaridh buw 
also within the definition given by Coucu, 

0. J.. in the Justices of the Peace for 

Codcutta V. Oriental Gas Co., (10)» 

■'judgment in Cl. 15 means a 

fects tba merits of the question between 

parties deterraioing some right or liability. 

That this does not necessarily mvolvd 
an actual decision on the right in con 
versy between the parties is clear ro 
one of the illustrations given by Louen, 
C. J., himself. He pointed out the obvious 
difference between an order for the a noi • 
sioD of a plaint and an order 

jeotion, and aided the observation ^ . 
“the former determines nothing, but is 
tho fir:t step towards putting tho case m * 
for dotsrmination, the-l^tter dete rmines _ i 

S. (1900) I Q B E J Q B U7. 


9. (191-2)35 .Mad 1=3 I C 340. 

10. (1872) 8 481=17 \V-ft 354 
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«o fat as tho Court which makes the order is con¬ 
cerned, that tho suit as brought will not lie; the 
decision, therefore is a judgment in tbo proper 
sense of the term.” 

The same view \s cauGrraO't by the de¬ 
cision of Couch, C. J., in lladjce hmail 
Eadjee Bubeeh v. Hadjee Mahomid Bad- 
jee Jasoob {il), where he held that: an 
appeal lies frocn an order refueiog to sob 
aside an order granting leave to a plain¬ 
tiff to sue under Cl. 12, Letters 
Patent. The order, he said, was of great 
importance bo the parties, was not a mere 
formal order or an order merely regulat¬ 
ing the procedure in the suit, but one that 
had the effect of giving a jurisdiction to 
the Court which it otherwise would not 
have; it might fairly be said to determine 
some right between tho parties, namely, 
the right to sue in a particular Court. 
To the same effect is the decision of 
the Judicial Committee in Biirrish Chun- 
der Chowdhry v. Kali Sunderi Debi (12) 
that an appeal lies against an order which, 
in substance,decides aquestion of jurisdic¬ 
tion. Now, when a Court refuses to pro¬ 
ceed with the trial of a suit on the 
ground of misjoinder of parties and causes 
of action the Court may fairly be said, 
in the words of Beverley, and Jenkins, JJ, 
in Mullick Kefait Hossein v. Slieo Per. 
shad Singh (13), to be unable to eutertaiu 
it and the reason is of a like nature with 
defect of jurisdiction. As pointed out by 
Lord Herschell and Lord Russell in 
Smurthwaite v. Eannay (14) and by 
Lord Halsbury mSubrahmania Aijyar v. 
King.Emperor (15), an objection that a 
Bait is multifarious is really an objection 
that the suit has been constituted, as to 
joinder of parties and causes of action, in 
a way nob authorized by the law and the 
rules applicable to procedure. Thedeci- 
Sion that a suit is so constituted and can¬ 
not be entertained as framed is, in my 
opinion, a judgment within the meaning 
lof the Letters Patent. It may further be 
usefully borne in mind that,as was point¬ 
ed out in Mathura Sundari Dassi v. 
Haran Chandra Shaka (16) and Budhu 
Lai V. Chatlu Gope (17), the various 

definitions or.eluoidabions of the terms 

ludgment to be found in a variety of 
oases in the repo rts are nob sbafcutorv 

n.{1874) 18 BLR91=2l W”r 303 

12. (1888)9 0*1482=101 X 4 (PC). 

13. (1893) 23 Cal 821. 

14. (l894)AC40to^LJOa797-- 

16. (1102) 26 IA^7 ffrai 

16. (1916)43 C|lj07=g>Oq 634^^^ 

17. (1918)14 CftrBlC=391 C 466. 
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definitions, and, while they furnish use¬ 
ful tests, they cannot be deemed iullexiblo 
and exhaustive. In the present case, if 
we look at the naturo and tho contents of 
the order, there is no escape from the 
conclusion ihat it would b-iidleto hold 
tlial the plaintil'f should refuse to elect, 
should gat his suit dismissed, and, theu, 
prefer an appeal against the decree of 
dismissal as he wcul.i be unquestionably 
entitled to do. 1 am not disposed to 
place a narrow ccnsiructiou upon the 
term ‘'judgment" audthe'-eby to postpone 
the inevitablo determination, by the 
Court of Appeal, cf tho controversy as to 
the constitution of tho suit. The prelimi¬ 
nary objection must, consequeutly, bo 
overruled. 

The determina,felon of tbo question, whe-i 
ther or not the suit as framed is open to 
objection on the ground of misjoinder of 
parties and causes of action,depends upon 
the allegations made in the plaint. The 
suit is framed in the alternative for the 
recovary of goods and documents of title 
relating thereto or of the value of the 
goods. Tho plaintiff asserts that tho 
bales of jute in controversy were his pro¬ 
perty and that Brojendra Nath Das by 
means of fraud obtained possession there- 
of with the documentsof title. The plain¬ 
tiff further asserts that the goods have sub¬ 
sequently passed into the possession of 
the Lansdow'ne Jute Hills aud the Hast¬ 
ings Jute Millsthrough Cartwright & Co, 
bo whom they were transferred by Bro- 
jendra Natb Das, The plaintiff next alleges 
that one of thedocumentsof title,namely, 
a railway receipt has passed from Bto- 
jendra Nath Das to the Bengal National 
Bank, though the goods covered thereby 
are in tho possession of the Lansdowne 
Jute Mills. On these allegations, the 
plaintiff joined as defendants Brojendra 
Nath Das, Cartwright & Co., the Lans¬ 
downe Jute Mills, the Hastings Jute 
Mills and tho Bengal National Bank. The 
relief he seeks is the recovery of the goods 
and the documents of title, or, in the 
alternative, the value of the goods. As 
regards the alternative claim, be seeks a 
decree for the entire sum against Bro¬ 
jendra Nath Das and Cartwright & Go. or 
proportionate sums against the other 
three defendants according to the value 
of the goods and documents in the posses¬ 
sion of each of them. Before the trial of 
the suit, the Delhi and London Bank 
were added as defendants on tne applica- 
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tion of th 0 riastinss Jute Mills, ou the 
jironnJ thit tliey were iu'oresteJ in the 
sul-MeL-in it-ter of the liti^itiou. Chitty.J. 
In-; li’.'M lint the suit CiTjot proceed on 
the pliiut as fritnsil, hc’-'uso not framed 
in c 'nfonnitv with 0. 2, If. 3. Civil P.C. 
190 ^. 

I (; Ins fui Lhor hel l that the inaintiff 
coui.l not snccassfuUy claim the benefit 
of 0. 1, R. 3. His view in substance is that 
0. 1, K, 3, is limited to joinder of parties 
and has no application to questions of 
joinder of causes of action, which must 
he deemed to be governed eiiclosively 
hv 0. 2, R. 3. For tlio solution of this, 
the fundamental question in this 
appeal, it is necessary to examine the pro¬ 
visions of Orders 1 and 2. 

Order 1 relates to parties to suit?. 0. 2 
relates to frame of suits. Conse-iuently, 
a* first sight, it miglit seam, as if the two 
Oriers relate 1 to two distinct topics. 
Such a view, however, would obviously bo 
based upon an unsubstantial distinction, 
because when a plaintitf frames bis suit 
he joins parties as defendants ordinarily 
because he claims to have a cause of action 
against them; in othsr wevds, when the 
legislator has to fracno rules for joinder 
of parties and joinder of causes of action 
he examines, on the two occasions, the 
same problem though from different stand¬ 
points. Accordingly, in a Code which is 
ideally arranged with due regard to logic 
and symmetry, one would expect to find 
in the chapter on joinder of causes of 
action provisions which accurately cor¬ 
respond to similar provisions in the chap- 
ter on joinder of parties. Codes however, 
are rarely, if ever, accurately logical and 
symmetrical. It would consequently, be 
unsafe to assume that because a particular 
rule finds a place in 0. 1, v/hich treats of 
parties to suits, it can have no bearing on 
questions of misjoinder of causes of action, 
it is manifestly necessary that some regard 
at any rate must be paid to the history of 
the legislation on the subject: Maha¬ 
rajah Isfmree Persad Narain Sing v. 
Lai Ghutterptit Sing (18), Brown v. 
Mclachlan (19), Kripa Sindhu Mukerjee 
V. Annada Sundari Deli (20). 

Now it is well known that 0. 1, R. 1, 
is a reproduction of 0. 16, R. 1, of the 
Rules of the Supreme Court, in England, 
while 0. 1, R. 3, which corresponds to 

19 71811-46) 3 M 1 A 100=6 W R 57 (P 0). 

19. (1872) 4 P C 543. 

20. (1908) 35 Oal 34. 
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Rules of the Supreme Court, 0. 16, E. 4, 
is yet substantially different in phraseo- 
logy therefrom. 0. 2, R. 3, again corres. 
ponds to Rules of the Supreme Court, 
0. 18, R. 1, but differs therefrom in an 
important respect. Thus as 0. 1, R. 1, 
which provides for the joinder of plain- 
tiffs is identicil with Rules of the Supreme 
Court, 0. 16, R. 1, it is consonant to well 
established principles of statutory inter¬ 
pretation that we should determine the 
exact scope of the rule in our Code in the 
light of the decisions in the superior 
Courts in England which have explained 
the true construction of Rules of the 
Supreme Court, 0. 16, R. 1. As White, 
C. J., observed in Lovelock & Lewes y. 
Malalar Timber and Saw Mills (21), in 
considering the ccnstruction of a section 
in an Indian Act which is professedly 
base I on an English enactment, which in 
fact reproduces almost word for word the 
language of the English enactment, we 
are in practice, if not in theory, bound 
by the decisions of the English Court of 
Appeal. Now it is well known that the 
English rule, as it now stands, was in- 
troduced on 26th October 1896, to meet 
the difficulty created by the decision of 
the House of Lords in Smurthwaitev. 
Hannay (14), to the effect that the rule 
as it previously stood did not relate to 
joinder of causes of action but applied 
only to joinder of parties in respset of the 
same cause of action. 

The scope of the rule was greatly ex¬ 
tended by alteration, and it can no longer 
be said that the Order relates only to 
joinder of parties and not to joinder of 
causes of action. Reference may, in this 
connection, be made to the judgment o 
Bowen, L. J., in Bannay and Co.v. 
Smurthwaite (22), which emphasises the 
distinction bebwsen the expression ^"*8 
to any relief” which was used in ° , 
rule and the phrase any right to relie 
which is used in the rule now in force. 
The history of this alteration is explain 
in the case of Oxford and Camortdg^ 
Universities v. George Gill ( 23 ), wbic 
followed the decision in Stroud v. Lawson 
(24). That the altered rule covers joinder 
of parties as also causes of action mus 
now be treated as indisputable 
of the decisions in Bull ock v. Lo^i_^ 

21. (1913) 181 0 997. 

22. (1893) 2Q6 412. 

23. (1S99) 1 Oh 65=63 L J Ob 34. 

24. (1898) 2 Q B 44=67 L J Q B 718. 
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General Co. (2), Compania 

Sansinena v. Ilouldar (l), Marht v. 
Knight Steamship Co. (3) anc] Times Cold 
Storage Co., v. Lowther (4). It is further 
worthy of note that although tho phra¬ 
seology of Rules of tho Supreme Court, 
0.16, R. 3, which relates to joinder of 
defendaots has not been altered, its scope 
has recently been deemed to have been 
enlarged by reason of the alteration effect¬ 
ed in Rules of the Supreme Court, 0,16, 
E. 1, which treats of joindor of plaintiffs: 
Compania Sansinena v. Houldar (1). 
Consequently, as under our Cede, the rule 
relating to the joinder of defendants has 
been framed on the same lines *as the 
altered rule relating to the joinder of 
plaintiffs (0. 1, R. 1 and 3), there is even 


much stronger reason here than in England 
to hold that 0. 1, R. 3, applies to ques¬ 
tions of joinder of f)arti6s as aho joinder 
of causes of action, I do net feel pressed 
by the phrase save as otherwise provid- 
ed”, which occurs in 0. 2, R. 3 (1). 

I am not prepared to read into this rule 
the words in this order" after *'pro- 
^ded,^ specially in view of the language 
used in Rules of the Supreme Court, 
0.18, R. 1, whereon our rule is based. 
Nor do I feel embarrassed by the deci- 
^00 in Thompson v. London County 
Council (5), Munday v. South Metro, 
politan Electric Light Co. (25) andGr^ew- 
wood V. Greenwood (26), which do not 
militate against the view that Rules of 
the Supreme Court, 0. 16, Rr. 1 and 3, 
relate to misjoinder of parties as alsc 
causes of action. The decision in Thomp. 
son V. London County Council (o), which 
overlooks the cases of Stroud v. Lawson 
(24) and Oxford and Cambridge Univer. 
siti^ V. George Gill (23), was explained 
in Frankenburg v. Great Horseless Car. 
rtoge Co. (8) and Compania Sansinena 
V. Houldar (l). The case is an authority 
only for this principle, if you have suffer- 
ed a wrong, it may be that A is the per. 
son who has committed it, in which cast 

oartlin you are nol 

oertaiD that it may not be B who has com. 

mittod It and, if 80, B is liable- as bet. 

other etrangers to each 

other in the matter, and. then, because 

you cannot ascertain whether A or I 

committed the wrong, you cannot brinj 

the action for damages against A and F 

j^My. The two other decisions men 

25. (19U) 29 T L R - 

26. (1809J100 L T 68.' 


tioned are clearly disbiuguishable on their 
special facts. Similarly, Cower v. Coul- 
dridge{Tl), whicli followed6'<3r//(U-v. Great 
TlV'itcrJi liy. Co. (28) and was ex()lained 
in Frankenburg v. Great llor-Hcless Car. 
r/age Co. (s), only illustrates tho |<rioci. 
pie that if you iiavo a cause of action 
against A and B for a tort X and (juite a 
separate cause of action against B for tort 
Y, you cannot in one action unite claims 
in respect of both torts X and Y against 
A and B. Reliance has been placed on 
behalf of tho resiiondents on the decision 
of the House of Lords in Sadler v. Great 
Western Railway Co. (28) which was ap¬ 
plied in Goi/‘(?r v. CoiiWri^fj/o (27) and of 
the Court of appeal in Stroud v. Lawson 
(24), but neither case lends support to the 
theory that Rules of the Supreme Court 
0. 16, is restricted to joinder of parties 
and throws no lighten questions of joinder 
of causes of action. 

Thematber i.i oneessontially of substance 
and not of form, as Romer, L J., observ¬ 
ed in Franlenbiirg v. Great Horseless 
Carriage Co. (8), and I am not prepared 
to put a narrow construction upon the 
provisions of 0. 1. On the one band, we 
have the fundamental principle that need¬ 
less multiplicity of suits should be avoid¬ 
ed, on the other band, wehavebheoqually 
essential principle that the trial of the 
suit should not be embarrasssed by the 
simultaneous investigation of totally un- 
connected controversies. The Legisla¬ 
ture has effected a compromise of these 
two principles by means of the rules em¬ 
bodied on 0. 1 and 2, which may possibly 
overlap to some extent in their applica¬ 
tion to concrete cases. It is nob the func¬ 
tion of Court, however, to determine how 
far the rules are appropriate. We are 
bound to interpret them in their natural 
sense and apply them to the circum- 
stances of each case. I hold, accordingly, 
that 0.1, R. 1, and 0. 1. R. 3, apply to 
questions of joinder of parties as also of 
causes of action, and I rospeotfuily 
dissent from the contrary view adop¬ 
ted by Davar, J., in Umalai y. 
Bhavu Balvant (29) and Jankibai y. 
Shrinivasa Ganesh Valsankar (6) with- 
out examination of or reference to the 
later decisions in klngland.as to the scopo 
and meaning of the corresponding rules 
in that system. 

27. (1698 1 Q B 348=07 L -I Q B 261. 

28. (1896 A C 460=65 L J Q B 462. 

29. (1910 84 Bom 868=8 IG 165. 
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The qLio=?bioTi uoxt r\ri?es, whether the 
piOvr.nt s'.ii" ha> been coastinuted in cod- 
(* 0 V j j '• 1 1 y vv 11 h 0. 1, P>. -J. The tlebermin- 
ins I'lcfcori; r.])iiiicable here are, first, 
could the right to relief against the de¬ 
fendants 1 0 raiil to be in respect of or 
arising out of (expressions obviously of 
wider inipoi'b than relating to) the same 
act or brausaction, aii l, secondly, would 
any coni'.non rpaostion of law or fact arise, 
if scjiarato suits were brought. As regards 
the first test, thert can, in my opinion, 
1)6 no doubt that the right to relief 
against each of the defendants is based 
upon the same act, namely, the alleged 
fraud of Brojendra Nath Das, and this 
is so, notwithstanding the fact that tliere 
inav have boon subsequent acts or transac¬ 
tions in which the dili'erent defendants 
ire individually couoeruod an'! which may 
enable them bo airse distinct defences. 
.\3 rcgarvls tlio second test, it is clear 
f.hat if clitVereDt suits were instituted, 
at least one common question of fact 
would arise, namely, the exact nature of 
the act imputed to Brojendra Nath Das, 
which would have to bo investigated 
presumibly on the same evidence sepa¬ 
rately adduced in the several suits. Here, 
again, it is important to observe that the 
Code does not require that all the ques. 
tions of law or fact which arise should be 
common to all the parties. The conten- 
tioD of the respondents was, in fact, based 
upon two fallacious assumptions, namely, 
first that the rules require that each of 
the dofendauts should have been concern- 
ad in all the transactions, and secondly, 
that, if different suits were brought, no 
question would arise in which all the 
defendants were not interested. There is 
clearly no foundation whatever for either 
of these assumptions: cf. Drincqbier v. 
Wood (30). There is further no basis for 
the hypothesis, put forward at one stage 
on behalf of the defendants, that question 
of joinder of parties and causes of action 
are governed by different principles ac¬ 
cording as the claim is founded on breach 
of contract or on tort; as Collins, M. R , 
observed in Bullock v. London General 
Omnibus Go. (2), there is no reason for 
such a distinction. In my opinion the 
case before us is completely covered by 
0. 1, R. 3. I may add that the under¬ 
lying principle of this conclusion is in 
exact conformity with what has been the 
recognised rule in this Court in two well- 
20. (1899) 1 Ch 393=68 L J Ch 181. 
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known classes of oeses, namely, first, suits 
by reversioners for recovery of the estate 
of the last full owner alienated by a 
limited or qualified owner during her 
period of possession and enjoyment, and, 
secondly, suits for possession by the real 
owner against holders under derivative 
titles from a trespasser as common source. 
The decision in Islian Chunder Hazra v. 
Eameswar Mondol (31) may be taken as 
representative of the former class of 
cases. On the other hand, the decision 
in Nvndo Kumar Nasker v. Banomali 
Gayan (32), where Hill, J., refers to the 
instructive cases of Hodgins v. Hickson 
(33) a-nd Minet v./ oAwsotj (34), may be 
taken as the type of the second class 
of cases. I do not feel pressed by the 
decisions in Mullick Kefait Bossein 
Sheo Pershad Singh (13) and Sarala 
Sundari Dasi v. Saroda Prosad Sur 
(35), which ruled that under the Code of 
1882 there was no provision for joinder 
of distinct causes of action against dis¬ 
tinct defendants. 

The Code of 1908 brings the rules pn 
the subject in a line with the correspon¬ 
ding rules in England, and theobjeob which 
the framers of the new Code had in view, 
would be completely frustrated, were the 
Courts to allow their effect to be quali¬ 
fied by reference to decisions under the 
Code of 1882, pronounced on provisions 
some of which, at any rate, have bean 
omitted or materially altered (see for 
instance Ss. 31 and 45 of the Code of 
1882). There is no force in the conten¬ 
tion that grave inconvenience will be 
caused to some of the parties as they wil 
have to be present during the discussion 
of questions which specially affeot others 
alone. The remedy for any possib^ m* 
convenience on this ground is supplied by 
the provisions of 0. 2, R* 6, wbio 
authorises the Court to order separae 
trials of causes of action which thong 
joined in one suit connot be convenient y 
tried or disposed of together. As poio e 
out by Scott. C. J., in f J"' 

geskrao v. Vithal Vasudeo ShetU [Ih tn® 
Court is competent to direct the sncces- 
sive trial of the issues separately affect¬ 
ing different defendants and to 
interlocutory judgments th ereon to_ _ 

31. (1897) 24 Cal83L 

32. (1902) 29 Oal 871. 

33. (1878) 12 It L T 101=39 L T 644. 

84. (1891)63 LT 507. 

35. (1905} 2 a J 602, 
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mads the basts ol the final judgment at 
■the oonolusioQ of the trial of the whole 
ease. In my opiuiou, the suit as framed 
is not open to objection on the ground of 
misjoinder of parties and causes of action 
and should consequently be tried on the 
merits. 1 agree that the appeal must 
be allowed with costs and the order of 
Ghitty J., reversed. 
v.B./R.K. Appeal allowed. 
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Mooicerjee and Cuming, JJ. 

Abu Bamid Zakir Ala —riaintiif—Ap¬ 
pellant. 

V. 

Golam Sarwar — Defeudant—Respon¬ 
dent. 

Appeal No. 291 of 19U, Decided on 
18th August 1916, from original order of 
Sub-Judge, 24-Parganahs, D/- 23rd May 
19U. 

^ Arbitration—Validity—Majority award 
—Abience of some arbitrators from maet- 
angs—Award is not valid, 

loasmiicb as tbo parties to a sjHmi'Sion (o 
arbitraiiju have the right to the pri'cetica and 
effect of the argutneots. experience and judgment 
of each arbitritoc at every siigc of the proceed- 
'lags, eo that by ocoference they may mutually 
each other in arriving at a jist coucUi^i >q, 
it es;9DtiaI that there should be a iinantraona 
participation by thearbitmtorsiu coinulling and 
deliberating upon tbe avr.ird to bi in tdr. Tne 
operation of this rule is in no way afleciol by 
the fact thit authority is c:nforred upou the 
arbitratoEB to make a majority a v\rd; evoa wiiero 
leas than the whole number of arbitrators may 
make a valid award, they caunot do 00 without 
■coasuUlog tbe other arbitrator. 7.If/. 52^;'Dif/iny 
'i.ilateheU, (I7l0) WiUi. 21.5; Perinjani Key- 
mr, in Ihe mailer of, (1835), 5 Ad. Si E 2l5 
Pel on(i\W R 95 fp gG6 q jj 

Mahendra Nalk Roy and Satis Chan- 
der Mukherjee^hr Appcllanb. 

Rishindra Nath Sarkar—iot Rsspon- 
dent. 

Judgment.— We are iuvited in this 

Appeal to ooDsider tbe propriety of an 
order of dUmiaeal of an applioabion under 
pira. 17, Sob. 2. Civil P. C., 1909, for the 
enforcement of a private award. The re- 
levant portion of tbe agreement of re- 
fereooe was in these terms; 

<n itdosirable to decide the matters 

gsQllemen as arbitrator?, we 
exacnle thii deed of reference and agree that tbe 

ard, nhlob all the arbitrators nnanimously or 
the majority of ihe arbitrators will make, will be 
aooepted as a deoreo of a euperloc Court and will 
haveforoeandbevalldat all places. In oaso ot 
^Hereooo of opinion among the arbitrators, tbe 
majority of them will make and be oompetent to 
®eM their award anaolmoasly. To that no ob- 
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joction by any of us will bo ontortained nor Rbsli 
wo bo cjmpotoot tj niika any." 

Uoiler this insbruiosnb, five geutleuien 
were appointed arbitrators, threeofwhom 
alone signed tbe award. The .vpplioa' ion 
witli which vvG are now oDn.iornod was 
made for the enforcsinetifc of rhis award. 
The ilefen.lmb objected that there was no 
valid award in law beoiuse two of the 
arbitrators had not atben lo l ali bho eitt- 
ings and one at least did nob fcak.3 part in 
the final dcliboralions. Tbe piaintill' con- 
teuJed tiiab in.asinucb as Ibreo arihirator-- 
who had mile the award hadattaivlcl all 
the meetings, and as amijonty of the 
arbitrators was campotent to inilio a valid 
award, the award was legal an 1 enforce¬ 
able. 

The Suhoi'Jiuate Judge has overruled 
these oonteutioDS on the grouoJ bhit 
all tbe arbitrators should be present 
at all tbe inootiugsand particuiariy at tbe 
la^t when the 5nal act of arbitration is 
done, though as a result of this united de¬ 
liberation there tuay be an award by a 
•n-ajoiiby only of thorn. lo our opinion, 
the view taken by the .Subordinate Judge, 
is correct. Itisno.v rirtnely settlal, as 
rulal in Nand Ram v. Fakir Chnnd (1). 
that svhea a (rise has ijeen referred to 
arbitration, the prosonco of all the at hi- 
trators at all the meetings and above all 
at the last ineeting, when the final act of 
arbitration is done, is e?sentiai to the 
validity of the awarl. There tin case had 
besn referred by the Court to the arbitra 
bion of thres persons and the parties had 
agreed to be bound as to the matters in 
disimbe by the dooi^ion of the majority. 
One of the arbitrators subsequently re- 
fused to act and withdrew from the arbi. 
trabion. Oidfiold and Mihmood, JJ,, 
hel'i that the award of the majority was 
not binding. A similar view was taken 
in Sreenath Ghose v. Baj Chunder Paul 
( 2 ). Our attention, however, has been 
drawn bo the earlier decision in Kazee 
Syud Naser Ali v. Mt. Tinoo Dossia (3) 
as an authority for the contrary position. 
We are of opinion that this cage is oleirly 
distinguishable, and is an autho'rity only 
for the proposition that an award of arbi- 
trators cannot be set aside on the ground 
that it is erroneous for that ooly t'wo out 
of throe arbitrators signed the award 
when the parties agreed to abide by the 

1.7i 8H5> 7 All 523. 

2. (1867) 8 W B 171. 

8 . (1866) 6 WR95. 



BGG Calcutta Guru Pada v. Tabit Bhusan 


1918 


docision of the majority. There ia noth¬ 
in'* to indicate that the arbitrator who 
did not sign the award had not taken part 
in the deliberations. The principle which 
underlies the view we take is best stated 
in the words of Russell, which have now 
hsccnie classical, quoted as they were 
with approval in In re Beck and Jackson 
(4) and Khelut Chmider Gkose v. Tara- 
chiirn Koondoo (d): 

‘’A> the arbitrators must all act, so must they 
all act togpther. They must each be present at 
every meeting; and the witnesses and the parlies 
must bo examined in the presence of them all; for 
the parties are entitled to have rcc;urse to the 
arguments, experience and judgment of each 
arbitrator at every stage of the proceedings 
brought to bear on the minds of his fellow Judges, 
so (hat by conffr-nee they shall mutually assise 
each other in arriving at a just decision.” 

The same point of view had been era. 
phasised inDallingv. IJatchett{C>), where 
the Court of Common Pleas observed as 
follows:— It has often been said that if 
that one had been present” that is, the 
arbitrator who did not attend 
” be could not by bis vote have turned the majo* 
rity the other way, wbea all the rest were un* 
animous; yet it has always received this answer 
that every one has a right to argue and debate as 
well as to give bis vote and it is possible at lea«t 
ibat the person absent may, if be had been pre¬ 
sent at the meeting, have made use of such argu¬ 
ments as may have brought over the majority of 
the rest to be of his opinion ” 

The matter was put substantially in 
the same way in Bering and Keymer, In 
the matter of (7). Lord Denman observ¬ 
ed: 

“Any two, under auch submission as this, that 
is, a subroissiou which provides for a valid award 
by the majority, may make a good award. But 
then it must be after disussion with the other 
arbitrator. If after discussion, it appears that 
there is no chance of agreement with one of the 
arbitrators, the others may indeed proceed with¬ 
out him.” 

Coleridge, J., added: 

*'TLe parties have not got what they stipulated 
for. They stipulated that two at least should 
make the award; but no two could make it till 
each arbitrator had been consulted.” 

This view accords with that adopted 
in Peterson v. Ayre (8); White v. Sharp 
(9); Templeman, In re (lO); Burton v. 
Einght (11); Morgan v. Bolt (12) and 
Doberor v. M or gan (13). We adopt the 

4. (1-57) 1 GB(n s) 695. 

6. (1866) 6WR269. 

6. (17401 Wiles 215, 

7. (1835) 3Ad&E 246. 

8. (1854) 14 0 BG65. 

9. (1844) lCar&K348. 

10. (1842) 6 DPC 962. 

11. (1705) 1 EqCaAbt50. 

12. (1863) 7 LT67r 

13« (1903) 34 Gan Sap Ct 125. 


principle that inasmuch as the parties to 
the submission have the right to the pre. 
s?Dce and effect of the arguments, ex¬ 
perience and judgment of each arbitrator 
at every stage of the proceedings, so that 
by conference they may mutually assist 
each other in arriving at a just conclu. 
sion, it is essential that there should baa 
unanimous participation by the arbitra. 
tors in consulting and deliberating upon 
the award to be made; the operation of 
this rule is in no way affected by the (act 
that authority is conferred upon the 
arbitrators to make a majority award; 
even where less than the whole number of 
arbitrators may make a valid award, they 
cannot do so without consulting the other 
arbitrators. The inference follows that in 
the present case there is no valid award. 
The result is that the decree of the 
Subordinate Judge is affirmed and,.this ap¬ 
peal dismissed with costs. We assess the 
hearing fee at five gold raohurs. 

v.b./b.k Appeal dismissed. 
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Chatterjea and Chapman, JJ. 
Guru Pada Haidar *“ Deoree-holder 
-Appellant. 

V. 

Tarit Bhusan Boy Chowdhury and 
Ihers — Judgmenb-debbors “ Respon. 

Appeal No. 272 of 1912. Decided on 
2th May 1915, from orderof Sub Judge, 
.lipore, D/- 25th March 1912. /,v-Suit 

LimiUtion Act (19081. Art. 182 (2) -Suit 
or parlitioa-Higb Court putting content 
ecree directing valuation Supp i 

ccree passed lubsequently by tf*® . 

et a.ide-Origin.l decree held c*P-bl« 
xecullon -Limitation held to run fro“ 
f setting aeide of „ tS 

Id a partition suit the H'gh 

assed a consent decree direcUDg tha P ^ 
iQ was to pay to the defendant the p 
.sscertained by the Court of first >0® valaatioo 
none month from the date of 
teing made and upon such kj the 

he defendant was to convey her fl - 

ilaintig. The case then went back a 

f arat instance which made j^osof 

lasseda supplementary decree m th r 
he High Court decree. On 
lonrt held that no suppUraentary decree 
lave been passed and that the only 
2 ase was the consent decree V 

Jourt. The defendant then aPP^ "" 
tion of the decree oSeting to execute the w 
anoe and agreeing to ^omthe P 

as much as she could ont of the vainaHo 

by the Court of first instance; execu* 

that the decree «»5«pablec 
lion that; limitation under Art. Iw 
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Limitation Act began to run from the d^to on 
which the High Court set aside the supplemcut- 
ary decree passed by’tbe Court of first instance. 

[P SCH 0 1] 

Bash Be^iary Ghose and Monmotha 
Nalh Mookerjee — ior Appellant. 

S. R. Das, D. N. MtUer and Baikuntha 
Nath Mitra—lot Kespondents. 

Judgment.—At the hearing of an ap¬ 
peal from an original decree in a parti¬ 
tion suit the dispute between the par¬ 
ties was settled by the plaintiffs agree¬ 
ing to purchase the share of defendant 1, 
at a price to be fixed by the Court of 
first instance. By consent of parties a 
decree was made to the following effect: 

"The pluDtiS do pay to defendant 1 the price 
60 ascertained wichio one month from the data 
of the valuation being made and upon such pay* 
m^Dt bamg m ide the defendctac 1 do convey her 
share to tbe plaintiQ ” 

This order was made on 4tb June 1903 
in this Court. The case then went back 
lo the Subordinate Judge, who fixed the 
value at Rs. 26,290 arjd on 12th Decem¬ 
ber 1905 passed a supplementary decree 
directing the plaintiffs to pay that amount 
and defendant 1 to execute a conveyance. 
There ^as an appeal to this Court and it 
was held that no appeal lay as no sup¬ 
plementary decree should have been 
passed and that the only decree in the 
case was the decree of the High Court 
dated 4th -June 1903, which became cap. 
able of execution one month after the 
making of the valuation. This order 
was passed on Utb June 1909. Da- 
(endanl 1 then applied for the execu- 
tion of the decree on 23rd August 1911, 
and was opposed by the plaintiffs who 
contended hrst that the decree was in¬ 
capable of execution and secondly, that 
it was barred by limitation. 

As regards the first point it was argued 
that when the plaintiff failed to make 
the payment tbe defendant could not 
force them to‘take a conveyance as there 
was no such direction in the decree and 
if the full amount could not be realized 
from them tbe defendant could not be 
forced to execute a conveyance for any 
lesser amount that could be realized. 
They contended that thedefendants must 
bring a fresh suit for the specific per- 
formance of tbe contract embodied in 
the consent decree. The contract having 
been embodied in the decree the defen- 
dent could perhaps have brought a suit 
00 tbe basis of the decree. In such a suit 
he would have to offer to make the con. 


veyance for the amount of value fixed* 
for which be could only obtain a money 
decree which he might or might cot suc¬ 
ceed in fully realizing. That would nob 
improve his position in any degree or 
that of the respondents. As bo offers to 
make a conveyance and bakes the risk of 
realising what he can from the plaintiffs 
we do nob see the necessity of a fresh 
suit on the decree. The consent decree 
supplemented by the valuation is quite 
sulffoient as a decree which would give 
the same remedy fo the defendant with¬ 
out going through the circuit of a fresh 
suit. Tbe learned vakil who represented 
the defendant in the Court below did 
not give an undertaking to make tbe 
coDvevance for whatever he could realize 
from the plaintiffs, but tbe learned vakil 
who represents hina here has intimated 
to us tbe readiness of bis client to exe¬ 
cute the couveyanceand realize tbe value 
or whatever portion of it he could from 
tbe plaintiffs. We think this is a rea¬ 
sonable solution of the difficulty raised 
by tbe first objection. 

As regards limitation it is contended 
that the application should have been 
made within 3 years from 12bh January 
1905, i. e., one month after the valuation 
made by the supplementary decree. It 
is contended thit aa the High Court held 
that the decree appealed against ought 
not to have been passed and interfered 
by way of revision. Art. 182, Cl. 2, 
Sch. 1, Lim. Act. has no application and 
reliance is placed on the decision of the 
Judicial Committee of the Privy Council 
in the case of Batuk Nath v. Munni Dei 
(l). There the appeil was filed but not 
prosecuted and by the rules of the Privy 
Council the appeal stood dismissed with- 
out any order to that effect. There was 
therefore, no order of the .appellate 
Court to commence tbe counting of limi¬ 
tation from. Here there was an appeal 
as well as an order of the appellate Court 
which terminated tbe existence of tbe 
appeal. In tbe case of Akshoy Kumar 
Nundi V. Chunder Mohun Chathati (2) 
it was held that tbe clause applied even 
if the appeal was rejected as filed out of 
time. In the case of Wazir Mahton v. 
Lulit Singh (3) it was held that the 
olaua e would apply even if the appeal 
” 1 H. 1914 1* 0 66=a6 All. 2a4=X8 I G 

644=41-1 A 101 (P C). 

2, (1889) 16 OaI 250. 

9. ( 1888 ) 9 Cal 100 
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V, j-'cted as incompetent. In this 
ase the api'cal was hied by the plaintiffs 
n^ainlv on the question of valuation and 
iftcv coldest V, as rejected as incompetent 
but an order was mide which super- 
seded I he decree of tho Court below.^ 

We rhii-k the application was within 
in this view of the case we allow 
the api's-til and direct the Court below 
to piocce.i with the execution upon the 
(Idendant executing a conveyance of his 
share as ai’voed and binding himsolf to 
hu satisfied with whatever part of the 
value be could realise by execution 
against tiie vendees. The appellant not 
having agreed to give any uudertiking in 
the Court below we nuke no order as 
to costs in this appeal, 
v.r /b k. Appeal allowed. 

A. I. Pv. 1918C2lcutla 868 
Mookebjee and Cumino, .T.T. 
Dehndra Nath De and ethers — Peti¬ 
tioner-. 

V. 

Tulsivioni Dus/i—Opposite Party. 

Civil Rule No, 510 of 1916, Decid-d 
on nth .Vugust lOlG, against order of 
i/rnd Acquisition Judeo, 24 Pergatmahs, 

1)/. 17tU June lOlO. 

Land Acquisition Act (1894), S. 32— Com* 
pensation money inv;»sted under S. 32 — 
Special Judge can deal with question of 
application of n»oney—Hindu widow applying 
for portions of money so invested must show 
happening of events entitling her to spend 
funds in custody of Court. 

The sum awarded as corapen’alion for land 
a"qui:od under Act, wh’.?h is invested in Govern* 
meot securities under the provisions of S. 32 
remains iu the custody of the Sp.-cial Judge, so 
that he is competeut to deal ^\itb the question 
of its plication. [P 8Cd C 21 

Consequently, he is the proper officer to deter¬ 
mine whether any portion of the fund so invest¬ 
ed should be made over to the widow of the 
person to whose estate the land acquired belonged 
and for this purpose to investigate whether 
contingencies have happened which entitled the 
widow to make an absolute alienation of the 
fund. [P 869 0 1] 

V.’here the widow afplies to the SpecialJudge 
for portions of the fundjo invested it is incum¬ 
bent upon her in the first instance to establish 
that events have happened which entitle her to 
spend either in whole or in part the fund in the 
custody of the Court. When she has satisfied the 
Court that such events have happened the 
burden of proof shifts to the reversioners to 
meet her allegations. [P 869 Cl] 

Section 82, Land Acquisition Act, contem¬ 
plates the application ef the compensation 
money in the purchase of other lauds, which 
when acquired naust become additions to the 
estate of the full owner from whom the widow 


derives title. But an application of the moaey 
to save a laud comprised in the estate inherited 
by the widow from her husbaud, from an 
impending sale, is n-ot an investment " in tbo 
purchase of the other lands " within the mean* 
iog of that section. [P 869 Cl, 2} 

Sib Chunder Palit and Hit Lai Guha 

—for Petifcionsrs. 

DwarJea Nath Mitter — for Opposite 
Party. 

Judgment.—We are invited in this 
Rule to set aside an order, made by a 
Special Judge under the Land AcqnUi- 
tion Act, for the disposal of a portion of 
a fund in his custody which had been 
invested in Government securities under 
S. 32. It appears that land which 
formed at one time part of the estate of 
one Kh'igendra Nath Dey and had, after 
his death, vested iu his childless widow 
Tulsimoni Dasi was acquired under the 
Land Acquisition Act. The sum awarded 
as compensation was accordingly invested 
in Government securities under the pro¬ 
vision? of S. 32. The widow has now 
applied to the Land Acquisition Judge to 
take steps to sell a portion of the Govern- 
ment securities in order to enable her 
to satisfy a charge created by a receiver 
on land comprised in the estate inherited 
by hor from her huscaud. Notice of 
this application was served upon the 
reversioners who entered appearance and 
objected. The Land Acquisition -Judge 
thereupon heard tho objections and over¬ 
ruled them. We are now invited to set 
aside this order on two grounds: first, 
that the Land Acquisition Judge had no 

jurisdiction to entertain the application 

of the widow ; and secondly, that, it he 
had jorisdiotion, he should have nob made 
the order without inquiry into the truth 

of the allegations made by her. In oat 

opinion, the first contention is nob weii 

founded but the second must prevail. 

As regards the first objection, we o 

servethab the principle 

of this character was explained by this 

Court in Mrinalini Dasi v. Mtnas^ 

Chunder DuU a) »nd ® 

Promotho Nath MooUrjee 
oases show that as the food is lo 
custody of the Special Judge, he is ^ 
petent to deal with the question o 
application. There is no controve 
that the Special :Judge is 

apply the fund in the purchase of o 

lands or in payment to a pwso^vvbo^^ 

1. (1910) 6“I 0 608. ” “ 

2. (1912) 39 Oal 33=10 I 0 491. 
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become absolutely eotitled thereto. Such 
authority however implies a power to 
make an inquiry. There is no foundation 
for the oontention that the application 
should have been made to the District 
Judge. If the land had not been acquired 
for public purposes, it would have been 
open to the widow to alienate the samo 
on the allegatioQ of legil necessity with- 
out the permission of the District Judge. 
No doubt ill such an event the purchaser 
would have taken the property subject 
to the inevitable risk of a challenge from 
the reversioners when the sujcessiou 
should open out. The land however has 
been converted into money and is in the 
custody of the Special Judge ; ho is 
coDsequeutly the proper officer to deter- 
mine whether any portion of the fund 
should be male over to the widow and 
for this purpose to iuve&tigate whether 
contingencies have happened which en¬ 
title the widow to make an absolute 
alienation of the fund. The first ob- 
jection consequently fails. 

As regards the second objection, it is 
plain that the Special Judge shohld have 
taken evidence to determine judicially 
whether the allegations of the widow 
are or are not well founded ou fact. Tho 
orders recorded in the order sheet soom 
to indicate that the view which found 
favour with the Special Judge w-as thit 
the burden lay upon tlio reversioners to 
substantiate their objections. The true 
position, however as explained in tho 
case of Knmini Debi v. Prr.mcth') Xath 
Mookerjee (2) is that it is iucUiobeuii 
upon the widow in the first instance to 
astablish that events havo happened 
which entitle her to spenl either in 
whole or in part the fund in the custody 
of the Court. Wheu she has satisfied 
the Court that such events have happen. 
9tl, the burden, no d'oubt, shifts upon the 
reversioners to meet her allegations. 
Reliance however was placed on behalf 
of the widow upon the deeision in In ie 
Pfieger (3) to show that it was compe¬ 
tent to the Special Judge to apply the 
funds in the purchase of other lands and 
that in the case before us. the applici- 
tion in substance invited the Special 
Judge to take action in this direction. 
Tn our opinion, this contention is iogeni. 
OU3 but unsouud. What 8. 32 contem. 
plates is the appliaation of the compen- 
sation mopev in the purohasa of other 

3. (1866)0 El 426. -- 


lands. But those lands when acquired 
must become additions to tlie ostabo of 
the full owner from wiiem tho widow 
derives title. Tire substance of the 
transaction proposed heiP, on the other 
hand, is that a [portion of tho fund sliuuld 
b) applied to diseiiargn a burden wiiich 
1)33 been imiiosed upon another portion 
of the estate rif tho husband of tlie lady. 
Tho aontenlion put forward is tint if tho 
charge is not au oat.i?iictl, tho property 
encuuiliored w o i! i no i^oid and would 
pass out of llio hanls A the wilow. Dut 
if tlio funds in tho custoly of tho .^[>;cial 
Ju.lga aro appiio I to save the property 
from impending sale, tlio result clearly 
id, not " the investment of money in tho 
purchaao of other lands, ” but tha satis¬ 
faction of a cliargo impose.! upon another 
portion of tho estate. Thia, in our opi¬ 
nion. could never have been intended by 
tho framers of S. 32 as an ‘'investineut.” 

Tne result is that this Rule is made 
absolute and tbo order of tho Special 
Judge discharged. The record will ho 
reburued to him in order that lie may 
hold an inquiry into the truth of 
the allegations made by the widow and 
to determine whether ciicumstaDces have 
arisen which justify an alienation by tho 
widow for legal tjeoesdty. If a oso of 
legal neoessity is mido out tho Special 
Judge will mike an erder for tlie pro¬ 
posed application of the fund in his 
custody; otherwise, tbc application must 
be dismissed. Thora will be no order 
for the costs of this Rule.. 

v.b /r.K. Case rcmanlctl. 
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MoOKKHJEIi AND BEACnCHOFT. -TJ, 

Padu Uohannmd and oi/rers—Peti¬ 
tioners. 

V. 

Cliutra Nath Chaudhury and others— 
Opposite Parties. 

Rules Nisi Nos. 895 to 899 of 1917, 
Decided on 22 t 1 March 1917, against-che 
order of Munsif. Thakergaon; in Suits 
261. 262, and 268 to 270 of 1916. 

Provincial Small Cause Courts Act (188?) 
S. 25—Small Cause Judge dismissing suit on 
merits after holding it to be non-cognisable 
acts without jurisdiction—High Court set 
aside judgment and directed return of plaint 
-CivilP.C. (1908). 0.7, R. 10. 

A Judge of a Small Cause Court caouot proceed 
to try aod dismiss, suit ou the meri's, which he, 
on the objection of the defendant, bolds not to 
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be corniz-tble by a Small Caii^e Court, for under 
0. 7, R, 10, it is incumbcDt upon him to return 
the plnint at any stage of tho suit for prr-senta* 
tion to the i rnper Court. [P &70 C 2] 

A suit which was in essence a suit for rescission 
of a contract and consequential relief was 
brou|»ht iri a Small Caoso Court Tb© defendant 
objected to the juri'dictiou of the Court and also 
cbj.?ctc(l to the claim on the merits. Tbe Judge 
loiind ibut the suit was not cognisable bv th© 
Court but nevrrthebsb proceeded to try the case 
( 0 the merits and ultimately dismissed it. 

On the a^clic^{ioD of the pUintiff for settinS 
I 4de the judgment, the Ifigh Court set it asid® 
and directed the pUint to he returned to the 
plaintiff in order that he might present it to the 
pti-per Court for trial of his claim. [P 8'0 C 2] 

Sarat Chandra Rr-y Chowdhury and 
Lai Mohan Ghose -for Petifioners. 

D. N. Bagchi —for Opposite Parties, 

Judgment —We are invited in this rule 
to &et aside a decree of dismissal made 
by a Court of Small Causes. Tbe suit 
was in essence for rescission ofacontract, 
and in the alternative, for declaration 
that the contract waseither void or void* 
able and for consequential reliefs. Objec¬ 
tion was taken by tbe defendants that 
the suit was excluded from the cognizance 
of a Court of Small Causes under Cls. 16 
and 19, Sob. 2, Provincial Small Cause 
Courts Act. Tbe defendants also objected 
f 0 the claina on tbe merits. The Small 
Cause Court Judge found that the suit 
was not cognizable in his Court und^r 
Cls. 16 and 19; but, notwithstanding this 
conclusion, he proceeded to try the case 
on the merits and ultimately dismissed 
it. The plaintiffs now contend that the 
only course open to the Judge was to 
direct that the plaint be returned to the 
plaintiffs for presentation to the proper 
Court. This view has been controverted 
by the defendants. In our opinion the 
order made by the Small Cause Court 
Judge is obviously wrong. 

Order 7, K. 10 of the Code of 1903, 
wliich applies to Provincial Small Cause 
Courts, as is clear from 0. 50, provides 
that the plaint shall, at any stage of the 
suit, be returnel to the plaintiff for pre¬ 
sentation to the Court in which the suit 
should have been insbibubed- The words 

at any stageof tbe suit" were introduced 
in the Code of 1908, and did not appear 
in the corresponding provision of the 
Code of 1882, namely, S. 57. These 
words really amount to a legislative ap¬ 
proval of the decision of a Fall Bench of 
the Bombay High Court in the case of 
Prabhakarbhat v. Vishwambhar Pan- 
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ditil). Consequently, it was inoambent 
on the Small Cause Conrt Judge ^o return 
the plaint to tbe plaintiff for a presenta¬ 
tion to the proper Court [Ladhaji 
Nathaji v Hari(2)]. The rule isaocord- 
irgly made absolute, and the order of tbe 
Small Cause Court Judge set aside. The 
plaint will be returned to the plaintiff in 
order that he may present it to the proper 
Court for retrial of his claim. As the rule 
has been opposed, we make it absolute 
with costs which we assess at one gold 
mohur. We are of opinion that the rule 
should not have been opposed, and if it 
had nob been opposed, we should not 
have been disposed to allow costs to tbe 
petitioner. It is conceded that this judg. 
nienfc will govern the analogous Br, 896 
to 899 of 1916. These rules also are 
made absolute with costs—one gold 
mohur in each case. 

v,ij./r.k Rule made absolute. 

~~l. (1884) 8 Bom .SIh. ‘ 

2. (1S99J 23 Bam 679. 
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Chattebjea and Smitheb, JJ. 

Nripendranatk Roy — Plaintiff—Ap¬ 
pellant. 

V, 

Birendranath Boy and of^i^ri—Befen- 
danbs—Responder] ts. 

Appeal No. 516 of 1915. Decided on 
30th May 1917, from origioal decree of 
Sub.Judge, Rajshahi, D/- 8th September 

Civil P. C.(J908). 0. 1. R. 9, ® 

and 0. 6. R 17-Word “eilate in 2 , 
R. 5 includeaeven eilate in its phyiteal sense 
—Suit against executor as sued and person¬ 
ally it mainlainsble when both cltims arise 
in reference to same estate—Suit ****^* 
excutors personally dismissed on ground IHM 
defendants being in possession as execu o 
could not be sued personally— Court s ou 
have given opportuuily to amend plain m 
stead of dismissing suit. , .. 

A suit for recovery of an estate, on decUrs 
of plaintiff’s title theret? as a Fhebaitonn 
altarniitive (if tbs property is found not 
debutter) as owner by right of inheritince 
deceased adoptive fither against the defeo 
in their personal capacity 
ground that as the defendants were m , 

in their capacity a® executors nndet the 
testator, they could not be sued in their pe 
nal capacity: . . . , .l. 

Held; (1) that inasmuch as ti- 

tained possession of the estate 
death and under his will it vested on his • 
in his esecnlors and inasmuch as the P * j. 
averred that the executorship of the defen 
ceased after bis adoption, the Trial Cour ® 
to have allowed the plaintiff an ®PP® ^ V’u-ti. 
amend the plaint by suing the defendants 
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68 excoukoia and in their personal capacity, in- 
eleadof dismissing the suit on the ground of 
misjoinder or non-joinder of parties; [P 872 C 2] 
(9) that as the alternative 'claims of theplain- 
tiff arose out of the same transaction, the piain* 
tifl could maintain the suit as a sbebait or in 

the alternative in his own right as owner. 

rp 874 C 21 

The word "estate” in 0.2, R. 5. means not 
only the “estate” rightly and properly held by 

executors, but also the "estate” in its physical 
sense, so that a claim against the executor as 
such can be joined with a claim again?t him 
personally, when both the claims arise in refe¬ 
rence to the same estate. fP 873 0 1] 

C. B. Va$s, Brojo Lai Chaherbutty, 
Jaiindranath Lahirt, Biraj Mohan 
Mazumdar and Nagendranath Ghose — 
for Appellant. 

Rash Behari Ghose, Dwarkanath Chu. 
ckerbutty, Priya Sankar Mazumdar 
Saral Chandr Khan~~lov Respondents. 

Judgment. —This appeal arises out of 
a suit for recovery of possession of the 
properties in dispute on a declaration of 
the plaintiff’s right thereto, and for other 
reliefs. The plaintiff’s case shortly stated 
is that there were certain dehutter pro. 
perties of the Nattore Raj family deities, 
that Raja Shihnath belonging to the 
younger branch (cbota taraf) of the fa¬ 
mily inherited the same as shebait, and 
after his death his widow adopted Raja 
AnandaNath. who accordingly obtained 
the said debutter properties by inheri¬ 
tance as shebait together with certain 
other properties acquired with the income 
of the debutter properties. Ananda Nath 
left four sons, Raja Chsnder Nath, Ku- 
mud Nath, NagendraNath and Jogendra 
Nath, who remained in possession of the 
properties in sheba't right. The first 
three sons died leaving their widows hut 
without any issue, and it is alleged that 
Jogendra Nath committed oppression up¬ 
on his brother's widows who were help, 
less and obtained from them an ekrnr by 
which the bulk of the properties was 
given up to him. Defendant 8, the widow 
of Nageodra Nath, under the authority 
given by her husband adopted the plain- 
tiff on 23fd Agbyan 1316, and the plain¬ 
tiff thereupon as the heir of Nagendra 
Nath became entitled to l/4th share of 
the estate as shebait, and to joint posses- 
tion accordingly. Defendant 1 is the 
grandson and heir of Jogendra Nath and 
the plaintiff alleged that defendantB 2 to 
6 on behalf of defendant 1 and jointly 
with him are in possession of the estate 
and prevented the plaintiff from taking 
possession of the properties. The plaintiff 


further states that so far as he has come 
to know on inquiry Raj'a Sbibnabh and 
his descendant had a shebaiti right only 
in the properties, bub that if the proper¬ 
ties woro found not to be debutter, then 
the plaintiff's title to l/4th share by 
right of inheritance might be declared 
and a decree for joint possession in res¬ 
pect of the same might be passed. The 
plaintiff also claimed mesne profits and 
costs and further reliefs. 

The defence denied that there was any 
authority given by Nagendra Nath to 
defendant 8 to adopt or that the plain¬ 
tiff was adopted by lier, and it was 
alleged that the properties wore not 
wholly debutter but were personal pro¬ 
perties, some of which were charged with 
the sheba and worship of family deities, 
and that Jogendra Nath and bis executors 
having been in adverse possession thereof 
for over 12 yearsdefendant lhad acquired 
an indefeasible title thereto. Variousother 
pleas were raised. The main pleas so far 
as they are material for the purposes of 
the present appeal, were that defendants 
2 to 6 were in possession of the 
Estate as executors under the will of 
Jogendra Nath, and could not be sued in 
their personal capacity, and that the 
plaintiff could not maintain the suit as a 
shebait and in his own right as owner. 
Various issues were raised in the 
case, issues 1 and 3 being as follows. 
(1) Is defendant 1 and are defendants J 
to 6, as described in the plaint, in posses¬ 
sion of thepropertiesin dispute as alleged/ 
Has the plaintiff any cause of action 
against them? (2) Is the suit bad for mis- 
joinder of causes of action? Are the exe¬ 
cutors to the will of Kumar .Togendra 
Nath Roy necessary parties to the suit. 
If so, is the suit bad for non-joindor ot 


'he suit was dismissed by the 

DW on a decision of issues 1 and d 

y without trying the suit on the me- 

1 . The plaintiff has appealed to this 

irb. The firsbquestionforconsiderabion 

refore is whether thesuitoan be mam- 
led against defendants 
y are sued as executors. That they 

executors under the will of 
th is not disputed, and it is found by 
.Court below that defendents 2 to 6 
in possession of the share .claimed as 
loutors. Now Jogendra Nath in his 
jbime obtained possession of the share 
imed and held it until his death, and 
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umlei-bi? V.ill it vested on his death in 
liis t!;eci!tor3 (S. -J, Protate Act) and any 
ri'jiu. oi puil. against Jc^er.dra Kath sur¬ 
vived atainst tlie executors (S. 89, Pro¬ 
bate Act). Tt. i«:contetded however on 
behalf eii *hn r-ii.ellant 'r.at althcucb 
they n ijht have held the share as part cf 
<li tulia Nafli's estate as eitfcutcrs prior 
tf' tlie adu ptitn of the plaintiff, they could 
not after the said adoption hold it as i»ait 
of that estate, because on the adoption of 
tho plaintiff. Iho aiuarcitirent under 
which .Icj^etidra Nath and, after hisdeath, 
his executois held pcssession ofNaf^erdra 
Nath's sliiire came to an end, and there¬ 
fore it cC'ised to he part of Jogendia 
Nath's e-late, and tho executor? as such 
O'uld not bo'd 11,0 sliare as part of that 
estate. 11 is further ccntended that the 
pliunfity vlain.s the share as the adopted 
son of .lo;.ci;d!'a lintii, and he has sued 
deferid suts 2 to 5 as the poisons who are 
in pcssos&ion of it and who prevented him 
from tahii'g possession to which he was 
legally entitled. li tho plaintift' dees not 
succeed in establishing his title, the suit 
will fail cu the trorits, ai d on the ct.lrer 
hard if he has a title to the share it dees 
not form part of Jrgendra Nath's estate, 
in which case defendt-ntc 2 to 6 arc net 
holding it as executors but only as tres- 
papssis, and that theroforo in either case, 
if; is not necessary to sue them aa exe. 
outers. 

But in the first place, if, as contended 
on behalf ol I he appellant, only the per¬ 
sons in pojpession should he sued, defen- 
dant 1 should be dismissed from the suit. 
It is true the plaintiff says that the “de¬ 
fendant” (which would include defen. 
dant 1 also) prevented him from taking 
possession, hut defendant 1 at the date of 
the suit was a minor, and it is found by 
the Couit below that ho is nob in posses, 
sion, the po = ^ession being still with the 
executors. In the next place, defendants 
2 to 5 a«gert that the share claimed by 
the plaintiff la part of Jogendra Nath’s 
estate, they profess to hold it as part of 
that estate, and they did nob at any time 
assert any right of their own. Whether 
the share claimed by the plaintiflf could 
ho rightfully withheld from him by the 
executors as being part of Jegendra 
Nath’s estate after the alleged adoption 
of the plaintiff is a matter to be decided 
in the suit, but it is as executors of 
•Tegeudra Nath’s estate that they pre- 
vented him from taking possession. If 
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they are trespassers, they acted astres. 
passers on behalf of the estate as execQ- 
tors and the question whether or not the 
ehaie is part of that estate should be de- 
termined in the presence of the executors 
who represent the estate. The appel¬ 
lant seems to be apprehensive that by 
suing defendants 2 to 5 as executors he 
would he taken to have admitted that the 
proferties are part of Jogendra Nath’s 
estate, ljufc as contended on behalf of the 
respondents no such inference can pos- 
sihly arise from suing the defendants as 
executors. 0. i, R. 9. lays down that no 
suit shall be defeated byreason of themia- 
joinder or non-joioder of parties and the 
Court may in every suit deal with the 
matter in controversy so far as regards 
the rights and i^erests cf the parties 
actually before it. The suit rould not 
therefore be dismissed on the ground that 
defendants 2 to 6 were nob sued as exe¬ 
cutors. The suit could have proceeded 
against them as trespassers, but any de- 
cree passed in the case would not have 
bound the estate of Jogendra Nath. 

Every suit should as far as practicable, 
be so framed as to prevent further litiga¬ 
tion coucerning the subject in dispute. 
We are of opinion that although the suit 
should not have been dismissed on thel 
ground that defendants 2 to 6 were not 
sued as executors they are proper parties 
to the suit, and the plaintiff ought to 
have been calledupon tdaroend the plaint 
for the pur[iose. It is pointed cub on be 
half of tho appellant that under the will 
of Jogendra Nath the powers of the fse- 
enters to manage the estate are limited 
to the minority of defendant 1. It is also 
pointed onb that there were six executors- 
under the will, one of them did cot ac¬ 
cept the ofiBce of executor, and another 
has died since the institution of the sui 
and according to the will the minimo® 
number of executors at any time roust be 
six, and therefore a less number of exe- 
cutors cannot properly represent ^ ^ 
estate. It is further conbcnced J^at * 
the properties are debutter, the shebaiti 
right cannot be legally dealt with by a 
will. Those questions have not been gone 
into, and we do nob express any opinion 
on these points. If however it be heW 
that defendands 2 and 4 to 6 do no re¬ 
present the eatate, the suit sannot pro¬ 
ceed against them as executors, and so a 
as Jogendra Nath’s estate is concerned tbe 
defendant 1 as heir would represent 
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estate. 0. 1, B. 7, lays down that wboro 
the plaintiff is in doubt as to the person 
from whom he is entitled to obtain ro- 
drees, he may join two or more defen¬ 
dants in order that the question as to 
which of the defendants is lial'io, and to 
what extent, may be determined as bet¬ 
ween all parties. 

We think that under tliese circum¬ 
stances, and in order to effectually and 
completely adjudicate all the questions 
involved in the case, defendants and -i 
to 6 should be sued personally as well as 
executors, and defendant Isued as the re¬ 
siduary legatee and heir of Jogendra 
Nath. It is conteiidad on behalf of the 
respondents that a claim against the exe- 
cutor cannot be joined with a claim 
against him personally, and we are re¬ 
ferred to the provisions of 0.2, R. 5. 
That rule prohibits such a joinder, 
unless the claim against the executor per¬ 
sonally is alleged to arise with reference 
to the estate in respect of wbicli the de¬ 
fendant is sued as executor. In the pro- 
sent case, the executors might have fairly 
believed that the share claimed hy the 
plaintiff forms part of Jogondra Nath’s 
estate, anl might have prevented him 
from taking possession thereof in their 
character as executors ns they profess to 
havedone,althougbth6Court may eventu¬ 
ally decide that the plaintiff had title to 
the share, and that therefore the executors 
had no right to prevent him from taking 
jpofisesfiion. It is said that the word 
1 estate” means the estate rightly and 
[properly held as executors, and not the 
estate ’ in its physical eense. We are 
of opinion however that the word is used 
in both senseg, and the joinder is per¬ 
missible when both the claims arises in 
reference to the estate. 

Here def0ndaT)tg 2 and 4 to G claimed 
to be in possession of the property as 
part of -logendra Nath's estate ao the 
date of the plaintiff’s adoption and pre¬ 
vented the plaintiff from taking possession 
pro essedly in their character as execu- 
ore. The plaintiff "hae claimed mosoa 
prohtH ftDd oo8t0, apd i( the piaintiff 
ceeds, the Court will have to decide whe¬ 
ther defendants 2 to 6 are liable (if at 
allj personally or ae exeoutore. We think 
in the oircomstances the case comes with¬ 
in the exception mentioned in 0. 2 R. 5 
The next question ie whether the claims 
« ahebaiti and as owner can be joined in 
the same suit. It is not disputed that 


olairae in the allernalive can be joined in 
tlio fame suit. It is oentenrhd howovor 
on hcbalf cf llm rc{>|ci'd(nt tliat such 
joindoris iiormissibloonly whore thoaUcr. 
nativoclaioisaro put forward in fhosaine 
character altliough they may ho inc.'Lsis- 
tent and lliat if flie plait.till ciaiir.sto till 
twoiiicou^istcnt cliaractor&ho w ill have lo 
eleci at the hearing w hich claim l owill roly 
on. Wo aro rcfei it*"! to (he cases of L‘an-- 
Uiigxw Lmnli'i t (l) and T'hovius v. Roller 
(2). But these cases wo re decided licfui ethe 
-Jiidicuturo Act was amf-i.dcd. The ITig- 
lish ruio '0. Ih, R, 1) w.ss altered iti 
IMiG, and rho Gist part of that ml-.- Tor¬ 
res potds to 0. 1, 1\. 1, of cur Coi'.e w liieb 
runs as follows: 

“All norsoiiP Diay b-i joined in onosuit as 
plaintiffs in whom any riebt to relief in respect 
of or arising out cf tbc sirao actor transaction 
or series of acts or transaclioris is alleged to 
exist, whetbfr jointly, scveially or in t!ie alter¬ 
native, wbcTO if such pt-rsciis brought scforato 
suits, any common que.stiou of fact or I'v.v would 
arise," 

and alternative claims since the amend¬ 
ment of the ru’ciiaveaiwa>s been allowed 
to be joined in the same suit, provided 
they have arisen out of -he same trausac- 
ticn. NYo were aBo referred to the 
case of Stroud v. Lawson (3). lu that 
c se the plaintiff in his statement of 
claiin, on hisown beba f, cUiiutd driiuJigea 
frnm tlift defendauffl. who were iJivectors 


of aCompany, for inducing him by fraud to 
Iiurcbase shares in theemupaDy and he also 
chiirr^ed in the same action f u behalf o? him¬ 
self and all tlie other slure-holuors of the 
compat-y a declaration that the payment 
of dividend (on the shares of the company 
'..hen there were nn profits) was ultra 
vires and illegal, and it v^as held that the 
plaintiff wois net ent.tled under 0. 16, 
K. 1, to join both the causes of action in 
one suit. But as was pointed out by A. 
fj. Smith, L. T., the first claim was a 
Common law action of deceit personal to 
the plaintiff and in the second part of the 
statement of claim, the plaintiff sued the 
same defendants and the company limit- 
ed not in his personal capacity, but in a 
wholly different capacity, and that they 
were wholly separate and distinct causes 
of action which did not arise out of the 
same transaction or series of transac¬ 
tions. 

“AccordiDg to tho terroH of the rule the plain- 
tifl in this case cannot join the two causes of 
action which be >9 ruHiuR forw ard in difleren t- 

1 . (Tpg6)TJ H 4-58=70 B R 82C. 

2 (1662) 4 De G F it J 199=45 E R IICO. 

3. (1898) 2 g B 44=67 L J Q B 718. 
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capacilic?, unless he can show that they both 
aiiso out :f ibe same trans-iCtioD.’* 

Now, do the alternative claims in suit 
arise out of different transactions? Look¬ 
ing at the substance of the plaint, the 
plaintiH's case appears to be that as the 
adc|)ted son of Nagendra Nath, he is 
entitled to the same interest in the pro- 
perties as Nagendra Nath had. He alleg- 
e 1 that Nngendra held the properties as 
sbohait hut that if the Court finds that 
they are not debutter, and were held by 
Naf^eCidra Natli as his personal properties 
the plaintiff would still be entitled to his 
share. If the plaintiff succeeds in esta- 
blishing that he is the adopted son of 
Niigeudra Nath, that the arrangement 
entered into by defendant 8 terminated 
on his adoption and there is no other 
bar to liis right, he would be entitled to 
succeed whether the properties were held 
by Nagendra Nath as shehait or in his 
own right. It is bo be observed that 
although the defendants pleaded that the 
properties were nob absolutely debutter, 
they stated that some of the properties 
were charged with the expenses of sheba 
of the family deities. If there is nodeedof 
dodicabioD, and specially in cases where 
the debutber is claimed to bethedehuttcr 
of family deities from ancient times, the 
determination of the question whether 
the properties are absolutely dehutter or 
personal pioperbies merely charged with 
the exfienses of the sheba, depends upon 
the couclusion to lie drawn from the 
facts which may be proved. The princi¬ 
ple as to alternative relief is thus stated 
by Sir W. Pago Wood, V. C., in Ttawl- 

ings V. Lambert (l) referred to above: 

“You have no right to all ge t^o ioR.'nsisfcnt 
states of facts and ask relief in the (tllernative, 
for the two cannot be true; but you have 
always a right to state the facts of the case, 
the documents and deeds, aud a^k the conclusi.'o 
of the Court on these f icts and documents, and 
say the Court may come to one conclusion of 
law or it may come to another, and you may 
ask the Court to come to a conclusion on the 
facts which you have disclosed, having slated 
everything that will enable the Court to form a 
proper judgment. YuU may ask the judgment of 
the Court on the two al ernatives. That may 
be dene on any bill without objection.” 

See also Evans v.Datiis (4) where (at p. 
754). Fry, J., observed, “a plaintiff may 
draw two inconsistent inferencesfrom the 
samesbate of facts.” It is contended on be¬ 
half of the respondents that the plaintiff’s 
duty as trustee is in conflict with bis in¬ 
terest as owner, hut the second alterna¬ 


tive would arise out of the same facts 
and would have to be considered oirly if 
the first alternative fails and in fact weald 
follow from it. If the respondent’s con- 
tentioDs were allowed the plaintiff mast 
first sue as shebait and then when he 
fails, he will have to bring a fresh suit ia 
his right as owner theugb upon the same 
state of facts and transactions. But every 
suit should be so framed as to prevent 
further litigation concerning the subject 
in dispute, and 0. 1, B. 2, provides that 
where it appears to the Court that any 
joinder of plaintiffs may embarrass or 
delay the trial of the suit, the Court may 
order separate trials. 


In the case of Badha Mohun Mundul 
V. Jadoomonee Dosee (5) the plaintiff 
sued to recover certain properties asbeires 
of her husband as if they were personal 
properties; it was found that they were 
debutter properties, and the Court of 
first instance held that she could not 
succeed as she bad nob sued as^ shebait. 
The High Court treated the objection as one 
of form and gave her relief; the Jnihcial 
Committee were of opinion that the High 
Court were right in treating Iba objeo- 
tion which had been made to the recep¬ 
tion of the claim by the Subor ina e 
Judge as an objection rather of foim an 
of substance. In the present case 
plait,tiff in effect asks for ® 
that he as the adopted son of 
Nath has in the properties 

same interest, shebait or otherwise* w 

Nagendra Nath had, and he asks for pos^ 
session accordingly. That being 
plaint is nob open to anyserious o ] 
on this point. That last ^ 

question of costs. No doubt the ^ , ■ 

rule is that the party applyinl for a 
ment roust pay costsup to 1;^®® 

amendment is applied for' Bu ,i 

below does not appear to have 
the plaintiff any epportamty to PP ? 
for aa,eodmeot. The su.t 
have been dismissed for misjo . . 

non-joinder of parties, and , jjjjig 

camstances we think that the 
should be direoted to poy tfie c® 
the stage when the prelimio i.^a3 

(1 and 3) were decided. hive 

the stage when the Court oag .. jj, 

given the plaintiff an the 

apply for amendment. We 

costs up to that stage at Bs. 1* —; 


4. (IS79) 10 On D 747=48 L J Oh 228. 
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A question has been raised on belialf of 
the respondents whether the order of 
costa should be made against the plain¬ 
tiff or against his next friend. It is uo- 
neoessary to consider the question, as the 
learned oounsel for the appellant does not 
object to the decree for costs being passed 
against the next friend, if only the costs 
np to the stage when issues 1 and 'i were 
decided, are ordered to be pail. We ac¬ 
cordingly direct that the next friend of 
the plaintiff do pay to the defendants 
Rs, 1,500 as costs within two months 
from this date, the money to be paid to 
Babu Priya Sankar Mozumdar, Vakil for 
defendants 1, 2. 4 and 5, and on payment 
of which the plaintiff will be allowed to 
apply for amendment within one month 
from the date of such payment. The pay¬ 
ment will be notihed to this Court by the 
pleaders on both aides, and the Court 
below will be informed of the payment 
by this Court. We make no order as 
to costs of this appeal. 

N. R. Chatterjea and Richardson, 
^S—{July 18, 1917.)— The appellant 
having paid Rs. 1,500 on account of costs 
to Baou Priya Sankar Mozumdar vakil, 
for defendants 1. 2, 4 and 5 as ordered by 
the judgment of this Court dated UOth 
May 1917 and the said vakil having ad¬ 
mitted the payment thereof the Court 
below will be informed of the said pay¬ 
ment. The Court below will no v pro¬ 
ceed with the suit in accordance with the 
directions given in the judgment of this 
Court dated 30th May 1917. Let the re¬ 
cord be sent down without delay. 

N. R. Chatterjea and Smitheu, JJ. 

{Junei, 1917.)—Under S. 13, Court- 

foes Act, a certificate will be granted to 

^0 appellant authorizing him to receive 

back from the Collector the full amount 

of fee paid on the memorandum of ap- 
peal. 

v.b./r.k. Appeal alloived. 
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Fletcher and Chatterjea, .J.T. 

lioshan and Plaintiffs—Appel- 

lants. 

V. 

Atabali and oifier*—Defendants—Res¬ 
pondents. 

Appeals Nos. 8375 and 3376 of 1915, 
Decided on 16th Augnst 1917, from ap! 
pellate decrees of Sub-Judge, First Court 
Dacca, D/- 3rd August 1915. 


Partition—Suit between occupancy raiyat 
and permanent tenure-holder is maintain* 
able. 

A suit for partition is maintainable, although 
the interests of tho parlies in tbo property in 
suit iLough permanent are not of tbo samo 
grade, e.g., one party is au occupancy raiyiit 
aud the other a permanent Uuure-boliler: 1^7 
Cal 01^ {VC). Foil. [P 875 0 2] 

Such a suit canoot bo defeated on the ground 
that tho partitiou is likely to be a temporary 
one. LPb75C2] 

Sarat Chunder Dasak and Bepin 
Chander Bose —for Appellant. 

Prokask Ckunder Pukrashi —for Res¬ 
pondents. 

Fletcher, J.—These two appeals are 
preferred by the plaintiffs against a deci¬ 
sion of the learned Subordinate Judge of 
Dacca, dated 3rd August 1915, reversing 
the decision of the Munsif at Naraiugunj. 
The suits were brought by the plaintiffs 
for partition. The plaintiffs originally 
brought two suits against defendants 7 
and 8 for possession. In these suits, they 
succeeded. But, on attempting to enforce 
the decrees of the Court, they were re- 
sisted and fresh suits had to be instituted 
against defendants 1 to 6. In them, the 
plaintiffs succeeded with respect to a 
14-anna share and they were put in joint 
possession with the 14 anna cosharer 
defendants. The plaintiffs have also taken 
a settlement of another one-anna share. 
So, they are entitled to a 15-anua share of 
the property. The right they have got 
is that of an occupancy raiyat. The 
defendants have got a settlement of one- 
anna from another cosharer landlord of 
the interest of a rairashdar, that is, the 
interest of a tenure-holder. It is a per¬ 
manent interest. The learned Judge has 
dismissed the suits for partition on the, 
ground that the interests, though both 
permanent, are not of the same grade, 
one being an oecujiancy raiyat and the 
other a permanent tenure-holder, there 
cannot be a partition of the property. 
That view is clearly opposed to the deci¬ 
sion of the Judicial Committee in the 
case of Bhagwat Sakai v. Bipin Behary 
Milter {1). Then tho learned vakil for 
the defendants.respondents says that, 
though ordinarily these cases for parti¬ 
tion ought to be decreed, yot in the pre¬ 
sent instance they ought not to be be¬ 
cause the partition would be a temporary 
one. That argument has no foundation 
'at all. His view of being temporary is 

' 1 (1910J 37'^r^=7 I C 619=87 I A 198 
(PC). , 
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that peiinps at some i3ate nnknowo tho 
{ire.-eut cosharer lamllords or their ud- 
knov,u desceodants or represc-Dtatives 
iiiiiy aip[)!y to scmo Court or other to 
have a ii xrt.it ion, when the property may 
rjot I'o ahic to le cuiivcniintly ailcttecl if 
the-present 1 ariiticn is etJ'ecled. There 
is rio for.rKifithon for tl'.ift at all. 

Tti-.n the other point that the dei'en- 

d.uits hi'vo raisehi is iliat they hold 

oenain other plots in th.efaluq with other 

pvisor.3 tluxn the i.-laintilf and that, if 

these-uit-. .xro al!ov. :d to proceed, ^hey 

would not ho :-.h)o to get on© compact 

piece ‘d land in lieu of thiir undivided 

shares in t ho various plots they hold iu 

this ialr..j. That is a view wholly from 

tlio nvii-i;.l.inls' poii;fc of viuw. The 

rif:l'.ts 01 tlvr other parties haxo got to he 

consiiieivd uo vind. ii the defendants hold 

llteso various plots in co owneiship with 

olher ifcininr.-s of va)it;us other plots of 

land, they cannot expect the jiresent 

phiiiilhis to conduct tlieir partition suits 

in imch a way th.<t tho delendants may 

ho henetiifd with reference to ?on>e other 

• 

plots that they have in tho taiu(!. Any 
grievance that the defendants have that 
can ho remedied in ll'o present suits roust 
be put torward hyapphing lo thelearned 
Judge, when he actually p.irtitions the 
property, to allot to them their shores as 
conveniently as possiide. I tlxink the 
d€ci>ion of t no learned Judge of the lower 
i'-plicllate Court i.=t clearly wrong and v.e 
ought to ret aside the saiiie and restore 
the decree^ ut the Munsif. The respon¬ 
dents must pay to the appellants their 
costs iu these appeals and also in Courts 
below. 

Chatterjea, J.—I agree. 

V.B./r.K. Appeals dismis-^ed. 

A. I. R. 1918 Calcutta 876 
Sandi;rsun, 0. J. and Mookrrjke, J. 

Gavga Narayan Duita — Plaintiff— 
Appellant. 

V. 

Indra Narayan Saha and others —De¬ 
fendants—Respondents. 

Letters Patent Appeal No. 116 of 1913, 
Decided on 12th May 1916, against deo- 
reo of t'oy, J., in Appeal No. 3452 of 
1911. 

Hindu Law — Widow — Representation— 
Decree—Mortgage by widow and reversion¬ 
ers—Decree by competent Court bindsthe es¬ 
tate'until it is set aside—Decree to be binding 
reversioners should be impleaded in suit 
and decree passed iQ their presence—Exe¬ 


cution purchaser gets good title under the- 
decree is set aside or for fraud or collusion; 

A dccre -2 in a suit on a mortgage, executed by 
a Hindu widow aud the then reversioner, made 
by a competent Court in tbeir presence, binds 
the entire inheiitance and as long as that deceea 
stands aid uutilit is set aside for good reason, 
the actual reversioner cannot get behind it and 
n aintaio a .-uit for recovery of possession of tba 
mortgaged property from a third party anctioa- 
porebaser in exf-cution of that decree. 42 Cal. 
BTC; (P.C); A. I. B. 1914 P.C. 123 andiOCal. 
721, liij.'. Case law discussed LPbTbCS] 

Per Mcivl'crjee, J. —When a mortgagee from a 
Hindu widow seeks to obtain a decree which 
wuiild bind net only merely the qualified interest 
of the widow, but the cniitc inberitance itself, 
iLe then nextreversioner is a proper patty to 
the'-uit; and when so impleaded the reversioner 
mr.Y well be deemed a parly in a representative 
udpacity and a decree fairly mado in his pres^oco, 
so h.ng as it stands, binds the inheritance, whe¬ 
ther hcorscmcone else ultimately becomes the 
actual reversioner when the succession opens ont 
(jo the death of the widow: 11 il/ I.A. 241 (P-C.);. 
17 If U. 422; 23 if./f. 174; 3 C.W. N- 087; A.l. 
11. 1914 Cal. 14?!; A. 1. 11 1915 Cal 141; 4 All. 
5‘'.2; 34 Mad. 188; Lloyd v. Jkones, Il8t8) 9 V«. 
37aud?8.Vad.406, (>.C), Btj. The title of 
the lurthastr iu such a case can be defeated 
on!) after the decree, which is the root of that 
liiio Las been successfully impeached for fraud, 
collusion or other like resson. If this is esta¬ 
blished, the fact that parties bad gone tbreugb 
the form of a suit and a decree cannot prejudice 
tho right of the actual reversioners; 9 H 1 A. 
539 (H.C). /ic/. [P877 01:P878CU 

Bepin Behary Ghose—tor Appellao^'- 
Sureitdra Nath Gliosal lor Reapoo- 

^ 4 M 


Sanderson, C. J. —In tbiscasel thmk 
this appeal must be dismissed, in spite o 
the interestiDg argumoct which has een 
presented to ui by the learned taki or 
the appellant, and the short grcnc it 
that there was a decree in the morUag 
suit in which the defendants were not 
ouiy the widow but also tho then 

siorxer.Tbedecreemust.therefore betaken 

to bind the whole estate. Uiider tha c 
re© a sale was held and a third party pn 
chased the estate, and it seems to me tw 
as long as that decree stands, and no 

that is set aside for good ^ 

piesent plaintiff cannot get behind i 
maintain the present suit. For t le 
son I think that the appeal shoold 
dismissed with costs. 

Mookerjee, J.—1 agree that 
peal must be dismissed. 
in dispute belonged or^Sinally o 
Earn Sankar Boy who died in Iho . 
left a widow Brahmoraoyi and a ® ® 
ter’s son Bam Gopal Sen. Go 
May 1896, Brahmomoyi and Bam 
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;pal executed, in favour of one Anant \i\\ 
Das, a mortgage of the land in suit to se¬ 
cure a loan of Rs. 499. In 1902, the mort¬ 
gagee sued the widow and her daiighter’a 
son toenforoe the security and obtained 
the usual inortgage-decroo. In execution 
of that decree, the property was sold by 
the Court on 6th June 1905 and was pur¬ 
chased by the Shahas, now defendants, 
respondents. The grandson died in 1000 , 
and the widow died on 21st July 1909. 


The plaintiff is one of five persons whc 
upon the death of the widow' succeeded 
to the estate of Rim Bankar Roy as re- 
Yersionary heirs in tlieir ohnractar of lii? 
•sister 8 sons. On 20th September 
he instituted the preseu' suit lo recover 
the property from the purchaseis, on ths 
ftllegabion that there was no legal neces. 
«ifcy for the loan and that the mertgagf 
and sale took place under circumstances 
which do not make those transaction- 
binding upon him as one of the actual re. 
veraioners. The Court of first instance 
decreed the suit. Upon appeal that decree 
was reversed by the District Judge, and 8 
®PP®il to this Court was dismiss¬ 
ed by Roy, jjljg present appeal 

preferrel under Cl. J5. UeUers Patent, it 
has ben argued by the plaintiff that the 
ease has not been examined in tho Courts 
slow from the proper point of view. There 
10 some force In this contention and 
roasoms not far to seek. The case > 

eird by the District Judge, as also 

i'b® decisions of the Ji 
cial Committee in JIari Kishen Bhaga. 

Parshad Singh (l) and B 
Oopal Mukerjiv. Girindra Nath 
/5«^jM2» andof theFull Ranch in 
I ramd Choudhry v. Golip Bhagat 

effect of an aliena 

♦u widow with tho concurn 

fania fu I'fl^ersioner. Pi 

Id i» <=nti 

hn re-oooBider.tic 

hn q„6Bt on, controversy. Bnt 

:£~sSiS™T 

«onld be ol no avaU r it “ 
tj. .it -In^d 

8. (191S) 40 Oil 731=19 I 0 278. 


decree was obtained against them, Nei¬ 
ther at tho time of tho execution of the 
mortgage nor at the H ite of the institu- 
tion of tho suit hal tho jdaintilT anv pro. 
sent interest in the property; he was Mian 
not evon the immediate reversioner; he 
was only a reversioner in the secon-l deg. 
vee. Ho was not a pirty to the mortgage 
transaction, nor wi-^ liea necessary pirty 
to the mortgage suit. 

On tho otlur lianl, Rim GopM Sen, 
the dauglM-or’s soti of the original 
owner .an i Mie t!)«n ivxb revor-'ioner, 
was joined as a party to the mcrt‘;a',o 
transaction and to the n.ortgugo suit, 
with a view to hin.l the entire inberlt- 
anee. We have, conse-iuently, a decree 
made by a CDrupetent Court in the pro- 
sence of tho widow and the them next re¬ 
versioner; fclie decree directe'i the silo of 
the entire inheritance; and at the sale, 
which wa« held hy the Court, the res¬ 
pondents purchased tho I'roperfcy. What 
then is the true position of the purcha- 
sera? In tho first [)hce, when a morfcga. 
gee from a Hindu widow seeks to obtain n 
decree which would hind not iij-^icly the 
qualified interest of the wilow, hut the 
entire inheritance itself, the thsn next 
reversioner is a proper party to the suit; 
Niigenderahunder Ghose v. Srceinully 
Kaminee Dossce (i), Brij Bhnohun Ball 
Awustec v. Mohadeo Dolcy (5), Mohima 
Chinder Roy Cko’vihry v. Ram Kishcre 
A-.harjee Cliowdhrtj (fi), Srinath Doss v. 
Bari Pada Uitter (7), Bhngirathi Dass 
v. Baies'vor Bhagirnti ( 8 ), Rameswar Man 
dal V. Pnihibiti Dehi (9). Indra Kuar 
V. Liilta Prasad Singh ( 10 ). Veerahadra 
Aiyarv. Mnmdaga Nnchiar (ll) and 
Lloyd V. Jhones {l2)-, Story on Eiuiby 
Pleadings Art. H4; Daniell on Cliancery 
Practios, Chap. 3, 8. 3. In tho second 
place, a reversioner so impleaded may 
well he deemed a party in a ropreaouta 
tive capacity; Venkatnnarayana Pillay 
v, Suhbammal {l3), and a decree fairly 
made In his presence, so long as it stands, 
binds the inheritance, whether ho or 
someone else nUimitfllv hecornGs_thn_ftC- 

211=8 W R 17 (PC). 

5. (1872) 17 W R422. 

0. (1876) 23 W R 174. 

7. (18.9)30 WN 037. 

8 »A I R 19U Cal 113-41 Cal G')=19 I C 688. 

9’‘'A I R 19J5Cal 141=251 C 84. 

10. (18S2) 4 All 632. 

11. (1911) 34 Mid 168=81 C 1072. 

12. (1803) 9 Vea 37. 

13 1916) 33 Mad 400=29 I C 203=12 I A 125 
(PC). 
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tual reversiooer when the succession 
opens out on the death of the widow: 
iJooes on Mortgage, 3. 1439. The title 
!of the purchasers in this case can conse- 
ijuontly be defeated by the plaintiff, only 
after the decree, which is the root of that 
;title. has been successfully impeached 
fcr fraud, collusion or other like reason. 
Assume, that the plaintitT might possibly 
have attacked tho decree on the ground 
of fraud, for instance, on the allegation 
that at the time when the mortgage was 
executed there was really no legal neces¬ 
sity for the loan, and yet, the widow and 
the immediate reversioner colluded to 
raise the money and to charge the inherit¬ 
ance so as to enable the reversioner to 
embark upon a speculation for his per¬ 
sonal benefit. If this were established, 
the fact that the parties had gone through 
tho form of a suit and a decree could not 
justly be held to prejudice the right of 
the actual reversioner. [Katama Nat- 
chiar V. Rajah of Sivagavga (14)]. No 
such case of fraud, however, has been 
charged, much less proved and the mort¬ 
gage and the decree thereon still stand 
unassailed; clearly so long as the decree 
stands, the plaintiff cannot successfully 
impeach the title of the defendants. In 
this view, the suit fails and has been 
rightly dismissed; consequently, the pre¬ 
sent appeal must be dismissed with 
costs. 

v r/r.K. Avpeal disviissed. 

11. (18G1 63) 9 M 1 A 539=2 W R 31 (P C). 
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Sanderson, C. J. and Woodrofpe, J. 

Birendra Nath Roy and of/iers—Peti¬ 
tioners. 

V. 

Nripendra Nath Roy and others —Op- 
posite Parties. 

Application to Privy Council No. 33 of 
1917, Decided on lObh December 1917, 
against the judgment of Ghatterjea and 
Smither.JJ., D/- 30th May 1917, reported 
in A. I. R. 1918 Caf 870. 

Civil P. C. (1908), S. 109—Appeal to Privy 
Council—Order of remand held not final, 

Tbe High Court ia appeal reversed decree of 
dismissal by the Court of first iustauce and 
remanded tbe case for trial, vrith the direction 
that some of tbe defendants to tbe suit should 
be sued personally as well as executors and that 
another defendant should be sued as a residuary 
legatee: 

Held: Per Sauderson, G. J., that tbe order of 
the High Court nas not a final order within tbe 
meaning of 8. 109. [P 878 0 2] 


Per Woodroffe, J .—That there was neitber * 
final decree nor an order within tbe meaning 
the Code. [P879011 

Dvtarka Nath ChaJeraburtty &ndi Priya 
Sankar Mojumdar —for Petitioners. 

Jitendra Nath Lahiry and Sarat 
Chandra Khan —for Opposite Parties. 

Sanderson, C. J.—This is an appli. 
cation by defendants 1, 2, 4 and 5 for 
leave to appeal to His Majesty in Couooil. 
The suit was brought by the plaintiff 
for the recovery and possession of certain 
property and for a declaration of the 
plaintiffs’ right thereto. The defendants 
were sued in their individual capacity. 
The first Court dismissed the suit, where¬ 
upon there was an appeal to the High 
Court and the matter came before Chatter- 
jea and Smitber, and the judgment bows 
that the learned Judges were inclined to 
think that the defendants ought not to 
have been sue.l in their personal capacity 
and the conclusion at vrbich they arrived 


as this: 

“Wo tbiuk that under these circumstsDCfsand 
order effectually and completely to adjudicate 
ltheq'ie<liou4 invjive-i la th?oa»e, th?defeod* 
Its 2 and 4 to 6 should be sued personally as 
sll as executors and tho defendant 1 sued as 
IB residuary legatee and heirofJogendraNath. 

[r. Chakerbutty for tbeapplioantsargned 
lat inasmuch as that jndgment involved 
10 setting aside of tbe decree of the first 
ourt it was a judgment of reversal and 
3 the property was of the requisite 
mount, his clients consequently had a 
ight of appeal. The decree is as follows: 

••It is orde ed and decreed that the decree of be 
iwer Court bo and the same is hereby se 
Qd the case sent back to that Court to be jeH 

ith in accordance with tbe directions CO 

I tbejudgmootof this Court of ibis , . 

1 this app^ftl pronounced, a copy ^ 
ereto annexed.” 

Now the question we have to consider 
J, whether this is a decree or fija* 7 " 
within the meaning of para A, o. * 
livilP. 0. In form it may be said ^ 
e a judgment of reversal because in , 
ecree of tbe first Court is set aside, a 
re look, however, at ‘^e sabstance 
i, it is not a decree or final order in aj 
3 D 30 of the word. The effect of t e 
nd judgment is that the learned Jndge_ 
ave remanded the case and bav 

ithat defendants 2 and 4 to 6 should^ 

ued both in their personal capac y 
nd as executors and that de 
bould be sued as the residuary ^ 
od heir and that after the^ 
ad been made all ths questions 
be parties should be adjudioato 
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Id these oiroumstaoces it is not a final 
order within the meaning of the section. 
The judgment which I have just delivered 
is oonBrmed by a decision in Krishna 
Chandra v. Ram Narain Singh (l),It is 
a judgment of the late Ohief Justice and 
is a case somewhat similar totbe present. 

It was there contended that inasmuch as 
the decree of dismissal made by the 
Oourt of first instance had been set aside 
by the High Court, the order of the High 
Court, though it remanded the suit for 
trial on the merits, was a Goal order 
against which an appeal lay to the Juli- 
oial Committee. Sir Lawrence Jenkins 
said: 

"U is suggested in this case, that there is a 
final order from which an appeal will lie. Hiv¬ 
ing regard to the circumaiances of tho case, it 
appears to us that there is no ord ^r which is 
final within the meanig of S. 109, Civil F. C.” 

Having regard to all the circumstancos 
of the present case, it appears to me that 
there is no order vvhich is final within 
the meaning of the section and conse¬ 
quently this application must be refused 
with costs, five gold mohurs. We make 
DO order as to the costs of Baba Sarat 
Chunder Khan’s client. 

Woodroffe, J. —I agree. Neither in 
iray opinion is it a final decree or order 
Iwithin the meaning of the Code. 
v.b./r.k. Application refused. 

1. (1913) il I C 430. 

A. 1. R. 1918 Calcutta 879 
Sanderson, C. J. and Mookerjee, .T. 
Gour Sunder Bkoumik and others — 
Appellants—Petitioners. 

V. 

Rakhal Raj Bhoumik and others^ 
Plaintiff and Defendants — Opposite 
Parties. 

Rule Nisi No. 273 of 1916, Decided 
3rd May 1916, against judgment of High 

Court, 0/. 24th November 1915. 

(a) Civil P. C. (1908), O. 47, R. 8—One of 
tvro .Judgeief Diviiien Bench hearing appeal, 
retiring-mother Judge granting review of 
judgment—Judgment and decree emended— 
Judge n^ved to re-hear case patting tame 
order-Order let aiide on appeal—Appeal 
directed to be re-heard by Divition Bench- 
Uivition Bench only eontideriog point invol¬ 
ved in review end patting tame order—Ap¬ 
plication for review on ground that Bench 
ought to have heard whole cate—Held; every 
ether proceeding after emendment of decree 
wat tuperflueut—Appeal wat concluded by 
final decree made by order In review appli¬ 
cation—It Wat not incumbent on Divition 
Bench to re*bear entire appeal. 

After (he retirement of one of the two Judges 


of a Division Beuch of the High Cjutt which 
beard au app al, an application for review of 
judgment made to the other Judge wan granted 
ami tho judgment and d'.cree wer-i amended, 
but subsequently tbn Judge on being mov<d to 
re-boar tbe case, heard it again and made an 
order which waa tbe svmu as that made ou tho 
review application. On appeal tliis order was 
sot aside ou tbe ground tba’. tbo Judge, sitting 
by himself bad no jurisdiction to re-htar the case 
as be was not a Divi>iou Ucucb and the appeal 
was direct'd to be r-ncarJ by a Division B.-nob. 
The Divisiou Be ich when liearing the appeal 
diin>t allj'Vtiio whole cisr) to bo rt-opentd, 
but ciinfiuiog its. U to the point involved iu tho 
review proceeding m-tdo an order which had 
alreidy her u made in iliat procc-ediug. An 
aoplicalim for review of lliis otd. r was made on 
tbe ground that 'he Divi-ion Bench ou^ht to 
have heard the w* ole case : 

Held : Per S'lmicrson, C J. — That after the 
ameodenent 'Of the decree in the review appli* 
cation, every other proceeding that took place 
was puoerflu'us. IF b8l 0 Ij 

Per Mookerjee. J. —That the appesl was con- 
clud.'d bv tbe final decree made by tbe order 
in Ibo review application and the judgi.entof 
tbe D.vis on Bench need not be int?rffr«J with, 
a? it merely repeated tbe d^cisi m of tlie Judge 
who granted the review. [P 8Sl C -2 ; P S82 C 1 ) 
That it was not iDcumbent upon the Division 
Bmcn to re-h*ar tn“ entire appeal fPt«8lC2) 
(b» Civil P. C. (1908). 0. 47, R. 1-Review 
—Grant of Exlent. 

A review may bs granted either as lo tbe en¬ 
tirely of tbe order aEsailcd or as lo a pirtion 
oolv th-’reof. (P '“-Si C 2 ; P SH2 G 1] 

(c) Civil P. C. {19081. O. 47, R. 8-Review 
— It i* optional with Court to re-open cate 
in part or in e-'lirely. 

Rule 9, 0. 47, Civil P. C.. clearly leaves it 
oplional with the Court to determine whether, 
when a review is granted, tbe case should be 
re-op(>ned in part or its euiiratv, ao when a re¬ 
view of a decision bas boen admit ed the whole 
case is not necessarily re-opened thereby : 11 M, 
/. .4 .487 (P. C); (1861) ll' /?. 141 ;24 if. ii. 
427: 6 Cal 86 ; 12 C. L. P. 64 ; 9 C il. 209 and 
11 7. C-1C2, Ref. 10 D. H. C. R. 360 and 
32 Horn. Ill, not Appr. A. I. R. 1P14 Cal. 146; 
43 Cal 178 : 30 Rom. 66 and 31 Mad. 49. Di^t. 

tP8d2C 1] 

Asita Ranjan Ghose—hv Petitioners. 

Mohendra Nath Roy and Manmotha 
Nath Roy —for Opposite Parties. 

Sanderson, C. J.— The leiirned vakil 
at the opening of his remarksfor the pur¬ 
pose of showing cause stated that this 
was rather a peculiar matter. I entirely 
agree with him and I most sincerely hope 
thib it is not only a peculiar matter, bub 
also an exceptional matter, because the 
facts relating to the proceeding in this 
case are truly amazing—there is no other 
word for them. Tbe action was brought 
in November 1906, very nearly ten years 
ago by tbe plaintiff for tbe recovery of 
certain land. The Court of first instance 
gave the plaintiff a judgmeob. Then 
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an app'^al to the first appelUtO 
G*.urt. Tha‘. Court, variol the jiKlgmeat 
nf the first Court by oeolaiing that the 
jiliinbiit' nrA tho deffinUots were joiob 
•v.viiGi'? '.{ '.ho ia;; i. Then there w-is ao 
■,\r,r\[ ‘u L'i’O High Court, anrl the High 
C.-iirf. of Hrctt an-.l Kichard- 

tho appeal au I restored 
i',e' ju‘gMisot of the Court of first in- 
a:; 1 thereby tloclared that the 
(I’nintiil was orititle.l to the possession of 
tho Ixnl in i) 00 ?tion. 

Uuforainately by inisb\l:e. it has net 
>.opn uale plain to tne ho.v the mistaks 
aro=e""the lecree gave the pliiutiff some- 
tlb.ng Miore than he asked for, inasmuch 
1 X 0 it U'lt oiily fieclared that the 'pU'.ntilT 
WAS entitled to the possession of the land 
hut also deulaied that ho was entitled 
tv) tlvj poeres-ion of a building whioh was 
■ip n the laul. That was a matter which 
WAS obvioujly an error—and which, in 
iny opinion, ought to hax’o been set right 
: 6 soon as the parties saw the de ree. If 
that Inl been brought to the attention of 
the loarned Julges before the decree was 
signed, it could have been set right in 
five minutes. 

Inste.id of tbit, in conJoiaenoe of that 


raisfake wbich was made in December 
10T2, proceedings have been going on in 
this Court from December 1012 down to 
M^y lOld. I think I am justified in say¬ 
ing that the pvoceccliugs in this case are 
tnthing short of amazing. Whatbappened 
then is this: An application was made to 
Richardson, J.th' other learned-Tutlge, 
Brett, J. having by this time left the 
Court. That was made in April 1913, and 
Richardson J. granted a rule limiting it 
to this particular point, and calling upon 
the opposite party to sho-.v cause why 
the judgment and decree of the Court, 
dated I2th December 1912. should not be 
set aside or amended or why such other 
ordershould notbe madoasto this Court 
might seem fit. on the ground that in giv¬ 
ing the plaintiff a decree for the struo- 
tures on the land this Court went beyond 
the reliefs claimed in the phint. So that 
the rule was granted on that one point 
only. In June 1913, this Rule was argued 
before Richardson, J., and after argument 
he made the Rule absolute. I agree with 
what fell from my learned brother 
Mookerjee, J., during the course of the 
argument in the case, that there was an 
end of the matter as soon as the rule was 
made aDsolute, and in aooordance with 


that rule the decree wonld, as a matter of 
fact, have been amended in respect of the 
point w’hich was mentioned in the rale 
that was granted. For some reason or 
other Richardson. J., was persuaded to 
ve-hear the case under 0. 47, R. 8, Civil 
P. 0., and after hearing the case he made 
the order which has been referred to and 
whioh is to this effect: 

"The judgment will, therefore, be altered in 
this WAV, thxt for the words'‘with such strac* 
inres r.s ni iy be standing on tie laud” tbe 
f 'lilowing will be substituted,‘that the delen* 
diut? d.'remove the structures from the UdI 
\.’icbiu two months from the date of this order, 
lu the evcot of their failing to do so the pUinlid 
will bo at liberty to remove them at the cosiof 
the defendants to be realised in execution of the 
drcr.'e’. A corresponding alteration will be made 
iu the decree.” 


Then he went cn to say: 

"I make no order as to costa. Tbemistske 
ould have been brought to notice before the 
creewas signed.” 

Well, some ingenious person then 
lousbt of the point that Richardson,!., 
xd'no jurisdiction to re-hear fcheoaae 
thing by hitiisslf, and althoQgh he had 
risdiction to grant the rale and to 
ake the rule absolute and thereby.to 
ake an order by which the jo 
ould be amended, still he had no jori - 

ction to re-hear 

0:0 of the word, as he bv himsa 

at constitute a Division Bench. Tb e- 

ire, this point was taken and n, p 

orn his decision was iosbitnte . 
as hoard in this Court by t 
astica and Nalioi 

adthey decided that h® halne jurisho- 

on to re-hear the case, aire-tel 

at a Division Bench, and t ey 

lat the appeal should be re -1 

result of that, two 

ere called upon to |;j*!‘,?^J^/^fi 0 jrdit 

lolmwood, J., and ' 'two yea» 

1 24th November 1915. some V 

:ter the order which ^he? 

dohardson, -T., and -gwiththa 

lada an order identical in j ju 

□0 that was made by Richardson, 

ae month of Jnne 1913. even 

The parties were ..ntg cams 

aen, but some of the de . gjo^nd 
are and obtained a . tj fasd 

.atHolmwood a»d ““''f' tyU,» 
ofc re-heard the case. 1» .i lodges, 
dth every respect to the ' jgv, of 

think they to .k-a reasonable 

le matter. What they did 
xid that the whole of this matt 
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irom an obvious error, upon wliicli tbe 
Rale was granted for review by RichanV 
■son, J'l and thay confined themselves 
to that error and declined to go any fur- 
ther and said they had discretion in the 
matter. It is argued by the learned vakil 
that they were wrong in so doing and 
he wishes us to make tho Rule abso¬ 
lute, so that this case may be re-heard by 
two other learned Judges of this Court. 
All I can say, speaking for myself, is this; 
as far as I can understand tbe proceed- 
ings, when Richardson, J., made that 
Rule absolute in June 1913, by reason of 
which the judgment and the decree would 
as a matter of course, be amended in the 
way he intended them to be amended and 
in the wayheinteded them to be drawn up. 
from that moment every other proceed¬ 
ing was superfluous. If we were to make 
this Rule absolute it would be a travesty 
of justice to which I will not be a party. 

Therefore in my opinion, this Rule 
ought to be discharged with costs—hear- 
Jug fee two gold mohurs. 

Mookerjee, J.— I agree tha"; theorder 
we are invited to review is substantially 
correct, notwithstanding the extraordi¬ 
nary errors which have characterised tjoe 
proceeding in its later stages. The suit 
was instituted so far back as 12bh Novem¬ 
ber 1906 for declaration of title to land 
and for recovery of possession thereof. It 


was decreed in the Court of first instai 
on 4th January 1908. On appeal by I 
defendants, the Subordinate Judge mo 
fied this decree. The re^alt was that I 
present appeal was lodged in this Co' 
on 6th February 1909 hy some of the 
fondants. The plaintiff thereupon 
sented a petition of cross-objection, 
appeal was heard in the first instance 
Brett, .J., and Richardson, J., on 
December 1912; they dismissed the 
peal and allowed the cross objection 
that the decree of the primary Court 
■restored. The decree of this Court h 
ever contained a provision for posses: 

fendants took avdantage of this error 

presented-an applioafiorfoi rev?e; 

mTaffceJ^R ®“38th A 

Richardflon T* * Thereu 

Riohardson. J., iggaed aRnle calling a 

the opposite party to show cause . 

the judgment and decree, dated 1 

December 1912, should not be set ae 

1918 0/111 *112 


or amomled or why .such other order 
should nut bo niade as might seem fit. on 
the ground that, in giving the plaintiff a 
decree for the structures on the land, tlio 
Court Imd gone I'ONOud tlie reliefschtiincd 
in the I'laint. This Rule was heard by 
Richardson, J., on oth June 1013, as lie 
was obviously competent to do, and was 
made .ihsolute, with the conse.juoncethat 
the judgn>ent and decree stco'l amended 
in the mauDor stated in the order for issue 
of the Rule. Richardson, J., however nob 
only made the Rule ,ihsolute, bub fjru- 

ceedod to act undei 5-0, 4': 

P. C. That Rule provides that 

“when an ftpplicatiou for review i? qrauted, a 
note tbeceof shall bo 'inado in tho regi.^tor and 
tbe Court may at ouco re-boar tho ca^^e or make 
6 ucb order in regard to tbe re-bearing ae it 
thinks fit.” 


Richardson, J.. apparently thought 
that it was incumbent upon him to re¬ 
hear the case under R. 8, 0. 47. The re¬ 
sult of the re. hearing was that the alter¬ 
ation ale'idv mentioned was made in the 
judgment and decree. The substance of 
the matter was that the order made on the 
re-hearing of the case \>a3 identical witii 
the order whereby the Rule was made 
absolute. An appeal was then preferred 
under Cl. 15 of the Letters Patent against 
the judgment of Richardson, J., and was 
heard by Sir Lawrence Jenkins, C. J., and 
N. R. Ghatterjea, J. Theyallowed tbeap- 
peal on theground thatRiebardson, J., had 
no jurisdiction to re-hear the case under 
R. 8, 0. 47; but they not only cancelled, 
that portion of his order, but proceeded 
to direct that the appeal should be re¬ 
heard. Atthore-hearingwhichtook place 
before Holmwood and Mullick, JJ., the 
question was raised, whether the appeal 
was to be re-heard in its entirety or whe¬ 
ther the ground urged before Richard¬ 
son, J., in support of the application for 
review was the only ground open for 
consideration. The Court came bo the 
conclusion that tbe latter course should 
be pursued. The result was that Holm- 
wood and Mullick, JJ. proceeded to make 
a decree identical with what had been 
made by Riohardson J. when he made the 
Rule for review absolute. We are now 
invited bo set aside on review the decree 
made byHolmwood and MulliokJ. on the 
ground, that it was incumbent upon them 
to re-bear the entire appeal. In my opi- 
Dion there is no foundation for this con¬ 
tention. In the first place, it is indisput¬ 
able that a revisioD maybegrauted either 
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:.r r, th" on: ii-fily of (he order nssriled or 
; riion odU tlieroof. This was 
li’l'lo'.'.r I'V tlip .’ludicial Goinmitteo so 
;;ir l.ac!; r* R''''? in the case of Bhugwon- 
■{lu-n DrnJifvv. Jivee (l), where Sir 

■(ainf*?. Cclvilo rjiiscrved thar 

'ibc liitvc madfc a final 

• .-.u-:. 'Z'ai.iUin'; or rcj‘‘eiinf{ the ayrlifaliou in 
lolo I- ii5 pAfi, wt-re lua incjmi'ctcut to make the 

inlinLii frclor \vbi?li tiiey did make, Itavmg iu 

boC.’Urt, which was to r-“viow the dicisicn, a 
■iiiicreticiu as to the extent to tvhich the review 
should ba carried. 

Tliis view has been adopted l>y this 
(jourb in i8G4 in the case of IJurro Ch un- 
der Chuckerbulty v. Ranikissore Chucker- 
lulty (2) and has been consistently fol¬ 
lowed in a long series of decisions; Byj- 

inth Sahoy v. Tl'n^ecr Norain (3), 
^)huro}iidh7ir v. Agra Bank (d), Thacoor 
Prasad v. Balucic Bam (o), 7Inrhan 
Sahye v. Thoknor Purshad (G) and Bhit- 
'laneshwari Koer v. Ajodhya Singh (7). 
Reliance has been jrheed on bahalf of the 
petitioner on the observation in tlie case 
uf Sainal Pa7ichody. Dullahh Dxara (8), 
that when a review of a decision has been 
adinitlel, the whole case is thereby re¬ 
opened—an observation quoted with ap- 
I'roviil in the case of Emperor v. Nora. 
(/au(9). lam not pre[Mred to accept 
thiscomproheosive sftiitoiiiefit asau accu¬ 
rate exposition of the la v, R. 8, 0. 47. 
which reproduces S. G30 c( the Code of 
1866, clearly leaves it optional with the 
Court to determine wh'4her when a re- 
vio'v is grantel, I he case should he 
re o|)eiie'<l in part or in itr ei *'rb'v. It 

is obvious that any other -.i ‘oh*- lead 

* 

‘to grave inconvenience, if not injnslice. 
It is conceivable that the di0erent points 
in a case maybe so inseparably connected 
with each other, that if the decision on 
one point is set aside it becomes essential 
in the interests of justice that the whole 
case should be re-opened. On the other 
hand, cases are equally conceivable in 
which the different points may be so dis¬ 
tinct, that re-consideration of one of 
those points may not necessitate the re¬ 
examination of the other points. Conse¬ 
quently, the view cannot he supported on 
principle that whpnevor an applicntieu 

1. IIS66-67) II M I A 4d7='J W R 23 (P C). 

2. (1PG4) W R 141. 

3. (is7ft) W R 427. 

4. ilBJ'O) 5 Ca] 66-i C L R 434. 

5. (l-a?) 12 C L R G4. 

6. {1883/ 9 Cil 209. 

7. (1911) 11 I C 102. 

8. (1873) 10 B H C R 360. 

9. U908) 32Bom 111. ^ 


for review is granted, the entire cas^ 
must of necessity bo re-opeued and re-con- 
sidered. 

This view is supported by the decisions 
in Sadar.nd din v. Ekram-duudn (10),. 
Janaki Nath v. Prabhasini Dasi (11), 
Vadilal v. Fulchand (12) and Gopala 
Aiyar v. Eamasami (13). These cases 
show that the Court may, in its dieore- 
tion, direct that the whole case be re- 
opened, if it is necessary, in the intereBta 
of justice, that such a course should be' 
adopted, but they are not authorities for 
the proposition that whenever a review 
is granted ona particular point, the whole 
ease must be re-opeued. The facts of the 
case before us afford a good illustration, 
why the contention of the petitioner 
should not be accepted. The point where¬ 
on the review was sought and granted, 
was absolutely distinct from the other 
points in the case. The question wasv 
whether the plaintiff should be allowed 
a decree for possession of the structures 
on the land or whether the defendants; 
should be reserved liberty to remove 
them. The determination oftbisques- 
tion did not, in any way, affect the other 
points in the case; it was also conceded 
that the erroneous order in the decree 


this behalf had been made by an over- 
iht. Clearly, it was not necessary in 
0 interests of justice that if the decree 
ire modified in this respect, the whole 
?a sljould be re-opened. But I am also 
opinion that the case was concluded 
jeu Richardson J. made the Buie abw- 
;e, and that there was nothing further 
re-eoDsider or re-hear. Although.there- 
e, in this view, the judgment now 
der review was passed by HolmwMd.J- 
a Mullick, J. in an appeal which bad 
en concluded by a final decree made by 
chardsoD, J. still it is not necesea^ 

r us to interfere, as it merely repM j 

0 decision of Richardson, J. This 
accordingly be discharged wi 

B./r.K. discharg e^ 


AIR 1914 Cal 1*C=20I 0 6<0. 
(1916) 43 C»1 178=30 I 0 898 
(1906) .'’0 B'-to 66. 

(1908) 31 Mad 49. 
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A. I. R.1918 Calcutta 883 (1) 

Mookerjeb and Walmslhy, J.r. 
Dkaranidhar Aditya aud others —Peti¬ 
tioners. 


V. 

Hemanga Ghiindra Jana — Opposite 
Party. 

Rule Nisi No. 7 of 1917, Deckled od 
25feb April 1917, against the order of 
Munsif, First Court, Midnapore, in Misc. 
Suit No. 151 of 1916. 

Decree—Ex parte decree eet atide by luit— 
Original Suit i« tevived and plaintiff may 
proceed with it. 

When an ex parte decree is set aside by a suit, 
its eSeot is to relegate the parties to the position 
they previously occupied, with the result that 
the suit which terminated in tbs ex parte decree 
is revived aud must be tried by the Court, if the 
plaintiff desires t.-) proceed with it. G I. C. 13, 
Diss. from, 2 Calm (P. C.), Foil. [P 833 0 2} 

Debendra Nath Mondal — for Pefci- 
tioners. 

Amarendra Nath Bose —for Opposite 
Party. 

Judgment. —We are invited in this 
Rule to consider the propriety of an order 
whereby the Court below has refused to 
revive a suit for arreirs of rent and to 
try it in accordance with law. The suit 
was decreed ex parte on 15th Decotnher 
1914. The defendant in the suit was an 
infant represented by hie mother as 
guardian ad litem. Alter the ex pirte 
decree had been made, a suit was Insti¬ 
tuted on behalf of the infant by anotlier 
guardian to set aside the ox parte decree 
on the ground that the infant was not 


propsrly represented and that the deci 
in fact had been obtained by fraud. Tl 
suit was decreed on 30th'juno 1916 a 
the ex parte decree was set aside. ' 
11th September 1916, the plaintiff appli 
to the Court to revive the original s 
and to try it in accordance with la 
The Court refused the application on 2 
November 19l6. In support of 
order, reliance has been placed upon 
decision in Kshetra Mohan v. d 
Gobtnda Pal (l). u dispu 

however, that this decision is coit: 

mittee, in Khajooronitsa v. fioirs 

notice of theConrt. The Judicial C 
(mitteo has ruled that when a con 
[decree was set aside, the result wi 
relegate tbe parties to the position 
previously occupied, with the result 


1. (1010) 6 I C 13 
a. (1876-77) 2 Cal 181=8 I A 291. (P C).> 


the suit which had terminated in the, 
consent decree had to he re-tried when the* 
consent ilecroe was vacated. Tlio same* 
course was followed by tliis Court in 
tho case of Raj Kumar Jioij v. Haro 
Krishna Chakravartij (3), where it was 
pointed out that a similar view had been 
adoptei by the House of fjords in Neale 
V. Gordon Lennox (4), Bihcc Soloman v. 
Ahdool Azeez (5), Sharal Chunder Chose 
V. Kartik Chunder Milter {()), Sarbesh 
Chandra Basu v. Hart Dni/nl (7), 

Chatterjee Brahmin v Durgadutt Agar- 
walla {Si, Fateh Chand v. Narsingh Das 
(9). No doubt, in the present cise, the 
suit terminated in an ex parte decree and 
not a consent decree. That, however, 
makes no dillerenoe in point of principle. 
The suit was terminated by an ex parte 
decree. That decree has been set aside 
by a Court of competent jurisdiction. 
The effect is that tiie decree whereby the 
suit was terminate! stands cancelled, aud 
the suit remains -on the file of the Court 
as an undisposed of suit. In these circum¬ 
stances, it is incumbent upon the Coart 
to proceed with the trial of the suit. If 
the plaiotir'i does not wish to proceed with 
the tiial of the suit, the Court must dis¬ 
miss it. But if the plaintiff desires to 
proceed with the suit, it must be tried 
in accordance with law. The result is 
that tho Rule is made absolute and the 
order of tho Court below discharged. The 
suit for root will stand revived and will 
now ho tried in accordance with law. 
The petitioner is entitled to the c >^13 oj 
this Rule. We assess the hearing foe at 
one gold mohur. 


v.n /r.k. 


Ru'e made absolute. 


3. (I'lii) 10 I C 355. 


4. 

5. 
G. 

7. 

8 . 


(1902 

(1881 

(18=3 

(1910 

(1916 


A 0 465. 

G Cal 637. 

9 Cal a 10. 
6 I C 23r. 
31 10 394. 


9. (1912) 16 I C 938. 


A. I.R 1918 Calcutta 883 (2) 

Mookf.rjhe and Cuming. JJ. 

Sasi Bhushan Bose —Plaintiff—Appli¬ 
cant. 

V. 

Manindra Chandra Nandy and others 
—DefeDdaD(8-"Oppr8ito Parties. 

Civil Rule No. 372 of 1916, Decided on 
29th August 1916, against o»'der of Rub 
Judge®, 24-Parganah8, D/- 6 April 1916. 

(•) Adminiflralion—Suit for—Admlniftra- 
tion suit by creditor is action for account 
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within Court-fees Act fl870), S. 7 (4) (f)— 
Suits Valuation Act (1887), S. 8. 

An :iilniini'-'lr;ition suit by a creditor is an ac* 
uoi! for in .icconnt within tho incinicig of S. 7, 

Si if,'. rpSSGOl] 

I.iiuci ■ lii, the plualiff is eulitled to place 
bis own vil'iiti a on the relief claimed, for the 
pnrp:?e' of court-fees, which valuation is identi- 
?o) with the v’lmtion for purposes of jurisdiction 
under S. h. Suits Valuation Act; Coory v. Triest, 
(unrop-'riel and Wi^rralier v. Priyer (107G) 2 Ch. 
D. 10f>. Ref [P 836 C 1] 

(b) Administration—Suit for—Administra¬ 
tion suit by creditor—Plaintiff cannot be 
called upon to ascertain in advance all credi¬ 
tors of his debtor. 

In an administration suit by a creditor the 
plaintiff cannot be called upon to ascertain in 
advance all the creditors of his debtor aud their 
dues tnd value the suit accordingly. That is the 
fundamonlal point for determination in the suit 
itself and cannot be decided bv the plaiuti:1 before 
trial. _ ‘ [P 886 C 1] 

(c) Adminislvalion—Suit for —Administra¬ 
tion suit is in essence for account and ap¬ 
plication of estate of debtor for satisfaction 
of dues of all creditors. 

An administration suit is in essence for an ac¬ 
count and application of the estate of the debtor 
for the satisfaction of the dues of all the creditors; 
the whole administration and settlement of tne 
estate ace assumed by the Court, the assets are 
marshalled, and the decree is made for the bene- 
lit of a)l the creditors. Creditors other than the 
plaintiff may come in under the decree and prove 
their debts and obtain satisfaction of their de¬ 
mands, equally with the plaintif! in the suit, and 
under such circumstances, they ate treated as 
parties to the suit. If they decline so to come 
in they will be excluded from the benefit of the 
decree, and yet they will, from'oecessity, be con¬ 
sidered as bound by the acts done under the 
authority of the Court. [P 885 C 2] 

id) Adminiitralion—Suit for—Suit by cre¬ 
ditor—Claimants already obtaining decreet 
should not be joined as plaintiffs unless tbeir 
interests are in danger. 

In an admini.-'tiation snit by a creditor clai¬ 
mants who have already obtained decrees on 
tbeir claims, should not be formally joined as 
plaintiSs, unless it is alleged and nroved that 
their interests would he in serious jeopardy, if 
thepiaintiS has the conduct of the proceedings. 
34 Bovi. 420, Ref. ^ [P 886 0 2] 

(e) Administration—Suit for—Suit by one 
creditor on behalf of himself and others—De¬ 
fendants can get action dismissed on payment 
of plaintiff's debts. 

Where one creditor sues on behalf of himself 
and the others for administration of the estate of 
the debtor, the defendant may at any time before 
judgment, have the action dismissed on payment 
of the plaintifi's debt and all the costs of the 
action: Pemborton v. Topkam, (1838) 1 Beav, 
316, Holden v. Kynaston, (1840) 2 Beav. 204, and 
Afan/on v. i?oe,vl844) 14 Sim. 363, Ref. 

[P 885 0 2; P806 G1] 

(f) Administration—Suit for—Preliminary 
decree made—Each claimant whose claim is 
not transformed into judgment-debt may be 
required lo pay court-fee advalorem—Court- 
:fees Act(1870), S. 11—Obiter. 

Obifer.—After a’pieliminary decree has been 
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made and creditors have been invited toeatabluh 
their claims, if any against the debtor, each 
creditor, who puts forward a claim not already 
transformed into a judgment debt, may well be 
required to pay court-fees advalorem on hU ap¬ 
plication, as if it were a plaint in a Buit.for the 

recovery of the sura he claims.. Such aprocedore 
can be sustained on the analogy of S. 11 Gantt- 
fees Act. [P 886 01] 

Jogesh Chandra Boy, Gobinda Ghmder 
Dey Roy and Upendra Kumar Boy—lot 
Petitioner. 

Dwarka Nath Mitter—lor Opposite 
Parties. 

Bam Charan Mitra —for the Crown. 

Judgment. —Weare invited in this rale 
to set aside an interloontory order in an 
administration suit instituked by a credi¬ 
tor. The order in qoestion calls upon 
the plaintiff to amend bis plaint in tba 
manner following, namely, to ascertain all 
the creditors of bis debtor and the same 
payable to them, to alter the valnation of 
the claims by the addition of the amonnt 
so ascertained to the amount due to him¬ 
self, and to pay oourt.fees ad valorem on 
the amended valuation. The plaint reci¬ 
tes that defendant, 1 Amarnatb Bose, on 
4th April 1911, borrowed from the plain¬ 
tiff a sum of Es. 1,000 on a promiesory 
note repayable on demand with interest 
at 18 percent, per annum that he has 
neither paid the principal, nor the interest 
and that on 23rd September 1911,he exe¬ 
cuted a trust deed in favour of defend¬ 
ant 2 the Maharaja of Oossimbazat, where¬ 
by he transferred all his immovable pro¬ 
perties to the trustee with direction to 
pay up all his creditors inolusive of tbs 
plaintiff. The plaint further recites that 
the trustee has taken possession of the 

trust properties, but has not paid the 
plaintiff his dues, and so far as the plain¬ 
tiff can ascertain, the trustee has notpai 
up the other creditors of defendant • 
The plaintiff, accordingly, prays that the 
estate may beaduainisteredthatan^ow* 
may be taken of the trnst propertiM an 
their income, that a receiver may M 
pointed for the purpose, that 
may be ascertained by issue of pu 
notice, and that their debts maybe de e * 

mined and paid. The plaintiff alw mW 
for leave to conduct the suit on 
all the creditors with liberty •'U ® 

creditors to join asoo-plaintiffSi a J 
they so desire. The plaintiff alleges 
the sum due to him on the date o 
commencement of the suit was Bs. 1. « 

and that the sums payable to the o 
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creditors would exceed Rs. 5,000. He 
valued the suit for purposes of jurisdic¬ 
tion at Rs. 6,540 but paid court-fee on 
his own claim only, viz., Rs. 105 on a 
valuation of Rs. 1,540. He paid an ad¬ 
ditional sum of Rs. 10 apparently on the 
ground that the claim for administration 
could not be estimated at a money value 
within the meaning of Soh. 2, Art. 17 (6,) 
Court-fees Act, 1870. The suit was in¬ 
stituted on 3rd April 1914, and after it 
had advanced considerably it came up for 
hearing on 6th April 1916 when a preli¬ 
minary objeetion was taken on the ques¬ 
tion of court-fees payable on the plaint. 
It' may be stated that defendant 1, the 
debtor, had died meanwhile, and his in¬ 
fant heirs had been brought on the record 
on 29th March 1915. The Subordinate 
Judge took up the question of court-fees 
and made the order we are now called 
upon to revise. The question raised is 
one of first impression and we have had 
the advantage of arguments not only on 
behalf of the plaintiff and the trustee de¬ 
fendant, but also by the Senior Govern¬ 
ment Pleader who appeared on behalf of 
the Secretaryof State as a question of the 
revenues of the Crown was concerned. 

It is plain that the Court-fees Act, 1870, 
does not in express terms provide for an 
administration suit. We must conse¬ 
quently consider the nature of an admin¬ 
istration suit which is explained in Stan- 
dard Treatises on Equity Pleading and 
Chancery Pratioe. Lord Redesdale (Plead¬ 
ings in Chancery, p. 107) points out that 
as early as 1766, in Corrhv. Triest (unre- 
ported) some of a number of creditors, 
parties to a trust deed for payment of 
debts were permitted to sue, co behalf 
of themselves and the other creditors 
named in the deed, for execution of the 
trust, although one of chose oi editors could 
not in that case have sued for a single de¬ 
mand without bringingtheothercreditorB 
before the Court: Worraker v. Pnjer (1). 
This seems to have been permitted purely 
to save expenses and delay; if a great 
nomber of creditors, thus especially pro¬ 
vided for by a deed of trust, were to be 
msde plaintiffs, the suit would be liable 
to the hazard of frequent abatements; 
and if many were made defendants, the 
same inconvenience might happen and ad¬ 
ditional expense would unavoidably be in¬ 
curred. Reference may, in this connexion, 
be m ade to the decisions in South v’ 

1. (1876) a Oh D m ’ 
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Kinder {'2), Boddy v. Kent {S),Weld v 
Bonham (4); Dauglas v. Horsfall (5): 
JIauford v. Storie (6); Peacock v. Monk 
(7); Neioton v. Egmont (Earl) (8); Ather¬ 
ton V. Worth (9): Richardson v. Has¬ 
tings (10): Smart v. Bradstock (ll): Po¬ 
well V. Wriijht (12). Reference may also 
be made to an instructive exposition 
given by Story in his work on Equity 
Pleadings (S. 9'9-103 (a) and216-218 where 
it is pointed out that the auit must be 
framed as on beliaU of all the creditors, 
as otherwise accounts may have to be 
taken de novo in so[)arat 0 suits by ditfer- 
enb claimautG; Leigh v. Thonuis (13). The 
suit is in essence for an account and ap 
plication of the estate of the debtor for 
the satisfaction of the dues of all the cre¬ 
ditors; the whole .administration and set¬ 
tlement of the estate are assumed by thej 
Court, the assests are marshalled, and! 
the decree is made for the benefit of alii 
the creditors: see’Civil P. C., 1908,0.20, 
R.l3:Appx A4i;Appx. T)Al-20-.Good 
V. Blewitt (14). Adair v. New River Com¬ 
pany (i5); Cockburn v, Thompson (16). 
Creditors other than the plaintiff may 
eome in under the decree and prove their 
debts and obtain satisfaction of their de- 
mands, equally with the plaintiff in the 
suit, and, under such circumstances they 
are treated as parties to the suit. 

tf they decline so to come in, they will 
be excluded from the benefit of the de¬ 
cree, and yet they will, from necessity, be 
considered as bound by the acts done un¬ 
der the authority of the Court. Ballet 
V. Hallett (17), v;hor6 Chancellor Wal- 
^s■orth expounds the whole doctrine with 
great clearness. But altliough such is the 
nature of the suit, it is well settled that 
whore one creditor sues on liebalf of him¬ 
self and the others for administration of 
the estate of the debtor, the defendant 
may, at any time before judgment, have the 

2. "(1789) S'Swans i&8^G E R 810.'" 

3. (181C) 1 Mer 301=35 R R 707. 
i. (1824) 2 Sim & St 91=67 E R280. 

6. (1825) 2 Sim & St 184=57 E R 316. 

G. (1825) 2 Sim Si 1%=8 L J (os)ChllO 

=57 E R 320. 

7. (1748) 1 Ves Sen 127=27 E It 934. 

8. (1831)4 Sim 674=6 Sim 180, 

9. (1674) Dio 376=21 E R 315. 

10 1844} 7 Beav 323=13 L J Ch 142. 

11. 1844) 7 Beav6qO=49ER 1189. 

12 1844) 7 Beav 444=49 E R 1187. 

13. 1761) 2 VcB Sen 312=28 E R 201. 

14. 1816) 19 Vt8 JuD 336=84 E R 642. 

15. 1805) 11 Vea Jon 429=32 E R ] 163 

16. (1809) 16 Vea Jua 321=88 E R 1005. 

17. (1829) 2 Paige 19. 
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notion ‘lisini^ned on payment of the plain- 
uiil .. 'iohr Hid a|[ the costs of the action 
PemhcrLon v. Tophan (18); Holden v. 

(19^; Manton v. Boe (iO), and 
this prinoifjlo 'vas recently applied in the 
oaso of AtJi'Hur Mohtkondiah v. Thatha 
^Lahs ’imniamsimhulii Ghetty (21). An 
adininiP'r.itiou suit hy a creditor is, con¬ 
sequently, an action for an account with¬ 
in the moaning of S. 7 (4) (f), Court-fees 
.\ct and this was the view adopted in 
Khatijo V. Adam Husenally Vasi (2'2). 
In such a suit, the plaintitt is entitled to 
jplace his own valuation on the relief 
claimed: Ma Ma v. Ma Hmon (23). In 
the present instance, he values the relief 
at Rs. 1,540 and that valuation is neither 
'arbitrary nor hctitious. We are not able 
to appreciate on what principle the plain- 
tilT can ha called upon to ascertain in 
advance all the creditcrrs of his debtors 
and their dues and value tho suit accord- 
jingly. That in essence is the fundamen- 
jtal point for determination in the suit 
litself, and it is inconceivable how it can 
be decided by the plaintiff before trial. 

We do not feel pressed by the argu- 
inent of the Senior Government Pleader 
that if the plaintiff is allowed to value 

the suit according to tho relief he seeks. 

the revenues of the Crown will suffer be-' 
cause tho other crelitors of the debtor 
will obtain relief without payment of 
couit fees. Ihere need not, in our opinion, 
bo room tor such aiipreheosion. When, 
after tho preliminary decree has been made', 
and ere litors have been invited to esta- 
blisii their claims, if any, against the 
debtor, each creditor, who puts forward a 
claim not already transformed into a 
judgment debt, may well be required to 
pay court-fees ad valorem on his applica- 
tioD, as if it w'era a plaint in a suit for 
the recovery of the sum he claims. Such 
a procedure can be sustained on the ana- 
logy of S. 11, Court-fees Act. The only 
real difficulty in connection with the 
matter is the question of jurisdiction. If 
the suit is, as we think it must be, treated, 
as a suit for “account” within the mean- 
ing of S. 7 (4) (f), Court-fees Act, the 
valuation for purposes of jurisdiction must 
be identical, under S. 8, Suits Valuation 
Act, with the valu ation for purposes of 

18. (I8J8) 1 Bjftv 316=48^ B 962 ~ 

19. (1840) 2 B-av 204=9 L J Oh 198. 

20. (1844) 14 Sim 353=60 E R 394. 

21. AIR 1914 Mad 646=23 I C 134. 

82. (1916J 39 Bom. 646=29 10 949. 

23. (1907-08) 4 L B R 279, 


court-fees. It is thus conceivable that 
the suit 30 valued on the basis of the 
claim of the plaintiff, 'may he institoted 
in the Court of the lowest grade of pecu 
niary jurisdiction, and a claim mav there* 
after be preferred by a creditor who 
could, in respect of his claim, institotea 
suit only in a Court of higher grade. The 
remedy in such a case would be the trans- 
fer of the suit at that stage from the 
Court of lowest grade to the Oonrt com¬ 
petent to try a claim of enhanced value. 
This course was in fact adopted ia a 
somewhat similar case : see the decision 
in Bhupendra Kumar Ghakravati v, 
Puma Chandra Bose (24). The view 
we take thus obviously avoi Is all anomaly 
and at the same time removes all hard¬ 
ship. In the case before us, there is in 
reality no difficulty, actual or potential. 

Since the institution of the suit, seve¬ 
ral creditors of defendant 1 have put for¬ 
ward claims of a value such as can be 
tried only by a Subordinate Judge. The 
suit is, therefore, properly triable by a 
Subordinate Judge, and as the aggregate 
value of the claims already put forward 
exceed Ks. 10,000, the appeal against the 
decree will lie, not to the Bietriofc Judge 
but to this Court. We may here point 
out that the claimants, who eabsequently' 
appeared, should not have been formally; 
joined as plaintiffs, specially as some oi 
them are said to have already obtained 
decrees on their claims, unless, indeed, 
it was alleged and proved that their in¬ 
terests would be in serious jeopardy il 
the plaintiff had the conduct of the pro¬ 
ceedings : Vasonji Tricamji & Oo. v. 
Ismailbhai Shivaji (25). The propM 
course would have been to allow them 
an opportunity to prove their claims and 
to participate in the distribution of the 
assets of the estate. Our oonolusion i| 
that it was not obligatory upon ^ the 
plaintiff to pay court-fees on a higher 
valuation than the amount claimed by 
him, and that the plaint U not open to 
objection on the ground that it ia in¬ 
sufficiently stamped. The result ia that 
this rule is made absolute and the order 
of the Court below discharged. Tbe 
records will be returned bo the Subordi¬ 
nate Judge, so that he may proceed with 
the trial of the suit on the merits on aa 
early a date as praotioable. The pati- 
tioner will have bis costs of this 

24. (1916) 43 Cal 650=6 1 0 34.' 

25. (1910) 84 Bom 420=410 ISa 
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Irom the estate of his debtor iu the 
■bands of the trustee defendant. Wo 
assess the hearing fee at two goldmohuts. 
V.B./r.K. Rule made absolute. 

A. 1. R 1918 Calcutta 887 

TEUNON and SHAMSUL liUDA, -Rl. 

Seshu Kabiraj —Petitioner. 

V. 

Empetor —Opposite Party. 

Oriminal Revn. No. 674 of 1917. De- 
■oided on lOth July 1917. 

(a) Criminal P.C.(1898).S«. 109 and 118- 
Petilioner by profe#»ion Kaviraj found at 
midnight in lane with two others who had m 
potseision house breaking implements 
tioner running away on being discovered and 
remaining silent on arrest and giving false 
.explanation—Facts found did not bring peti¬ 
tioner within either Cl. (a) or Cl. (b) or 
S. 109. 

The petitioner was required to Rive security 
lor good behaviour under the provisions of S. 118 
read with S. 109, Otimioal P. C.. oq tho fol¬ 
lowing facts, viz., that on !i certain nieht the 
petitioner, who was by profession a kaviraj, was 
found at about midnight in a lane in a town in 
association with two others, who had in their pos¬ 
session house breaking-impleinenls. that on being 
discovered belled, that when arrested he reniaiood 
silent and that the explanation subsequently 
offered to the Magietrate of his presence at the 
time and place in question was false: 

Held {Teunon, J., hesitating), that the facts 
found did not bring the politiooer wiibln either 
Cl.(a)otCl.(b),S. 109, as the peiitioner's presence 
or residence within the Magistrate’s 
was well known. ^ I , , 

(b) Criminal P. C. (1898), S. 109 (a) 

S. 109 (a) refers to continuous act. 

Per Shonisnl J.— Cliuse (a), S 109,re¬ 

fers to a continuous act and does not, therefore, 
apply to a case where there is a momentary efiort 
at concealment to avoid detection or arrest. 

[P 888 C 1] 

Monmotha Nath Mukherjee^n^ Charu 
Chandra Mitra —for petitioner. 

CameZi—for the Grown. 

Teunon, J. —In this case the petitioner 
has been required to give security for his 
^ood behaviour under the provisions of 
6. 118 read with 8. 109, Criminal P. C. 
4!he facts found are that on the night of 
Q8th February last, the petitioner, who is 
by profession a kaviraj and a dealer in 
cocoons, was found at about midnight in 
a lane in the town of Bagbunathgonje in 
association with two others who bad in 
their poBsession house-breaking imple¬ 
ments, that on being discovered he fled, 
that when arrested be remained silent, 
and that the explanation Bubseqaently 
offered to the Magistrate of hie presence 
at the time and place in question is false. 
The Magistrate has, therefore, held that 


tli0 petitioner was concoaliugliimself with 
the object presumaldy of ooiiuuitbiDg the 
oUencoof liouse-breaking. In bhisapplica- 
tioD we are invite 1 to set asiilotlm order 
against which tho Rule is directed, on the 
ground that tiie facts found do not l)nnt^ 
the petitioner within the provisions of 
either Cl. (a) on wiiih the Magistrate has 
relied or of Cl. (h), S, 100, With re- 
:.‘ard to Cl. (a) it is urged that tho peti¬ 
tioner's jiresonoe or residence within the 

Magistrate’s jurisdiction v, as well known, 

that there was no attcinjit to conceal t'la 
same, and that the petitioner’satteinpb to 
conceal his presence at a iiarticular spot 
at a particular time (even if it wore with 
the object of assistiug in the commission 
of house-breaking) does not bring nim 
within the mischief of the clause 
Similarly with regard to Cl.(b) it is 
urged that inasmuchas his name, residence, 
description, business and profession are 
known and his possession of means has 
been found he has given a satisfactory 
account of himself, within the meaning 
of Cl. {b). and tliat it is not necessary 
that he should he able to give a satisfactory 
explanation of what he was doing at a 
particular place at a particular time, it 
is further urged that inasmuch as the 
Magistrate has proceeded under and relied 
on Cl. (a), the order cannot bo supported 
in this Court under Cl. (h). Inasmuch as 
the petitioner bad a full opportunity o 
meeting the facts alleged against him, 
this last contention, we think, cannot be 
sustained but in view of the conolusion at 
which we have arrived it need not be dis¬ 
cussed at length. In support of the two 
main contentions we have been referred 
to the cases of Sharif Ahmad v. Em¬ 
peror (i) and Saiish Chandra Sarkar 'f. 
Emperor (2). while the Deputy Legal Re¬ 
membrancer appearing for the Crown has 
cited Narendra Mohan GhoseChowdhury 
V. Emperor (3). The case last cited was 
that of a young man found associating 
with political conspirators in a district m 
which he was a stranger and the decision 
therefore, on the facts of the case is not 
opposed to the view taken in the t^'o caseflj 
flrst mentioned. On the whole, though 
speaking for myself with some hesitation, 
we have arrived at the conclusion that 
the facts found donob bring the petibiooer 
within either clause of S. 109 of th e Code 

1. ■19111 la 1 0 804. 

•a! (1913) 39 Oftl 456=13 I C. 918. 
s! (1912) 14 I C 481. 
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;ind in further support of thie view we 


may refer fco the case of Reg v. Bliuja (4) 
decided in Bombay in 1872, and also to 
the provisions of the Calcutta Police Act, 
S. 32. That section appears to be based 
on and largely to reproduce tlie provisions 
of the Vagrancy Act in respect of suspected 
persons. It would doubtless cover a case 
such as the present, but the language 
therein used by the legislature is very 
iliflerenfc from that used in S. 109, Cri¬ 
minal P, C. In the result we make this 
Rule absolute ind set aside the order com¬ 
plained of. The petitioner will now be 
set at liberty. 

Shamsul Huda, J.—I would like to 
add that in my opinion Cl. (a) S. 109, 
Crimin i! I’. C. refers to a confinuous act 
likoaud does not, thereforoapply to a case 
like lli9 present where there is amomen- 
taryellort at concealment to avoid detec¬ 
tion or arrest. I also think that the pro- 
visions of Cl. (a) cannot apply te the 
case of a person brought under arrest as 
the accused was for it cannot be said of 
such a person that he is taking precau- 
tions to conceal his i)re90nce. 

V^B./r,k. Rule made absolute. 

1. (Wal'RirUn Cr 0 G3.' 
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Mookerjee and Cuming, JJ. 

Chandra Kanta Dhattacharjya and 
oi/ters—Plaintiefs—Appellants. 

V. 

Lakshan Chandra Chakiahartty and 
others Defendants—Respondents. 

Appeal No. 222 of 1914, Decided on 
7bh July 1916, from order of Sub Judge, 

1st Court, Jessore, D/- 23rd March 1914. 

(a; Civil P. c. (5 of 1908), O. 47. R. 4(b)- 
Strict proof in Cl, (b) meaning explained. 

The expression ‘*8triot proof’ in Cl. (b) of the 
provisotoR. 4,0. 47, Civil P. C., means proof 
according to fcbo formalities of law and does not 
refer to sufficiency of proof in securing a parti¬ 
cular conviction of the judicial mind It means 
anything which may serve directly or indirectly 
to convince a Court and which has been brought 
before the Court in legal form and in compliance 
with the requirements of the law of evidence* 
42 Caf 830, Ref. [P 838 0 2] 

(b) Civil jP. C, (S of 1908 J, O. 47, Rr.4and 
7—Limilation for appHcation^If after 90 
dayt it must be shortly after discovery—Limi¬ 
tation Act (9 of 1908), S. 5 and Art. 173. 

An application for review of judgment based 
on the discovery of new evidence made more 
than 90 days after the date of the decree but 
shortly after the discovery of the new evidence, 
which was not within the applicant’s knowledge 
and could, not have been adduced by him when 
the judgment was passed, is not baned under 
the law of limitation. [P 889 G 1] 
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Brojolal ChakralnUty—hT Appellants. 
Sarat Chandra RoyChowdhury.Satya 
Chandra Sinha and Panchanan Ghost 
for Hara Prasad Ckatterjee—lot Rea- 
pondents. 

Judgment. — This appeal, preferred 
under 0. 47, R. 7 (1), Civil P. C. 1908, 
against an order granting an application, 
for review of judgment on the ground of 
discovery of new evidence, is based on 
reasons mentioned in Ols. (b) and (c), 
namely, first, that the application was in 
contravention of Cl. (b)of the proviso to 
R. 4, and secondly, that the application 
was made after the expiration of the- 
period of limitation prescribed therefor 
and without sufficient cause. In oar opi¬ 
nion, there is no force in either of these- 
contentions. Cl. (b) of the proviso to S. 4, 
requires that no application for review, 
on the ground of discovery of new matter 
of evidence whioh the applicant alleges 
was not within his knowledge or oonld 
not be adduced by him when the decree 
or order was passed or made, shall be 
granted wi thout strict proof of sach allega¬ 
tion. The appellants contended that the 
requirement of "strict proof," jast men¬ 
tioned. has not been fulfilled; their arga- 
ment, in substance, is that the evidence- 
does not conclusively prove that the new 
evidence, on the discovery whereof the 
respondents based their application for 
review, was not within their knowledge- 
and could not have been adduced by them 
when the judgment under review was 

passed. This contention is, in our opinion, 

based upon a misapprehension of the tine 
meaning of the expression ' strict proof 
in Cl. (b) of the proviso to R. 4. The 
decision in Abed Khondhar v. Mokendra 
Lai De (1) shows that 'strict prMi j 
means proof according to the formalities 
of law and does not refer to sofficiency 
of proof in securing a particular oonvio^ 
tion. As Jenkins, C. J., observed, 
means either conviction of the judicial' 

mind on a certain fact or the means wbio 
may help towards arriving at that con¬ 
viction; the word "strict*’ in connection 
with the term "proof" points ^ "he 
second of these two meanings. 
quently "strict proof" means anything 
whioh may serve directly or J 

to convince a Court and has been 
before the Court in legal form * ^ 
compliance with the requirements of 
law of evidence; it is ^ 

1. (1916) 42 Oal 880=99 1 0 282. 
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preBoribed and not the result tbat is des- 
oiibed. 

In the case before us, the respondents, 
in support of their application for review, 
brought forward witnesses to depose that 
they did not and could not have become 
aware of the existence of the new evi¬ 
dence till 9th December 1913. No attempt 
was made by the appellants to challenge 
the truth of this allegation by cross- 
examination, and it is not for us to indi¬ 
cate the class of questions which might 
have been appropriately put to the wit¬ 
nesses to test their veracity. The decision 
sought.to be reviewed was pronounced 
on 23rd May 1913. According to the res¬ 
pondents the new evidence, which forms 

the basis of the application for review, 

did not come to their knowledge till 9tb 
December 1913, and the application for 
review was actually lodged in Court on 
18th December 1913. In these circum¬ 
stances, jt is plain that there was strict 
proof of the allegation that the new evi- 
Idence was not within the knowledge of 
the petitioners and could not have been 
adduced by them when the decree was 
passed. The hrst objection consequently 
fails. The second objection taken is that 
the application was made after theexpira- 
tion of the period of limitation prescribed 
therefor and without sufficient cause. 
The judgment was pronounced on 23rd 
May 1913; but the decree was not signed 
till 30bh May 1913. The application for 
review should have been made within 
90 days from that date, that is, on or 
before 28th August 1913. Put the new 
evidence was not available till 9th Decem¬ 
ber 1913; consequently, there was suffi¬ 
cient cause for not makingtheappHcation 
lot review before the expiry of the period 
of limitation prescribed therefor. The 
second ground cannot aocordiogly be sus¬ 
tained. The result is that the appeal fails 
and is dismissed with costs. We assess 
the hearing.free at one gold mohur. 

v,b./r.k. Appeal dismissed. 

A. 1, R. 1918 Calcutta 889 
Mookerjbb and Walmsley. JJ. 

Shama Charan Kotal — Defendant- 
Appellant. 

v. 

Kumed Dasi—Plaintiff—Respondent. 

Appeal No. 491 of 1916, Decided on 
26th May 1917, from appellate decree of 
Diet. Judge, Banknra, D/. 4tb December 


V. Kumld Dasi Calcutta 6S9 

Specific Relief Act (1877), S. 14—Contract 
to »eU share of joint family properly by one 
member — Specific performance should be 
decreed against his share. 

Tho defendant, a member of a joint family, 
contracted to soil a share of tho family property 
to the plaintiff and the latter accepted tho con* 
tract on tho faith of his assurance that ho was 
compotont to transfer the property held by him- 
j^elf and his cosharcre. In a suit for specific per. 
formaoce of the contract by the purchaser; 

//rW; that though tho defcEdaiit was not in a 
position to bind bis cosbarors, still as hU own 
share was large enough for the purposes oi the 
completion cf the coulract: specific performance 
should be decreed against him il would be 
wrong to hold that the defendant could escape 
from bis obligation under the ccntraol merely 
because he acted in excess of bis aulhority and 
was not in a position to bind his cosbarcr>. 

[P 890 C 2] 

Bejofj Kumar Bhallacliarjee—loi- Ap- 
pallant. 

/Is? Raujan Chatterjee — for Respon- 
deut. 

Judgment.—This is an appeal by de¬ 
fendant 1 in a suit for specific perform¬ 
ance of a contract for sale of land. The 
contract is embodied in a petition cf com¬ 
promise, presented to the Court in a pre¬ 
vious litigation between the parties, 
which related to a different subject-mat 
ter. The settlement was made on the 
assumption that the defendants would 
convey to the plaintiffs one-fourth share 
of the property in dispute. Tho decree 
was made accordingly but the defendants 
have declined to execute the conveyance. 
On 7bh May 1913 the plaintiffs instituted 
this suit for specific performance of this 
contract. Defendant 1, the appellant be¬ 
fore U3, did not enter appearance. The 
other three defendants contested the 
claim principally on the allegation that 
they had not signed tire petition of com¬ 
promise and were in no way bound to 
sell the property. The Courts below have 
concurrently found that the negotiations 
were carried on by defendant 1, that at 
the time the petition of compromise was 
executed the other "defendants were not 
present and that defendant 1, who is the 
head of the joint family composed of all 
the defendants, put down his own signa¬ 
ture as also the names of the other defen¬ 
dants. On these findings the Courts have 
concurrently held that as defendant 1 
had no authority to enter into an agree¬ 
ment with the plaintiffs for the sale of 
the shares of the other defendants, the 
latter cannot be held bound by tlie decree 
and specific performance cannot be de¬ 
creed as against them. The propriety of 
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vie'.v not been challenged before 
'I’hc Cuurte below, however, have 
li: it-recd upon one fun'larnental point. 

The first Court lield that although de¬ 
fendant 1 was a [ arty to the contract, it 
could not he specifically enforced against 
him. because the contract was alleged to 
have lieen made with all the four defen¬ 
dants, as regards three of whom it was 
clearly unenforceable. On appeal, the 
District Judge has held that as defon. 
dant 1 is prima facie entitled to a four- 
anims share of the property, and is in a 
position to perform the agreement to that 
extent, there should be a decree for speci¬ 
fic performance in respect of that share. 
The District Judge has further directed 
an inquiry as to the extent of the share 
of defendant 1 and the steps to 1)6 taken, 
if the share should turn out to be less 
than (our annas. I'elondunt 1 has now 
appealed to this Court and has urged, 
first, tliat the suit siiould be dismissed as 
against him, and. secondly, that at any 
rate a decree for specific performance can¬ 
not be made against him toa larger extent 
than one-anna share of the property in 
dispute. Id our opinion, there is no 
foundation for either of these contentions. 
On behalf of the aiipellant reliance has 
been placed u[)on the case of Price v. 
Griffith (l). where Knight Bruce, L. J., 
laid down the law as follows : 

“Oases icny be coDCiivrd wbero a pcri=ou, who 
ha^ contracted to c'nveyn-ore ilan it is in his 
power to Convey, •'iigl'it to bo decreed to convey 
wliat l.oc.)n, either with or witheut compensa¬ 
tion to the vendee for such part of tbe subject- 
matter of the contract as tbe vendor is unable to 
convey.’’ 

He explained and added that such a 
decree could not be made in the case be¬ 
fore him, becatisG, in that case, there was 
DO evidence of improper conduct or mis¬ 
representation or of the defendant's having 
held himself out as capableof contracting 
for the whole, or in fact, any other cir¬ 
cumstance constituting a ground for a de- 
cree as to one undivided share alone. 
This case was followed in Surlesh Chan¬ 
dra Basu V. Bari Dayal Stngh (2), 
where the law was summarised in these 
terms : 

”No rule of universal application however can 
be laid down in cases of this descriptioo, Hexter 
V. Pearce (3), but in the absence of misrepcestn* 
tation or misconduct the general rule is that 
where a person is jointly interested in an estate 
-with another person and oarports to deal with 

1 . (1851) 1 De G M & Q 80=21 L J On 78. 

2. (1911) 610 286, 

8 . (1900) 1 Ob 841=69 L J Ob 146. 
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the entirety, specific performance will not be 
granted agair-st him as to his share: h\mleyi. 
Ilnvenicroft(4). The case of course will be dif- 
fercot if nothing more than partial performance 
is possible by reason only of tbe default of the 
defendant, because no man ought (o be allowed 
to take advantage of his own wrong.” 

Tbe case before us clearly falls, not 
within the general rule, but within the 
exception. Defendant 1 professed to 
enter into a contract on his own behalf 
as also on behalf of the other defendants. 
They were members of a joint family of 
which defendant 1 was the head. Assume 
that defendant 1 acted honestly and be. 
lieved that he had authority to bind his 
coshavers by this agreement. But the 
result has proved otherwise. This how. 
ever cannot affect the rights of the plain- 
titfs. They accepted the contract on the 
faith of the assurance that defendant 1 


was competent to bind the property held 
by himself and his cosharers. Defendant!, 
it turns out, is not in a position to bind 
his cosharers, but his own share is large 
enough for tbe purposes of completion of 
the contract made by him with tbe plain¬ 
tiffs. In such circumstances, it would 
be wrong to hold that defendant 1 can 
escape from his obligation merely beoansft 
he has acted in excess of bis^ eutborifeyl 
and is not in a position to bind bis co-' 
sharers. Reference has been made to the 
decisions of the Madras High Court m 
Govinda Naickan v. Apathsuhay Iyer loj 
and Jviuri Nagiah v. Ariparala Vencat- 
rama Sastrnlu (6). These cases are, 
however, clearly distinguishable. They 
were cases of contract by members o a 
joint Mitakshara family and specific pe^ 
formance was refused, not merely as 

the whole but also in respect of a share. 

on the obvious ground that if spe®* ® 
performance ware decreed, the resu 
would be a violation of law. 

The same doctrine was applied by 
Court in the case of Surbesh Chandra 
Basu V. Bari Dayal Singh (3), , 

specific performance was refused 
the guardian of an infant, because t e • 
suit of the decree for specific performs 
would be that the guardian woum 

obliged to act in contravention o 

authority of the Court which had ap¬ 
pointed him; on the other hand i 


□Bed to act. he would be 

4. (l895)rQB 683=64 L J Q B 44T ^ 

.'5. A I -R inifi Mad 305=18 I 0 471-»< 
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tempt of the Court which made the de¬ 
cree tor specific performance. Such con. 
•siderabione have no apphcatiou to the 
oiroumstanoes of this case. We hold ac¬ 
cordingly that the decree made by the 
Court below is just and proper. We direct 
however, that so much of the decree as 
directs an inquiry in execution as to the 
extent of the share of defendant 1 and a 
possible refund of a proportionate amount 
•of the consideration to the plaintiffs be 
expunged. The decree will direct speci¬ 
fic performance of the contract for sale 
•to the plaintiffs in respect of the one- 
fourth share of the property in suit. Sub¬ 
ject to this variation, the decree of the 
Court below is affirmed and this appeal 
dismissed with costs. 

v.b./r.k. Appeal dismissed. 

A. I. R. 1918 Calcutta 891 

Fletcher and Teunon, JJ. 

Bern Chandra Bistvas —Defendant — 
Appellant. 

v. 

Puma Chandra Moohrjeean^anothers 
—Plaintiffs and Defendants — Respon¬ 
dents. 

Appeal No. 1018 of 1915, Decided on 
26th June 1916, from appellate decree of 
Diet. Judge, Burdwan, D/- 30th January 
1915. 

Limitation Act (9 of 1908), S. 20—Payment 
not proved to be for interest as such if ap* 
pearing in debtor's handwriting can be con¬ 
sidered as one for principal and can extend 
period. 

A payment on a mortgage-bond, which cannot 
be taken ae payment of interest under S. 20, 
Limitation Act, by reason of not being proved > to 
have been expressly made as such, will be conoi* 
deted as payment towards tbo principal under 
the section (so as to give a fresh start to limita¬ 
tion), if the fact of payment appears from a docu¬ 
ment in the handwriting of the debtor making 
the same. [F 691 C 2]- 

Monmath Nath Boy —for Appellant. 

Sarat Kumar Mitter — for Respon- 
dants. 

Fletcher, J.— This is an appeal by 
defendant 1 from the judgment of the 
learned Distriot Judge of Burdwan, dated 
30th January 1916. The suit was brought 
to enforce a mortgage security and the 
only question that has been raised in this 
appeal is one of limitation. The morgage 
was dated 3rd July 1895 and the present 
suit was institated on 20th June *1913. 
Both the lower Courts have found that 
three payments were made, namely. 
Be. 10 on I8tb August 1900, Rs. 80 on 
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25th October 1900 and lls. lOonSrd 
February 1903. id is common ground 
that the plaintiff must succeed, if at all, 
on proving the payment of 3rd February 
1903, which would sa\e the suit fiom 
being barred by liniitatic-n. The view 
that has been taken by the learned Dis¬ 
trict Judge is this: First of all, he says: 

“Was this payment cf 3rd February 1903 a 
payment on account (if intcreft hr such within 
the meaning of S. 20, Limitation .\ct? ' 

The learned Judge ai>pearentty came to 
the conclusion that the payment not hav¬ 
ing been expressly made as such, the evi¬ 
dence did not establish that it was made 
on account of interest as such. He tlien 
said that the case did not end there because 
admittedly there was a payment and 
there was also a documert (from which 
the fact of the payment appeared) in the 
handwriting of the person making the 
same. The learned Judge said: 

“If I am wrong in the coDclusiou that I have 
arrived at as to the payment being a payment 
of interest as such, tbeu the payment being 
proved and there being admittedly a document in 
the handwriting of the defendant from which the 
fact of the payment appears, the payment must 
be taken to be a payment on account of princi- 

pal.” 

That view, I think, is right. In none of 
the cases, where a different view has 
been taken, was there a document in 
writing to satisfy the second part of| 
S. 20, Limitation Act. In this cose, tlierej 
is a distinct finding by both the CourtSi 
below as regards the payment- H the 
Judge was right that the evidence did not 
establish that the payment was made on 
account of interest as such, still there 
was evidence establishing the payment 
plus the document in writing proving 
the fact of payment. On that evidence, 
the learneil Judge was entitled to come to 
the conclusion that the payment was a 
part-payment on account of principal. 
As a matter of fact, although not expressed 
in happy language, the learned Judge has 
found that this payment was on account 
of principal, because he uses these 
words: „ . 

“Tba payment of Rs. 10 made on 20tli Magb 
1?09 a 8. bfeiog in. the handwriting of the 
debtor will be considered as payment towards 
the principal." 

When the first Court of appeal in fact 
says that the payment will be considered 
that way, it must be considered that 
way and considered so for all purposes. 
It seems to me that the learned Judge, on 
the materials before him was entitled to 
come to the conclusion as he did that this 
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l'ayn» 0 ’it \\as a payment towards the prin- 
cipai coming within the meaning of S. 20, 
of the fjimitation Act. The present ap- 
I'eal, therefore, fails and must be dismiss¬ 
ed with costs. 

N R.K. Appeal dismissed. 


A, I. R. 1918 Calcutta 892 (1) 

ii^PNON AND ShAMSUL UDDA, JJ. 

I. 2Iavdal and others —Petition¬ 
er-. 

V. 

Ky.ji. ro }— Opposite Party. 

Ciiiuinal Revn. No. 732 of 1917, Deei- 
(led on 13tb July 1917, against the order 
of Diet. Magistrate, Bankura. 

Criminal P. C. (1898), S. 107 (2)-Proceed- 
ing* under S. 107 (2) can he transferred by 
District Magistrate to bis subordinate. 

i roceccliiig.': icitiated by the District Migis- 
tr.tei.ufiec the special pcwers conferred upon 
biia ty S. 107 (‘2), oetd uot be continued to the 
end in his Court but may be transferred by bitu 
to the Court of some subordinate Magistrate 
other-vise competent to deal with the matter. 

CPS92 G 1] 

DdStirathi SiDiyal and Kalikinkar 
Chakirbutty-ioi- Petitioners. 

Sufcndra NatliGhosal —forthe Crown. 

Judgment. —In these two rules tlie 
only question involved is, whether pro¬ 
ceedings initiated by the District Magis¬ 
trate under the special powers conferred 
upon him by S 107 (5), Criminal P. C., 
must be continued to the end in his 
.Court or whether they may be transfer- 
Ired by h;ui to the Court of some subordi¬ 
nate Magistrate otherwise competent to 
deal with the matter. This question does 
not now come before this Court for the 
first time. In the case of Surjya Kanta 
Roy Chowdhry v. Emperor (l), the ques- 
tion was argued at the Bar and discussed 
at length, and the learned Judges who 
heard that case took tlie view that it was 
sufficient that tlie District Magistrate 
should initiate the proceedings. In tak¬ 
ing tiiab view they further relied upon 
the Case decided in the High Court of 
Allahabad in Emperor v. Mwina (2). 
In a subsequent case in this Court in 
1909 a Divisional Bench took the con¬ 
trary view. But from the report of that 
case, Nirbikar Chandra Mukherji v. 
Emperor (3), it is clear that that was a 
case not argued at the Bar and that con¬ 
sequently the prior decision of this Court 
in Surjya Kanta Roy Chowdhry v. Em- 

1. (1904) 31 Cal 350. 

2. (1902) 24 All 151. 

3. (1909) 1 1 C 78. 


per (1) was not brought to the attention 
of the learned Judges. Under these cir- 
cumstances we think that we ought to 
follow the earlier case: Surjya Kanta 
Boy Chowdhry v. Emperor (1) decided in 
this Court in 1904. For these reasons 
we discharge these Rules. 

v.b,/r,ic. Rules discharged. 

A. 1. R. 1918 Calcutta 892 (2) 

Mookerjbe and Coming, JJ. 

Surendra Lai Chowdhury and another 
—Plaintiffs—Appellants. 

V, 

Secy, of State — Defendant — Respon¬ 
dent. 

Appeals Nos. 28 and 125 of 1912, De- 
cided on 29th August 1916, from original 
decrees of Sub-Judge, 2od Court, 24 
Pergannabs, D/- 20bh September 1911. 

(a) Railways Act(1890),S. 72--Goodi losl— 
Responsibility of Railway is that of bailee— 
Loss due to act of God—Railway is not liabta 
for loss—Goods not delivered to consignee 
at place of destination—Burden is on Railway 
to prove existence of circumstances exonera* 
ting it from liability—Contract Act (1872), 
Ss. 151, 152 and 161. 

The responsibility of a Railway Administration 
for tbo loss or destruction of goods delivered to 
the Administration for carriage is, by virtae of 
S. 72. Railways Act. that of a baHM under 

Ss. 152 and ICl, Contract Act. 1? f» f 

There is no foundation for the intention mas 
a Railway Administration, when it accepts goo • 
for transmission, is in the 
or a common carrier. 1, ® 

Where goods delivered to a Railway for carriage 

are lost through an act of God and JJ®’ 
any negligence on the part of the Railway, 
latter cannot be held liable for the loss^ ^ 

Where goods are not delivered to the 
at the place of destination, be need no? p 
the los9 occurred; the burden lies ^ 

Railway to prove the existencs of 
which exonerate it from liability for 

(b) R.ilw.y. Act 

ximste cause act of God— Railway 
negligent is not liable— Obiter, 

Oftifer.-Where the proximate caused tM » 

is an act of God, the Railway j. 

be held responsible for the loss even ^ 
guilty of negligence. ^ „ 

C. R. Das and Probodh Chandra ttoy 

for Appellants. 

Ram Charan Mitter—ior I^esponW. 

Judgment.— This is an appeal by 
plaintiff in a suit for the 
value of goods made over to a Rai 

Administration for transmission bn 
delivered at the destination. Tbo 
for the plaintiff is that the 
State for India in Council owns the 
ern Bengal State Railway, that on 
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'October 1909, the plaintiff made over to 
the Railway authorities at Kiingpur ‘250 
bandies o( tobacco, worth Rs. 15,33'), for 
despatch and carriage to Calcutta, hut 
that the goods have never been delivered 
to him. The defendant pleaded in aub- 
sbanoe that the goods were destroyed 
while in course of transmission on 17th 
October 1909 by an act of God, namely, 
a severe cyclone, and that he is con¬ 
sequently not liable for the value of the 
goods. The Subordinate Judge has held 
that the loss of the goods was caused by 
an act of God beyond the control of the 
defendant, and that this furnishes a com¬ 
plete answer to the claim. The pla;ntiff 
has now appealed to this Court and has 
invitei us to hold that the decree of the 
Subordinate Judge is contrary to law, 

The evidence shows that the goods were 
received by the Railway Authorities at 
Rungpur on 12th October 1909, and were 
in ordinary course of business, loaded into 
wagons an that very day. They were 
despatched from Rungpur on 14th October 
by a goods train that runs from Lalmanir 
Hat through Rungpur to Parbatipur. 
They, could not be despatched on 13th 
October as there ware goods received 
earlier, which were despatched on that 
date, as also a fish van and two foreign 
empty wagons. The Station Master ex¬ 
plains that preference is given in ordinary 
course of business to empty wagons which 
are the property of foreign Railways and 
have to be speedily returned to them, as 
also to vans which contain perishable 
goods. There was consequently no un¬ 
usual delay or nnnecessary detention of the 
goods^at Rungpur. The train reached 
Parbatipur on the evening of 14th Octo- 
ber in due course. The evidence shows 
that Parbatipur is a junction station 
where several lines of Railway meet, 
and that the trains from the several 
lines are dissolved, remarshalled and 
made into new trains. This was done 
in the present instance in the usual 
course of business in the way des¬ 
cribed by the trains clerk at Parbati¬ 
pur, who has been examined as a witness. 
The goods were sent on by a train which 
left Pwbatipnr on the morning of 15th 
•October. They could not be sent earlier, 
as precedence had to be given to wagons 
previously received. The train arrived at 

n ® ® evening of 

15bh October, and the wagons were mada 

over to the transhipment department 
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on tho morninig of iGth Octolier (the 
order for transfer was iiofcually lUiide ou 
tho evening of 15t.ii October iinniediatoly 
after the arrival of the train at San). 

Sara, it may ho stated, i:» on the ImiiIc 
of the river P.a.lina and here goods have 
to be carried across tho river iu flats to 
tho station on the Calcutta side, named 
Goalbathan. Tho good.s ware loaded into 
one of the Hats on I'ith October along 
with a cOD’iderahle quantity ot other 
goods brought down by various trains. 
On 17th October, the steamer which car¬ 
ried the flats, left Sara and reached Goal¬ 
bathan lato in tho afternoon. Tlie flats 
wero not unloaded that day. and the 
goods remained thereon. A severe cyclono 
passed over the locality in the evening 
and the result was that the steamer and 
the fiats sank in the river. The question 
arises, whether, in these circumstances, 
the rail vayautborifcies can be called upon 
to make good the loss sustained by the 
plaintiff. Sub-S. (l). S. 72. Railways 
Act 1890,—we quote only so muoh of the 
section as is applicable to this case pro¬ 
vides tnat the responsibility of a Railway 
Administration for the loss or destruction 
of goods delivered to the administration 
to be carried by railway shall, subject to 
the other provisions of the Act, be that of 
a bailee under Ss. 152 and 161, Contract 
Act 1872. S. 152, Contract Act, provides 
that the bailee, in the absence of any 
special oonbracb, is not responsible for 
the loss, destrution or deterioration of 
the thing bailed, if he has taken the 
amount of care of it described in S. 151, 
that is, as much care of the goods bailed to 
him as a man of ordinary prudence would 
under similar circumstances, take of his 
own goods of the same bulk, quality and 
value as the goods bailed. 

Section 161, Contract Act, provides 
that if by the default of the bailee, the 
goods are not returned, delivered or ten¬ 
dered at the proper time, he is responsi¬ 
ble to the bailor for any loss, destruction 
or deterioration of the goods from that 
time. It is worthy of note that 8. 72, 
Railways Act 1890, effects a substan¬ 
tial alteration in the law as con- 
tained in S. 10. Railways Act 1879. 
It is further worthy of note that 8. 2. 
Act 9 of 1890, repeals Ss. 7 and 10, 
Carriers Act (3 of 1865). As Lord Mao- 
naghten pointed ontin Irrawaddy Flotil- 
In. Co V. BuQwandas (l). the Act of 1890 
1 (ia91) W Oal 6-20=181 A 121 (POJ. 


trS'l Calcutta 


SUBMNDHA LaL V. SECr. OF STATE 


thj rtspoiHibility of carriers by 
ra^l - i lo tbit- ui b-iiietd umler the Con- 
ir'Aot i87'2; it aUo declares in S. 72 
(;-.i ibat nothing in tlie Common law of 
J-infilaul ' r in Mie Ciriieis Act ]8Go, re¬ 
garding l.he ie'i)f:nsi»;i}ity of oommon car- 
rius with rer^pect to the oa-riage of ani- 
nnu' < r goods shall affect the responsibi- 
lit\ of a Railway Adiiiinistration as de- 
fino-i iu the section.iThe object of thelegis* 
latiire, uhso Act 9 of 1890 was enacted, 
was obviously to depart from the law as 
enunciated by this Court in Mooihora 
Kant Shaw v. India General Steam Na. 
vigation Co. (2), subsequently approved 
in Ghogemul v. Commissioners, Port of 
Cali'.uUa (3) and Irraroaddy Flotilla Co. 
V. Uugwandas (1), in oases of liability 
under the Railways Act 1879. It is 
plain tirat, in the case before us, the li¬ 
ability of the defendant must be measur¬ 
ed solely by the test formulated in Ss. 151 
and 152, Contract Act. This view ac¬ 
cords with the decisions in Sesham Pat¬ 
ter V. Moss (4), Lakhichand v. G. 1. P. 
By. Co (5) and Hirji Khetsey v. B. B. k 
C. I. liy Cn (6). 

It is also clear that vvhen goods have 
not been delivered to the consignee at the 
place of destination, the plaintilf need nob 
prove how the loss occurred; the burden 
lies upon the bailee to prove bba exis¬ 
tence of circumstances which exone¬ 
rate him from liability for the loss: 
TrnUces of the fJarhonr, Madras v. 
Best and Go. (7] Sesham Patter v. 
Mi -s (4). In our of)inon the defendant 
1 as ii^ebarged this burden. The Railway 
Authorities acted at every step in the 
ordinary course of business, they took as 
much care of the goods as a man of ordi¬ 
nary prudence would, under similar cir¬ 
cumstances, bake of his own goods, of the 
same bulk, quality and value as the goods 
bailed. There was no unusual or unneces¬ 
sary delay or detention in course of tran¬ 
sit. The case for the plaintiff was put 
before the Court on the hypothesis that 
whenever goods are delivered to a Rail- 
way Administration for transmission, 
they must be despatched by the very next 
train available and if the goods b<ave to 
be carried over several lines or across 

2. (18«4)10Cal 166=13 OLR 342 (PCb 

3. llf=9l) 18 CA 4'27. 

4. (1894) 17 Mad 446. 

6. (1913)37 Bom 1=14 IC 793. 

C. AI R 1914 Bom 154=39 Bom 191=26 I 0 
241. 

7. (1899) 22 Mad 524. 
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rivers, they must have precedence at 
every stage and this must be done regard, 
less of otbar demands on the Railway.. 
If the theory, which underlies this as. 
sumption, were to prevail, it would be 
manifestly impossible to run a Railway 
on business lines. We feel no doubt that 
in the present case there was no negli- 
gence whatever on the part of the Rail¬ 
way authorities, and whatever took place 
was done in the usual conrse of business.i 
It has 6nally been argued that a Rail, 
way Administation, when it accepts goods 
for transmission, is in the position of in- 
surers as common carriers. There is do 
foundation for this contention. Even 
uuder the Common Law of England a 
common carrier is not responsible for the- 
consequences of an act of God. It is snffi- 
oient to refer to the celebrated judgment of 
Holt, C.J., '\uCoggs v. Brenard (8), where 
with reference to bailees who exeroise » 


public employment fora reward he makee 

the following observation : 

"The law charges this peisoa, thus entrosted, 
to carry goods against all events but acts of Ood 
and of the enemies of the Ring" Nuijent v. 
Smith (9) Lloyd v. Ouihert (10). 

Even upon this view, the claim is 
unfounded. We may add that even if it 
was established that there was avoidable 
delay in the transmission of the goods, it 
is at least doubtful whether the plaintiff 
would have any remedy against the defen¬ 
dant. Assume that the conduct of the 
defendant has been negligent within the 
definition formulated by Baron Alderson 
in Blyth v. Birmingham Waterworks Co. 
( 11 ): 

"Negligence is the omission to do something 
which a reasonable man, guided upon those cod 
sideratioDS which ordinarily regulate thecondue 
of human affairs, would do or doing something 
which a prudent and reasonable man would n 
do;*' 

still, the question arises, whether 
of God is nob the proximate cause of tM 
loss and the alleged lack of diligence ot 
the defendant nothing more than the re¬ 
mote cause. Beven in his work on Negli¬ 
gence (1908), Vol. 1 p. 81, states the law 


in the following terms: 

"where the negligence of a PC'son wufijw 
with some ordinary cause and the conj 
produces an effect injucioue to eome other ^ 
the operatioQ of puch ao ordinary cause, ex 
ous to the ncsligent parson, will not excu 
liability for the whole of the joint eflzc .__ 


8 . 

9- 

10 . 

11 . 


1795) 2 Ld. Bavm 909. 

18761 1 0 P D 423=45 L J 0 P 697- 
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law is othorwisa where nc extraordinary cause 
the ptimary means of setting in motion an iu- 
jutious agency and by co-operating with the 
negllgenco of a person produces injury to some 
other person. In this oaso, the negligent person 
is not liable, for not only would his negligence 
alone fail to produce the injurious eflect (tins 
olroumstanoe, however is common to tlio two 
oases, and uotwitbstnndiug this in the former, 
there is no immunity from liability), but the ex¬ 
citing cause, being an extraordinary occurrenc:) or 
or an act of God, was not reasonable to bo autici- 
pated nor guarded against. The negligent act is 
not followed by injurious results iu natural aud 
probable sequeuoa but only by the occurrence of 
something abnormal and not to be anticipated.” 

This exposition of the law receivessup- 
port from the unanimous judgment of 
the Supreme Court of the United States 
in Memphis Railroad Co., v. Reeves 
(12), where the faots were very simi¬ 
lar to those of the case before us. The 
goods (tobacco) were delivered to a Rail¬ 
way Company for transmission, thore 
was delay in transit which was not satis¬ 
factorily explained, while in transit, 
the goods were'destroyed by sudden vio¬ 
lent and extraordinary flood and storm. 
It was proved that but for the delay in 
the course of transit, the goods would 
have escaped the flood. The Court ruled 
that the Railway Company was not lia¬ 
ble and added that the flood was the pro- 
iximate cause of the injury and the delay 
'in transportation the remote one. ft was 
also observed that although there was 
some divergence of judicial opinion on the 
subject in the Courts of the various States, 
the balance of authority and reason was 
on the side of the conclusion unanimously 
accepted by the Supreme Court of the 
Unaited States. It follows that from 
whatever point of view the present case 
is examined,theclaimcannot be sustained. 
The result is that the appeal is dismissed 
with costs. It is conceded that this judg¬ 
ment will govern the other appeal, which 
also is accordingly dismissed with costs. 

V.B./r.k. Appeal dismissed^ 

12.11870) 10 Wahree' 176^ 
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Mookerjre and Walmsley, JJ 

Surajuhala Da»si and others—?h\u. 
tiffs—Appellants. 

V. 

Jageswar Rat and ofliers—Defendants 
—Respondents. 

Appeal No. RIS of 1914, Decided on 
2Ut June 1917, from original decree of 
Offg. Sob-Judge, Second Court, Hooghly. 
D/. 24tb June 1914, 
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Courk-fees Act (1870), S. 7 (4) (f)—Suit 
for admiiiiAlration and accounts--Court fee 
on opproximolo nuturc of claim and not ad 
valorem courl-fees should be paid, 

A suit lur hduiiniHiriili ui nnd accoiiutt^ in re* 
f;ppet ol an cPiatc ip iu cesciioeaMni fiT ac- 
counU vilhin ll^o nuaninp S. 7, (.1, *1 (f), 
Coiui-fecs Act, 1R70. Sj Iho plaiutilf in 
such a suit is ccini oiont to salue the claim for 
accountj^ appri.xiniHuJy and to Tuy couri feo 
thereon but is not bound to pay nd valorem 
court-kc cn Ibo value oi th.o estate. 

[V eJ5 C 2) 

Brojo Lai Chakraherly and Biraj 
Mohan for Appellants. 

Mon Mohon Rose—for ilespondents. 

Judgment. —This is an at>|ieul l)y 
the plaintiff against an order of rejection 
of the plaint, in a suit instituted by her 
against the executors of the estate of her 
father-in-law for administration, for ac¬ 
counts and for other incidental reliefs. 
She stated that the value of the estate 
left by her fatber-in-law was Rs. 30,000, 
but she valued the claim for accounts at 
Rs. 100. She paid court-fees ad valorem 
on this sum of Rs. 100 and also paid an 
additional sum *of Es. 10 apparently on 
the ground that the claim for administra¬ 
tion was incapable of accurate valuation, 
at least at that stage. The defendants 
contended that tho court-fees paid by the 
plaintiff was inadeQuato and that the suit 
could not coDSOquently proceed. Their 
argument iu substance was that, as lor 
pui poses of jurisdiction, the plaintiff had 
valued the suit at Rs. 30,000, she was 
bound to pay court-fees upon that valua- 
tion. The Subordinate Judge thoroupon 
framed an issue to tho following effect : 
" Has the I'laint been insufficiently 
stamped.' ” On the trial of this issue, he 
held that tho plaint was iusulliciently 
stamped and called upon the plaintiff to 
pay additional court-fees of Rs. 905. 
This order was not carried out, with the 
consequence that the plaint was rejected. 
In our opinion the view taken by the 
Subordinate Judge cannot be supported. 

The decision of tho Bombay High 
Court in the case of Khatija v. Adam 
HusenaHy Vasi (l) shows that a suit for 
administratiouB and accouDt'is in essence 
a suit for accounts within tho ineaning of 
S. 7,01.4 (f;, Court-fees Act, 1870 and! 
t1iat in a suit of this description the. 
plaintiff is competent to valuo the claim 
for accounts approximately and to payj 
court-fees thereon. Sir Basil Scott, C. J.,‘ 

1 . A I R 1916 Bom 69=29 I C 919=39 Br,m 
646. 
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pointC'l out that if ultimately a decree 
;!ir,>ild ho passed in favour of the plain- 
-i!:' [’pr :i larger amount than that- covered 
i,v rh:: court-foes already paid the plain- 
v.ouM ho r-recludod bv the provisions 
,.f S. 11 C.nirt-foos Act, from executing 
=uch decree until the fee payable on the 
whole ameunt of the decree had been 
Mii-l. This vioa- is conlkmed by a refsr- 
•;nco fo Form 43, Sob. 1, Civil P. C., 
UiOSaudwas adopted by this Goar bin 
>asi J^hushan Bose v. Manindra Clia7t. 
/r<2 (d) which arose out of a suit for ad¬ 
ministration and accounts brought by 
one of the creditors of a debtor against 
the trustee of his estate. A similar posi¬ 
tion ha'i been accepted as sound in the 
earlier case of Kumar Banerjee v. 

Satya Kirpal Banerjee (3). We are 
dearly of opinion that adequate court- 
fees had lieen paid upon the plaint, which 
could not consequently have been rejected. 
The result is that this appeal is allowed, 
the order of the Court below set aside and 
the case remitted to the Subordinate 
•Tuclga in order that it may be tried on 
the merits. An order will be made in 
favour of the plainbill-appellant under 
S. 13 Court-fees Act, entitling her to 
obtain a return of the court-fees paid 
on the memorandum of appeal presented 
to this Court. The appellant is entitled 
to her costs both here and in the Court 
below, We assess the hearing fee in each 
Court at two gold raohurs. 

v.b./r.k. Appeal allowed. 

2. A I R 1018 0»1883=38 I C 835. 

3. (1909) 3 1 0 247. 
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Chitty and Beachcroft, JJ. 
River Steam Navigation Co. Ltd. and 
another — Defendants Petitioners. 


V. 

Uazarimal Median Mai—Plaintiff- 
Opposite Party. 

Rule Nisi No. 522 of 1917, Decided on 

24th July 1917, against order of Sub- 

Judge. Darrang, in Appeal No. 8 of 1916. 

(a) Carrier* Act (7 of 1865), S. 10—Notice 
—Suit for damage! forihort delivery—Notice 
of claim i* necenary though carrier canoe to 
know of claim aliunde within six months’ 
lime and had no difficulty in tracing goods. 

To maiotaiD a suit for damages for short deli¬ 
very against a common carrier, a notice of claim 
under S. 10, Carriers Act, must be given to the 
defendant, even though the carrier came to 
know of the claim aliunde within sis months’ 
Mme and had no difficulty in tracing the goods. 

rp 897 0 1] 


(b) Carriers Act (7 of 1865), S. 10—Notice 
—Clause in bill of lading 8ta‘ting that oe 
claim was to be valid unless notice be given 
and delivered at Companies Officer at Cal* 
eutta within six months of date of default— 
Clause does not limit requirements of S. iQ. 

Where-a clause io a bill of lading ran as fol¬ 
lows: "No claim of any kind wbatsoevei in res¬ 
pect of the contract shall be valid, unless notice 
in writing shall be given and delivered at the 
office of the Company at Calcutta within six 
months from the dale of any defanit, loss or 
damage, in respect of which such claim arises; 

Htld: that the clause did not in any way limit 
the requirements of 8. 10, Carriers Act, and nu 
entirely consistent with it. [P 897 01] 

(c) Civil P. C (1906), S. 115—Erroneoai 
decision in law does not warrant High Ceurt'i 
interference. 

A Subordinate Ocurt decreed the snit of a con¬ 
signee against a Steam Navigation Company for 
damages 00 account of short delivery, etrons* 
ciusly holding that a notice of claim given to the 
sub-agent of the Company was a good noticein 
the circumstances of the case: 

Held: that the decision being merely erroneous 
in law, it did not warrant the High Oonrt'a in* 
lerference under S. 115, tivil P, C. P’897 01) 

Mo7imatha Nath Muherjee—lot Peti- 
bioaera. 

Mohendra Nath Boy and Bamendra 
Kumar Das—lor Opposite Party, 


Judgment. —This is a Rule issued at 
he instance of the defendants calling 
ipon the plaintiffs to show cause why the 
lecree passed against them by the Mansi! 
if Tezpnr and modified on appeal oy 
subordinate Judge of the Assam 
districts should not beset aside on e 
[round that condition No. 17 of the i 

If lading requiring service 

;laim at the defendant’s office in Calcutta 

vas perfectly legal, and that the our 

lelow 'had no jurisdiction to ener 

he suit without strict oompliance ther^ 

vith being proved. The clause in qu 

ion runs as follows: 

“No claim of any kind whatrooyer m tMp« 

f the contract shall be »*i.- offios 

iriting shall be given and d®hvered 
f the Company at Calcutta within Ij, 

rom the date of any defanit, loss or 
aspect of which such cUiin ariMS. . iQii 

The facts are that on 16th Aa|a9 

oods were shipped by ^0 
lompanies' steamer at Calcut a 
Ignedto the plaintiffs at. BistwanatJ 
rhat. There was short 
1st September 1914 a notice o 
ra.B delivered to the defen^n 
gent at Bishwanatb Ghat. H® ^ , 

ribed as joint agent, as he repMS 

he two steamship ne. 

•otober, 13th November, and W 
amber 1914 three more letters wer 
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■vered fco him. On 27th Janu.ry 1915 ho 

wrote repudiating the ohim. On 29:h 
January 1915 the plaintiCfs wrote to tho 
defendant Company’s head olTice asking 
for a copy of the Bill of Lading which 
was supplied on 3rd February 1915. The 
plaintiffs then Bled this suit. The learned 
Subordinate Judge held that the defen¬ 
dants had no power to restrict the 

manner of service of notice by limitting the 

service at the Calcutta office of the com. 
pany. He thought that the notice served 
in this case oo the sub-agent at Bishwa- 
nath Ghat was a good notice in the cir. 
cumstances of the case, ospeciilly as he 
found that the defendant oompanios came 
to know of tho claim in less than six 
month’s time and had no difficulty in 
tracing the g^ods. 

This dejisioD of the learned Subordi¬ 
nate Judge appears to ha erroneous. In 
the Brst place Cl. 17 does not in any 
way limit the requireneobs of S. 10, 
Carriers Act. 1385. It is entirely con- 
sisbent with that section. Seoondlv, it 
has been hell by this Court in British 
and Foreign Marine Insurance Co. v. 
India General Steim Navigation and 
Bailway Gomptny (1) that notios under 
S. 10, Carriers Act must be given. It is 
not enough to s^y that the company had 
knowledge aliunie of tho loss. Bub we 
are met with the ohjeobion that this is 
merely a dajision erroneous in law, that 
there is nobbing in bhe procedure of the 
Courts bslov which warranbs our inter¬ 
ference unlor 9, 115, Civil P. C. In bhe 
petition for theruteche question of juris, 
diction was ingeoioosly inbroiucel, but it 
is really nit a piestion of juris liotion at all. 
The oas'9 of iffiir Uassan Khin Skeo 
Baksh Sin-ih tii Sh'^.w Prasad Bnni^hi^ 
dhur V. flam Ghunder Haribux (3) make 
this oletr. We must therefore decline bo 
interfere in revision. The rule is dis¬ 
charge! hub in bhe oiroumstances wibhoub 
-costa. 

^ _ Ru^e discharged. 

1. (wuiflsousosniom “ 

a. (iSSa) II 0*1 6=11 I A 337 fp 0). 

833=11 0*1 823=33 I 0 
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Suren h'l Nath Olioac —Doloiidant— 
Ai)pe!lanb. 

V. 

Koiigopal Mo^oomdar —Plainfcifl' — 
He-^poiidont. 

Lycbcrs Piheob Appn'ds Nis 18 and 
22oi 1910, Denied on 3rd Ju!v 1917, 
against the decree of Roe, J., D/ 2idt 
D^cetiihor 1915, iu Appeal No. 570 of 
1914. 

'a' Pract'c?—Ffaud -Fraudulent and col¬ 
lusive p'oceeding may bepuBsed by, as avail* 
ing nothing to parly sc-lli 'g it up 

A i>rc'c.'’dio '’111 I C iiifi •( 1 iw. .viiich '.s C"^!- 
I’Hiw md fr md ill'll'., c.i:!! C ho :i'< » 

jiidivial proc-o li iig h ic niiy ba yu-el bv li;’ 
availing uolbing to tue party wlio io ii ). 

LP8J3C2J 

Tic phiiitiff br.iught a ‘lult for r-njveryof 
pT»<.'5nioii of liiid from the defondints on a 
d-clarnioii of im litle by virtu* of an auction* 
purcha*e at a sale in execution cf a decree 
agiioat hi^ Itivi^ fiund that tho suit 

against tho ^t'C 0 r bis-d oQ an imiijiuary 
claim and that t le decree and the sale ibere- 
und^r 'vere c*Mu*ivpaiid f'auJuieuti 

I7t>//; tliat the |iliioiiff c ull not raaiota'n 
the suit, ev n though th® decision in th-j suit 
might be oier-itivu ngiia^f. the true owner, as 
Courts of Justice sboull uot be permitted to be 
utilized for the purpose of creatiug fiiiitious 
titles. [P8',W 0 2] 

Aa aoplication midii 00 behalf of tho sister 
to add'd as a olaioiifT «vis refused by the 
High C uri on th* gr juod that if the applica¬ 
tion .vero graoted tho ail*gati’U4 ia the oUial 
would r-'quire to b) omple «lv recaH and also 
on the gruun 1 th it the pen id of limitation for 

A suit by thj real ovuar had not run our. 

^ ^ [P 899 0 1] 

(blBinami-Rishlltnue- 

A uuit for p 5 S* 9 “i' • )f laud cannot b? mi'Q. 
tain d by 9 bMi amid *r [PP99CI] 

Su-endra Clnndra Sen and Jlamendra 
Chandra Se-t—fur 4!M>^Haot- 

Joies'i Ckanira lio'i, Biraj Mohan 
Mojnmdar an l Suren Ira Nath Dis 
Gupta —for Ruspindoub. 

Judgment —r luse appeals have been 
preferrul uo ler 01. 15, of the Letters 
Patent agviost a ju Ig u-mt of Roe, I., in 
a suit for r-too'Cry of piesa<sioQ of land 
on estahii-hmeot of title. The case for 
the plaintiff is thtt the property in dis- 
pute is comprised within hts es'ate, 
which originally belonged to the husband 
of his sister Kadimini. that he sael her 
for recovery of bhe money duo from her 
husband, that he ohrainel a deoree and 
that in exeoation thereof he por.hassd 
the property at a sale he'd by the Court. 
The case lor the defendant is that the 
plaintiff has no title to the estate men. 
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tiono;!, because fcbe r.i-ccceditii? against 
his sist'^r woro collus'.vo and franduienb. 
The defendant fni'l'hev i.le-. ls that the 
di-put-:1 land is comprised within his 
esfot--, and nut within ‘ho estate claimed 
by t!ie r'- ti ‘ii>h The Tidal Crnrb found 
againab the defendant and decreed the 
suit. Llpou appeal, the Sul)ordinate 
Judge reversed that rloeisica and dismis¬ 
sed the suit. Ha held that as the pro- 
oosdings taken by the plaintiff against 
hia sister were fraudnlent and collnsive, 
he had not acquired title to the disputed 
property. Upon appeal to this Court, 
Roe, J., has reversed the decision of the 
Subordinate Jadga and has remanded the 
case for re-trial upon the question, who- 
ther the disputed land is comindsed 
wibliin the estate daiined by tho plaintiff 
or that owned by the defendant. He has 
held, upon the authority of the decision 
in Ram Bkurosec Sinqh v. Bissessnr 
Narain !\lo.hatn (l), that the plaintiff is 
entitled to maintain this suit although 
the proceedings taken hy him against his 
sister may have been collusive The 
plaintiff and defendant are botli disjatis- 
fied with the order of remand The 
defendant Ins as.torlinglv appialal on 
the ground that, on the facts found, tho 
plaintiff has acquired no title and is not 
competent bo mainJain this actiim. The 
plaintitf has, on the oilier hand, appeal¬ 
ed on tire ground that the oriier of re¬ 
man 1 is unnecessary, as, upon the facts 
found, a decree should have been made 
in his favour on the merits. We must 
consider the appeal of the defendant 
(Letters Patent Appeal No. 18 of 1916) 
first, because if his contention is well 
founded, the suit must be dismissed. 

The argument of thedefendant is based 
upon the findings of the Subordinate 
Judge as bo the unreality of the proceed¬ 
ings bak«n by the pluiotiff agninst his 
sister. The plaintiff, no doubt, i-u^d his 
sister for recovery of money alhged to 
have been advanced to her husband Bub 
the Subordinate Judge has found that 
there was no foundatioo for this claim, 
as there was in reality uo deht doe to 
the plaintiff from his bro’her-in-law. 
CoDsequeubly, the suit instituted by the 
plaintiff against his sister nas based 
upon an imaginary claim. Th r- was no 
defence to that action and an es parte 
decree was made. The decree wa^ nomi- 
pally put into p^pchm m \ cn'lusive 

1 . (1372)18 WR45d. 


sale was held and title was supposed to 
have passed to the plaintiff from his 
sister by virtue of the proceedings taken 
in Court. The defendant urges that, in 
in these circumstances, the plaintiff ac¬ 
quire! no tibia whatsoever to the pro¬ 
perty of his sister. We are of opinion 
that this contention is well foundei 

Suits of this character are not alto¬ 
gether unknown and their effect is vivid¬ 
ly described by Lord Brougham in a 
celebrated passage iu the judgment of 
the House of Lords in Bandon v. Becher 
( 2 ): 

“A eentence is a judicial detemioation of a 
cause, agitated between real parties, upon nhich 
real interest has been settled;—in order to make 
a seotence there must be a real iotereet, a real 
argument, a real prosecution, a real defence and 
a real decision; of all the requisties, not one 
takes place in the case of collusive and fraodn- 
lent suits; there is no Judge, but a peraon. 
invested with the ensigns of the judicial office, 
is misemployed in listening to a fictitious oanse 
proposed to him. There is no party litigatiug. 
there is no patty defendant, and there Is no 
real interest brought into question ■ . • ■ 

The whole proceeding is ooJlu!veandfraudulent. 
It cauDot, therefore, be treated as a judicial 
proceeding, but may be passed by^as availing 
nothing to the patty who sets it up." 

But the plain tiff-respondepfc oonfepds 
that as the decision in this litigation 
would he operative as against the real 
owner [Rash BehnTy Sarkar v- Molt- 
endra Nath Ghose (3) the suit should be 
allowed to proceed at his instance. a 
are emphatically of opinion iba we 
should not accede to this argnm 
Courts of Justice should nob be permit¬ 
ted bo be utilized for the purpose oferea - 
ing fictitious titles, which roust ' 
ably lend to weaken the sanctity w 
justly attaches to judicial tranS’O ion ■ 
It is no doubt open to a party to imp 
the reality of a transaction ^ 

private individuals; it is equally °f .. 
him to impeach the reality of a ] 
proceeding. But the „iioo 

tainly he slow to encourage the o wt 

of fictitious titles in the matter 
by the proceedings placed before • 

Reference was made to the dec 
Sir Richard Couch, 0. J-. 
Bhurosee Singh v. Btsses^ir . 
Mato (1). where a suit 
of land by a benamidar was allow 
maintained. That decision, 
nob in conformity with a long 

oases in this Court - both_ ag_e— - 

2. & Fin. 479. 
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Bubsequenb to it, which will he found 
reviewed in.HaW Golnnd Adhikari v. 
Ahhoy Kumar MozumdariA) aiv\ Moh. 
endra Nath Mookerjee v. Kali Proshad 
Johuri (5). We rnnsti take it now as 
well settled in this Court that, in suits 
(or !aDd,>an action cannot be maintained 
by a benamidar: Atrabaiinessa Bibi v. 
Safatiillah Mia{Q). Bub, in our opinion, 
the case DOW before us is much stronger 
than any of the oases just mentioned. 
This is a suit by a person who has deli, 
berately sought to utilize the machinery 
of the Courts for a purpose for which 
Courts of justice do not exist; viz., for 
the purpose of creation of hctitious titles, 
and we fail to appreciate how a Court 
can be invited, by a person who has ao 
acted, to recognize and enforce such an 
unreal title. Considerations whicli may 
be applicable to bona fide purchasers 
clearly do not arise here: Badha Mnd- 
hah. Paikara v. Kaipataru Roy (7), 
Akkil Prodkaii v. Munmatha Nath Kay 
(8), Gore v. Stacpoole (9). 

It has finally been suggested that we 
should direct that the real owner be 
joined as a plaintiff in this suit. No 
doubt a step of this character has been 
commended in some of the cases found in 
the books: Sita Nath Shaha v. Nobin 
Chunder Roy (10), Ranee Bhobosoonduree 
Bossee V. Issur Chunder Duti (ll) and 
Bkola Perskad v. Ram Ball (12), but the 


course has not be-jn adopted in othe 
Hari Gohind Adhikari v. Ashoy Kun 
Mozumd'ir (4). Ic is obvious that 
real owner here could not be joined 8 
party except upon an application by li 
|self. Bat even if such an applicat 
were made we could not possibly gr 
it, because if the application were gra 
9 , the allegations in the plaint WO 
require to be completely recast. It 
farther been stated to us that the { 

u instituted m 

will be in time; conseqoentlv, there is 
substantial reason why we should gr 
this belated application for addition 
therealowner, contrary to the allegati 
iD_ ^e plaint and the evidence. ' 

4. 11889 16 0*1 864. 

5. 189'< 26 0*1 874. 

?: mil ll f j'/u ' ° 

8 . ( 1914)22 1 0 86 .’ 

9. {18IH) I Dm 18=14 R B1 

10. (1^)6 0 li R 102. 

1q' ® ^ ® W B 140. 

la* (1897J 24 Cal 84. 


result is that the appeal preferred by the 
defendant, (betters Patent Appeal No, 18 
ol 1910) is allowed and that by the 
plairititV ((jottors Patent Appeal No. 22 
of 191l>) is dispiis^ed. Tbo suit will 
stand dismissed with costs in all the 
Courts, but there will be no separate order 
for costs in tho appeal by the plaintiff. 

V.B./e.K. Order aixordimjlij. 
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Mookeejee and Walmsley, J.T. 

Kunjo Behari Bardhan — Plaintill'— 
Petitioner. 

V. 

Gosto Behari Bardhan —Defendant — 
Opposite P.arty. 

Rule Nisi No 8 of 1917, Decided on 
26th .4pril 1917, against order of Small 
Cause Court Judge, Howrah. 

(a) Provincial Small Cause Courts Act 
(1887), Sch. 2, Arts. 15 and 24—Suit to 
enforce award is not cognizable by Small 
Cause Court. 

A suit to enforce an award is in essence a suit 
f.or specific performance of a coutract, and is not, 
therefore, cogniziolo by a Court of Soiall Causes. 

[P 9(0 0 2] 

(b) Provincial Small Cause iCourts Act 
(1887), Sch. 2, Arts. 15 and 24—Scope. 

Articles 15 and 24 should be read together. 

IP 300 C 2] 

(c) Arbitration—Award — Part of award 
cannot be specifically enforced. 

A plaintiff wbo bas not carried out wbat be 
has directed to perform under an award cannot 
sue to enforce that pact of the award which is 
favourable to bim. [P 901 C 1) 

Baradhan Chatterjee —for Petitioner. 

D, N Bose and Gour Mohun Dutt — 
for Opposite Party. 

Judgment.—We are invited in the 
Rule to set aside a decree of dismissal 
made by the Judge of a Court of Small 
Causes in a suit for recovery of money 
due under an award. The petitioner and 
the opposite party are brothers. On 24tb 
September 1912, the petitioner instituted 
a suit against his brother for contribu¬ 
tion, in respect of sums alleged to have 
been paid as munioipal rates on account 
of joint properties. During the pendency 
of this suit, the parties agreed to refer 
the matters in dispute to arbitrators. On 
14th March 1913 they filed their submis- 
sion in Court, whereby three men were 
nominated arbitrators to settle all dis¬ 
putes between them as regards their joint 
properties and to effect a partition there¬ 
of. On 30tb June 1913 the arbirrators 
made an elaborate award, which ojutaiii- 
ed a scheme for division of tbo joint pro- 
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and fia-va directions for payraenb 
of S'itn-1 of iiiOQPy by one of the parties 
to Mie oiiier. On llrli duly 1913 the 
Conrr. proeoeded r.o irnlce .a decree on the 
bads of tlioa'.v'Vi. tu t’oe ell'ect that the 
suit be dismissed in accoidance there¬ 
with There was also a clause that the 
a\'vard b-i treated as part of the decree, 
but it is plain that the Court did not 
enforce the tenus relating to iinmovable 
proj)orty boyeud its jurisdiction. Thetrua 
elfect of the order was that the award 
was recitel in the decree, which there, 
upon heiime judicial evidence of its 
terms On 23rd June l9l6 the petitioner 
instituted the present suit in the Court 
of Simll Causes for recovery of a sum of 
mcnev from tho defso l-inr. in acccrilauoe 
wi: h t'l' award. Onjticuon vvas forth with 
taken that the award oouU not ha enforc¬ 
ed jiiecemeal. Tho Small Cau-e Court 
Judge has dismissed the suit and we are 
DOW invited to hold that his view is 
erroneous in law. 

The first question for consideration is, 
whether a suit of this description for 
enforcement of an award is cognizable in 
a Court of Small Causes. The petitio ler 
has argued on the authority of thedeci. 
sions in Simson v. M/'.Mnster (l) and 
Sukar Ilajam v. Ali Mohammad (2), that 
the answer should be in the atfirraative; 
but we are not prepared to accept this 
cootendion as sound in principle Sch. 2, 
Small Cau'io Courts Act, specifies the 
classes of suits which are excluded from 
the cognizance of a Court of Small Causes. 
Art. 15 and Art. 24 exclude ro'^fectively 
suitii for specific performance of contracts 
and suits to contest awards The peti. 
tioner argues that as Art. 24 excludes 
specifically a suit to coute-it an award, 
the implication is that a suit to enforce 
an award is cognizable t)y a Court of 
Small Causes. We are (f opinion that 
this contention is not well founded, be 
cause a suit to enforce an award is in 
essence a suit for spejifis performance of 
a contract. The nature of an awarl of 
arbitrators which has not he^’o enforced 
judicially wa<5 explained hv th's Court in 
the case of Hhajahari Saha Banikya v, 
Behari Lnl Btsak (3) A suit for specific 
performanceof an award is in es-^ence asuit 
■for specific performance of a condrac', for as 
the par'ies haveoontracted to dov^hatthe 

1. (1«90) 18 M»d 3t4. 

2. A I B 191ft C 4 I 129=25 IC 8-26. 

3. (1906) 33 Cal 881. 


arbitrator should direct, when the latter 
has given his decision, the award may 
be considered in eTuity as an agreement 
by the partie.?, on the terms set oat by 
him and may be enforced against a party 
as his own agreement. This view is sap. 
ported by the opinion of Lord Eldon, 
L. 0., in Wood v, Griffith (4). 

"That a bill will lie for specific performaace o( 
an award is clear, because (be award supposes au 
agre^cD'at b::!tween the parlies, aod ooalaiosDO 
mor-* than the terma of lhai agreement ascet* 
tain^d by a third perein; and tbeu the bit) calls 
onlv for a specific performance of au ageeement 
IQ another suape.” 


Thus when X aod 7 refer matters in 
disirute between them to the aibitration 
ot A and agree to abide by his decision 
3.9 soon as the award has been given, there 
is a contract between the parties to abide 
by its terms, in other words, from that 
moment, there is ao agreement between 
the parties that their rights and liabilities 
would be regulabel by the termi previ¬ 
ously ascertained by the arbitrator. If, 
in these circumstances, one of the parties 
seeks enforcement of the terms of the 
award, he seeks in reality the enforce¬ 
ment of a contract between the parties. 
If this view were not taken, the position 
would be obviously anoraalons. A brings 
a suit ag-ainst B to enforce an award. Ac¬ 
cording to the petitioner the wit is 
cognizable in a Court 0 ! Small Causes, 

although B miyoontesttbevalidity ® 
award ani urge that it was mideaodet 
circumst iDces which render its en orM- 
ment impossible in a Court of Justice, n 
the other hand, if B comes into OQ 
first and sues to cootest the awar . I 
suit is admittedly nob cognizable by ^ 
Court of Small Causes. This showsolearlj 
that Arts. 15 and 24 should be read tog • 
bher and if they are so interpreted, a sm 
for enforcement of an award is 
from the cognizance of a Court of m 
Causes because it is in its essence a 
for specific performance of a 
We are nob unmindful 
view was taken iu the oases of oi 1 

McMaxter {l),Chimandas'>-^°'^^ iij 

Hemraj (5) and Sakar Baj'itn v. 
Mohammad (2), where, 
question does not appear to av 
fully argue! in ita various 
hold accordingly that this suit 
maintainable in a O^urt of Sma 
We are further of opinion-that- —-- 

4. (1818) 1 4-3=1 W«IU. Ca. 84. 

5. (1912) 6 S L B 85=16 1 0 868. 
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as framed must fail ou the merits. The 
plaintiff seeks in essence to enforce a 
'part of an award,” in fact that part 
alone which is favourable to him. He has 
not carried out what he is directed to 
perform under the award, which cannot 
be enforced in its entirety in a Small 
Cause Court, as it involves the partition 
of immovable property. In such circum¬ 
stances, the plaintiff should nob be allow¬ 
ed to proceed with the suit and obtain 
relief against the defendant, thereby to 
compel the latter to bring another suit 
in a Court of competent juiirdiction to 
enforce the award so far as it benefits 
him. The result Is that this RuleisdiS' 
charged with costs—one gold mohur. 

V.b./r.k. Rule discharged. 
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Chatterjea and Richardson,-TJ. 
Yar Mohammad Sa/ia—Plaintiff—Ap¬ 
pellant. 

V. 

Eayat Mohammad Saha and others 
Defendants—Respondents. 

Appeal No. 92d of 1914, Decided on 
27bh July 1917, from appellate decree 
of Diet. Judge, Dinajpur, D/- 17th Janu¬ 
ary 1914. 

(•) Limitation Act (1908), Art. 47—Suit 
for poMe«*ion of lands declared in posfes>ion 
of defendant by order under Crimii al 
P. C, S. 145 is barred if brought 3 years 
after Magistrate's order to recover possrs* 
sion—Final order under S 145 (b), Criminal 
P. C.—Omission to take evidence on behalf 
of party in whose favour order is made 

Ucurable-Ciiminal P. C, (1898). Ss. MS 
•nd 537. 

A proceeding under 9. 145, having boon initi¬ 
ated by the pUintifl, tbe Magistrate n)»d.; a 
proper preliminary order under tbe sectien, upon 
which the parties came before the Magistrate 
and filed their written statement.*! Alter the 
plalntlfi had exaniiued three on 

behAU, ho filed a letitioa bfloro tho MacifUaio 
he iiiight be allowed to ^Htdraw 
tbe case, ea\iQgtbat he wculd not cDtprufou 
the laod nntil the matter id dispute had he» a 
HetiUd by a civil Ccuri. Thereupoo the 
Irste recorded ao ord-r dfclarioR the def^n daots 
to be in po^flteiion of the laods in dispute and 
dlreoiiog the pUimifl to enter upon iho 

lands and not to diKturb tho eecond partvV 
poFsession thereof till the lalter he evicted tbere- 
irom by dne process of law/* In a suit brought 
u pJaiiUld more than three years sltir 
the Ma^isirate^s order to recover possession of 
the laod: 

Hildi (1) that tbe suit was barred by Hmita* 
tion under Art. 47, Limitation Act. {oai'much 
M the Magistrate's order mnst be taken as 
deoidiDg tbe queaiioD of pcasession in favour c{ 
the detindant; (3) that tbe omission of tbe 
Magistrate to take evidence on behalf of the 


second parij and to record an order that the 
sccotd jarty \mih in at tho daln of the 

pnlimiuar) order under S. Il5, did no*' make hi? 
final order under that Fecitoii ultra vires and 
wilbou t jurixbctioD. [I' 002 0 1,2; i' U04 C 2J 
Ter lAchnrdson, That tho order of the 
Jlagislraio vva? in suUicient compliance the 
ti rms ol Cl 0, S 145, allbou^b it did not f. llow 
precisely tlie lerms of Form ‘22 to be found in 
Scb. 5, Criminal P, 0., as the forms 
ecbedulo arc not obligatory. IP -^03 C IJ 

That the d^f^^ct in the final order of ibe 
Magistrate made under t l. C, by reason of his 
not adoine ibe words ‘’that tho second party 
was ill pussessiim at tho date of the preluninaiy 
orderwas curable under the provisions of 
S..-:y7oMl.-CccIo. 

V^rChnllcrjca. ./.—Tho provi>^ons ol ». Ut). 
Crimiuiii P U., mu.4 be com[l.ed vm h m cider 
to make tbe final order uudeclhat Ij 

°'{b}'Criminal P. C. (1898), S. M5-Final 

order-Quner^. , j o 

Chtii rc—Wbelher a final order under b. 145 

cau ho made b> consent of the ^ 

Diisarathi Savyal and Grija I'rosonno 

So»ijal~icr Apiiellaut. 

Jl ChaboUrlty. MonmoUio Nath 
Mitkhc jec, Jogesh Chandra Roy, Panna 
Lai Chollerjce, Riraj Moi.anMazoomdar 
and Satmdra Nath M-iikherjct^—iot Res- 
ponfieDts. 

Chatterjea, J.-The qiieption in¬ 
volved in this appeal in, whether the 
suit out o( which it arises is barred by 

limllatioD under Art. 47, Limitation 
Act. It appears that the plaiuUll vvas 
the first party, and the defendants were 
the second party, in a proceeding under 
S. U5. Criminal P. 0. with respect to 
the land in dispute in this suit, the pro- 
cee.ling having been initiated by the 
plaintUf himself. The Magistrate made 
a preliminary order under suh-S. 1 oi 
that section and tho parties filed their 
respective written statements. The 
plaintiff exmiined threo witnesses before 
the Magisirato and then put in a petition 
io which he stated: 

“I bp' rifppctfully to Ptatc that I nave la- 
stitiii'd^a ca -0 under tbo aforesaid 6»ctton. 
IsliaHnot prot^ecule Ibat caec under theKaid 
ecciion I shall conduct the case 

and lalii.n nrt eoK r U|.on the said lur.d unt 

the matter ehall Lavo been settled by the civil 
C >urt. I, Ihertfore, pray that the said case may 
be allowed to bo v'itbdrawn. 

Tne Migistrate thereupon made the 

following orde/ on 2nh August 1906: 

"Examined three witnessfa for the firti party. 
Yar Muhammad (1st parly) then filed a petition. 
Hating ibst he would not proceed with the case 
hHfe and ihBi be would not enter upon the land 
till tbe matter is decided in a civil Court. 
The second party is declared to be in potsesaioD 
of the lands in dispute and the first patty ia 
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directed n .t to eotet uoon the lands and not to 

disturb the second pwiy'z- possession thereof tiil 

the laltr-r ho fviclrd therefrom bv due process of 

• 

law. I'jacb pu'ty to bear his own costs.” 

Tlie present suit was instituted on 
27th J iiiuary 1912 and I'oth tbe Courts 
belo'vv held that the suit was havred 
unde '\rt. 47, rjiin. Act. Jt is cootenclecl 
on ht-haif oi the a[)j>i:'llant that the Magis¬ 
trate Ivul no jurisdiction to make the 
orcier undor that section, without taking 
evidence on behalf of the second party 
and vvitdiout coming lo a finding that the 
latter w ip in pt'session at the time men- 
tioned in tlio se':tioo and that, therefore, 
Art. ‘17 did not i)ar the suit. There isno 
doubt that under sub-S. 4, S. 145, the 
Magistrate is bound to receive the evi- 
dence pro iuced hy the parties, consider 
the oilect of such evidence aud, if possi- 
hie, iocide whether any and which of the 
;parlioi vvng at the time mentioned in the 
section in possession of the I’ubject ofdis- 
ipute, and I think tliat the provisions of 
the section must he complied with in 
Older to make it a valid order. In the 
present case, however, the first party ad- 
duced evidence. The evidence is not be¬ 
fore us, bub it was presumably unfavour¬ 
able to him. He then gave up his case 
(so far as those proceedings were con¬ 
cerned) completely, and there was, there- 
fore, no further dispute as to which of 
the two parties was in actual possession. 
The order under sub S. (1) was not can¬ 
celled, there was no suggestion that any 
third piirby was in posscs.-ion, and in the 
circuit)-tauces, tbo petition amounted to 
au admiLsion that the defendants (the se¬ 
cond party) were in actual possession at 
the time, and the Magistrate’s older may 
betaken as deciding the question of pos- 
sesiioD in favour of the defendants. The 
[omission to record a formal finding on 
ithe point under tbo circumstances, I 
;thiuk, does not render the order ineffec¬ 
tual for the purpose of the present case, 
in which the question of its validity is 
raised collaterally. I am accordingly of 
opinion that the suit is barred by limita- 
tion. The appeal is dismissed with costs. 

Richardson, J. —The question for de¬ 
cision in this second appeal is whether the 
suit instituted by the plaintiff.appellant 
is, as both the Courts below have held, 
barred by limitation under Art. 47, of the 
Schedule to the Limitation Act. The land, 
which the plaintiff is seeking to recover, 
was the aufcject of proceedings under S. 145, 


Criminal P. 0. In those proceedings ini- 
tiated hy the plaintiff himself, the Ma- 
gistrale made an order on 24th Aagusk 
1903, declaring the second pirty, the pre¬ 
sent defendants, to be in poesassion, and 
directing the first party, the plainbiB', not 
to enter upon the land or to disturb the 
second party’s possession till they were 
evicted therefrom in doe course of law. 
The suit was instituted on 27th January 
1912, more than three years after that 
order. Art. 47 applies to a suit by any 
person bound by an order respecting the 
possession of immovable property, made 
under the Code of Criminal Procedure ... 
or by any one claiming under such per¬ 
son bo recover possession of the property 
comprised in such order. 

The period of limitation is three years 

from the date of the final order in the 
case.” It is conceded that if the Magis¬ 
trate’s order was a good and valid order 
the suit is barred, hut it is contended that 
the order was without jurisdiction and 
ultra vires. It is said that the Magis¬ 
trate did not expressly find in aooordanee 
with sub-S. (4), S. 145 that the second 
party were in actual possession ofthedis- 
puted land at the date of his preliminwy 
order made under sub-S. (l). reqoiring 
the parties to appear before him and to 
put in written statements of their res¬ 
pective claims as respects the leeb o! 
actual possession. What happened was 
this: As I have said, the plaintiff set the 
Magistrate in motion. The Magistra e 
niade a proper preliminary order and t 9 
parties came before him and filed their 
written statements. The plaintiff wen 
into evidence and three witnesses were 
examined on his behalf. Then, on « 
August 1906, the plaintiff filed thefollow- 
ing petition; . , 

‘‘I beg reppeotfully to state that 
tuted a case under the aforesaid section, 
not prosecute that ease under ibe saia ,, 
I shall conduct the case In the civil 
shall not enter upon the said 
matter shall have been settled by the civ ' 
I therefore pray that the said case may 
lowed to be withdrawn.” 

Upon that the Magistrate made t 

order. ihirtv. 

“Examined three witnesses for the nr . 

Yar Muhammad (first party) then a jr 
stating that he would not proceed with . , 
here and that be would not The 

till the matter is decided in a civil w • 
second party is declared to be in -jjjjc- 

the lands in dispute and the first P*^*y . ^ 
ted not to enter upon the lands and n 
turh the second patty’s possession thereo 
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latter be evicted therefrom by duo process of law. 
Bachpartyto beat its own costs.”i .. 

Now, I agree that even if an order could 
be made under S. 115 by consent, the 
plaintiff did not by his petition.consent to 
the order made. Bnt the petition did 
not deprive bheMagistrateof jurisdiobioi’. 
The Magistrate was not obliged merely 
by reason of the undertaking it contained 
to stay his hand. Nor was this suggested. 
The Magistrate was not asked to c.incel 
his preliminary order, and not having 
been oanoelled, the order under Cl. (5) 
was final. It was open to the Magistraro 
therefore to make an order under Cl. (G). 
The'depositions of the plaintiff’s wit¬ 
nesses have not been placed before us, but 
the natural inference is that their evi¬ 
dence was unfavourable to the plaintiff. 
At any rate, it cannot bo said on t he mate¬ 
rials before us that the Magistrate was 
not justified in treating the petition as an 
admission by the plaintiff that he could 
not prove possession at the critical time. 
In the circumstances, the plaintiff hav¬ 
ing retired from the field and there being 
no question of possession by any third 
party, it was unnecessary for the Magis¬ 
trate to examine any more witnesses. 
His order made in those ' circumstances is 
capable of being construed and, in my opi¬ 
nion, should be construed as a declaration 


argument addiossod to us that oven as¬ 
suming that the Magistrate’s order was 
defective in form, the question would still 
arise whether felio defect was ^ucli as to 
vitiate the wliolo proceedings. This is 
not a ca-e -f the vi.dni.ion of a condition 
precedent. It is admitted that theMagis- 
tratc propoj]y entered upon the inquiry 
in wliich tlie (;rdor was made. The case 
of yasienoaiijci' re>>li»ijee Mcer v. My- 
uooieC'i KJi'i'ii (l) which was cited has, 


thoveforr, i.o application, 
of suhmis-^ion *0 irhitrcdion 


There a deed 
v.asdcfective 


and it wii'. held (wjtdi roforence to Bom¬ 


bay Rcgn 7 of tliat the defect, was 

fatal. The arhitrutor's creslontdals, so to 


speak, were not in order and lic had^ no 
authority to outer upon the arbitration. 
No doubt even proceedings before a 
compotonf; Tribunal njay have an invalid 
ve-^ulb. In ths case of Bojci Uar 
Nurain Sivijh v. ChandhraiJi Bhag- 
7 oanl Kjtar (2), decided iiuder the Civil 
Proceeclure Code oi ieS2. the objection 
taken to tho terms of the order pf rofe- 

vcnc6 ration \si>sDot ^^ustaino6,l)ut 

it was held that the award was invalid 
because it was not delivered within the 
time allowed and enlarged by »he Court, 
and S. 521 of the Code expressly declared 
that no award should bo valid unless 
made within a period allowed by the 


that the second party wore in possession 
at all material times. But apart from 
that, the order appears to be in sufficient 
oomplianoe with the terms of Cl. (6). A 
form for such au order will be found in 
Soh, 5 (No. 22 ). The forms in ths sche¬ 
dule are not obligatory, S. 555 provides 
that they "may be used," "with such 
variation as the circumstances of each 
case may require," and it further pro¬ 
vides that "if used" they "shall be suffi- 
oienb,' The Magistrate's order does not 
follow precisely the terms of Form 22, 
but the objection now taken applies 
equally to both. In the declaration of 
possession set out in the form no refer¬ 
ence is made to the date of the prelimi- 

It can hardly be contended 
that objection which would apply equally 
to the statutory form should prevail. 

I agree with the Courts below that 
there is no substance in the contention 
that the Magistrate's order is invalid for 
want of jurisdiotion and therefore not 
binding on the plaintiff. The observa¬ 
tions are sufficient to dispose of the ap¬ 
peal, but it may be added in view of the 


levertholess, where an inquiry has 
D properly entered upon, it is not every 
Dr which makes the result invalid. 

3 distinevion must nob be neglected 
ween things done ' wholly without 
Isdiction,” and things done within 
isdiction though erroneously and irre- 
arly done. The words are those of 
ron Parke in Gaidar v. Balket (3). and 
way of iilustratioD reference may be 
de to Rajah Bommarauze Bahadur v. 
.ngasamy Mudaly H). Numerous 
ler cases might be cited, but it 10 
ficient to say that before want of juris- 
ition can be predicated in this oj 
les, a vice must be clearly established 
,ich infects the whole proceedings, 
.ere must be an illegality as opposed to 
irregularity: Subrahmania Ay yar y, 
ing.Emperor{5). T^e question 0 juris- 
^fcioD in relation to S 145, C riminal P. C^, 

r (1864-67J 0 M I A 134=1‘J Hi « 0 ^ 

2* (1*^91) 18 AU 9C0=13 I A 65 {P C)- . 

g' (1837-41) 2 M I A 293=81 E R £11 (P C). 

4 . {1854-65) 6 M I A 2^2 (P C). 

64 ( 190 a) 26 Mad 61=28 I A 267 (P 0). 
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ua.' HH^ch rliscusired by the learned 
Judge? (rtaiiipini and Mookerjee, TJ.) who 
made the refeiences to a Full Bench in 
Sukh Lnl Sheikh v. Tara Chand Ta (6) 
an<l Ehosh Mahomed Sirkar v. Nazir 
Mahomed (7). Proceedicps under S. 145 
of the Cede are excluded Irom the revi- 
sional jurisdiction conferred on the High 
Court under S. 435 end the followicg 
sections of the Criminal Profedure Cede, 
But it has long been tire practice of the 
Coui t to exercise in this class of cases its 
revisiccal ]' 0 wers as a Com t of superin- 
tondenco under the High Court? Act (now 
S. 107, Government of India Act, 1915). 

U is alwa\s said that the Court will 
only interfere under those pewers when 
the Magistrate lu'S acted* without jurisdic¬ 
tion or in excess of his jurisdiction. 
There may, however, have been a tendency 
for this purpose to apply the term juris¬ 
diction” somewhat locsely or to give it a 
\si(ler rneanitig than it legitimately or 
strictly tears. The rej cried cases are so 
multitudinous that it would bean entirely 
unprofitable task to examine them or to 
attempt to extract from them any com¬ 
mon principle, and it is fossible that the 
decisions of the Full Bench have had the 
effect of checking the tendency to which 
T have referred. However that niay be, 
when the Court has interfered in revision 
in this way, it has inteifered in the case 
itself and the object has been to secure 
soine unifom ity and order in tlieadminis- 
tration of the law. But when the Magis¬ 
trate's order is attached in collater*'! pro- 
ceelings on the ground of wantof jurisdic¬ 
tion, very different considerations arise. 
In such a case the plea must, of course, 
be strictly established. In the present 
case the defect suggested is in in the final 
order made under Cl. (6). All that can 
be said is that the Magistrate, when he 
declared possession to fe with the second 
parly, did not add the words ‘‘at the date 
of the [>reliminary order.” It. is true that 
Cl. (4) requires the Magistrate to deter¬ 
mine possession at the date of the pre¬ 
liminary order. But rheomissionin theor- 
der does not show that the Magistrate did 
not in fact decide the question of posses¬ 
sion correctly. Such an admission is 
oieaily subject to the provisions of S. 537 
of the Code, and would not justify the in¬ 
terference even of an appellate Court 
(suppcsiiig an appeal la>} unless it was 

6. ri;-0t>) 33 C-res^ 

7. {19C6) Set C»1 362. 
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made to appear that the omission had ml 
fact occasioned a failure of justice, Ad 
omission of this character does not en. 
title the plaintiff to impeach the Magis¬ 
trate’s order in collateral proceedings. 

Id this suit the burden wss on the 
plaintiff under S. 44, Evidence Act, to 
sbowthat the order from which hedesiree 
to escape “was delivered by a Court not 
corn! etent to deliver it.” This is only 
saying again that no mere irregularity 
will suflnee. At the most nothing more 
is established. This view is supported by 
the decision of the Madras High Court in 
Palcdvgu Parasnramayya v.ValliBam^ 
chavdradu (8). The case of Sard/iari 
Lai V. Ambika Pershad (9) was also cited 
by the learned pleader for the defendants. 
Though not strictly in point, itillnetrstee 
the meaning of the term jurisdiction when 
the question of jurisdiction orno jurisdic¬ 
tion is raised collaterally. The remedy 
which the plainbiffhad.ifhewas aggrieved 
by the Magistrate’s order, was to institute a 
suit in the Civil Court, He did not avail 
bin self of this remady within the time 
limited by law. In my opinion, the ap¬ 
peal fails and should be dismissed with 
costs. 

vb./rk. Anveal 

b. ()915/ SH"Mad 4?2=211 0 664. 

9. (1833) 15 Cal 621=16 I A1Q8. (P 0) 
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Fletcher and Shamsdl Huda, JJ- 

Girish Chandra Mitra Plaintiff 
Appellant. 

y ^ 

Giribala Deli acdo/ACT-s-Defeodante 

—Respondents. , 

Appeal No. 1181 of 1916. Dccidedon 
L6th April 1918, from appellate decree 
3f Dist Judge, Birbhoom. D/-lbtb ie- 
Druarv 1916. c-k % 

Bengal Tenancy Act u'^er 

\rt. 3—Di*po*»e$sion of raiyat by {,. 

andlord—Right to redeem bolding i 

»d in mortgage suit by another Ian 
Such recognition held not to exten 
>f limitation for »uit for recovery® p 

Alter the dispossession of a rleyat by 
,he cosharer landlords, his right 7 . 

jolding was recognised by the Coort 

jape snit by another of tbe coebsrer la • ^ 

Held: thateueh r^'cognition by the ^ 
lot extend tbe period of two y®*'® „ . « 
vhicb the raivat had under Art. 8, ' 

irioging a snit for recovery of (j jJ 

lolding. I- 
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Samatu.1 Ghundcr Dutt and Jyotish 
Chunder Sirkar—lox Appellant. 

Biraj Mohan Mozimdar, Bauhnn 
CUnder Mukerjee for Manmatha Nath 
Muksrjze and Dcbcndra Nath Moudul 
for Sarat Ghunder De—for Respoudetas. 

Judgment. —This is an appeal by the 
plaintiff against the decision of the learn- 
ed District Judge of Birbhum dated the 
16th February 1916 reversing thedeci-ion 
of the Munsif at Suri. The plaintiff 
sued to recover possession on the ground 
that he had the right as a tenant. The 
story of the title is a complicated one. 
Amongst the defendants landlords arethe 
defendants 2 an I 3, and it has been found 
as a fact in this case that the defendants 
2 and 3 dispossessed the plaintiff moro 
than two years prior to the institution 
of the suit. Therefore, the suit is barred 
by iimitatioQ under Art. 3, Sch. 3, 
Ben. Ten. Act. It is said that that is 
not so, because in this case the lamllords 
recognized the interest of the plaintiff 
as being a subsisting interest, and the 
manner in which it is said tliat tbo land¬ 
lords recognized the interest of the plain¬ 
tiff is this: That, in a mortgage suit hy 
one Rajdbala, another of tho cosharer 
landlords, the Court recognized that the 
plaintiff had a right to redeem the pro- 
petty. That is not a recognition by the 
landlord. You may call it a recognition 
by the Judge. It is not suggested that a 
recognition by the Judge extends the 
period of limitation under the provisions 
of the Bengal Teuancy Act. The case is 
clearly concluded by the finding of fact 
that the plaintiff, even if ha bad the 
tight as a tenant, was out of time in 
bringing the present action. The present 
appeal, therefore, fails and is dismissed 
with costs. The two sets of respondents 
who have appeared are entitled each to a 
separate set of costs. 

V'B./r.K. Appeal dismissed. 
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Mookerjbb and Walusley, JJ. 

Brajendra Lai Dasand others —Defen¬ 
dants—Appellants. 

V. 

Deb Narain Tewari and another — 
‘Isintiffs—Defendants—Respondents. 

Appeal No. 963 of 1913, Decided on 
22Dd May 1917, from anpellate decree of 
Bob-Judge. First Court, Burdwan, D/- 
99th November 1913, 


Calcutta yO-'j 

(a) Chowkidari Chakran Lands—Resump¬ 
tion of - Zamindar on resumption and trans¬ 
fer dors not acquire new estate but estate 
taken by him is in confirmation and conti¬ 
nuance of original estate. 

Cbovvkidari cliiilfrao liuds form part of the 
origiDiil roveniie paviog estate and when they are 
resumed and tritusferrtd to tbo zamindar, the 
Utter does not aequiro thereby a new estate but 
the estate taken by him under the c rdi r of trans¬ 
fer is in confirmation and by way of c niinuance 
of bis pre-i xisling estate. (POOGCIJ 

(b) Bengal Village Chowkidari Act (1870) 
—Chowkir'ari chakrBn lands resumed and 
tratisferred to zamindar—Parent estate put 
to sole exclusive of these lands by Collector 
under Act U of 1859-Purchaser acquires 
no title to the chowkidari chakran lands. 

Ni vcnhch ssa purchaser of tiio ]).iri-ui estate at 
a revenue sale under Act Hof 185‘J acqu'ies no 
title to the cbowk diri chakran lands iti .t have 
been resumed and transferred to the defaulting 
zamindar under tbe Chowkidari Act, where tbo 
0 . Hector, treating the eafranebUed chowkidari 
chakr.m lands as c.astitutiug by tlcmfclvcs a 
separate estit- subject to tbo pyament of a sepa¬ 
rate as-essment made under the Chowkidari Act, 
nuts tip to sale tho original i aront estate, oxclu- 
aive of those lauds, for rcaliz.ition o( the arrears 
cf revenue due therefrom. [!’ ^ H 

BamChaiuha Maju7nda} —for Appel- 

lants. 

Divarkanath Ghakraharty aiul Gupal 
Chandra Gkakraborty -for RespoorleDts. 

Judgment.—This is ao appeal by the 
defendants ia a suit for recovory of pos¬ 
session of immovable property ou decla- 
rabioD of title. The lands in dispble wore 
origitally chowkidari chakran lands, 
which were resumed under the provisions 
of the Village Chowkidari Act ltt70, and 
were transferred to the plaintiffs on 2nd 
Fehruirv 1900. Since then the proprie¬ 
tors of tho estate have defanlied to pay 
Government revenue, with the result that 
the parent estate was sold on 27th March 
1H07 when it was puroha ed by iho ap- 
pellants. Tho plaintiffs contend that 
their title to the chowkidari chakran 
lands was nob affected by the sale of tbo 
parent estate and that they are conse- 
quentlv entitled to recover possession 
thereof. Tbe defendants on the other 
hand maintain that the sale under the 
provisions of Act 11 of 1859 transferred 
to them, nob merely the lands comprised 
in the irarent estate, hub also the lesurned 
chowkidari chakran lands. The Courts 
below have concurrently negatived this 
contention on the authority of the deoi- 

BioninK-flsAm Sheik v. Pt osanva Ku¬ 
mar Mukerjeee (1). The correct n 0 « of 
that decision however has been called m 

1. (1906) 83 Cal 636. 


Brajendra Bal v. Dim NxVrain 
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• piostioD, and our atteotioD has baen 
iravvu lo ino casos o? J-.nzi }\6waz Khodci 
V. liaviJnJd Ifaj {’2), HaroJ: Gbaud v. 
Gbaru Cbo.ndyj. Siuniia {-j), and lialoial 
Das V. '.Gadhnh Cha-.uha (l). In our 
opif'.iju ' iiC'Vo i-’> no i- j u for c ■'utrova sy 
lip:' ! .) o* fun f^iicsIiioA ‘ioCiiad 

by ‘■'.i-A 'li lici 0 Coovtii^toa iu the case oi 
Jinnjit Singh v. Kali Dasi Dchi (o), 
na-.nulv. tbit c.bov.ld’iAri c'lakraa lauds 
i’orrnpirt of cr!:‘!nai estate, and when 
■,iiey :\ro ro-U’nal U il tranderva.l to tho 
i/Aini'i tho it-ttci 'i 06 S no^ iic luiro 
Ithorebv a neA estate, .as was onoue.'Usly 
laid (lO'Vu i;i Koshivi Sheil: v. Vras'iiina. 
[Knmar Muhcrjcc (l). The Vilia:49 
iChowkidaris Act recognizes tlie existing 
title of tho znniudu' to tho louds re- 
nm-jod. .m l the estate taken hv iiirn nuder 
the or.lt*!' of ci-\u;fer is in coufirinitioa 
and hv v,:\n- of coiitiivAinco of his exis¬ 
ting e f ate. This'.-propodtion ho.vevor is 
uf Qo real assistauco to the.appollants, for, 
as purchasors, th.ey caii claim title only 
to what has been actually exposed for 
sale l)v the Cjllector. In the case before 
U3, it is clear that tlie cho'-vkidari chakran 
lands have not beeneold by the Collector; 
consequently the appellants have acquired 
no title to such lands by their purchase. 
Indeed tho state of f-icts here is indeuti- 
cal with what was foreshadowed in the 
case of Kazi Nemiz Khoda v. liainJadu 
Dev (2) T ‘10 Ilevenue Autliorities have 
trealci! tho parent estate as divided into 
two, n.i'ii'h.., one e iiuprising a.l the lands 
of tho I'arout esUto except tho cho.^ki- 
dari chakvan lands and the other includ¬ 
ing tlio chowkidariobakrao lands: Ralchal 
Das V. Ifai/ia6 Chandra (4). The Reve¬ 
nue Authorities have thus substituted 
two, dietiuct estates in place of what ori¬ 
ginally constituted one integral estate. 
Whether this was or was not the neces- 
sarv conseqaenoo of the provisions of the 
ViUag« Chowkidari Act, we nee.l not dis¬ 
cuss on tho present occasion; we are con- 
cerned only with the legal effect of what 
has actually taken place. The Collector 
has treated the enfranchised chow^kidari 
chakran lands as constituting by them- 
selves a separate estate subject to the 
payment of a separate assessment made 
under the Village Chowkidari Act 1370. 
The residue of the original estate as cre- 

2. (1907) 34 Cal 109. 

3. (1910) 81 0 766. 

4. (1910)81 C 828 

5. A I R 191? P C 8=40 I C 981 (P C). 


ated at the tlins of thePermineQt’Ssttle- 
ment has been treated as a separate estate 
and that alono was exposed for sale for 
recovery of the arrears due therefrom. 
The sale was not held for the recovery of 
t'.iearnalgamited revenue, namely, the rave- 
nue assessed at the time of the Perraaent 
Sattlemsnt and the subseqa^n . aseossmenk 
made at the time of the resuiuptioo under 
the Village Chowkidari Act, nor was the 
amalgamated estate brought to sale. In 
these circumstances it is clearly impos¬ 
sible to maintain the position that the 
punch iser at the revenus sale has acquired 
title to the chowkidari chakran lands 
which were never put up to sale for reali- 
zation of the arrears due from the re- 
inaiader of the estate. We hold accord¬ 
ingly that the decree made by the Sub- 
or.IiQata Julge is correct but not on the 

grounds sot out in his judgment. 

The result is that this appeal is dis- 
missed with coats. 


v,B./n.K. 


Appeal dismissed 
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Sanderson. C. J. and Mooeebjbb,^ 
Sarat Ghundra Dnita- Dafendant 
Appellant. 


V. 


Jadah Ghundra 

Respondent. ,q.k 

liOtters Patent Appeal No. 27 oi ’ 

Decided on 2drd May 1916 against deorM 
of Mullick. T.. D/. Ist February 191h. m 
Appeal No. 2835 of 1913. ,, g jo; 

(a) Tran.fer of Property Act (1882), 5>. 
-Para. 1 i. re.tricted in »«. V® l«ry 
specified classes — Registration il « 

in all three cases. 

The first paragraph of S. 10? la lasses 

terms oalv to the three spmfiad .jjr 

enumerat'd therein, viz., (l) a ^°^'^°)L.ain<rone 
t-) year. (2) a lease for any term 
year and (3) a lea^e reserving 
In these three eases registration » ne ^ 

(b) Transfer of Property Acl(1882).S.l®^ 

—Annual tenancy—Proof of, . 

An agreement to pay tenancy 

year is not conclusive proof that tn gj gnd 
from vear to year; A. I. -B- 19^® rpQOTO^l 

A. I. R. 1915 Cal. 313, Foil. g,107 

(c) Transferof Properly Act ( 

-Tenancyat-wil! can be «««* -« can 
Leases nolicocning-jwithin firat p 


leaseb waiCD uu sf*—-- 

can be proved by oral evidence. 

6 C. ir N. 916;'8 0. W.Ti. 43J aoS 
Ref. 
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Kbnaram V. Asimaddi 


Mohini Mohan Chuhravartiy and Abi- ; 

nflsOfea«(?m Chahravartty — for Appel- > 

Unt. I 

D. N. Mitter and BaikunihnnthMitlc^^ 

—{oT Respondent. 

Sanderson, C. J. —In this caso I think 
this appeal should be dismissed. U is 
olear that on the merits the dofendaut- 
has no case whatever. The learned Munsif 
in the Court below found that tho story 
which the defendant set up was a shamo- 
lessly false one. Now the defendant tries 
to defend this action on a technicality 
based upon S. 107, T. P. Act. In my ju.ls- 
ment his defence is without foundation. 
That section deals with certain classes of 
tenancy which are therein mentioned, 
namely, a tenancy from year to year, or 
for any term exceeding one year or re¬ 
serving a yearly rent, and which can be 
made only by a registered instrument. 

It has not be show’n in this case that the 
tenancy in question .which must now ad¬ 
mittedly be taken to exist was one of 
those mentioned in the section. On the 
other hand, the facts are as set out by the 
learned Munsif in this judgment. He 
said; 

The defeadaot entered into the land as a 
tenant of the plaintiQ, paid rent for it for a 
onmber of years, allowed a decree to be passed 
againeb him without any contest aud admitted 
the tenaooy in the defence he raised in Mahanan* 
da 0 suit The parties have ho long conducted 
as landlord and tenant I think that 
is estopped from questioning the 
validity of the settlement which Las been ac¬ 
quiesced in and acted upon.” 

being the facts of the cane, I 

think the judgment of Mullick, J., was 

right, and there ie no reason for distur- 
log the jadgraent and this appeal should 
be dismissed with costs. 

Mookerjee, J. —I agree that the judg- 
jjjwb of Mulliok, J., must be affirmed. 

® contention of the appellant is based 

® ™*®^PPrehoD8ion of the provisions 
0 o. 107, T. P. Act. That section does 
0 lay down that a lease of immovable 
®aQ bemadeonly by a reglsborod 
but the legislature has pro- 
I ,, ^bat a lease of immovable property 
ky .specified cases can be made only 
^*^®***tered instrument. These cases 
' ^ lease from year to year, 

* lease for any term exceeding 
k thirdly, a lease reserving 

the case before us, the 
Pwntiff Alleged that the defendant was 
. .®°*®t-at.will, that his holding was of 
®Porary eharaoter, was non-transfer- 


able aud was liable bo he terminated by 
notice to quif. Tlio i>laintilf also stated 
tliab Mio deiondant had entered upon the 
land on these conditions and lial agreed 
to pay icufc at tlio va;c of Hs. G a year, 
lb is now ooutcuded that beciiiso tliere 
was an agraemenb to pay rent at the latc 
of Rs. 0 A year tho tenancy must be re¬ 
garded a.s a tenancy from year to year. 
In mV opinion, there is no foundation 
for this contention. As explained in 
Dut(ji Nilcarini v. Gobcrdh-in Bose (l) 
and Go/.fhid'i Ch'tuJra Saha v. Dwarl-a 
Math Pal-ilti ('2). tho fact that ihc rent iS; 
reserve! at> so much a year docs not coa-l 
clusively show that the tenancy is from 
year to year. It is not the case of the 
plaintiff that the defendant holds under 
a tenancy from year to year; his case is 
that the defandunt is a tenant-at-will, 
and a tcnancy-at will undoubtedly can be 
created verbally, notwit-hstauding the 
provi-Hjouj of iG7. T. P. Act. It \'-a3 
finally sugg-stod that even if the defen¬ 
dant be a tenant-at-wil), the to.'ins of the 
tenancy can bo established only by moans 
of a written lease and tho araonnt of rent 
payable in respect of it cannot be proved 
by oral evidence. There is no foundation 
for this argument. Numerous cases mayi 
be found in the books, where it has been 
held that the terms of a tenancy which 

does not come v.'ijhiD S. 107, T. P. Act, 
can be proved bv oral evidence: Surabh 
Narain Lai v. Catherine Sophia ,3 . 
Fazel Sheil-h v. Keramuddi Sheikh _ (4;. 
Sita Nath Pal v. Kartick Charm (o) 
and Venkalagiri Zamindar v. Pagliava 

(c) 

V,B /R.K. Appeal dismissed. 

t AIR 1015 Cal 04=24 I C 1^3. 

2] A I R l‘J15 O il 313=20 I C 962. 

3’. (1897) 1 0 W N 248. 

1. {190-2)0 C W N 916. 

5. (19011 SOWN 433. 

C. (1880) 9 Ma.i 112, 
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Teunon and Newbould, dJ. 

Kenaram Mondal-PeiemXiiTit - Ap- 
pellant. ^ 

Asimaddi Mallakarikar and others— 
Plaintiffs—Defendants—Respondents. 

^ \pLl No. 572 of 1913. Decided on 
out November 1917, from appellate 
order of Addl. Sub . Judge. Khulna, D/- 

R. 23-o.a.,c. 

reiD«nd-Loc«I inveitlg*lion not oppUed for 


Ui)-. Calcutta 


PULiN Behahy V. Abdul Majid 


\n% 


in original Court cannot be directed by 
app^lUtP Court 

\X\u)i '2 it: twilit f’>r recovery oi pofi?esMOQ on 
(1. .•) of title the lower app'-linta Court 

niado an inli'r of reniaiid utidor 0. 41, H. 23, 
framiU'e ad ii:io«al i-iiu^s and directing Ijcal iu- 
ve-!ig:t'i>oi 'or d-ilerminatioa of the boundary 
liiif' of tiif I- ;id' in t='iit ; 

Ilf'.l t!i :t. the order of remand wasunneccs* 
i=Arv ottd v.SHlious as the additional issues 
franud wore cen’rred by some of the issues decided 
ill the indtiini'nl of the original Court, and that 
tho pUiiuitTs liavius refrained from applying for 
local inve-tigalioii in the first Court should not 
be sivr-ii anottior opportnoiiy of establishing their 
case. [f’ ^ 

Surenflra Chandra Sen ann .Varnt 
Chandra Diitt~iov .\ppeUanf:. 

Jadanath Kanjilal —for Responlenfcs. 

i* Judg nent. —Tiiis id an appeal l)y the 
(leioniiatit lu a suit for podsosdion of 
ceri'iiri Ian Id oil cloolarat.ion of title. The 
appeal id afiiiiiS'. ao onler of remaod raarle 
01 purpoi tin ;4 to 1)0 made uader 0. 41, 
K. -d. Civil P. C. The learned Sub- 
orlinafc.) -Tudge in tho Court of appeal 
betovv \\(\4 made the order complained of 
on tho ground that the parties to the 
proceo'liu^s h 1(1 misunderatood the proper 
issuo iu iho suit and that such proper 
iaauehid luic been framed. The plaiutiU's 
rested f.lvdrcase on bwokahuliyats alleged 
to have I'cen executel by them in favour 
of tlie landlords in tho years 1302 and 
1304 and accep el by the said landlords. 
The case of lire dofendanrs was tliat the 
land.4 ill ■511,b were origin-iUy or had be- 
oomo piiT. of their holUng under the 
same Ian llords hold by them at a juina 
of R.4. 22. Thus the esseutial questions 
that arose for consideration of the Courts 
below were whether the documents of 
title relied on by the plaintitTs, that is 
to say, btie two kabuliyais, had been in 
fact executed by the plaintilTs and ac¬ 
cepted by the landlords, whether those 
documents c ivered or include 1 the land? 
in suit an 1, if so, whether they conferred 
title upon I, lie p'ainbiiTs, that to say, 
whether the lands were Ian Is of wh'oh 
the landlor ls had a right t;’ dispose. The 
second essential iiuostiou w.isoneof limita¬ 
tion. Having carefully read tlie judg¬ 
ment of the original Court, we can find 
no reason safBciejt for tlie Subordinate 
Judge’s conclusion that the parties in the 
first Court or the first Court itself hal 
misundorstood these essential issues. 

On the contrary, we find that the ad- 
dibionil issues, which the Subordinate 
Judge cOQsilsrel it neoessiry to fra no, 
were all covered by issue 4 raised in 


the first Court and that the questions 
raised in those issues have all been dis¬ 
cussed and some of them decided in the 
course of the judgment on issues 1 and 4. 
Both parties had full opportunities of 
adducing evidence and if, as seems fobs 
the opinion of the learned Subordinate 
Jude, a local inquiry to determine the 
nature of the land in dispute and to as- 
certain a cortain boundary line was neces- 

sarv or desirable, it was open to the 
* 

plaintiffs, if they thought it necessary, 
to apply for that investigation. But in 
the exorcise of their own judgment or 
relying on the advice of the learusd 
pleader who assisted them in the first 
Court, they refrained from doing so. 
That is no reason for giving them a 
second opportunity of establishing the 
case which they tried to make out a3| 
asainsfc the present defendant-appellant. 
We look upon this order of remand as not 
merely not justified by the provisions of 
the law as contained in 0 41, R. 23, 
Civil P. C, bub as wholly unnecessary; 
and indeed we may go so far as to say 
vexatious. For these reasons we sob aside 
the order of remand and return the ap¬ 
peal to the Court of the Subordinate 
Judge to be heard and determined by i® 
in accordance with law. 
this hearing will abide the result. 

assess the hearing fee at one gold mo 
V.B /r.k. Order set asxde. 

A. I. R. 1918 Calcutta 908 

Richardson and Beachcroft, JJ- 

Pulin Behary Boy and 
iffs—Petitioners. 

AMiil Majid and otkers—Defendants 

—Opposite Parties. -3 i nn 

B..le Nisi No 7.5} of 1917, 

8 th February 1918, against order oi o 

3u'U\ Second Court. Cbi^tagojig. ^ 
Succession Cerhficate Act ( ’-where 
Succession certificate ^ Ci^^ 

one roeinber of plaintHf firm 
P. C. (1908), 0 30. R.4. . 

Id a suit on a h.iod note .unuH be 

a firm, the full amount of the c * the 

decreed even whore one of the jj jnd 

firm dies during ihe pendeocv of 

bis bgal representative who ,^,.,0 to the 

does not produce anv succession ce - ^ 

deceased partner. 18 Cal 86 an 909 011 

^°%,mrka Nath Mitter and Dei*”** 
Nath Mandal-lor Petitioners. 

Judgment.— The question j,|j- 

sideration in this rule is whether 
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laid down by thia Court in the case of 
Bom Narain Nar-^mg Doss v. Bain 
Chunder Jaiikee Loll (l) haa beoo auper- 
eeded by R. ■!, 0. 30. The point came 
before Fletcher, J.. in the case of Bal 
ZissenDas Daga v. Kanhaija Lai (2), 

We agree with the view taken by Fletcher, 
J. that the rule laid down in the case cited 
DO longer applies in view of the pro¬ 
visions embodied in R^ 4, 0. 30. Rule is 
therefore, madeabsolute in this way. The 
name of the added plaintiff Puliu Behary 
Roy will he struck out of the category of 
the plaintiffs and he will he dismissed 
from the suit. The claim will be decreed 
in full and the decree of the Court below 
will be modified accordingly. 

V.B./r.K. Buie made absolute. 

1. Id Oil i-G. 

2. (19i3) 211 C 6U9. 
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Tednon and NewbooijD, JJ. 


Jugal Krishna Mulliok —Petitioner. 

V 

Phul Kumari Das4 and others —Plain¬ 
tiff and Defendauts—Opposite Parties. 

Role N'Si N). .'>78 of 1917, Decided on 
19tb December 1917, against the order 
of Suh-ludge, Snd Court. 24-Pargaoahs, 

in TiMe ^nir No 6 of 1915. 

{•) Civil P C, (1908). O. 1, R. 10 (21-Suil 

involuted Sy adminittratrix of decfaaed— 
Adopted ton claiming to be made co'plain* 
tlff~~Adinini<lralriK admitting factum 
adoption in another auit but pleading want 
of authority from hutband — Son having 
made out prima facie cate was entitled to 
be made parly. 

P B8 adm>Qii.irakrix to the ettateof hor dcce^a- 
ed haebaod iuttit iied a suit against X. J. claim¬ 
ing to be a BOO adopted by her to ber dreefised 
husband, on coming o! age, applied to be made 
a oo-pUiotifT «lib P. cn the ground that P. wa^ 
QOt proteouting the suit with due diligence. In 
aootber suit pending bet^eeu P, and J, P 
admitted tbe factum of J’g adoption by her but 
pleaded that she had no authority from her 
hueUnd to adopt. The trial Court rejected ./’a. 
application to be ad led as a party to the suit: 

Held; <1) that although J’t. title might not be 
anally a-ijudloai-dio thesuit. J.having made 
out a prima (aoi.> ca*4, was .-ntltled to be made a 
^ tP 909 0 3; P 910 C 1] 

•'•*»»»»lulion of parties 
—nigh Court can interfere under S IIS or 
■of Government of India Act (1915) S. 107. 

In the m-iiur of addition or subatUatioo ol 
partial the High Court has power to interfere 
under B. 116. Civil p. 0. or 8. 107. Govern¬ 
ment of India Act: 6 1 . 0 . 6i9 FoK. [P 909 0 2] 


ISiirendra Madhab Mullick anil Batij. 
endra Kumar Bog Clioiodliunj —for 
Poritionor. 

Bopni Chandra Mullick, j>hircndra 
Noth Bagchi and Fauna Lai J>utL —for 
Opi'O^iie L'artios. 

Judgment.—I d this case one 1‘hul 
Kuiiiitri Dassi has sued as the r.iltninis- 
tratrix to the estate of her doceasid bus- 
band for the [mrpo^e of having a sale of 
part of the estate for arrears ■■i lavonlie 
set aside. The petitioner hefuve us, one 
Jugil Kishoro Mullick, cUiniiii^ to a 
son adopted cO her ileceased hio-bnnd by 
Phul Kumari and bting now of lull ago, 
applied to he made a party liiintiu in 
thesuit. The aprdication w is iefu?ed 
by the Subordinate Judge of Aiipore in 
who^e Court tbe suit is p<ndim', on the 
ground that the administratrix fully 
reprtSf'Dted the estate and that there 
was nothing to show that she h id interests 
adverse to the interests of the petitioner. 
Here there can be no doubt ihit the 
Subordinate Judge has fallen into error. 
In tlie new current year the petitioner 
in fact brought a suit (No. 2l2 of 1917) 
on the Original Side of this Court to 
recover possession from Phul Kumari and 
for accounts. In that suit Pnul Kumari 
has entered appearance and while appa. 
rently admitting the lactum of the adop- 
tion has pleaded that she hai; no valid 
authority from her husband •' make it. 
Further, on the record of tl ' 3Dt8uit 
there are many indications g. to show 
that she is not prosecuting the suit with 
due diligence. 

But on behalf of the opposite party 
it is contended that nei'her urder S. 115, 
Civil P. C nor S. 107, Ci.ivernment 
of India Act, 1915. are we emiowered to 
interfere in a matter of additii n or sub- 
sti'Utioo of parties. To that, coniention 
the case reporte I as Dworka Noth Sen 
V. Kisort Lai eufiioioDr. answer. 

It is next contended that 0. 31, R 1, 
applies only when the interest of the 
claimant fls a beneficiary is admilted or 
not disputed. No authority has been 
adduced in support of this proposition. 
It may be that tbe petitioners title 
cannot be finiHy adjudicated in the 
present suit but. having regard to the 
registered deed of 4th Julv 1902 and the 
admissions made by the plaintiff Phul 
Kumari from time to time, we are satiafi- 
ed that the pet itioner has made out a 

1 . (lylO) 6 1 0 64^ 
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j.n;,. - i.icia c.-ao suHlc'.eDt to entitle bim 
jto I'S inaae a party to the suit. We, 
thvf&io’ :;, -^ct nsuie the order complained 
oi acid dir:: that the petitioner bo added 


as a party pi -iiitil:. The rule is aecord- 
ingiv .a! .-olucG v.ith costs against 

the p'. '.intit'l.opposite r'f>rty, hearing fee 
three gold niciiurs. 

V ] ,;K.K. Hulc made absolute. 
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Teunon and Richardson, JJ. 

Niharan Chandra Chakravarty and 
oi/icrs—Petitioners. 

V. 

Akshnij Kumar Bancrjee — Opposite 
Party. 

Criminal Revn No. 8 of 1917, Decided 
on 7th Mav 1917 

Ciimina! P. C. 11898). S. ^ 195 (7) (c)-Pro- 
vincial Small Caune Court >3 subordinate to 
District Magistrate. 

A Provincial Small Ca’tso Court is under sub* 
CL (c) Cl. (7), S. 195, to be deemed subordi¬ 
nate, for the purposes of that section, to the 
Court of Iho District .Tudgo and tbe latter has, 
therefore, jurisdiction to entertain an appeal or 
application under Cl. (6) S. 195 against ao 
order of a Provincial Small Cause Court granting 
or rofusinp sanciion for prosecution. [P 910 C 2] 

Taradas Chatterjcfi —lor Petitioners. 

Khetra Mohan G/io-se—for Opposite 
Party. 

Judgment.—The short question which 
arises upon this Rule is whether a Pro¬ 
vincial Sin ill Cause Court is, under sub- 
Cl.(c)Cl.(7) S. 195. Criminal P.G., to be 
deemed to the subordinate for the purposes 
of that section to the Court of the District 
Judge. Our attention was drawn to three 
cases in which this question was answered 
in .-thenogatlve, the case of Ajodhia Par- 
shad v. Earn Lal(l) decided by the Allaha¬ 
bad High Court and the cases of Amlica 
Tewari v. Emperor (2) and Sukhdeo 
Singh v. District Magistrate of Muzof- 
farpur (3) decided by the Patna High 
Court. The last two cases depend upon 
the first mentioned case, in which it was 
held that the words “Where no appeal 
lies’’ in Cl. 7 (c) refer to oases, in which 
no appeal lies, decided by a Court from 
which appeals ordinarly lie to some other 
Court and not to Courts from which no 
appeal lies in any case. There tbe original 
proceedings were in Revenue Court, the 
Court of an Assistant Collector, but in 
the course of bis judgment. Charoier, J. , 

1. (1912) 34 AJl 19S=lo I C 284i 

2. 11916) 1 P L J 206=34 I C 320. 

a. {1917) 2 P L J 1=88 I 0 764. 


incidentally observed (p. 201 and 202of 
34 All.) 

“The result of this construction is possibly 
that the legislature has made no provision in 
S. 195 for an appeal against an order of a Small 
Ciuso Court giving or refusing sanction andU 
may be that tho only Court which can inter* 
fere w ith such an order is the High Court. The 
result may not have been contemplate^. . . " 

luAmbia's ciae (2) where the original 
proceedings were in a Small Cause Court, 
Chamier, C. J., adhered to this expres¬ 
sion of opicion and tbe Court held that 
the District Judge bad no jurisdiction to 
entertain an appeal or application under 
Cl. (6), S. 195. The construction so 
adopted is founded upon the fact that 
sub-Cl. (c) must be read, not as a separate 
clause, but along with tbe opening words 

of Cl. f7), which runs: 

“For the purpraeg of this section every Court 
shall be deemed to be subordinate only to the 
Court to whicb appeals from the former Court 
ordinarily lie,” 

that is to say: When these words are 
read with suh.Cl. (c). undoubtedly a 
difficulty dops arise. Nevertheless, where 


there are Presidency Towns, the aocep* 
ted view seems to be that a Presidency 
Small Cause Court is subordinate to the 
High Court within the linaits of whose 
original iurisdiction it is situate; 

Bania v^Seto Baksh Singh 
Das v. Sabapathy Chetti (5), ftoil “ * 
he so, it would appear toioUow ^ * 

Provincial Small Cause Coart is Biinilam 
subordinate for the purposes of S. j 
the Court of the District Judge, 
view, moreover is in acoordaoce 
the prevailing practice in this . j 
where the jurisdiction of the i 
Judge in such cases has never i.’ 

cf. Earn Prosad Mallay. Baghi^ 

Malla (6). I am not ‘had 

that practice ought now to 
or that the language is 

ion consistent therewith. Pa 


onscruotion- , 

he course of tbe argument it U 

.uttbatunder S. 24 . Provinoial 

JauseCourts Act, certain appeals 

he District Court. Though this Pjo’* ° 
nay not be sufficient to make . , 

3ourt the Court to which apPf^ . 
jmall Cause Court ordinarily ho, _ 
lerhaps without a bearing oo the ^ 

ion of S. 195 (7),Criminal P. 0. In 

ndioated this Bole uaustbemadea 
Che applicafion in q uestioui w- -—. 

4. (1910) 37 Cal 714= 6 I 

5. (1913) 36 Mad 38=12 I C 521. 

6. (1910) 37 Cal 3=4 10 6. 
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learned Distriofc Judge, following Amhicas 
ease (2), has held that he had no juris- 
diction to entertain, will be heard and 
determined by him as an application 
under S. 195 (6), Criminal P. C. 

V.B./r.k. Buie made absoUttc, 


A. I. R. 1918 Calcutta 911 

Mookeejee and Cuming, JJ. 
Surendra Nath Goswami and others— 
Petitioners. 


V. 


Bansi Badan Goswami and others —Op¬ 
posite Parties. 

Rule Nisi No. 641 of 1916, Decided on 
30th August 1916. against tbe order of 
Sub-Judge, Nadia, in Case No. 12 of 
1916. 

(») Civil P.C. (1908), 0. 38. R. 5-Scope. 
It is not competent to a Court to makn an ad 
Interim ordenfor attachment, under C1.®(3).IE. 5. 
0. 88, Civil P. 0., of a debt payable to the defen¬ 
dant outside its jurhdictioQ by a person not resi¬ 
dent within its jnrisdiction: 39 Cal 101: Ref. 

[P 912 C 2] 

. (b) Civil P. C. (1908), O. 38. R. 5-Court 
illegally obtaining money payable outride 
juriidiction by person not reftidont within 
it* jurifdiction—Money paid on arrival lo de* 
crea-holder^Decree*bolder roust pay small 
money. 

When a Court has mauifei^tly usurped juris¬ 
diction and has illegally secured pcsRcs^ion of a 
fund wbkh should not have come under its con* 
trol, iiB illegal orders for tbe paymeot of tbo 
fund must bs discharged! and should uot be al¬ 
lowed to stand on the pUa that possibly similar 
orders could have been made by a Court of com* 
i^fi^diction, PargHhar.^on v. MorgnK 
p no ^ Q* ^ 652; Burder v. Veley, and 12 Ad, & 
f' «8; De Hahn v. Queen of Portuyal, (1^ 51) 17 
^ 171. £rindon Corporation v. Cox, (1807) 2 

H./. 239E«/, (P 912 0 2] 

Where a Court illegally and without jurisidic- 
on attached before judimant a sum of money, 
5 P^jabla outside its jufisdiciion to the 

«nrf * person not resident within its 

m on the transmission of tbe 

oney to the Oonrt by that person it paid it out 

tlon'^ applica- 


lnS*r decree-holders muel bri 

th« .‘V withdraw 

anno™ at 3.i per « 

ebonla ^eiiure to do so t 

end sale of th**^ Court by atta 

Heeofihtrf ® ™®’®*ble and immovable 

ihir >-y 

« fP 912 0 1; Pi 

Mr Pal Chowdhvry-tor Opposil 


are ievited in 
*’» *^0 Court below lot the 


nient of a sum of money to the decree- 
holder, epposito party. Tho facts mate¬ 
rial fov the dotorraination cftheqnes. 
fcion® in controversy may lie shortly 
stated. On 3f)th .hire 1914, the plain- 
tills institulcd a suit for recovery of 
money against the defendant in the Court 
of the Subordinate Judge of Nadia. On 
the text day, they applied for an order 
for attachment before judgment in res¬ 
pect of a sum of Rs. 4,200 due to the de¬ 
fendant from the East India Railway 
authorities for work executed under a 
contract. Tbe Subordinate Judge, on that 
date, made a preliminary order on tbe ap. 
plication under R. 5, 0. 38 of the Code. 
The order called upon the defendant to 
show cause why bo should not furnish 
security for the sum mentioned and why, 
on bis failure bo do so, an order for at¬ 
tachment of the sum before judgment 
should uot be made. The Court also pro- 
ceeded to make an ad interim order for 
attachment under Cl, (3), R. o. This ad 
interim order was communicated to the 
cfl'icer cf the East India Railway who 
had the money at his disposal. It is 
inexplicable how the Subordinate Judge 
came to pass this order, as tbe ollicer re¬ 
sided beyond his jurisdiction and the 
debt, due to the defendant, was nob pay¬ 
able within his jurisdiction. Ou service 
of notice upon the officer, the raony was, 
however, transmitted to the Subordinate . 
Judge ou 8th March 1916 by means of a 
cheque on the Bank of Bengal. There¬ 
after, for fome unexplained reason, the 
applicution for attachment before judg¬ 
ment was not further considered, although 
the case came before the Subordinate J udge 
on many occasions. Ultimately, an ex 
parte decree was made in favour of the 
plaintiffs on 23rd November 1914. Tho 
position, consequently, on that date was, 
that the application for attachment be¬ 
fore judgment lapsed; but a large sum of 
money later on came into the custody of 
the Court, placed at its disposal by the 
Railway authorities. 

The petitioners, who have obtained this 
Rule, then appeared before the Subor- 
dinabo Judge and raised objection to the 
payment of this money to the decree- 
holders. on the allegation that they bad 
acquired a valid title to the same, while 
it was still in the bands of the Railway 
authorities, by virtue of an assignmeut in 
their favour by the defendant-debtor on 
22Dd August 1915. Tbe Subordinate 
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.)uu ”0 ovf'nulpd the ohjectioo, and on 
^th 'iTtd March lOlG the money vvaa 
out to the doorcc-uo ders iu bAO in- 
staion tliG i'.isia of an a})|)lication 
for e\-'CU(ion prestjntod on 4bh February 
lOin. bur nob followed by an order for 
abtacli iient, obviously on the erroneous 
assumption that a valid order for attach- 
mont l)efuro judi’meot had ueen previously 
made.au l was still in operation; no such 
order, as we have seen, hal ever been 
male, none could have been, ioileed, legal¬ 
ly made, and none was in force in fact or 
in law. U is obvious that the actiou taken 
by the S ibordinate lulgo in this matter 
has bfm iilei'il from beginning to end, 
although, ev’un ou review, ho 1 ms de¬ 
clined to je-call his order on did July 


lOlfi. 

As |)'inted out by this Court in the 
case ol Dunlop Co. v. Jag<inn(ith 

Marw>in {!', it is uot competent to a 
jCourt. in oxBcutioD of adecree for money, 
ifco attach, at the iosbince of tbed-'Cree- 
holder, a debt payable to the judgment- 
debtor outside the jarislietioo by a per¬ 
son nob resident wibbiu the jurisiliction 
of that Co'Kb. Consequently, in the case 
before us. the applicatioo for attachment 
before judgment of the money in the 
hands of rhe Riilway Authorities should 
never have been entertained by the Sub¬ 
ordinate Judge. The ad interim order was 
thus entirely without jurisdiction. The 
ultimate order contemplated by the Court 
was, as we have seen, never passed The 
position consequently, was that the Court 
had, in its ban Is, money which could nob 
have besQ in law and had never been in 
fact duly attached, which had been iu 
reality obtained by usurpation of jurislic- 
tioD. Thore is thus no escape from the 
conclusion that the money was obtained, 
and was paid out to the decree holders, 
wholly without authority. In these cir¬ 
cumstances, there can be no serious con¬ 
troversy that the illegal orders must be 
cancelled and the parties restored bo the 
position they respectively occupied before 
the illegal iutervention of the lower 
Court. We have been, however, pressed 
by the decree-holders to stay our hands 
on the ground that the merits as they 
allege are in their favour. It cannot be 
overlooked, however, that the merits, 
assuming them bo have been inves'.igated 
at all have been determined by a Court 
which ' ad n surna^ inrlgdip^in" * ^ss 

1. 39 Cdl 1U4=11 1 U 417. 


not competent to discuss the matter in 
controversy. In our opinion, when a 
Court has manifestly usurped jurisdiction 
aucl has illegally secured possession of a 
fuod which should nob have come under 
its coutrol its orders must be discharged; 
it^NOuldbe lamentable to allow such il. 
legal orders to stand on the plea that 
possibly similar orders could have been 
made by a Court of competent jorisdio. 
tion. In this connexion the weighty 
worls of Lord Halsbury in Farqukarson 

V. Morgnn (2) may be usefully recalled: 

“li tia-been long settled that w-iere ao ob- 
jpcli.'U to til-* jurisdiction of an inferior Ciott 
apixHrfs from the face of tbe proceedings it 1$ 
iiiiin-xieriiil hy what means and by whom tbe 
Courti-informed of such objection TbeCoort 
inu^i protect the prerogative of the Cro«n and 
the riup course of the administration ofjuftice by 
prohibiting the inferiorCourt from pr ceedingin 
rn >tters hs to which it is aoparent that it has 
II ' jurisdiction. Theobj'Ctioo to me jntisdic* 
tion does not in such a cas> depend on stme 
matter of fact as to which the inferior Court may 


have been d-ceiv-d or misled or which it may 
have unconsciously neglected to obterre, 
and the Judge cf such C urt, therefore, most 
or ousht to have kuown that he was acting bo* 
yond his jurisdiction.” 

Lord Dtvey in tha same c\?8 rafarred 
to tha decisicn in Worthington v. Jt/f- 
riefi (3) and observed that it has eJways 
been the policy of the law as a question 
of public order to keep inferior Coutts 
strioMy within their proper 
jnrisdioMon- see also BurUr v. I /' 
De Ha>er v. Queen of PooiugU{b}; 

Lon^lon Corporation V. Cox (h) ^ ® 
cleirlv of opinion that the proc-t tngs 

in the Court below have been 
throughout and that ° 

Subordinate Judge for payment ® 
fund in his hands made on 8ch an 
March 1916. must be caooeUed. iwr ; 
suit is that the rule is made a^^solutean 
all the orders of the Suhordmate 
in this matter discharged. . ,J 

ho'ders are directed to bring 
the lower Court, on or before • ® ... 
November next, the sumstbey . . J 
drawn from that Court together w j 

terflst thereon at per cent per J 

Ihe sum must be refunded in b e 
M the Subordinate Judge of Naii». , 
=ause it was from thst Coart that 
money was withdrawn under 
made without jarisdietiou . Ifj _- 

2. a"P0 1 Q B 

3. fis75i10 • P 379. 

4. (T®401 la B 233. 

6 . (i^ninQ Bin, 

6. (1867) 2 H Ij 2S9. 
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is noti refunded on or before 15th Noyem- 

• ber next as now directed the Subordinate 

• Judge will forthwith proceed to execute 
the order of this Court and realize the 
money by attachment and sale of the 
moveable and immovable properties of 
of the decree holders and by attachment 
of their persons, if necessary. This pro¬ 
cedure must be adopted, whether the 
petitioners take any steps in that behalf 
or not as it is imperative that the money 
which has been paid out of Court under 
an illegal order made without jurisidic- 
4ion must be brought back into Court. 

We hope however, that it will not be 
necessary for the Subordinate Judge to 
to bake a step of this character and that 
-the decree-holders will bring back the 
money into Court on or before the 15bh 
November next as directed. As soon as 
the money has been refunded it will be 
transmitted by the Subordinate Judge 
to the Court of the Subordinate Judge of 
Hooghly, which is the Court of competent 
jurisdiction in this matter; at the same 
time the application made by the decree- 
holders on 4th February 1916, for exe¬ 
cution of their decree against their judg- 
ment-debtor will be transmitted to that 
'Conrt, The Subordinate Judge of Hooghly 
will keep the money in his Court suit¬ 
ably invested if necessary, and will pro¬ 
ceed to deal with the application for 
execution. He will along therewith, 
take up for determination the objection 
of the present pebitiooers, namely, that 
they hadaoiuired a vaill tide bo this 
fund under an assignment made in their 
favour OQ 22Qd August 1915 by the deb¬ 
tor of the decree-holders. They have in 
this Court produced the deed of assign¬ 
ment, which will be received here and 
marked as an exhibit and will batransmib. 
ted to the Court of the Subordinate Judge 
of Nadia, to be transmitted by that officer 
^ the Court of the Subordinate Judge of 
Hooghly along with the application or exe- 
outionofthe decree-holders. The decree- 
holders will be at liberty bo amend their 
■ *PPUoatbn for execution after notice to 
< Q ^®?P*’dehtor and the objectors. The 

uootdioate Judge will receive suoh evi- 
. I be adduced by the parties 

for the ellucidabion of the qnestions in 

but we may add that we 
Ilui ^here was no yalid attaohmenb 
j* on 22od Augnst 1915, so that 
, j®*^®Wiehed that the assignment 
ewd to this fund and was valid and 

1918 0/U6 *116 


0 {)fliativo tho dccreo.holders arc not en¬ 
titled to pioceed against it. Tliore will 
be no order for c'.:bts in these procoed- 
ings. 

V.B,/r.K. Buie made absolute'. 
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Sardfrson, C. J. and Mookerjee, T. 

Maharaj Bahadur Appellant. 

V. 

Inder Chand Bothra —Re>pondent. 

Appeal Nn. 104 of 1916. Decided uu 
10th January 1917, from original erder 
of Chittv, J., D,/. 29rh Anqn-t lOlG. 

(a) Civil P. C. (14 of 1882), S. 248-Notice 
—Where notice is necessary under S. 248 
order for execution without it is nullity. 

Where & notice is necessary to be issued under 
S. 218, Civil P. 0.. 18‘^2, any order for execution 
made wiilioutsuob notice is without jurisdiction 
and coQsequentlv a nullitv. [P915*' 2, P916 C2] 

(b) Civil P. C. (14 of’1882), S 248~Pre- 
vious execution—Order granting application 
for transmission of decree is not order pas¬ 
sed in previous execution. 

Per C / —An order granting an' 

api'licatiou of a decree-holder for transiiijsion of 
the decree to another Court for execution is not 
an order passed on a previous applicition for 
execution within tho meaning of S 2J8. Civil 
P, C. 18^2 [P 915 C 1] 

Per Mookerjee, /.—A notice, giv. n to the re* 
pre'Out»tives of a jiidgmont debtcr, of ihcdecree- 
holder's application for t'-anamission of the d> cree 
for execution to another Court cannot he treated 
as a notice given upon a previou.s acplication for 
execution within the meaning of S. 248 of the 
Codoc:i‘-82. fP 916 0 1. 2] 

S. P. Sinha, N. Sirkar and B.L. Mit- 
ter —for .Appellant. 

S. K Chakrabarty —for Respondent. 
Sanderson, C. J. —This is an appeal 
from the judgment of Chitty, J., whereby 
he allowed the application of feder Chan- 
dra Bothra to be at liberty to proceed 
with the sale of premises No. 58 Bur- 
toUa Street in the town of Calcutta, at- 
taohed in execution of the decree inques- 
tion. In order to state the point it is 
necessary to examine the facts. It ap¬ 
pears that on 19th June 1896 one Kapoor 
Chand Kharar obtained a decree against 
Maharaj Bahadur Dbunput Singh for 
Rs. 13,150. The application in this case 
was made by the holderof theassignment 
from the sons of the O'^inal creditor and 
the opposite parties are the sons of the 
original debtor. On 18bh May 1907, an 
application was made by the son of the 
deorea-holdor for transmission, of the 
decree to the District Court of Murshida- 
bad for the purpose of having the deores 
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exacutod. Oq 28th August 1907, an order 
for transraisoioD was made by Haring- 
tou,-T. The matter came before Haring- 
tou, •!., in this way. It appears that the 
matter having come before tbe Registrar, 
an objection was taken tiiat no succes¬ 
sion certificate had been produced by the 
apidicant, audtbe Registrar consequently 
referred the matter to Court, and Haring- 
ton, J.. was the learned Judge who dis¬ 
posed of it. The facts are stated by 
Chitty, J., in his judgment. Having 
stated that notice was duly served and 
that a question arose as to svhether 
SurajmuII required a succession certifi¬ 
cate before be could be allowed to exe¬ 
cute the decree, he says: 

■'The matter was referrod lo the -fudge iu 
Charahcis by consent of both par'tes and on iSrd 
Aiig'jfct l'J07 Ilariugton, -J., pas ed an order under 
S. “J4S against Mabaraj Uabadur Dhuopat Singh 
as the legal representative of the deceased judg- 
mpnt-debtor.” 

That decree was not transmitted, and 
on 4th September 1007 an application 
was made by the same parties for the at¬ 
tachment and sale of certain premises in 
Calcutta, namely, No. 58, Burtolla Street. 
In the application it was stated that the 
property was inherited by Mabarai Baha¬ 
dur Singh as the sole heir under the 
Mitakshara law from the deceased defen¬ 
dant Eai Dhunput Singh Bahadur. In 
respect of that application no notice was 
issued to the representatives of tbe de¬ 
ceased judgment-debtor, the Registrar in 
his order expressing the view that no 
notice was necessary either under S. 232, 
Civil V. C,, or under S. 248 (a), Civil 
L*. C., the decree having been transferred 
to the applicants by operation of law and 
tbe Court having in a previousapplication 
ordered execution against tbe same person 
as legal representative of the deceased 
judgment-debtor. On 17th of September 
an attaclimeut vi^as made of tlih property 
in Calcutta, and on 296h July 1908 an 
order for sale was made. Both these or¬ 
ders, as I understand, were made without 
notice to the representatives of the de¬ 
ceased judgment.debtor. After that, ap¬ 
parently, the holders of the decree chang¬ 
ed their mind; they did not proceed with 
the order for sale, but another applica¬ 
tion was made for transmission of the de¬ 
cree, and that was made on 25th August 
1908. The master, dealing with this appli¬ 
cation in the ordinary coarse, made an or¬ 
der that the decree should be transmit¬ 
ted. On l7th May 1909 the learned Dis¬ 


trict Judge of Berhampur returned the 
decree to the High Court with a note 
that the matter bad been dismissed for 
want of prosecution. Then on 12bh March 
1910 the bolder of the decree applied to 
proceed with the order of 29th July 1908 
which, it will be remembered, was tbe 
order for the sale of the premises in Cal¬ 
cutta. Then on 2l3t April 1910 the Mas¬ 
ter made an order for the sale of tbe pre¬ 
mises, and it will be noted that that or¬ 
der was made when the Master was act- 
ing under the old rales of the Code, the 
new rules, as pointed out by the learned 
Advocate-General, not having come into 
force until 15th April 1914. I might in¬ 
cidentally mention here~altbough I do 
not think it is necessary for my jadgment 
in this case as at present advised—that 
that order of the Master would be with¬ 


out jurisdiction. 

The property was advertised for sale 
and a date was finally fixed for tbe sals 
of the property on 25th August 1914. 
Then the representative of tbe judgment- 
debtor came upon tbe scene again and ap¬ 
plied to have the attachment of Septem¬ 
ber 1917 set aside on tbe ground that tbe 
property was trust 'property: and—as I 
understand—the applicationlwas made In 
his capacity as trustee. Then the holder 


of the decree came upon tbe scene ag&iu. 
and upon hU application the sale was ad¬ 
journed sine die. That was in August 
1914. Nothing happened then 
years later, when on 29tb August 191 
the present applicant, Inier Chand fio- 
thra, having obtained an assignment o 
the decree from the sons of the decree- 
holder made this application to tbeConr. 
and, as I have already stated, 
application for leave that be might e * * 
lowed to proceed with the sale ° 
said attached property in terms o 
order of 29th July 1914. Now, thoseam 
all the facts—which I think necessary 

state for the purpose of my ‘ 

The matter really is within a narro 
compass. The learned Advocate-Gensw 

argued first of all that 
was no notice of the application da 
September 1907, which was for tM > ' 
tachmenb of the premises in OalcnttajM 
vad upon the representatives of t ® 1 
ment-debtor, the subseqnent^ proc 
in respect of that application, n 
the attachment of 17th Septem cr 
and the order for sale of 39th Jnly ^ 

were both invalid, inasmochas t Y 
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made without jurisdiotion. That deponda 
upon S. 248. Oivil V. G., which was then 
in force. That section says as follows: 

"TbeCourt shall issue a notice to the part; 
^aiast whom execution is applied for, requirin'; 
him to show cause, within a period to bo fixed by 
the Court, why the decree should not bo oxccnted 
against him (a) if more than ono year has elaps¬ 
ed between the date of Iho decree and tbo appli¬ 
cation for its exeoution, or (b) if the euforccmout 
of the decree be applied for against the legal re- 
piesentatiye of a patty to the suit in which the 
decree was made.” 

(bj certainly applies to this case; (a) 
also applies to this case. There is a pro¬ 
viso to the section which runs as follows; 


“Provided that no such notice shall be neces¬ 
sary in consequence of more than one year hav¬ 
ing elapsed between the date of the decree and 
the application for execution, if the application 
. be made within one year from the dale of any 
decree passed on appeal from the decree sought, 
to be executed, or of the last order against the party 
against whom execution is applied for, passed on 
any previous application for execution.” 


If the order for transmission which was 
made by Harington, J., on 23rd of August 
1907, was an order passed on a previous 
application for execution, then no notice 
under the proviso to the section would 
be necessary in respect of the appli¬ 
cation of 4th September 1907. On the 
other hand, if the order of 23rd August 
1907 of Harington, J., was notan orler 
passed on a previous application for exe¬ 
cution, then notice in respect of the ap¬ 
plication of 4th September 1907 ought to 
have been given, and if sneh notice was 
necessary and if it was not in fact given 
then the attachment and the order for 
sale were' made without jurisdiction. 
Therefore, the question to be considered 
is whether the order made by Harington, 
J., was passed on a previous application 
for execution. 


In my judgment it was not such an 
order. Having regard to the decision of 
a Full Bench, of this Court in Chutterput 
Singh v. Sait Sutnari Mai {\) itisne- 
oeesary for us to look at the substance of 
the application and the order that was 
made on it. There is no doubt that the 
application was merely an application 
that the decree should he transmitted by 

kjj District Court of Mur- 

flhidabad, and whatever form may have 
been nsed in the course of the proceed. 
i08e« the learned Judge in effect was de¬ 
ciding that the order asked for, namely, 
decree should be transmitted to 
^he District Court, ehonld he nnade. Hav. 
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ing regard to the Full Bench decision, 
that was not au order passed on a pvevi-! 
ons application for execution, ami, conse¬ 
quently, lam q{ opinion that notice of the 
ap|)lication of 4th September 1907 was 
necessary under S. ii48, Civil B. C., then 
in force, and inasmuch as no notice wasj 
in fact given tlie attuchniont and tbej 
order for sale of 29th .Inly 1!)(JS were^ 
made without jurisdiction, and it was 
made ex parte. Therefoio, when the a[)- 
plicant in this case, Inder Chand Botina, 
comes to the Court and asks for leave to 
carry out the order of 29th July 190H, he 
is asking this Court to carry out 
out an order which was made without 
jurisdiction. That application therefore 
ought to be refused. 

There is one other matter which I may 
mention. I say nothing as to whether 
the application of 4th September 1907 
still is one, of which applicant in this 
case can avail himself. It may be that 
he can avail himself of the proceedings 
which ware started by that application, 
or it may be that he cannot avail himBelf 
of the proceedings started by that appli¬ 
cation: and, I say nothing to intimate 
what view ought to be taken by a Court, 
supposing any further application were 
to he made by the applicant in this case 
in respect of such proceedings. For these 
reasons, I think, the appeal ought toJ)e 
allowed and the learned Judge's order set 
aside and the application dismissed with 
costs both in the Court of Appeal and the 
Court of hrst instance. 

Mookerjee, J.— I agree that the order 
ofChitty. J., cannot be snpported. On 
Ist September 1914 the respondent took 
assignment, from the representatives of 
Kapur Chand Kharar, of a decree for 
money made on l9tb June 1896 on the 
Original Side of this Court against Eai 
Dhanpat Singh Bvhadur, the predeces- 
sor-in interest of the appellant. On 29th 
Angnst 1916, the respondent, as snob as¬ 
signee, applied to this Court to carry out 
an order for sale of immovable property 
made so long ago as 29(h July 1908 after 
attachment had been effected cx parte on 
17th September 1907, on tbo basis of an 
application for exeootion dated 4th Sep. 
tember 1907. Chitty, J., has granted this 
prayer, and the question for determina. 
tion is, whether this order can be sup. 
porfed. On behalf of the jodgment debtor 
appellant, the Advocate-Qeneral has argu- 
ed that the order for sale, as also the an- 
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tece.lont order for abtdclnneQb, were made 
••viblioiib jui'isdicbion ircd do iurbber pro- 
cee can be taken on the basis there- 
(>t. t'hft reason asaifined for this conten¬ 
tion is that the attachment and the con- 
aeiiuenc- tirder for sale were made with¬ 
out reiiuisite notice bo the judgment- 
debtor under Ols. (a) and (b). S. 2i8, 
Civil P. C. of 1882, then in force. 

The argument in substance is that 
if a notice was requisite the order for 
execution ma-de without notice must 
be deemed to be a nallity, as is shown 
by the decision of the Judicial Commit¬ 
tee in Raghunath Das v. SundarDas 
Kiietri{'2,}vih\Gh confirms the view taken 
in a long series of cases in India reviewed 
in J)csoo Venhatesa v. Srinivasa Ranga 
Row (3). and Sijam Mandat v. Sati 
^aUi Banerjce (4). The question con- 
sequently arises, whether notice under 

5. 248 was requisite in the circumstances 
of this case. The decree holder was dead; 
so also was the judgment debtor; and 
more than one year had elapsed from the 
date of the decree when the application 
for execution was made on the 4th Sep¬ 
tember 1907. Consequently, prima facie, 
notice under S. 248 was requisite; bub 
no such notice wouk^be essential, if the 
requisite notice had been given upon a 
previous application for execution. The 
only previous notice to which reference 
ha^ been made was a notice given upon 
an application made on the I8th May 
1907, for transmission of the decree, and 
granted by Uariagton, J., on the 23rd 
August 1907. This, however, is plain¬ 
ly uot a notice as contemplated by 
S 248, Civil P. C. The fundamental 
distinction between an application for 
transmission of a decree and an appli- 
cation for execution of a decree was fully 
analysed and examined in the case of 
Sripati Ckarn v. Belohambers (5), and 
was also inoidentilly explained by the 
Full Bench in Chutterput Singh v. Sait 
Sumari Mai (1). That view has now been 
confirmed by the decision of the Judi¬ 
cial Committee in Maharajah of Bobbili 
V. Narasaraju Peda Baliara (6). Conse¬ 
quently, the notice given bo the represen¬ 
tatives of the judement-dehtor of the 

2. A iIR 19T4'Fo”i^= 42 Oaf 72=411 A 251 

24 [ 0 304 (P 0). 

3. (1910) 4 1 0 306=33 Mad 187. 

4. (1917) 38 I 0 493. 

6. (19 ui) 8 t 0 22. 

6. (1916) AIR 1916 P C 16=39 Mad 640=36 

I 0 682 (P. C.) 


application for transmission of the decree 

cannot rightly be treated as notice given 
upon a previous application for execution 
within the meaningof S. 248 ofthe0ode 
of 1882. The true position then is that 
notice under S. 248 was requisite upon 
the application of the 4th September 
1907, that such notice admittedly wasnot 
given, that the orders of the 7th Sep. 
tember 1907 and the 29th July 1908, 
were made without jurisdiction, and that 
consequently, no legal proceedings can 
be taken on the basis thereof. 

It has been argued however that this 
contention is not open to the appellant 
by reason of certain proceedings which 
took place in 1910, and may be briefly 
described. On 12th March 1910 the 
decree.holder made an application for 
sate. The usual order was made by the 
Master on the 21st April 1910. No far. 
ther action appears to have been taken 
on the basis of this application. Bat on 
the 27th August 1914, the appellant, in 
his character as trustee of the estate of 
bis grandfather, appeared in Court and 
contended that the property sought to ^ 
eold was trust property and was not li¬ 
able to be seized in execution of a decree 


obtained against bis father. Ohitty, J-tOQ 
the 27th August 1914 overruled this ob¬ 
jection. The contention of the respond¬ 
ent is that this order attracts the oper- 
ation of the rule laid down by the Judi¬ 
cial Committee in Mungal Pershad Dichit 
v. Grija Kant Lahiri{l). That case how¬ 
ever can have no possible application to 
the circumstances of the present liti¬ 
gation, for there was no determination 
by Ghitty.J., directly or by implication, on 
the 27th August 1914. that the order (ot 
attachment made on the 27tb SeptembK 
1907 and the order for sale made on the 
29bh July 1908 were valid and legal 
Drders. In my opinion the point taken 
by the appellant is open tc him and re¬ 
ally concludes the matter. In these oir- 
cumstanoes I need not express an opinion 
upon the question whether 
oation for execution made on the 
September 1907 may be deemed as atm 
pending and whether an appHoation o 
revive it and to carry on prooeadings M 
the basis thereof may still be entertain 
by this Court on the principle reoogni 
by the Judicial Committee in Qi***^®^*** 
din Ahmad v, Jawaktr Lai (B^ risj^a 

7. 18S2 8 0,1 51=0 I A 183 (T-Ojj 
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to be refused as an abuse of tho process 
of the Court. I agree that this appeal 
must be allowed and Ihe application 
dismissed with costs throughout. 

V.B./R.K. Appeal allowed 

A. I. R. 1918 Calcutta 917 

Mookekjee and Beachcroft, J.I. 

Ghandi Charan Nath — Defendant ~ 
Appellant. 

V. 

Somla Bibi— Plaintiff — Respondent. 

Letters Patent Appeal No. So of 1910, 
Decided on Slat August 1917, against 
decree of Newbould, J., D/- 27th March 
1916, in Appeal No. 3069 of 1914. 

(a) Bengal Tenancy Act (1885). S. 49 
Under*raiy*ti leaee — Grantor claiming 
raiyati right—Grantee alleged to be granted 
banana right — Lease held terminable by 
notice to quit. 

In 1891 plaintifi granted an under-raiyatilea?© 
to the defendant. The lease was nci for any 
specified term, bat was described as as a harsaua 
palta (yearly lease). The plaintifi stated that 
she had a raiyati Interest in the land and the 
defendant was enjoined to have an entiy made 
in the Survey and Settlement Record that the 
grantor poesessed a raiyati right and the grantee 
himself a hareana right : 

Held: that the lease was terminable by a "‘^’ce 
to quit under S. 49 (b). [1* p 

(b) Lease—Annual tenancy— Terminalion. 
Pet Moohrjee, J.—lt is of the very essence of 

an annual tenancy that it is terminable by the 
landlord on notice to quit. fP ^ 

(c) Bengal Tenancy Act (1885). S. 49^ 

S. 49 does not prescribe any form of notice 
—Under*raiyat is protected from ejectment 
till end of agricultural year. 

Pet Mookerjee, J.—8. 49, Ben. Ten. Act, pres¬ 
cribes no form of notice, nor does it give any indi¬ 
cation as to the length of notice. An undet-raiyat 
U protected ifrom ejectment until the end of tho 
agricultural year in which a notice to quit is 
served upon him by his landlord, and this iodi- 
oatea the time when it becomes obligatory upon 
him to leave. (P 918 C 1 ,21 

(d) Bengal Tenancy Act (1885). Ss. 49 and 
^5 Sub-lease by raiyat for period exceed¬ 
ing nine yeari it void. 

Per BeflcJicro/f, /.—A sub-lease by a raiyat 
fo* a period exceeding nine years, whether 
mgislered or not, is void, and can be questioned 
“7 the grantor or a person claiming throngh 
discussed. IP 9^3 C 1] 

fa t ^***‘^^ “■ Rapresention must be of 

. ®*^PPcl by representation only arises where 
the npreieoMbtiofi is as to a matter of fact, 


[p 920 0 2] 

(f) CWl p. C. (1908). O. 6. R. 4-Estoppe|. 
It ils absolntely necesearv to plead estoppel if 
It is Intended to rely upon It. [P 920 C 1 ] 
(i) Bengal Tenancy Act (1885), S. 85 (2)—• 

living sub lease in contravention of 
S. 85 (2) on-false representation as to bis 


status — Suit by raiyat against suL leaoe 
Raiyat cannot deny status ailf^ged by him. 

WlK'io 11 raiyat giving ii poiuiaueut Huli-lfai-e 
in coiilraventioii of the provisiouB of S. H5 (2). 
induce? bis lessee to acoepL it nn Lbe faith of » 
representation that hi? own statiis i? such as to 
validate such a mb lease, lie cannot afterwurd? bo 
allowed to pruvo in a suit against his lessee that 
his status was ether than it was in ‘k® ^8^ 
iDStADCe reprtf^^nted to bo. [P ^20 C IJ 

Probodh Kumar Jfas — for AppeiUtib. 
Chavdra Selchar tien—io'c Resiiondent. 
Mookerjee, J. —This is an appeal 
under Cl, 15, Letters ratent, fioin the 
judgment of Newhould, •].. in a suit for 
ejectment. On 20tlt Fchruaiy 1^)91 the 
plaintiff granted an timlci .1 aivaii ’ej^e 
to the dfcfciidaut. Tl>e Itaso v. as not for 
any speciBed term, but was deiciilud np 
a barsana pattafyearly leai=ej. The grantor 
stated that she had a raiyati interest in 
the land nuder a grant from her superior 
landlord, dated 26ch November 1P8B ; 
and the giantee was enjoined to have an 
entry made in ihe Survey and Settlement 
Record that the giuntor possessed a 

raiyati right and tho grantee bimself a 

harsana right. On 12 tlr Apiil 1911 the 

plaintiff served a notice upon Uie defen¬ 
dant calling upon him to quit tlie land 
at the end of six months. On Uth August 
1911, she instituted the present suit to 
eject the defendant who had not left the 
land in spite of the notice to ifuit. The 
Court of first instance dismissed the suit 
on the ground that the tenancy was 
parmanent and was valid and operative 
as between grantor and grantee. Upon 
appeal, the Subordinate Judge held Lhat 
a permanent lease registered in contra- 
vention of S. 8.0 (2). Ben. Ten. Act, was 
of no effect, and that the defendant was 
consequently liable to he ejected on 
service of notice to quit. The suit was 
accordingly decreed aud that decree has 

been affirmed by Newbould, -T. 

On a perusal of the lease, it is obvious 
to me that it was not intended to be and 
is in no sense a permanent lease. It is 
throughout described as a lease from year 
to year. The case appears to have been 
argued in the Courts below on the er- 
roneous assumption that it was a perma¬ 
nent lease, bccaose the interest was 
treated as heritable. No question, con¬ 
sequently. arises whether a permanent 
lease registered in contravention of 
S. 85 (2). Ben. Ton. Act, is ineffectual 
for all purposes between grantor and 
grantee, a question which has led to some 
divergence of judicial opinion m this 
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.' uivt, noi is it necessary to consider 
lit (LU stion of tho applicability of the 
loctriiio ul estoppel to this ease, for 
iiuiu both dIio parties Icoew and stated 
explicitly that tlie "rantor was a raiyat: 
fSoviaiidas ’ihattochiiri/ya v. Nilma- 
'(hah S'^hl^ (j). If then, we assume 
that tiio lease was operative between 
lessor and lessee, obviously this furnishes 
110 answer to the claim for ejectment, 
^for it is of die very essence of an annual 
tenancy that it is terminahle by the 
landlord on notice to quit. Ordinarily 
the landlord has to give six months 
notice ending with a year of the tenancy, 
but in the case of agricultural tenancies 
of the description now before me, the 
(irovisiou for notice is to bo found in 
ly. Hen. Tan. Act. That section con, 
templates two clisses of oases, namely, 
tirst where an under-raiyat holds under 
a written lease for a .specified term, and, 
‘^ecotidiy, where an under-raiyat holds 
either without a written lease or under 
a written lease which is not for a speci- 
rted term; Raj Kumari Debi v. Bdrkat- 
ulla Mandal (2). The defendant is an 
under-raiyat of the second description: 
Mohendra Nath Sepai v. Parbutty 
CharanDass (3), Komaruddi v. Sreer.ath 
Choudhuri (4) and Inougazi Doctor v. 
Chandra Kali Sundrani (5). The land- 
lord has complied with the requirements 
of S. 49 (b). 

The notice was served just before the 
expiry of 1272 M. S., the tenant was 
hound to quit by the end of 1273, that is 
on 13th April 1912, and the suit was 
instituted some months later. The only 
possible objection which can be taken to 
the notice is that it called upon the 
tenant to quit at the end of six months 
from thedateof its service, but as pointed 
out by Jenkins, C. J., in Harifulla Gain 
V. Benode Behary Mondol (6), S. 49 pres- 
tcribes no form of notice nor has it given 
lany indication as to the length of notice, 
jand the Chief Justice added that it would 
the deplorable to introduce into matters 
of this kind the intricacies of BngUgh 
law as prevailing in the Presidency 
towns The under-raiyat is protected 
from ejectment until the end of the 
agric ultu ral year in which a notice to 

1. {1917) 44 Cal 771=35 I 0 75T. 

2. (1912) 39 Cal 278=12 I C 161. 

3. {1904) 8 C W N 136. 

4. (1904) SOWN 136. 

5. (1904) SOWN 139. 

C. (1918) 19 I C 557. 
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quit is served upon him by his landlord, 
and this indicates the time when it 
becomes obligatory upon him to leave. 
I am of opinion that the tenancy in this 
case was terminable, was, in fact and in 
law, validly terminated by a notice under 
S. 49 (b), and the plaintiff was at the 
date of theinsbitutionof the suit, entitled 
to recover possession of the land from 
the defendant. The appeal must acoor. 
dingly be dismissed with costs. 

Beachcroft, J.— The plaintiff in this 
suit sued to eject the defendant from 
certain land. She alleged that her status 
was that of a raiyat, that she gave the 
defendant a lease of the land in suit, that 
the lease could not confer a permanent 
right on defendant or, in fact, any right 
for a period exceeding nine years, and 
that on the expiry of the nine years, she 
served defendant with a notice to quit. 
The defence was that the lease was a 
permanent one, that the Bengal Tenancy 
Act did not apply and that no notice was 
served. The Munsif held that the Ben- 
gal Tenancy Act applied and that notice 
was served. But as the lease contained 
provisions for devolution by inheritance, 
he considered it would be inegoitable tn 
allow the plaintiff to recede from the 
terms of the contract made by her and 
dismissed the suit. On appeal the find¬ 
ings of the Munsif as to service ol notice 
and as to the applicability of the Bengal 
Tenancy Act were not disputed. The 
Subordinate Judge also upheld the view 

that the patta in terms created a ^r- 
manent tenancy. But he ooneidered him¬ 
self bound by certain decisions of this 
Court to hold that the patta could not 
be given in evidence and that the le^ 
conld not be proved by oral evidence. He 
therefore decreed the suit. 

It may here be noted that even 
had been a finding as to a tenancy 
otherwise than by the patta, it wool 
have been of no avail to the defendant in 
view of the finding as to the servioe o 
notioe. On appeal to this Court 
crea of the Subordinate Judge wasupbe 
by Newbould, J., and the present OPP®" 
is against that learned Judge s deowion. 
Before Newbould. J., the appeal appears 
to have been argued on the footing 
the sub-lease granted by the plaintiff w 
a permanent one and before os ®*®® 
was argued by both sides on that 3 ^ 
position. That being so, I 
deal with the matter as if the sub- e 
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in terms purportetl bo oreabo a pennauout 
lenanoy. The position then is that the 
plaintiff, who is a raiyat, having given 
the defendant a sub-lease for a period 
exceeding nine years, has succeeded in 
ejecting him on the plea that tlio lease 
cannot be valid for a period execeding nine 
years. 

The main argument that has been ad¬ 
dressed to us is that the plaintiff was 
estopped from denying that her status 
was such as to make her competent to 
grant the lease. A seoond point taken is 
that S. 85 (2), Ben. Ten. Act, was enac¬ 
ted for the benefit of the landlord and, 
therefore no one else but the landlord of 
the raiyat could question the validity of 
the Bob.lease. It will therefore be neces¬ 
sary to deal with the two questions of 
estoppel and of the scope of S. 85 (2). In 
regard to S. 85 (2) two views have been 
taken, one, that it was enacted for the 


of cstoppol was again rejocted in the case 
of Ti’lam Piiiwmanik v. Ada SliaUih (8). 
This was a case between two [lereons 
botli of wliom bad porinanont suli-loiises 
from tlie same raiyat, the defendants be¬ 
ing later in point of time. The defen¬ 
dant was in possession and pleaded the 
invalidity of plaintiff's title under the 
})8rmanent lease. It tbo doctrine of 
estoppel would have prevented this plea 
from llic raiyat who granted the sub- 
lease to defcouiut. it would also have 
prevented the defeudaut from raising the 
plea, and it was accordingly argued that 
the raiyat could not havo raised the plea. 
This argument was rejected. In the 
case Manik Borai v. Bani Charan 2Ion- 
dal (9) it was hinted, though it was nob 
necessary to decide the point, that the 
principle that there could be no estoppel 
against a Statute might defeat a plea of 
estoppel as between the grantor and 


benefit of the superior landlord and 
therefore no one else can question the 
validity of a lease for a period exceeding 
nine years, and certainly not the raiyat 
who has granted the lease, will be estop¬ 
ped from doing so; the other, that whe¬ 
ther the intention of the legislature was 
to protect only the landlord or not, and 
the view has been expressed that it was 
intended also to protect the raiyat, the 
section is framed in such wide terms as 
to make a lease for a period exceeding 
nine years absolutely invalid. That the 
faiyat is nob estopped from denying the 
validity of such a lease has been held in 
more tW one case in thisOourt. In the 
case of Fazel Sheikh v. Keramuddi 
(7) the question was directly raised 
and answered in the negative. That was 
a case between the purchaser in execu¬ 
tion of a money decree of the right, title 
and interest of the raiyat and the sub¬ 
lessee. 

The purchaser would be bound by the 
aame estoppel as the original raiyat. It 
was held that no question of estoppel 
because the plaintiff (the pur- 
ohwr) was not bound by a sub-lease 
yoid in Uw and which bis predeoessor- 
JD-interest was nob empowered to grant, 
ibe report does not set out the nature of 
the argnments advanced on the question 
of estoppel^ but the decision wonld ap- 
POM to rest on the principle that there 
oanbeno estoppel against a statobe, which 
was the grannA pp which the argument 
(laoa) 6 0 W N 916, - 


grantee. 

In the case of Telam Paramanikv. 
Adu Shaikh (S) the question of estoppel 
was certainly not argued in the form in 
which it is now put forward,^ and possi¬ 
bly in the earlier case cited it may have 
been based on the principle that a grantor 
may not derogate from his own grant. 
The argument in the present case is 
based on the doctrine of estoppel by re¬ 
presentation. It is that the plaintiff 
having represented herself to hold a 
status which would enable her to grant a 
permanent lease, she caDoot be allowed 
to burn round and say that her status 
was other than that represented. In 
support of the argument reliance was 
placed on the case of Bamandas Bhatta- 
charyya v. Niltnadhab Saha (1). In 
that case the lessee endeavoured to 
establish the position that his lessor was 
not a tenure-holder as the lease indicated, 
but an occupancy raiyat and, therefore, 
that the lease was void under 3. 85, Ben. 
Ten. Act. That is the converse case to 
the present. It was held that the lessee 
having got possession from his lessor 
was estopped from denying the validity 
of his lessor’s title. That decision can- 
nob help the appellant m the present 
case. Landlord's estoppel and tentant s 
estoppel are based on entirely different 
considerations. It is also open to ques- 
tion whether the rest of the judgment 
can be regarded as an authority i n favour 

8. (1913 16 I u 7^ 

9. (1911 10 I 0 4C9. 


Calcutta CllANDl CrfARAN v. SOMLi Bibi (Beaoboroft, J.) 


ot api'cliaut. For having decided 
:ho nuesi-AoD oi estopp?!, which was 
enonnli to (li?i)050 of the appeal, except 
r.:';'\rcl th-j ijuo^fcioQ of damage, the 
iearne-i Juiges proceedel to support 
cheir c^n'diisic'n Ijy an argument based 
on the converse case, in which they as¬ 
sumed the very point which is now under 
■lisciis<ion. They then referred to a 
nemher of cases dealing with the con¬ 
struction of S. yO, Ben. Ten. -Act, and 
remarked that as between the grantor 
and grantee the rule of estoppel applies 
when the elements essential to attract its 
operation are proved to exist. At the 
proposition expressed in those terms it 
is impossible to cavil : no authority is 
ro juired to support it. Tlie (luestion is 
wlvib are the elements essential to .attract 
op',’ration. 

It wis not, however, necessary in my 
oi)inioii for the appellant to invoke the 
'Upport of this case to establish a well- 
settle 1 preposition. If lie required an 
authority it would jiave been suflicienb 
bo quote the words of Lord Ss! borne. 
Tj. C, in Citizens’ Bank of Louisiana 
V, First National Bank of Neio Or. 
leans (10) as to lepresentaticns being 
treated as true if another person relying 
on them has altered his situation. And 
subject to any question as bo admissibility 
in evilence by reason of the registration 
law, I have no doubt that if it be found 
as a fact that a raiyat giving a permanent 
sub-lease in contravention of the provi- 
sions ofS 85 (2) has induced his lessee to 
lacoepl, it on the faith of a representation 
'that hisown status avas such as to validate 
'such a sub-lease, he will nob afterwards be 
allowed to prove in a suit against his 
lessee that his status was other than it was 
'in the first instance represented to be. 
As to the doctrine I have no doubt, as 
to its application to the present case 
there is considerable difficulty. In the 
first place the estoppel was not pleaded 
in the written statement. One reason 
possibly is that the defence taken to the 
plaintiff’s claim, that the lease was nob 
valid for more that nine years was that the 
Bengal Tenancy Act did not apply. It is 
absolutely necessary to plead estoppel if it 
is intended to rely on it. This is not a 
technical rule of pleading, but a matter 
of substance. For if estoppel is pleaded 
it may be possible for the other side to 
^ow that there could be no estoppel, the 
10. (1873) 6 H L 632=43 Ii J Oh 269. 


real facts being known. It was parti, 
cularly necessary that the plea should be 
taken in this case, for the document it. 
self raises a doubt as to the grantor’s 
competency to grant a permanent lease. 

As a necessary consequence of the ab. 
80 DC 0 of the plea, there is no finding ani 
presumably no evidence that such a re. 
presentation as indicated above was made 
and relied on. Nor are we told even now 
what is the representation which was- 
made as to the plaintiff’s status. It is 
said the representation is made in the 
document itself. It does necessarily follow 
that it was on the faith of that statement 
that the sub lessee accepted the lease. In 
fact the representation must have been 
made before the document was drafted,, 
hut if any was made which considering, 
the general knowledge that villagers have 
of each other’s affairs cannot be predioa- 
ted as a matter of certainty, it is a reason¬ 
able assumption in favour of the appel¬ 
lant that the statement in the document 
is identical with the representation made 
and accepted. Now what is the represen¬ 
tation contained in the document? The- 
whole document has not been translated 
for us, but a portion has, and that per- 
tioD contains a passage which indicates- 
the representations. It runs:' 

“In the Survey Record you should record my 
right as raiyati arid yours as harsana", 
i. 0., the plaintiff was making it clear that 
her status was that of a raiyat. Now ordi¬ 
narily a raiyat cannot give a sub lease for 
more than nine years but there is one 
class of raiyats, which is not subject to 
the bar, viz;, raiyats holding afc 
rates. It has been held that such raiyats 
coming under S. 18, Ben. Ten. Aot,^ are 
not subject to the provisions of S. 85. Id 
fact that decision was given long after 
the sub-lease in question, at the date o» 
which the question was an open one. 
Eaiyats holding at fixed rates are a small 
and exceptional class. What we have 
then at most is that the status of tM 

plaintiff was said in the dooonieot to be 
that of a class themembersof whiohoomd 
only in exceptional cases grant permanent 

sub.leases, while the large majority o 
the class were subject to the provisions 

of S. 85. Estoppel by representation on y 
arises when the representation jj. 

matter of fact. It can. therefore, on p 
be effectively pleaded in this case, 
can say that the plaintiff represented e- 

self to be a raiyat at fixed" rates and 
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deleodant believiDg that reprepontation 
was thereby iuduced to take the per¬ 
manent lease. On the facts before us it 
is impossible to assume that she madoany 
aooh representation. That being so, the 
appellant's argument based on estopiiel, 
in my opinion, fails. There remains the 
other question whether the raiyat, the 
grantor of the lease, can avail himself of 
the bar created by S. 85 (2). In the case 
oi Bamandas Bhatlacharyya v. Nihna. 
dkah Saha (l) a numder of cases bearing 
on S. 85 were quoted as aflirming the 
view that a lease granted in contravention 
of S. 85 was operative asfbecween grantor 
and grantee. The list given is not ex- 
hanative, as will appear from a reference 
to the reports of some of the cases cited, 
and with all respect tothelearned Judgos, 
I venture to question the accuracy cf the 
ooncluaion which they drew from the 
cases cited. There are following cases in 

connexion with S. 85 in chronological 
order: 


Srikani Mondul v. Saroda KantMoi 
Gopal Mondalv.EshanChundt 
Banerjee {l2),MadanChandra Kapali i 
Jaki Karikar (13), Fazel Skeikhv. Kerc 
muddi Sheikh (7), Ramgati Mandul ' 
^hyamaCharanDuUM and Ah Maho‘. 
^^^^•FayanRa3ahBhuiya{15),t\\}scai 
ough decided in 1903 was not reporte 

till 1912: Mundle v.Kas 

rtinnessa Bibi (16), Bipin Behari Eati' 

^’^'riaLalBhaUacharjiUD^Tamiiudc 

mar Bowladar (18), Manik Bore 
V. Ban% Charan Mondal (9), Arab Ali 
^<uhtmaddt (19). Abdul Karim v. Abdi 
Rahman (20). Jarip Khan v. Dure 
ewa (21) Tefam Pramanik v. Aa 
<itkh (8), Mohim Chandra Dey 

Tkn (22), Gonesh Mondol 

naa Namasundrani Janaki Na. 

Prabhasini Dasi (24) and La-. 
Muhammad Eein Mia (25). Sc 
oj^eae oases were referred to by 


11 . 

13. 
18. 

14. 

15. 

16. 

17. 

18. 
19. 

30. 

31. 

33. 
23. 

34. 

35. 


,19021 

190^ 

1902 

191. 

1907 


:1899) 260*1 46. ’ 

zaOal 148, 

6 C W N 877. 

6 0 W K 910. 

18 I 0 912. 

'V N 190. 

,1^ 8 I 0 686. 

iS?? Cal a66=l I 0 942. 

19U) 10 I 0 562. 

.1913) 19 I 0 P64. 

1212) 16 I 0 476. 

1916) 29 I G 
;i9l7) 88 I 

.1916)831^48. 

A4v»c»t< Hig^ CoMf 

jirnmu & Kashmir 


duff, J., in the case of Telam Pramanik 
V. S/f(n7.//(s) and the learned Jud^e 
pointed out thaC thoso cases were not 
authoiitiod for the construction of sub- 
S. (2), S. b5. And it is obvious that 
cases in which the question before the 
Judges was the oClect to be placed on 
other sub-sections of S. H5 can be no 
authorities on the question before us. o,nd 
if the learned Judges in those cases were 
led into miking remarks referring Co 
S. 85 (2). sueli remarks can at most l.o 
obiter dicta. Four of the cases in the 
above list, viz., Nos. 2, 3 ,8 and 11 [Gopal 
Mnudal Kfihaii Chnndcr Banerjee (12), 
Nadaii Chandra Kapali \\ Jaki Kari- 
kar (l3), Behari Ilati v. Amirta 
Lai Bhntlacharji (17), Arab Ali v. Rachi- 
maddi (19)], which deah with S. 85 (3), 
may tliorefore at once be eliminatoi from 
our consideiation. 

Then there is a class of cases in which 
the lease was for nine years only but 
there was a covenant for renewal. In the 
6 th of the above cases [Ali Mohammad 
V. Niiyati Rajah ]thuiijii{lo}\ it wasbeld 
that S. 85 was not a bar as the lease was 
not for more than nine years, That was 
followed in case No. 18 [Lani Mia v. 
Muhammad Basin Mia (25),] InTami- 
juddi v. Asgar Eowladar (18) also tlie 
lease was not one for more than nine 
years and the contest was between the 
superior landlord and the sub-lessee. In 
that case therefore the Judges did not 
have to consider the present question, 
viz. the validity of a lease for more than 
nine years, when raised as between the 
grantor and grantee. These three oases 
may therefore he eliminated. In the first 
case on the list [Srikant Mondul v. 
Saroda Kant Mondul (11) the Court de- 
oided that a sub-lease for more than nine 
years was'altogether void. The case was 
however between the superior landlord 
and the sub-lessoe and the Court had not 
to consider whether the grantor could 
question the validity of the lease. Nor is 
the 17 th case, that of J’anaAfN’aili Eorev. 

Prabhasini Dasi (24). an authority on 
the question before us. There the ques- 
tion arose between the purchaser of a 
holding in execution of a rent decree who 
ie not a representative of the original 
raiyat, and the sub-lessee. It was pointed 
ont that no considerations such as might 
apply between grantor and grantee ap¬ 
plied to the case. This reduces the list 
of cases to which reference need be made 
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to nine, in h'azd Sheil^h v. Keranurldi 
(7)’lio contest was between the 
sub-lessee iind the successor in intereat of 
the raiyut. ft was heblthab the perma- 
uoot lease was alto'^other voi‘1 in view of 
tlie exiireas provisions of S. 85 (2) and 

that . the successor-in-interest of the 
L^vuutor oouhl (juestion its validity. 

In liaingali Maudulv. ShyamaCh'iran 
Jjutt Hi) hhe contest was between the 
suporiov landlord and the sub-lessee. In 
this case the superior landlord was a 
raiyat: be gave a sub-lease, and his lessee 
again gave a sub. lease. As between the 
two lo.vesb lessees, S. 85could nob apply, 
as it a[)pliesonly to sub-leases by arai>ab. 
But in order to ascertain the title of tlie 
lowest lessee the Court had to consider 
the validity of the permanant sub lease 
granted bv the raiyat ani the learned 
•Tudges hold, again at the instance of the 
grantor, that it was invalid. In Dasara- 
tulla bundle v. Ka$iru.nnessa Bibi (16) 
the lease was for a period of nine years 
with a covenant for renewal. On a suit 
to eject the auh.lessee after the expiry 
of the term of nine years, it was argued 
that the sub-lessee was protected by the 
covenant for renewal and that S. 85 (2) 
could be enforced only on behalf of the 
superior landlord. This argument was 
negatived by Geidt, J. In Manik Borai 
Bani Charan Mondal (l) the sub¬ 
lessee of the raiyat had been dispos¬ 
sessed by some persons other than the 
grantor of the sub-lease. It is not stated 
under svhat title these persons claimed, 
but in one passage in the judgment it is 
stated that the contest was between the 
under-raiyat (i. e., the sub-lessee) and a 
trespasser who had no title, and it 
was, therefore, 

^^unnecessary to consider whether'the validity 
of a sub lease granted by a raiyat in contraven* 
tioD of S. 65 could be questioned by the 
grantor/' 

That being so, the case is not an autho¬ 
rity for the question now before ua, for 
though in another part of the judgment 
there is an expression of opinion that 
the question could only be raised by the 
superior landlord, the case wasdisposed of 
onthegroundthat "theplaintiff hada sub¬ 
sisting interest when theactionwas com¬ 
menced.” In Abd^U Karim v. Abdul Bah- 
wiaTO(20)the contest was between the raiyat 
and his lessee. It was held that the lease 
was a permanent one and that the con¬ 
tract was valid in law. so far as the con¬ 


tracting parties were concerned. Caro- 
duH, J., was a party to this decision and 
he subsequently in Telam Paramanih v. 
Adu Sheik (8) expressed the opinion that 
the case had been wrongly decided and 
that the authorities quoted in support of 
the proposition stated therein ware in 
fact not authorities for the proposition. 
In Jarip Khan v. Durfa Bewa 
was held that a sub-lease for more than 
9 years, which had been registered in 
contravention of S 85 (2), must be trea¬ 
ted as not registered and that there was, 
therefore, no proof of the titleof the per- 
son who claimed under the sub-lease. The 
effect of this decision was tbesame as the 
effect of Fazel Sheik w.Keramuddi Sheik 
(!) and other cases on tbesame lines, viz., 
that a sub-lease for more than 9 years is 
absolutely void. To the same effect was 
the case of Telam Paramanih v. Adu 
Sheik (8), where the question was raised 
between the grantee and a transferee of 
the grantor. 

Id Mohim Ohandra Bey v. Batdya 
Noth (22), a case between the raiyat and 
his lessee, it was held, following Jarip 
Khan v. Durfa Beioa (2l) and Telam 
Paramanih v. Adu Sheik (8). 
lease was a nullity, and that acceptance 
of rent could not ratify a lease which was 
initially void. The learned Judges did 
not state whether they approved °° 
of the view taken in the two cases ci e , 
this case, therefore, does not add o 
authority of those oases. The only pojn 

worthy of note is that one of ' 

viz. Coxe, J., was a party to the dewsion 

in Manik Borai v. Bani Charan U 
(9) and if he intended to hold m the 
mentioned case that thequestion o v 
ity of the lease could not 
ween grantor and grantee, 1^® u 

rently modified his view in 19U. . ^ 

Mondal v.Thanda Bamamndrani \ 
also does not lend authority . 

Fletcher, J., pointed out that ther 

two classes of oases, one in wbion 
lessee was precluded from ® ^ 

lease, as exemplified by Jarip ^ 

- Durfa Bewa (21). and one m 
was able to rely on possession t 
his tenancy independently of his 
exemplified by Manik Borat v. 
Charan Mondal (9). He 
ther the facts of the case a 

brought it within the first 
class, and finding it to be within , ^ 
ter, he considered fche deoisioh 
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to had to be followetl. This case is not 
an authority for the propositiioii that the 
raiyat oannot question the validity of the 
sub-lease. 

The result of the cases appears to be 
this: The document oreatiuj* the lease 
oannot be given in evidence if the lease 
is for more than 9 years, whether the 
document has been registered or not, and 
the lease is void. This is undisputed, 
with this exception that the lease may 
perhaps he operative as against the gran¬ 
tor or a person claiming title from him. 
As to this point four diti'erent .Tudges in 
four oases [Fazd Sheik v. Keramuddi 
Sheik (7), Rapigati Mandul v. Shyama 
Charan Dutt (14), Baaaratulla Mundle 
v. Kasirunnesscb Bibi (16) and Telam 
Paramanik v. Adu Sheik (8),] have held 
that the grantor or a person claiming 
from him can question the validity of the 
lease and that it is not operative against 
him. In only one case [Abdul Karim v. 
Abdul Rahman {20)], in which it has 
been necessary to decide the point has 
the contrary beenheld and oneoftheJud- 
ges who took part in that decision subse¬ 
quently took precisely the opposite view. 
The authorities, therefore, point to this: 
that the validity of the lease can be ques¬ 
tioned by the grantor; and that this view 
should have been taken is not surprising 
when, to use the words of Jenkins, G. J., 

'“the legUlaluro saw fit to carry out the particu* 
lar purposes indicated in sub'S. (2) by a provi* 
eioD which must of necessity have been of uoi* 
versal application. la forbidding registration it 
forbade for all purposes the production of the 
document as evidence and withheld from it any 
ability to affect immovable property." 

And though the Act has been extensive, 
ly amended since three out of the four 
•oases, to which I have just referred, were 
decided, 3. 65 has remained untouched. 
I regret that I am compelled to take a 
view, which allows a man to profit by 
violating his own contract. The view 
may be taken that a person deserves no 
^aympathy, who taking a lease for more 
than 9 years with bis eyes open delibe¬ 
rately attempts to evade the law. The 
knowledge that be may be penalised by 
bis grantor is perhaps the best deterrent, 
-though it is not conducive to honesty to 
permit advantage to be taken of an eva¬ 
sion of the law by one who has himself 
a patty to it. However, the statute 
is BO worded that, in my opinion, the 
•conclusion to which I have come oannot 


ho avoidoJ. 1, therefore, agree that the 
apfieal should he diatni^aed with costa. 
\M-./U.lv. Ajipral dismiSfiril. 
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Oll.aXTKH.IHA and NK\VI{(JUI,1), .Id. 

J nan Chandra Dan and nt/t/’r.s—Plain¬ 
tiffs—AiipoUaiUs. 

V. 

Rajani Kanta Pal and otherr .— l>afen- 
dauts Respondeuts. 

Ait[)eal No. ‘Jdl.'l nf 191-\ Decided on 
27tli July lUl'i, from aiipelhibe It'creo of 

Suh-.iudge, Dacca, D/- hth •lunc llflO. 

Transfer of Property Acl (1882),S 54—Pos* 
session under Contract of sale on payment of 
purchase-money— Before registration land 
sold in execution of decree against purchaser 
—Purchaser cannot recover property from 
auction-purchaser on subsequent convey¬ 
ance by registration, 

The plaintiff got into possoasion of a piece of 
land on payment of the entire consideration for 
its purchase under a contract of sale. Before the 
conveyance was registered, however, the land 
was sold and was purchased by the defendant in 
execulim of a money decree against ibo plaintiff: 

JJeld: that the plaintiff at tbo date of the 
auction purchase by the defitidant bad acquired 
a right to tbo land which passed to the defendant 
under the sale in execution, so that tbo plaintiff 
could not contend that be bad no intoreet in the 
property which could be purchased by the defen¬ 
dant at the execution sale, and that be was not 
entitled to recover the property from the defen¬ 
dant on getting a registered conveyance from its 
former owner after the defendant’s purchase. 

[P 925 C 2] 

Gobinda Chandra De Roy —for Appel¬ 
lants. 

Birendra Chandra Das —for Respon- 
dents. 

Judgment.—The suit out of which 
this appeal arises was one to recover 
possession of the lands in dispute under 
the following circumstances: The lands 
belonged originally to the plaintiff. They 
were sold in execution of a decree for 
money against him and purchased by 
Debendra in March 1905, and symbolical 
possession was taken by him in March 
1906. Debendra agreed to convey the 
lands to to the plaintiff in consideration 
of a sum of Rs. 232 and actually executed 
a conveyance on 27tb March 1906, but it 
was not registered as plaintiff paid only 
Bs. 200 out of the consideration. The 
plaintiff, however, was allowed to remain 
in possession. On 17th July 1907 the 
lands were sold in execution of another 
money decree against the plaintiff, and 
were purchased by defendant 1, who ob¬ 
tained possession of the lands. The 
plaintiff on 29th November 1907 obtained 
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l.'ul.ar.i Ii-oili Deljciidra which 
ua.- 'iii;' let’isiere'i. Jr- is upon the 
>ti-nKtii of t:.is secoml kuliala that the 
plainfiif hrouc-ut the present suit for 
declaration of his bitio by purchase from 
Dehendr:' and for possession afiaiost de- 
fon iant 1. on the j'round that at the time 
of the jinrchase by the latter, he. the 
plaintiff, had not acquired any interest 
which could be purchased by defendant 
I, the title to the lands being still then 
witdi Dahendra as no registered convey¬ 
ance liad been executed until 29th Novem¬ 
ber 1907, i.c. after the purchase by 
defoudanb 1. 

there was no clear finding wliether 
the h dance of the purchaso money had 
been paid bo Uohendr.i before the pur. 
(.hiisc at, tho c^xcfution sale by defendant 1, 
and also upc-n the question whether the 
plaintiff wa-i in possession at the date of 
the said purchase, we sent Lack the case 
to the lower appellate Court for tindings 
on those points. The Court has found 
that the whole of the purchase money 
had been paid by the plaintiff to Dehendra 
before the purchase by defendant 1, and 
that the plaintifi' was in possesssion at 
the date of the auction-purchase by 
defendant 1. Upon the findings the posi¬ 
tion appears to be tliis, At the date of 
the purchase by defendant 1 at the exe¬ 
cution sale (17th July 1907), the plaintiff 
had paid the entire consideration money 
(Rs. 232) to Debendra who bad purchased 
his rights at a previous execution sale, 
and who had agreed to convey the pro- 
]i 0 rty to biro, and the plaintiff was al¬ 
lowed to remain in possession of the 
property. In the circumstances stated 
above, plaintiff undoubtedly could have 
sued Debendra for specific performance, 
and he could have successfully resisted a 
suit by Debendra if the latter sued the 
plaintiff for possession of the property, 
although there was no registered convey, 
ance executed by him. The argument 
founded upon S. 54, T,P. Act. that in the 
absence of a registered instrument the 
transaction was a nullity, was relied on 
by Cox, J., in the case of Puchha Lai v. 
Euiij Behary Lai (1), but was overruled 
by the Court of appeal (Jenkins, C. J., 
and Mookerjee, J.) relying upon" the Prin¬ 
ciple laid down in Walshv. Lonsdale (2). 
Jerkins, C. J., observed in that case; 


“there is no invasion or evasion of the Registra¬ 
tion Act. It is merely securing to a patty those 
rights 10 which be is entitled apart from the 
Ads—rights to which be has a good title in 
Courts to which the abiding direction has been 
given to proceed in all cases according to equity 
and good conscience.” 

The principle was followed in the case 
oiEhagendra Nath Chatterjee 7. Sona- 
tan Gtiha (3), in which the decision of 
the Privy Council in Mahomed Musa v. 
Aghore Kumar Ganguli (i) \^2L9 also re¬ 
lied upon. Having regard to those deci- 
sions we think that the plaintiff at the 
date of the purchase by defendant 1 had 
acquired a right to the property and that 
as Debendra could not, at that date, en¬ 
force any right against the plaintiff, the 
plaintiff cannot contend that he had no 
interest in the property which could be 
purchased by defendant 1. It is con¬ 
tended that defendant 1 cannot avail 
himself of any equity which could be 
enforced hy the plaioUff, but defendant 1, 
as the purchaser of the rights of the 
plaintifi, can do so. It is contended 
further on behalf of the plaintiff-res- 


pondent that the view taken in the case^ 
of Puchha Lai v. Eunj Behary Lai (1) 
and Khagendra Nath Chatterjee v. 
Sonatan Guha (3) must be- taken to have 
been overruled by the deoision of the 
Judicial Committee in the recent case of 
Mamg Shwe Goh v. Maung Inn (d) In 
that case it was found that the roortgagor 
bad, subsequent to the mortgage, agree 
(on 4th April 1906) with the mortgagee 
to sell the property mortgaged to the 
latter on or before 6th July 1906 for one 
lac of rupees if he failed to pay the mort¬ 
gage money (Rs. 50,000) with interest- 
He failed to do so and a decree was passeo 
for specific performance of the con- 
tract to sell. The mortgagee entered 

into possession of the property on 

March 1911 though no proper conveyance 
of the equity of redemption had been ex 
outed, and on an application which 
in form for execution of the decree 
specific performance, a question 
to the roeDoer in whieh the pnreh^ 
money payable under the cont^rao 
sale was to be calculated. -j 

gagee contended that 
to run upon his mortgage until 
when he entered into pMsessio^ 

3. (1915)31 1 0 987. „ . , -.gg 10 930 

4 . A I R 1914 P C 27=42 Oal 801-a» ^ 

= 42IA1{PC) ,«o-38 I 0 

5. AIR 1916 P 0 189=44 Cal 542 

986 (P C). 


1. A 1 R 1914 Cal 21=20 I G 803. 

2. (1882) 21 Ch D9. 
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that oonsequently the principal sum of 
Ea. 60,000 together with the agreed in¬ 
terest up to that date ought to be deduc¬ 
ted from the one lao of rupees which was 
the purchase price, and the balance only 
should be paid by him. It was held by 
the Chief Court of Burma that he was 
entitled to bring into account the amount 
due for principal and interest up to the 
'6th July 1906. 

The Judicial Committee pointed out 
that the foundation of that judgment of 
the Chief Court depended upon the ap¬ 
plication to the contract of 4th April 190G 
•of the well-known principle by which 
the rights of vendors and purchasers are 
regulated in England, and under which a 
contract for sale of real property makes 
the purchaser the owner in equity of the 
•estate and from that principle it followed 
that: 

“whwe the tights as to payment of interest on 
-the purchase money are not regulated by the 
-terms of the contract the purchaser is deemed 
to be entitled to the rents and proBts of the pro* 
-perty, as from the time when he did take or 
could safely have taken possession, and interest 
on the pnrohase money runs in favour of the 
vendor from that time,” 

and observed: 

• 

“It has been pointed out to their Lordsbipe 
that the underlying principle, upon whi-;h this 
tnle depends, has no application to the sale of 
real estate in Lower Burma, since by S. 54. T. P- 
Act, 1882, (a Statute made applicable to Lower 
Burma), it is expressly provided that such a con* 
tract creates no interest in or charge upon the 
land. If, therefore, the contract was silent in 
dealing with the question of interest, their Lord* 
ships think that the appellant would have strong 
ground lot cootendiog that the reasoning in the 
Court of appeal could not be supported." 

Bubapart from that consideration, their 
Lordships held that the appellant must 
succeed upon the construction of the con¬ 
tract itself. Now a. 54, T. P. Act, ex¬ 
pressly lays down that a contract for the 
sale of immovable property does not of 
itself create any interest in or charge on 
finch property, and to that extent it 
differs from the rnle of English law, and 
this is all that was pointed out by the 
Privy Oounoil. The question whether 
the equitable doctrine of part perfor¬ 
mance, which arises from the fact that 
the vendee has paid the full purchase 
money and has obtained possession of the 
property agreed upon to be sold, is inap¬ 
plicable by reaeon of the provisions of 
64, T. P. Act, was not considered nor 
decided by their Lordships. In the pre- 
fient case defendant 1 does not rely npon 


the mere contract of sale, which i.y itself 
(as laid down liy S. 51, T. V. Act) does 
not crexto any interest in the piopcrty. 
He relics iijinn the fact of tlio entire 
purchase money having been paid and 
possession obtained by the plaintilT under 
the contract of sale. The Judicial Com¬ 
mittee in an earlier case of Mahomed 
Musa v. Aghore Kumar GanguJi (4) cited 
above, referring to the case of Maddison 

v. Adlerson (6), observed; 

‘‘Their Lordships do not thini: that there is 
anything either in the law of India or of Eng¬ 
land inconsistent with it, but, upon the contrary, 
that these laws follow the siino rule. luasnit, 
said r.ord Selbornc, in Maddi^on v. Aldcrson (G), 
founded on such part performance (and the part 
performance referred to was that of a parol con¬ 
tract concerning land) the defendant is really 
charged upon the equities resulting from the acts 
done in execution of the contract, and not (within 
the meaning of the Statute of Frauds) upon the 
contract itself. If such equities were excluded, 
injustice of a kind which the Statute cannot be 
thought to have bad in contemplation would 
follow.” 

In the present case the person who 
disputes the right of defendant 1 is the 
plaintiff himself whose interests were 
purchased by the former. No question 
therefore arises of any third person having 
acquired any rights m the property and 
we are not pressed with any considera¬ 
tions of the policy of the Registration 
Act. We are of opinion that tho interests 
of the plaintiff in the property passed to 
defendant 1 under the sale in execution. 
The decree of the lower appellate Court 
must therefore be set aside and that of 
tho Court of first ioataoce restored. The 
appellant will be entitled to his costs. 

V.B./R.K. Decree set aside. 

'6'. '(iasay 8 A 0 4G7. 
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MOOKERJEE AND WaLMSLEY, JJ. 
Kanai Lal Okose — Plaintiff — Peti¬ 
tioner. 


v. 

Jatindra Nath Chandra — Opposite 
Party. 

Civil Pule No. 82 of 1917, Decided on 
I5th May 1917, against the order of Disb. 
fudge, Bardwan, D/- 13bh March and 
J8bh August 1916. 

(."specific Relief Act (1877). S. 9-”Smt” 
-Meaning, expUined—Order in execution of 

lecree ie not .ppeaUble. 

The t«rm ‘sait" io S. 9 includes so execution 
nooeeding on the basis of a decree. Therefore, 
10 appeal lies against an order made in execu* 
lion of a decree under S. 9. IP 920 C 2] 
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i^b) Jurisdiction Consent. 

V,’). ore there in hd inhereot iucou^peteocy in a 
Goi r’-, no eensent can c'’nfcr upon it that juris* 
diction which it doe- tint posse-^?. i.P027 C ij 
Civil P C. (1903J. S. 151-Court can¬ 
not assume jurisdiction forbidden by legis¬ 
lature. 

A tioarl cannot in the e.xertiso of it^ inherent 
powei nuclei S. 151, assume jnri.-dictiou by way 
of review wnere it has been expressly forbidden 
by tiio leRi'shituro to entertain an application 
for roviovv. [P 927 0 1] 

(d) Civil P.C. (1908^ S. 115—Misconstruc¬ 
tion of decree is error of law. 

An error due to the niisconstructioD of a decree 
committed by a Subordinate Court is an error of 
law which does not constitute sufficient ground 
for the interference of the High Court in the 
exercise of its revisional powers under S 115. 

IP 927 C 21 

Satindra .Vnf/i Mukherjee —for Pebi- 
bionor. 

Liilil, Mohon Pionefjfie-^lov Opposite 
Party. 

Judgment.—We are invited in this 
rule to set aside an order made in exe¬ 
cution of a decree for costs in a suit under 

S. 1), Sfieeific Relief Act. The petitioner 
instituted this possessory suit against 
•') defendants, one of whom contested the 
claim and appeared at the trial. The 
suit was ultimately decreed in favour of 
the plaintitl with costs and interest. 
The concluding portion of tho judgment 
ran as if the suit was decreed against all 
the defendants. The decree, however, 
was framed as a decree against defendant 1 
only, namely, defendant 5 who had re¬ 
sisted the claim. The plaintiff decree- 
holder applied for execution and for re¬ 
covery of thecosts from all the defendants. 
The Court held that the decree was in 
essence against defendant 5 alone and so 
dismissed the application for execution 
against the other defendants. The decree- 
holder thereupon appealed to the District 
.Judge. He held that the decree, inter¬ 
preted by the judgment must be deemed 
a decree against all the defendants and 
accordingly directed execution to proceed 
against all of thena. Subsequently, some 
of the defendants other than defendant 5 
applied to the District Judge to review 
his judgment on the ground that be bad 
no jurisdiction to entertain the appeal. 
The District Judge accepted this con. 
tention as well-founded and thus dis- 
charged his original order. The result 
was that the order of the trial Court 
stood restored. The plaintiff then obtained 
the present rule, which calls upon the 
defendants to show cause why the orders 
made by the Courts below should not be 


Jatikdra Nath 


sab aside and why such other order should 
not bo passed as to this Court might 
seem fib and proper. Consequently all 
the orders made by the Courts below are 
before us for consideration. S. 9, Specilio 

Relief Act, provides as follows : 

“No appeal shall lie from any order or decree 
passed in any suit instituted under Ibis section, 
uor sbail any review of any such order or decree 
be allowed." 

The first question for determination is, 
whether the term "suit” includes an 
execution proceeding on the basis of the 
decree in the suit. In our opinion, the 
question must be answered in the affir¬ 
mative. This view was taken in the case 
of Thomas Souza v. Gulam Moiddiu 
Peari (l) and was subsequently adopted 
by the Punjab Chief Court in the case 
of Mohfuz Ali v. Birji Nand Kerat- 
(2). Though we have nob been able to 
brace any reported decision on the point 
in this Court, it is plain that the view 
taken by the Madras High Court is in 
conformity with a principle which has 
been repeatedly recognised and applied 
here. S. 102. Civil P. 0., provides that 


0 second appeal shall he : 
in any suit of the nature cognizable by Uorts 
^ Small Causes, when the amount or value or 
le subjecb-ma'.terof the original suit does not 
cceed rtve hundred rupees.’* ^ . 

This provision is ft reproduction o 
. 585 of the Code of 1882 . which repl aced 
. 27, Act 23 of 1861. It was ru ed by 
his Court in the case of Anund 
loy y. Sidpj Gopal Misser (3) ^ 

xpression'-suit” in S. 27. Act 23 o 
861 included execution proceedings, ana 

his view was subsequently 
^ull Bench in the case of Gora 
Itsser V. Raja Bayhanto Naravi Sinjh 
l). A similar view has been adopted m 
11 the other High Courts [Dm Dayalj, 
^atra Khan (5). Narayan 
.. Nag,ndas Bhaidcis (6) and 
[mmal v. Mavula Maracoir (7}J. 

, similar question arose before this 

n connection with S. 153. Ben Ten^, 

t ™a3 ruled in the f ° 
aarun M.tter v. Debendra 
8) that the bar provided m that s 
vas appHcjble not merely to the cie 
Dade in the^ujt ^Uxiend^ 

1. (1903) 26 Mad 4H8. 

2. (1-»15) 231 0 282. 

3. (1867) 8 W R 112. rp g). 

4. 1874) 12 B L R 261=20 W K 421 > 

5. 1396) 18 All 481 (F B). 

6. 1906) 30 Bom 113. 

7. 1907) 30 Mad 212. 

fl figC0)27Cal 484. 
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made Id esecutioD of such decree. This 
position was recently approved by a 
Special Bench of seven Judges \\iVrofulla 
Krishna Deh v. Nosibannessa Bibi (9) 
We are consequently of opinion that the 
appeal to the District Judge was incotn- 
petent. The fact that no objection was 
taken to his jurisdiction when theappieal 
was heard, did not invest him with 
authority to entertain the appeal; for, as 
ruled by the Judicial Committee in Mee- 
naskhi Naidu v. Siihramania Sastri 
:(io), where there is an inherent incotii- 
petency in a Court, no consent can confer 
upon the Court that jurisdiction which it 
does not possess. It is equally clear that 
the District Judge was not competent to 
entertain the application for review, be¬ 
cause the order be had initially made 
was an order of the description men¬ 
tioned in the concluding paragraph of 
S. 9; BO that if the appeal to him was in- 
compotentj as we hold it was, the appliea. 
tion for review was equally incompetent. 

It cannot futher be maintained that as 
the District Judge had exorcised a juris¬ 
diction which was not vested in him by 
law, he had inherent power to set matters 
right by way of review: for, as was ex¬ 
plained in Sasi Bhushan Mookerjec v. 
Radha A a/// Bose (11), it would be a 
:patent misapplication by a Court of 
^3. 151, Civil P. C., if it were, in the 
exercise of its inherent power, to assume 
jurisdiction by way of review where it was 
[expressly forbidden by the legislature to 
^entertain such an application. The posi¬ 
tion thus is that the appeal was heard by 
the District Judge without jurisdictiod 
and the review was granted to him 
equally without jurisdiction, and both 
these orders must consequently be dis¬ 
charged. This leaves us with tlie order 
of the Court of first instance, and the 
only question for consideration is, whe¬ 
ther that order is of such a character as 
to justify an interference by this Court. 
We are not satisfied that the order was 
erroneous on the merits. We have exa. 
mined the decree as also the judgment 
and our inclination is to hold that the 
view taken by the Munsif was correct on 
ithe merits. But even if it were regarded 
jas erroneous, the error which the Munsif 
loommitted would be nothing more than 
la^erroT of law. due to a misconstruction 

9. Uyn) 87 I C 428. ~ 

10. {1870-72^ 11 Mad 20=14 I A 160 (P 0) 

11. A I R 1916 Cal 187=25 I 0 2C7. * 


of the decree such, an error does not con- 
stitute a sufficient ground for our inter, 
ference in (he exercise of our revisionalj 
jurisdiction. The result is that this rule 
is discharged, hut each party v.ill pay 
his own costs. 

V.u. K.K. Rule discharged. 
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Chitty and Richardson, JJ. 

Chandi Charan Giri and others —Peti¬ 
tioners. 

V. 

Gadadhar PimRiau und another — Op. 
posite Parties. 

Criminal Revn. Pebn. No 707 of 1917, 
Decided on 10th August 1917, agsinet or¬ 
der of Snb.Divl. Magistrate, Contai, D/. 
3rd January 1917. 

(a) Bengal Tenancy Act (J885), Ss. 69 and 
70-Criminal P. C. (1898). S. 195. 

A Collector acting under Sa. 69 and 70, Ben. 
Ten. Act is a Court within the meanioi? of S. 195 
Criminal P. C. (TQ 8 C ij 

(b) Bengal Tenancy Act (1885), Si. 69, 70 
—Proceedings under Ss. 69, 70 are of civil 
nature—Collector trying proceeding is sub¬ 
ordinate to District Judge for purpose of 
Criminal P. C. (1898), S. 195. 

Proceedings under Ss. 69 and 70, Ben. Ten. 
Act, ate f ft civil nature aud the Collector’s Court 
trying such proceedings must bo deemed to be 
subordinate for the purpose of 8. 195, Criminal 
P. C’.. to the principal Court of original civil 
jurisdiction in the district, i, e. the Court of the 
District .Judge. [P028C21 

(c) Criminal P.C. (1898), S. 195, Cl. 7— 
Principal Court of original jurisdiction does 
not refer to Court of any particular class. 

Per Chifly, .7.—The principal Court of original 
jurisdiction within the raennirig of S. 196 Cl 5 
docs not necessarily refer to a Court of any parti¬ 
cular cla.’fi. It is a Civil or^riminal or Revenue 
Court as the case may be. [P 92 H 0 2l 

(d) Criminal P. C. (1898), S. 195 (7)— 
“Where no appeal lies" explained. 

Per iliehardson, J.—Tbe words "where no ap¬ 
peal lies" in Gl. 7, 8. 195, are wide enough to in¬ 
clude boih a particular case or class of cases 
in which no appeal lies as well a Court from 
which no appeal lies in aty case e. g., a Small 
Cause Court, jp gjg q 

Per Chitty, /.—Although these words in Cl. 7. 
S. 195, are capable of such a wide meaning yet 
the legislature referred to Courts whoee decisious 
are made final by law, e. g., Small Cause Court. 

[P 928 C 2] 

Jyolish Chandra Hazra and Santosh 
Kumar Pal—for Petitioners. 

Jogendra Narayan Mazumdar for 
Sarada Charan Maity — for Opposite 
Party. 

Chitty, J. — In this case the peti¬ 
tioners Ohandi Charan Giri and Gagen- 
dra Barik applied to the Sab-divisional 
Officer of Contai, exeroising the powers 
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of a Co!li:ctor. for aRpraieemenb of pro- 
fliice under S. 69. Ben, Ten. Acfc. In 
those I'rcccediijos the cllker, dopated to 
hold a loc'.B. enquiry, reported thab the 
peiitionershal madeuseof forged receipts. 
Or. this report the oubdivisional Olliset 
refused their application, and at the ins¬ 
tance of their opponents granted sanction 
(or their prosecution under Ss. 471 and 
209, I. P- C. From that order the peti¬ 
tioners applealed to the Commissioner of 
the l^urdwan Division, TheCommissioner 
held that he had no jurisdiction and that 
the Court to which the Subdivisional 
Officer’s Court was subordinate was that 
of the District Judge of Midnapore under 
S. Iflf) (7) ((j). Criminal P. C. The peti- 
tiontra then applied to the District Tudge, 
but he threw out their application on 
the ground that he bad no jurisdiction to 
onte'ttaiu it. Ho was of opinion that the 
Commissioner’s Court had jurisdiction, as 
the Court to which appeals from the deci- 
iions of a Collector or officer exercising 
the powers of a Collectors under the Den¬ 
tal Tenancy Act would ordinarily lie. 
Igainst the District Judge’s order the 
petitioners applied to this Court to exer- 
flise its revisional powers, and this rule 
was issued. It should he noted that in 
proceedings under S. 69, Ben. Ten. Act, 

by S. 70 (5), . , c. . 

‘tbe CoUeciot may, if he thinks fit, refer any 
luestion in dispute between tbe parties for the 
decision of ft civil Court, but subject as aforesaid, 
his order sb'dl be filial ftud shall on applicaiion 
to ft civil Court by tbe Undlord or the tenint be 
enforceable iis a decree ’’ 

There is consequently no appeal from 
an order of the Collector under S. 70. 
Irhe Collector acting under Ss. 69 and 70 
■ia a “Court” within themeaning of S. 195, 
'criminal P. C.: see Raghoobans Sahay v. 
Kokil Singh (l). The question is to what 
authority he is to be regarded as subordi- 
Date for the purposes of S. 195 (6). S. 195- 
(7) purports to supply the answer, but it 
is so unfortunately worded as to leave the 
enquirer in much the same doubt and un¬ 
certainty as he was before. Tbe difficulty 
of interpretation will bo apparent if 

Ols. (a) and (b) be omitted. S. 195 (7) 
will then read: , 

“For the purposes of this section every Conrt 
shall be deemed to be subordinate only to the 
Court to which appeals from tbe former Conrt 
ordinarily lie. that is to cay, (c) where no appeal 
lies such Court shall be deemed to be subordinate 
to the principal Court of original jurisdiction 
within the local limits of whose jurisdiction such 

fi rst mentioned Ooart is situate. __ 

~ 1. (1890) 17 Cal e-fai 


The difficulty seems to have arisen 
from the attempt to provide in one 
clause for cases whore an appeal lies as 
well as for those where no appeal lies. 
No doubt the words "where no appeal 
lies” are wide enough to cover cases, 
whero all decisions of a particular Court 
are made final by law, e. g., a Small 
Cause Court, and also cases where a 
particular order is non-appealable, e. g. 
the case before us. I am inclined to 
think that the former class of cases only 
was referred to by tbe legislature in this 
S. 195 (7). If it were not so, the word 
"ordinarily” in the earlier part of 
the sub-section would be meaningless. 
Further, there does not seem to be any 
good reason for possibly transferring 
jurisdiction from a Court of one class to 
a Court of another, simply because an 
appeal from the particular order in 
question is forbidden. Nor am I prepared 
to say that the principal Court of ori¬ 
ginal jurisdiction must necessarily refer 
to a Court of any particular class. It is 
a Civil or Criminal or Revenue Court, as 
the case may be. 

In this particular case, however, I 
think that the difficulty may be sur- 
mounted. I cannot agree with the learn 
District Judge when he says that appeals 
from the decisions of the Collector under 
the Bengal Tenancy Act ordioarily He to 
the Commissioner of the Division. A 
perusal of the Act will show t^at while 
in some cases an appeal is . 

Commissioner, e. g.. under S. 40 (5). n 

ather oases an appeal J 

Jud^e i e.. to a civil Court. If that be 
so, thM under 8, 195 (7) (b) the nature 
of the case has to be considered, TO- 
oeedings nnder Ss. 69 and 70 are olearly 
of a civil natnre. The Colleetor may eta 
a case for the de.rision of a civil Oonrt 

and hia order may be 
decree of a civil Court, ihe ^ 

Court may, therefore, be deemed t 
subordinate to the civil Court, i. e*. 
Court of the District ^ 

purposes of S. 195. no 

assumption that the words -here 

appeal lies” refer only to the ca^here 

all decisions of a particular Court ar 

Ttey-also refer to a case like thj 

present, where a particular order 
appealable, we arrive at the aa e re 
In that view, it being a matter of a eiv 
nature, the Colleetor a Oonrt moat 
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regarded ag subordinate to the principal 
Oourt of original civil jurisdiction, that 
is to the Court of the District .Judge. 
The matter is by no means free from 
■doubt, but this is tho conclusion to 
which I have come after giving the 
matter my best consideration. I would 
accordingly make the rule absolute, set 
aside the order of the District Judge, 
and remand the application of tho peti¬ 
tioners to his Court to be disposed of on 
.the merits. 

Richardson, J.— The opening words 
of Cl. (7), S. 195, were apparently in¬ 
tended as a general dehnition or explana¬ 
tion of the term ‘'subordinate,” as ap¬ 
plied in the previous clauses to a Court. 
The sub-clauses of Cl. (7) were meant, 
1 think, to inlioata the result of apply¬ 
ing the opening words of the clause to 
the particular cases dealt with in the 
eub-clauses, The words “that is to say” 
-at the end of the opening paragraph refer 
to the preceding words as a whole, with 
the sense “which meaas” or ‘‘the result 
being.” The language is not very happy, 
but that seems to me to be its effect. 
This Court has held in Raghoobuns 
Sahay w. Kohil Singh (l) that a Collec¬ 
tor acting in appraisement proceedings 
under Ss. 69 and 70, Ben. Ten. Act, is 
a Court within the meaning of S. 195, 
Criminal P. C. Reference may also be 
made to Abdullah Khan v. Emperor (2). 

Under Cl. (5), S. 70, Ben. Ten. Act, 
:tbe Collector's order is 6na!. There is, 
therefore, no appeal and the case would 
■seem to fall within Cl. (7), sub-Cl. (c), 
3. 195. The words "where no appeal 
lies” in that sub-olanse are wide enough 
to include both a particular case or class 
of oases in which no appeal lies and a 
Court from which no appeal lies in any 
case, snoh as Small Cause Court: 
Nibaran Chandra v. Akshoy Kumar 
Banerjee (3). As to the expression 

principal Court of original jurisdiction” 
in Bub.Cl. (o) it has been held in Ajodhia 
Parshad ^ v. Ram Lai (4) that it means 
the principal Court of civil, criminal or 
revenue jurisdiction according to the 
nature of the case in which the question 
of sanction arises. I am not aware, of 
any express decision on the point in this 
Court and I am not sure that it hag not 


3. (1910) 87 Cal 63=:5 I C C3. 

8. 1918) 41 I G Si;. 

4. (1913) 84 All 197^18 I C 304. 

1918 0/117 & 118 


been generally assumed in this Province 
that under the clause, as it stands, “the 
principal Court of original jurisdiction” 
is in a district the Court of the District 
Judge who is also in the great majority 
of cases the Sessions Judge. However 
that may be it is unnecessary in tho 
present case bo carry tho discussion 
farther. I agree that proceedings before 
the Collector under Ss. G9 and 70, Ben. 
Ten. Act, are in their nature civil pro- 
ceedings and I concur in the order 
proposed by my learned brother. 

V.lJ/ r.Iv. Rule made absolute. 
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Mookerjee and Cuming, JJ. 

Dhireitdra Nath Sarkar and otker.s — 
Judgment-debtors—Appellants. 

V. 

Nisohintapore Company —Decree-hol¬ 
der—Respondent. 

Appeal No. 223 of 1915, Decided on 
I7th August 1916, from order of Sub- 
Judge, Nadia, D/- 13bh May 1913. 

Limilalion Act (1908), Art. 182 (5)~Sult 
for arrears of rent of separate tenancies— 
Decree specifying sums due in respect of each 
tenancy amounts toseparate decreea—AppIi- 
cation for execution in respect of one of 
tenancies does not protect from bar of itmi* 
tation decree in respect of sum leviable from 
other tenancies. 

Where in a suit for the recovery of arrears o( 
rent io respect of three teoancies held by the de- 
feadaots, a decree was made which at the in¬ 
stance of the plaintiffs specified the sums due in 
respect of and leviable from each of the tenancies; 

Held', that although the dscree was passed in 
one suit and was set out on one sheet of paper, 
the position was precisely the same as if tho 
plaintiffs bad brought three distinctsuits against 
the defendants, one in respect of each tonaucy, 
and had obtained three different decrees. Conse¬ 
quently the rule of limitation would bo applicable 
separately to each sum decreed against each ten¬ 
ancy, BO that an application for execution of the 
decree in respect of the sum leviable from ono of 
the tenancies would not, under Art. 182, Gls, (6) 
and (6), protect <from the bar of limitation the 
decree In respsotof the sums leviable from tbo 
other tenancies. 19 II'. R. SO, (F J5); 6 li''. R. 
A/tJc. Billings, 18 and 10 B. Z». R. 259, 25 IK. 
R. 310, Re/. [P 932 on 

Sarat Chandra Roy Ghaudhury and 
Satya Chanan Sinha^lor Appellants. 

D. N. Bagehi—ior Respondents. 

Judgment.—This is an appeal by the 
judgment-debtors against an order for 
execution ofa decree for arrears of rent. 
On 25th February 1911, the respondents 
as plaintiffs instituted a suit for rent 
against the appellants as defendants, who 
held under them three distinct tenancies 
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UDiler three separate contracts. Inordi¬ 
nary course the hmllords would have in- 
stituted three ditiorent suits for rent in 
respect of the arrears due. But they pre. 
fevred to iuslitute one suit for the re- 
covovy of the arrears, as they were enti¬ 
tled to unite in one suit different causes 
of action a«ainst the same set of defend¬ 
ants under R. 3, 0. 2, Civil P. C. They 
realized, however that if a decree was 
obtained for the entire sum due, such a 
decree could not as held in a long line of 
authorities in this Court, be executed as 
a decree for rent against any of the tenures: 
Mulluh Chond Das v. Salish Chandra 
Das (l) 3 .nABashmohiniDasi V. Debendra 
Nath Sin(jha Boy (2), They accordingly 
prayed that the decree might specify the 
sums due in respect of each of the ten- 
auciesand that an order might be made 
for the realization of the sums in arrear 
from the respective tenancies. This was 
carried out, and the result was that on 
5bh .Tune 1911 a decree was drawn up 
which specified that a certain sum, which 
for the sake of brevity, may be called i, 
was to be realized by sale^of tenure X, 
that a similar sum B was to be realized 
by sale of tenure Y, and that a third sum 
C was to be payable by the judgment- 
debtors. There was also a direction that 
in the event of non-satisfaction of the 
sums due in respect of X and Y, the 
balance might be recovered from the per- 
son and property of the judgment-debtors. 
On 27th August 1913 the decree-holders 
applied for execution of the decree. They 
stated specifically that in respect of the 
third tenancy a separate decree had been 
passed and prayed, first, that the sum due 
therefrom might be realized by attach¬ 
ment and sale of the moveable properties 
of the judgment-debtors; and secondly, 
that if the whole amount due was nob rea¬ 
lized, the balance might be recovered by at¬ 
tachment of their peasons. It is remark¬ 
able that in Col. 7 of the application for 
execution, the sum shown as due was 
the sum realizable in respect of the third 
tenancy alone; in other words, the appli¬ 
cation for execution sought relief only in 
respect of the sum decreed with regard 
to the third tenancy. It is not necessary 
for our present purpose to narrate what 
took place on the basis of this application 
as w-e are now concerned with an tippli- 
oation for execution made on 16th Sep- 

1 . (1909 8 I C 306, 

2, (1913 13 I C 604. 


tember 1914. Tbe deeree.holdera stated 
therein that 

"a decree bad been passed in respect af tbe first 
tenure for a certain sum, that a decree had been 
passed in respect of tbe second tenure for another 
sum and that a decree bad been passed in respect 
of a third tenure for a diderent sum.” 

They prayed that the first two sums 
due might be realized by sale of the first 
two tenancies respectively and that if 
the whole amount was nob thereby ob¬ 
tained, processes might issue against tbe 
persons and other properties of tbe judg¬ 
ment.debtors. The judgment-debtors con¬ 
tended that tbe application was barred by 
limitation, in so far as the decree-holders 
sought to realize by sale of the first two 
tenures the sum directed by tbe decree 
to be levied therefrom. Tbe Subordinate 


Judge has overruled this contention. Tbe 
question for determination consequently, 
is whether tbe application for execution 
is barred by limitation on the ground 
assigned by the judgment-debtors. The 
answer to the question in controversy de¬ 
pends upon the true construction of 
Art. 182, Scb. 1, Lim. Act, 1908. The 
clauses relevant fjr this purpose are those 
numbered 1, 5 and 6 in Col. 3. 01.1 
provides that an application for execution 
of a decree of any civil Court not pro¬ 
vided for by Art. 183 or by S. 48, Civil 
P. C . of 1908, must be made within three 
years from the date of tbe decree. As 
the application for execution now under 
consideration was made after three years 
from the date of the decree, Cl. 1 by i • 
self is of DO assistance to the decree- 
holders. Reliance is consequently p ao^ 
on their behalf on Ols. (5) and (6). Cl. IW 
refers to a case where an application has 
been made in accordance with law to tde 
proper Court for exeention of the decree. 
Cl. (6) applies to a case where notice bae 
been issued to the person, against whom 
execution is applied for, to show can 
why the decree should not be 
against him when tbe issue 
is required by the Code of 1908; that is. 
in oases where the application for execu¬ 
tion is made after tbe lapse of a year 
from the date of the decree or 

against tbe legal representatives o a 

ceased judgment-debtor. 3 tv. t nn 
The decree, holders contend that on 

27th August 1913 an 

made in accordance with law to P , 

per Court for execution of jjjg 

that they are ^Itend 

benefit of 01. (6). TteV ^ ^ 
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that OQ Buoh applioation for exeoutiou, 
Dobices were issued to the judgmeot- 
debtors on 24th September 191J, and 
that they are thus entitled to the benetit 
o{ Cl. (6). Theiappellanbs couteod th>\t 
neither 01. (5) nor Cl. (6) is ol real as¬ 
sistance bo the decree-holders, because 
they took steps in respect of the decree 
for rent of the third tenancy and not 
with regard to the decree for rent of the 
first and the second tenancies. The con¬ 
tention in substance is that although 
there is nominally one decree in this liti¬ 
gation there are in substance three decrees 
in one sheet of paper. The judgment- 
debtors argue that the term “decree” as 
used iu Gis. (5) and (6) must be read 
along with the term “decree" in Ool. 1 
of the Article and that the decree-bolders 
are not entitled bo the benefit either of 
Cl. (5) or Gl. (6) on proof that they have 
taken action with regard to what is in 
essence a distinct decree from the two de¬ 
crees they now seek toenforoe. We have 
not been able to trace any authority di- 
recbly in point; bub we are of opinion 
that the contention of the appellants is 
supported by a principle which underlies 
the decision of the Full Bench in Wise v. 
Rajnarain Chukerburty (3). It may be 
observed that so for back as 1860 it was 
recognized by this Court in the case of 
Stephenson v. Annoda Dossee (4) that 
there might be nominally one decree pass¬ 
ed in a suit, which h essentially of a 
composite character and contains a number 
of decrees: 

"It may be that some decrees, though based 
nominally on one document, are in reality sepa¬ 
rate decrees against separate individuals. In such 
oases the Court might and properly would con¬ 
sider them to be separate, and in execution put 
the law of limitation in force against diSerent 
defendants as if they were separate,” 

This doctrine was ignored in the case 
of Mohesh Ghunder Chowdhry v. Mohun 
Lai Sircar {5), which ruled that when a 
decree has been passed against several 
defendants, each of whom is declared to 
have a separate liability in respect of a 
dduoito 6&6oufcioD againsb OD 0 or 

more of such judgmenb-debtore keeps the 
decree in force agtinst allsimuUaneoasly. 
The Court, however, reverted to the view 
indicated in the earlier case in Khema 
Debea v. Kumolakant Bakahi (6). The 

8.(1873) 19 W RSOfP B). 

4 . (186G) 6 W R Misc Balings 18. 

5. (1867 ) 8 WB80. 

O'. (1878) 10 B L R 269 n. 


result was that wlien the question arose 
again in the case of irisc v. liajnarain 
CliuJii’i builij ( 3 ), the mattoi'was referred 
for decision to a Full Bench. The (jues- 
tioD burned upon the true construction of 
S. 20, Act 14, of 1809, which was then in 
force, and was in these terms: 

"No procese of execution phall iss,ue from any 
Court not estitblished by Royal Charier toouforco 
any judgment, decree or order of such Court, un¬ 
less some proceediug shall have been tnlvon to 
enforce such judemont, decree or order, or to keep 
the same iu fotca within three \ears next preced¬ 
ing tbo application for such exeeuUon." 

With reference to this provision, it was 
argued that when the decree granted to 
the plaintitl separate reliefs against sepa¬ 
rate defendants, if proceedings had been 
taken to enforce the decree against one 
judgmenb-debtor, the requirements of S. 20 
were sufficiently fulfilled and that the 
effect was to keep alive the decree as 
against the other judgment-debtors. The 
substance of the contention was that the 
term decree should be liberally construed 
and as there could be only one decree in 
a suit, S. 20 should be so interpreted as 
to cover cases as well of joint decrees as 
of several decrees disguised under one 
decree. This contention was overruled by 
the Full Bench. Goucb, C. J., observed 
with reference to the decree before him 
that although the decree was made in one 
suit, it was is reality and substance a 
separate decree against eaoh for the por¬ 
tion for which each was declared to be 
liable: see e-ho Chowdhry Htireehur Singh 
V. Baboo Ilridoy Narain (?). The princi- 
pie which underlies the decision of the 
Full Bench has now met with legislative 
approval and is embolied in expl, 
( 1 ), Art. 182, Lim. Act, 1908, which is 
in terms identical with expl. (1), 
Art. 179, Lim. Act, 1877. On behalf 
of the decree-holders, however, endeavour 

has been made to draw a distinction bet¬ 
ween decrees made against different de- 
fendants and decrees made against the 
same defendants in respect of different 
properties. In our opinion there is in 
principle no distinction between the two 
classes of cases. In the case before us, 
the defendants held, from the plaintiffs 
as their landlords, distinct tenancies under 
separate contracts. Tbs obligations for 
the enforcement whereof the suit was 
brought, were distinct and arose from 
different contracts. The decree recognized 
thin and enbitlps the nlaintiffs to brine to 

7. (1876) 26 W R alO. 
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sals' ili'Mnct tenincies for tho realization 
of tho arrears leviable respectively there- 
from. The position is precisely the same 
as if the {•hintitls had brought three dis¬ 
tinct fruits for rent against the defen¬ 
dants, ' oe in rsspocb of each tenancy. If 
thov lial instituted such suits, there 
would have been on three different sheet® 
of paper the very decrees which we now 
lind set out on one sheet of paper. 

fi three suits wore so brought, it is 
plain that the rule of limitation would 
have been applicable to each decree sepa¬ 
rately; and it could not have been urged 
for a moment that because the plaintiff's 
had taken out execution in respect of one 
decree for rent against the defendants, 
they were j^rotected from the bar of 
limitation in respect of the other decrees. 
Woa'C of oiiinion that althougli there 
was in tho present case only one suit,yet, 
at the instance of the plaintiffs, three 
'distinct decrees have been made for their 
d)eDefit to enable them to proceed with 
execution under the provisions of the 
•Bengal Tenancy Act with all the conse- 
liiences which result therefrom, namely, 
to sell tliG tenures free of incumbrances 
imposed thereupou by the tenants. The 
plaintiffs sought this advantage and were 
lawarded relief accordingly. If they now 
ffnd themselves at a disadvantage from a 
different poiut of view which they had 
not possibly realized at the time, the diffi. 
culty is entirely of their own creation. 
There is, in our opinion, no escape from 
the position that the present application 
for execution is barred by limitation with 
regard to the sums claimed from the first 
'two tenancies; but in respect of the sum 
due from the third tenancy, the applica- 
tioQ is in time, because made within 
three years from the date of the first ap¬ 
plication. The result is that this appeal 
is allowed in part. The application for 
execution wiil stand dismissed in respect 
of the sums due from the first two ten¬ 
ancies stated in Col. 7. The execution 
however will proceed in res pect of the 
sum decreed with regard to the third 
tenure with interest thereon. The 
appe Hants are entitled to their costs 
in this Court. We assess the hearing.fee 
at two gold mohurs. 
v.B./R.K. Appeal partly allowed. 
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Chitty and Smither, JJ. 
Nando Lai Ganguli —Petitioner. 


V. 


Khetra Mohan G/zoss—Opposite Party. 

Civil Revision No. 2 of 1918, Decided 
on 28th -Tanuary 1918. 

(a) Criminal P. C, (1898), S. 195-‘'Court’‘ 
may include Tribunal empowered to deal 
with particular matter. 

The werd “Court ’’ in S. 195, has a vvidet 
rocaniug than a Court of Justice as defined in 
the Penal Coda. It may include a Tribunal 
empowered to deal with a particular matter 
and autbo:Ued 'to receive evidence bearing on 
that matter in order toenable it to arrive ata 
determinatioD. [P 933 C 1) 

(b) Calcutta Improvement Act (1911)— 
Court constituted under the Act is “ Court" 
within Criminal P, C. (1898), S. 195. 

The Tribunal constituted under the Calcutta 
Improvement Act of 1911 is a “Court" within 
the meaning of S. 195, Criminal P. 0. Therefore, 
a person who has given false evidence before 
the Tribunal cannot be prosecuted for perjniy 
without its sanction. [F 938 C l1 

Atulya Charan Bose and Mannotha 
Nath Pal—ior Petitioner. 

Manmotha Nath Mukerjee—lot Op¬ 
posite Party. 


Judgment. —An application was made 
to the President of the Tribunal constitut¬ 
ed under the Calcutta Improvement Act, 
1911, for sanction to prosecute one Khetra 
Mohan Ghose for giving false evidence 
before the President of the Tribunal in 
two apportionment cases. The President 
held that he had no jurisdiction to 6“^* 
tain the application, on the ground^ tba 
the Tribunal was not a Court within the 
meaning of S. 195, Criminal P.C. 
that decision the applicant obtained 
this rule, and Khetra Mohan Bose as 
appeared by pleader and shown cause 
against it. The opinion of the President 
appears to be based upon the decision m 
Bari v. Secy, of Siate (l), where it was 
held that the Bombay Tribunal was not 
a Court but merely a body of arbitr^ors 
Qot subject to the supervision of the iligo 
3onrt. It was no doubt on account of 
this decision that Act 14 of 190^ 
passed by the Imperial Legislative ConucU. 
fn the case of Calcutta the Tribunal is 
mnstituted by the Calcutta Improyemout 

!^ct of 1911, but the finality of 
lions is regulated by that Aot as mo i 
Dy the Calcutta Improvement 
\ct. 1911, passed by the Imperial L^ a- 
ative Council. It is unnecessary 
:o disenss the question whether — 


1. (1903) 27 Bom 424. 
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of the sutseqiient legislation the Bombay 
deci&ioD is still good law, as we have no 
doubt whatever that the Calcutta Tri¬ 
bunal is a Court within the meaning of 

S. 195, Criminal P. C. By S. 70, Calcutta 
Improvement Act, the Tribunal is cons¬ 
tituted for the purpose of performing the 
functions of a Court in reference to the 
acquisition of land for the Board under 
the Land Acquisition Act. 1894. By 
S. 71, (a) the Tribunal shall (except as to 
appeals which are specially provided for) 
bo deemed to he the Court and the Presi¬ 
dent the Judgeunderthe said Act. S. 71 
(c) gives the President the powers of 
a civil Court with regard to the sum- 
moning and attendance of witnesses and 
production of documents. By S. 77 (b) 
apportienment cases may be tried by the 
President sitting alone and his decision 
is then to be deemed to be the decision 
of the Tribunal. 

It has been held by the Court that 
the word "Court” in S. 195 has a wider 
meaning than a Court of Justice as dedn- 
ed in the Indian Penal Cede. It may 
include a Tribunal empowered to deal 
with a particular matter and authorised 
to receive evidence bearing on that 
matter in order to enable it to arrive at 
a determination; see Ragliooluns Sahoy 
v. Eokil Singh (2), where the question 
arose whether a Collector acting under 
Ss. 69 and70,Ben. Ten. Act, wasaCourt. 
That case was followed in CkandiCharan 
Giri V. Gadadhar Prodhan (3). where 
the question was to what Court the 
Collector was subordinate. We may also 
refer to the definition of Court in 
S.3, Evidence Act. It includes allJudges 
and Magistrates and all persons except 
arbitrators legally authorised to take 
evidence. "We do not think that the 
Tribonal as " the Court ” under the Land 
Acquisition Act, 1894, for the purposes 
of the Improvemant Trust can be regard¬ 
ed simply a body of arbitrators. It is 
the Court under that Act, and the Presi¬ 
dent U the Jodge. It follows that it 
must also be regarded as a Court for the 
purposes of S. 195, Criminal P. C. We 
may point out that if the contrary view 
were to prevail, the deplorable resnlt 
wonld follow that any private person 
who alleged that false evidence bad been 
given before tbe Tribunal might institute 
a prosecution without any control on bis 


action by the Tribunal boforo whom tbo 
evidence was given. The rule is accord¬ 
ingly made absolute, the order of the 
President is set aside and the aiiplicatiou 
remanded to him for adjudication n]ion 
the merits. 

V.P.,R.K. [ink made Khsoluic. 
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Sajiderson, C. J. and Mukkimee, J- 
Priya Sakhi Dcbi —Plaintill' — Appel¬ 
lant. 

V, 

BiresJiu'a Samanta and <d/icrs—Defen¬ 
dants—Bespondents. 

Letters Patent Appeal No. 33 of 1915, 
Decided on Gth June 1916, against the 
decree of Fletcher, J., D/* 3rd ilarch 
1915. 

(a) Mortgage—Title by adverse possession 
against mortgagor-Right ot mortgagee to 
sue for debt is not extinguished. 

Tbe enfoictment of a title by adverse posses¬ 
sion as against a person who has executed a 
simple mortgage of tbe property will not exting¬ 
uish the right of the mortgagee to sue for his 
debt and realise his security within tbe time 
allowed by law. _ [P 938 C 1] 

(b) Adverse possession—Meaning or. 

Per SandmoH, C. .f.—Tbe term “adverse -pcs* 
session” implies that tbe person, against whom 
adverse possession is exercised, is a person who is 
entitled to demand possession at tbe moment the 
adverse possession begins. IP9350 2] 

(c) Advcr»c potf«89ion—Acquiailion of title 
—Advene po»iei8ion affects only the in- 
terest which person having right to immedi* 
ate possession has in property. 

Adverse possession affects the interest, and tho 
inUrest only, which the person who was entitled 
to inomsdiate possession bad at that time, or, in 
other words, only tbo interest which the person 
having the right to immediate possession has in 
nrojrerty, when the adverse possession begin?. 

^ ^ [r 935 C2l 

(d) Adverse possession — Acquisition of 
title—Property subject to simple mortgage 
taken possession of by third person Latter 
holds it subject to its liability of being sold 
in satisfaction of mortgage debt. 

Where after a simple mortgage the mortgaged 
property is taken possession of by a third person, 
the latter takes possession only of what belonged 
to tbe mortgagor, viz., bis equity of redemption, 
and, therefore, holds it subject to tbe liability of 
its bC'iugi'Sold for the satisfaction of the mort- 
gacedebt; 33 CailOlO and 35 Mad 2SU Foil; 
1 M I A 323 {PC), DiiL , * tP 936 G 2] 

(e) Transfer of Property (1882), S. 58— 

Simple mortgagee is not entitled to posses* 
• 

Per Moolierjee. J.—k simple roottgagee is not 
entitled under ihe Trauifer of Property Act to 
take possesrion of tbe mortgaged premiees, he 
holds tbe property as security for tbe loan while 
tbe mortgagor continues in porsession thereof; 
Mad. Bel [P987 C2j 


2. (IbOO) 17 Cal 672. 

3. (1916) 14 1 0 177. 
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(f) Mortgage —Suit on—Suit by simple mort* 
gagee lor sale of mortgaged property^Na* 


ture of, explained. 

A suit by a simplo mertgaece for the s^le of 
tbo mortgasod property is in no a suit for 
possession of an interest iq immovable propertv 
30 Ma I A2 1 {!> Cj, Foil. [p diO C ij 

ig) Mortgage—Suit on — Necessary parties 
enumerated. 

The proper scope of a mortgage suit is to cut off 
the equity of redemption and to bar lue ligUis of 
the mortgagor and of those claimiog under him; 
the only proper parties to such a suit are the 
mortgagor and th^ m:»rtgagee those who have ac¬ 
quired interest therein subsequent to the mort* 
gage; 33 Cal 425 ando C L J 95. Foil. [^937Cl] 

(h) Mortgage—Suit on—Question of acqui¬ 
sition of title by third party by adverse pos¬ 
session should not be litigated. 

The question whether a third pirty has by 
adverse possession for the statutory period acquir¬ 
ed a titlo paramount to both the mortgagor and 
the mortgagee shouli not be litigated in a mort¬ 
gage suit, and any person claiming such a title in 
a mortgage suit should be discharged from the 

[P 937 C 2] 

(i) Transfer of Property Act (1882), S. 58— 
Simple mortgage—Mortgage dispossessed — 
Equity of redemption extinguished by lapse 
of time by adverse possession—Interest of 
mortgagee is not affected—Limitation Act 
(1908). S, 28. 

Tho dispossession of tbs mortgagor, subsequent 
to tho execution o( a simple mortgage, though it 
may operate by lapse of time under S. 23, Limita¬ 
tion Act, to extinguish the equity of redemption 
in favour of the adverse possessor, dees net affect 
the inierost of the mortgagee, as be is not en¬ 
titled to possession of the mortgaged property 
either under the Statute or under the contract; 
33 Cal 1015, Foil 1 AI I A Z2S {F C), Disl. ; 23 
2 Vad 37, Diss./ro^n, [P 938 C 2] 

(j) Limitalion Act (1908). S 28-S. 28, is 

expressly limited to suits for possession— 
Provisions of Act merely bar remedy in res¬ 
pect of debts but do not extinguish right — 
Dispossession of mortgagor in simple mort¬ 
gage does not extinguish title of mortgagee 
by lapse of time. 

Section 23, Limitation Act, which prescribes a 
rule for the extinguishment of right to property, 
is expressly limited to suit for possession. In res¬ 
pect cf debts, the provisions of the Limitation 
Act, merely bar the remedy but do not extinguish 
the right. Therefore, when a mortgagor in pos¬ 
session dispossessed and does not institute a 
suit against the trespasser within twelve years of 
the dispossession, his equity of redemption, and 
pinma facie nothing more becomes vested in the 
adverse possessor. The dispossession of the mort¬ 
gagor in a simple mortgage does not extingnish 
the title of tUe mortgagee bv lapse of time under 
S. 28, Limitatbu Act. [P 938 0 1; P 937 C 2] 

(k) Adverse poisession — Acquisition of 
title—Adverse possession operates against 
mortgagee when he is entitled to possession. 

Adverse possession operatas against the mort¬ 
gagee only when the mortgagee is entitled to 
possession and time runs against him from the 
date when be in entitled to enter upon the laud. 

fP 939 C 1] 


Mohendra Nath Roy d,xidiBepinBehary 
Ghose—ior Appellant. 

Bam Chandra Majumdar and Sarat 
Kumar ^itra for Respondents. 

Sanderson, C. J. This is an appeal 
by the plaintiff from the judgment of 
Fletcher, J. (gee Bireswar Samnatk v, 
Priya Sakhi Debi (l), whereby he set 
aside the judgment and decree of the Sub- 
ordinate Judge of Burdwan. The action 
was brought to enforce a mortgage-bond, 
dated 27th June 1887, executed in favour 
of the plaintiff by the original defendants 
1 and 2. Under the bond the principal 
was to be paid by instalments and it was 
provided that the whole amount remain¬ 
ing unpaid should become payable upon 
default in payment of any one of the in¬ 
stalments with interest at 2 per cent, per 
mensem. One of the instalments was 
not paid on 11th February 1893; there 
was, however, a payment of interest on 
I8th October 1893 and the suit was 
brought on 22nd August 1905. The dis- 
pute in this case relates to certain land 
which has been described as plot No. 1. 
It appears that on 16th February 1894, 
this plot of land was sold by the then own¬ 
ers, called Mullicks, to the predeces sor- 
in-title of defendants 1 and 2, and tbatthese 
defendants and their predecessors were 
in possession of the plot from that date 
until 1892. On 7th May 1875 the Mul- 
licks, although they had already sold the 
plot, purported to execute a mortgage of 
the said land in favour of defendant 3. 

On 27tb June 1887 defendants 1 and 2 
(as already stated) mortgaged the plot to 
the plaintiff. Defendant 3 brought a 
suit on his mortgage and on 6th February 
1891 he obtained a decree. On 7th 
December 1891 at an auotioo, held in 
execution of the said decree, defendant 3 
purchased the said land and in 1892, ob¬ 
tained possession thereof and from that 
time up to the institution of this suit, on 
22nd August 1905, he remained in posses¬ 
sion. Defendant 3 having been made a 
party to this suit, set up the defence that 
be had been in adverse possession of the 
said land for more than twelve years be¬ 
fore the institution of this suit. The 
case having come up on appeal, two 
learned Judges of the High Court, in » 
judgment of 23rd March 1910, remanded 
it for the decision of this question as isf 
as defendant 3 was concerned and wbe- 
ther the plaintiff Was entitled to brin g 

1. (1915J 28 I C 917. 
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the Sttia plot to sale aa against defendant 
3. The Court of first instance decided 
against the plaintiff. The Subordinate 
Judge, however, held that the plaintiff 
was not made a party to the mortgage suit 
brought by defendant 3 and consequently 
she was not bound by it. Further, 
that if defendants 1 and 2, after execut¬ 
ing the mortgage in favour of the 
plaintiff, had entered into any com¬ 
promise with defendant 3 by which 
they relinquished their right to the said 
plot (upon which he came to no defi¬ 
nite conclusion as to the facts), the plain¬ 
tiff could not be bound thereby, as she 
was no party to that proceeding; and 
finally that the possession of defendant 3 
could not be held to be adverse to the 
plaintiff before the time when she could 
enforce the mortgage and, therefore, the 
learned Judge decided in favour of the 
plaintiff. 

The learned Judge, Fletcher, J., held 
that the possession of defendant 3 was 
adverse to the plaintiff and consequently 
he reversed the judgment of the Subor¬ 
dinate Judge and decided in favour of de¬ 
fendant 3. The mortgage was a simple 
mortgage and it is to be noted that this 
suit was merely one for the realziation of 
the plaintiff's security; the plaintiff asked 
for a decree for the principal and interest 
due and a sale of the mortgaged property. 

It was held by the Subordinate Judge, 
when the case was first before the first 
appellate Court in bis judgment of 4th 
May 1907, that the suit was not barred, 
for although there had beendefanlt in the 
payment of an instalment in February 
1893, there had been a payment of in¬ 
terest on l8th October 1893 and that con¬ 
sequently under S. 20, Lim. Act, a fresh 
period of limitation should be computed 
from the time when the interest was paid 
and that the suit being instituted cn 22nd 
August 1905 was, therefore, in time. 
This finding, so far as defendants 1 and 2 
were concerned, was affirmed by the High 
Court on 23rd March 1910. The matter, 
therefore, in this appeal is between the 
plaintiff and defendant 3, for whom it 
was argued that the possession of defen¬ 
dant 3 was adverse to the mortgagors, 
defendants 1 and 2, and it must, there¬ 
fore, he taken as adverse to the plaintiff, 
the mortgagee, and no decree for sale of 
the property should be made. It was 
argued on behalf of the respondent (defen¬ 
dant 3) that this question between plain- 
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tiff and defendant 3 must be treated as if 
it wore a claim by the plaintiff for pos¬ 
session of immovable property against 
defendant 3, and that Art. Ill, fjim. Act, 
was applicable, that defendant s pos-es- 
sion became adverse to the plaintiff in 
1892, and as the suit was not brought 
until 22na August 1905, the plaintiff’s 
claim against defendant 3 is barred. As¬ 
suming that this article is applicable to 

this suit, the question remains; When did 
the possession of defendant 3 become ad¬ 
verse to the plaintiff ? 

In my judgment tlie term adverse 
possession” implies that the person, against 
whom adverse possession is exercised, is 
a person who is entitled to demand pos¬ 
session at the moment adverse possession 
begins. The mortgage in this case being 
a simple mortgage, the mortgagee was 
not entitled to demand possession of the 
property at the time defendant 3 went 
into possession in 1892, and indeed the 
plaintiff has never yet become so entitled. 
Consequently in my judgment Art. U4, 
even if applicable, will nob avail defen¬ 
dant 3 to dispute the plaintiff s claim. 
In my judgment the principle upon which 
this matter should be decided is that 
adverse nossession affects the interest, 
and the interest only, which the person 
who was entitled to immediate possession 
bad at that time, or in other words, only 
the interest which the person, having the 
right to immediate possession, has in the 
property, when the adverse possession 
begins, can be affected by such adverse 

possession. , , 

In this case the mortgage in favour ol 
the plaintiff was created before defen¬ 
dant 3 purchased the property auction 
and obtained possession thereof m loJ-. 
The position of the plaintiff, the mort- 
gagee, then was that be had an interest 
ID the property with a right to bring it 
to sale for the realization of the mort- 
gage-debt, but with no right to take 
possession of the property. Wben. there¬ 
fore, the defendant took possession o the 
property after the mortgage to the plain¬ 
tiff. betook possession only of what be. 

longed to the mortgagor, viz., his equity 
of redemption, and in my judgment he d 
subject to tbo liability of its being sold 
for the satisfaction of the mortgage debt. 

This coDolusion is in accordance with' 
the decision of this Court in Aimadar 
jifonriul v. ^f(^khan Lai Den (2) and th e 
a. (1906) ^ Cal 1015, 
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,uls!nci!fc of tiio ?\Ia(lra3 
j’.h I,■.!(,!I Xixiu in 


High Court in 
V. Lclshmana 



roport*;’:! in 35 Mad was later in 
ilato tijan l^amasami Chetti v. Ponna 
p.ithi lull'll i (i). which was one of the 
cases relieii on hy the learned Judge and 
which has now been overruled by a Full 
Bench in Vn/ajiitri v. Senamyna lioi 
Ammc.ni (5). Karan Sinrjh v. Palar AU 
J\ I. an {&), which was considered by the 
learned Chief Justice in Aimudar Mon- 
dul V. Mahhan Lai Ley (2), in my judg¬ 
ment, is not inconsistent therewith or 
with the principle above stated: for, in 
that case, if the defendant’s contention 
had been maintained and he had been 
allowed to tack on to his own possession 
the possession of the Collector, and treat 
that as possession on his own behalf and 
adverse, theu his possession would have 
l;cgim bofore the mortgage, and in such 
case the operation of the adverse posses¬ 
sion would not have been affected by the 
subsequent grant of the mortgage secu- 
rity. It was necssary, therefore, forthe 
Privy Council to consider the question 
of tackiog, and their Lordships did not 
decide that the possession of the defend- 
ant standing by itself should be coosi- 
dered adverse to the plaintiff. 


Nor do I think that the decision in the 
cese of Prannath Boy Chotudryv. Rookea 
Begum (7), another of the cases reiied on 
for the respondent, covers the case now 
under consideration. For these reasons 
the appeal, in my judgment, eboald be 
allowed with the costs of both hearings 
in the High Court, the judgment of the 
learned Judge of the High Court should 
be set aside and the decree of the learned 
Subordinate Judge should be restored. 


Mookerjee, J.—I am of opinion that 
the judgment of Fletcher, J., cannot be 
supported. The plaintiff seeks to enforce 
a mortgage security granted to her by de- 
fendant 1, on 27tb June 1887. The 
mortgage provided that, on default of 
payment of specified instalments, the en¬ 
tire mortgage money would become re¬ 
payable with interest. As the result of 
such default, the mortgage money became 
recoverable on lUh February 1893. 
Thereafter interest was paid bytbemort- 

3. (1912) 35 Mad •231=9 I C 791. 

4. (1913) 36 Mad 97=910 28, 

5. (19r5 3110 41-2. 

6. (1883) 5 All 1=9 I A 99 (P 0). 

7. (1857) 7 M IA 823=4 W R 37 (P C). 


gagors on 18th October 1893. The pre¬ 
sent suit was instituted on 2nd August 
1005. Tho claim was resisted by defend¬ 
ant 3, who had been joined as a party» 
because the plaintiff found him in posses- 
sion of one of the properties comprised 
in the mortgage security. His conten- 
tion in substance was that the mortgage 
had ceased to be operative upon the pro¬ 
perty in his hands. The trial Court de¬ 
creed tho claim in full, and this decision 
was affirmed by the Subordinate Judge 
on appeal. On a second appeal to this 
Court, the suit was remanded to the 
Court of first instance for re-trial. That 
Court dismissed the suit in respect of the 
property held by defendant 3 This de¬ 
cision was reversed by the Subordinate 
Judge on appeal. Fletcher, J., next set 
aside the decision of the Subordinate 
Judge and restored the decree of tbe pri¬ 
mary Court. The plaintiff has preferred 
this <appeal against the judgment of 
Fletcher, J.. under Cl. 15 of the Letters 
Patent, and tbe question for determina- 
tioD. is whether what has been called the 
first property claimed by defendant 3, is 
liable for the satisfaction of tbe mort¬ 
gage debt. The circumstances under 
which that defendant claims title to tbe 
property may be briefly narrated. The 
property belonged originally to a family 
of Mullicks who sold it totbeCboudhuris 
(the mortgagors of the plaintiff) on 16th 
February 1874. Notwithstanding this 
sale the Mullicks mortgaged tbe property 
to the Samantas (now represented by the 
defendant 3) on 7th May 1875. The 
Samantas sued in 1890 to enforce their 
security, obtained adecree for sale on 6th 
February 1891, and, in due course, pur¬ 
chased the mortgaged property in execu¬ 
tion on 7th December 1891. 

In 1892 defendand 3 as purchaser ob¬ 
tained delivery through Court, and dis¬ 
possessed defendants 1 and 2 (the Cbau- 
dhuris) who had meanwhile, on 27th 
June 1887, granted the simple mortgage 
in suit. The case for defendant 3 is that 
his adverse possession of the property 
from 1892 had by 1904 eitingoished the 
title of all persons interested therein 
whether as mortgagor or as mortgagee* 
and that, consequently at the date 
institution of the present suit on 22nd 
August 1905, there was no subsisting, 
charge on the property in bis hands. 
Fletcher, .f, has given effect to this con¬ 
tention. It is desirable to observe at tho 
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outset that the delence raised by defeiy 
dant 3 is not a question of tho lulo of li¬ 
mitation applicable to theauit. Tho suit 
ia obviously in time under Ait. 12, Lim. 
Act, read with S. 20; it is a suit to en¬ 
force payment of money charged upon 
immovable property and it has been in¬ 
stituted within twelve years from the 
date when interest was paid on the sum 
jdue. The question raised is in essence 
one of title; tho substance of the defence 
is that defendant 3 has by adverse posses- 
sion for the statutory period acquired a 
title paramount to that of both the mort¬ 
gagor and mortgagee. On principlesuch 
,a question should not have been litigated 
in a mortgage suit. The proper scope of 
a mortgage suit is to cut off the equity of 
redemption and to bar the rights of the 
mortgagor and of those claiming under 
him; the only proper persons to such a 
suit ate the mortgagor and the mortgagee 
and those who have acquired interest 
under them subsequent to tbe mortgage 
[Jaggeswar Dutt v. Bhiihan Mohan Mit- 
tra (8) and Chowdhuryv. Chnni 

Lai Marwari (9)]. 

Consequently, defendant 3 should have 
been discharged from this suit, when he 
claimed a title adverse to that of both the 
mortgagor and the mortgagee. The par¬ 
ties however have deliberately adopted a 
different course, and the question in con¬ 
troversy has been raised and decided:both 
parties have in this Court expressed a 
desire that the matter in difference should 
be settled in this litigaticn, which has 
DOW lasted for over ten years. In these 
oirourostances and in view of the qualifi¬ 
cations to the general rule explained in 
the judgment in Bhaju Chowhury v. 
Ghuni Lai Marwari (9), it is competent 
to this Court to determjne, whether de¬ 
fendant 3 holds the property free of tbe 
rnortgage; in other words, whether the 
right of the mortgagee to appropriate the 
property to the satisfaction of his debt no 
longer exists. As there has been much 
divergence of judicial opinion on this 
topic, it is desirable to investigate it in 
the first instance as a question of princi¬ 
ple apart from authorities. 8. 58, T. P. 
Act, defines a mortgage as the transfer of 
an interest In specific immovable property. 
CoDsequently when the owner of a pro¬ 
perty executes a simple mortgage thereof 
tbe entire interest originally vested in 

fl. (XM6) 83 Cal 4:^6. 

9. (1907) 6 C L J 96. 


him is thereafter vested partly in him as 
the niorlgagor and partly in the mort¬ 
gagee. A simi'le mortgagee as such is not 
entitled under the Transfer of Property 
Act, to take possession of the mortgaged 
promises; he holds the property as secu¬ 
rity for the loan while the inoi^gagor, 
continues in possession thereof; Sri 
Papomvui Ii(io\.Sri Vira Prataj'a [lO)- 
If, then, after the grant of the simple 
mortgage, tho mortgagor is dispossessed, 
what is the effect of the possession of the 
adverse holder upon the title, first, of the 
mortgagor, and secondly, of the mort¬ 
gagee? The answer depends obviously 
upon the true constiueticn of S. 2^, Lim. 

Act, which is in these terms: 

“at the determiDation of the period hereby Imn- 
ted to any person for instituting a suit for postes 
sion of any property shall be extingmsbad. 

It is plain that this section which pres-^ 
cribes a rule for extinguishment of right: 
to property is expressly limited to suits 
for possession: it has accordingly been 
held that in respect of debts, the pro- 
visions of the 1j 

. « * ^ <*v l 

bar the remedy, hut do not extinguish thei 
right: Nursing Boyal v. Ilnrryhur Saha 

(11) and Mohesh Lai v. Knmaree 

(12) . Consequently when the mortgagor 
in possession is dispossessed, he must un¬ 
der Art. 142. institute a suit for recovery 
of possession against the trespasser with¬ 
in 12 years from the date of disposses 
sion; if he does not institute such a suit 
his right to the property is extinguished. 
But what is his right to the property.. 
Clearly the equity of redemption, which 
is all that remains in him after he has 
executed tho simple mortgage and which 
is all that he had when the adverse pos- 
seosion commenced against him. rrom 
this it follows that after the lapse of the 
statutory period for the ’“ftitution of a 
suit for possession, his equity of 
tioD. and prima facie nothing more, be- 
came vested in tbe adverse possession for 
asToioted out in Gossrnn Das Chunder 
V tor Chunder Nath (13). Jagram 
Bihtv. Ganeshi (14) and Nafhmar 
D^y V. Ajodhya Sahu (15). the practi- 
fal eLct of S. 28, when a person suffers 
biB right to be barred by the law of limi- 
Ution^8 the extinction of his title _ia 


10. (1896) 19 Mad 249—28 I A 32 (PC., 
ll’. (1880) 6 Cal 897. 

12. (1861) 6 Cal 340, 

Id. (1877-78) 3 Cal 224 

14. (1881) 3 All 435. 

15. (1911) 111 C 466. 
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favour of tha pirty in possession. The 
•luestion next arises, what is the effect, 
if any, cn tho title of tha simple mort- 
:‘’a^ee pro luced by the dispossession of the 
mortgagor:' Does S. 28 extinguish his 
interest.' Obviously, the answer is in the 
negative. The simple mortgagee is not 
competent to institute a suit for posses¬ 
sion of the property, because admittedly 
,he is not entitled to possession either 
under the statute or under tha contract. 
S. 28 clearly contemplates that the per¬ 
son whose right is extinguished by lapse 
of time is a person entitled to institute a 
isuit for possession of the property. Con- 
sequontly, the dispossession of the mort- 
Igagcr does not extinguish 'he title of the 
mortgagee by the lapse ol time under 
S. 23, Lim. Act, and our attention has 
not been invited to any other statutory 
provision which is applicable to the pre¬ 
sent case and which operates to extin¬ 
guish interest in land. The true effect 
of a Statute of Limitation is lucidly sta¬ 
te! by Angell: 

The principle on which the statute of limi¬ 
tation is predicated is not that the party in whose 
favour it is invoked, has set up an adverse claim 
for the period specified, but that such adverse 
claim is accompained by such invasion of the 
rights of the opposite party as to give him a 
cause of action, which having failed to prosecute 
within the time limited by law, he is presumed 
to have extinguished or surrendered, A mere claim 
of title, unaccompanied by adverse possession, 
gives no right of action to the person against 
whom it is a<:serted and consequently bis rights 
are unafi^cted by statute: Angell on Limitation, 
p. m" 

The question of the extinction of an 
incorporeal right by adverse possession 
thus presents considerable difBculties; 
Lakshminarayana Aiyar v. Ulagammal 
{16) and I am not prepared to accept the 
view indicated by Subratbania Iyer, J., 
in Nallamuttu PHlai v. Betha Naicken 
{l7) where however the adverse posses¬ 
sion had commenced before the date of 
the mortgage. The broad proposition that 
a hypothecation right is liable to be 
affected not only by lapse of time as 
between the creditor and the debtor, but 
also by possession of the hypothecated 
property held for the required period by 
a third person on a claim inconsistent 
with the rights of both the creditor and 
the debtor, was sought to be supported 
from the following passage of the Code 
<c. 7, 36,1): 

*‘LcDg standing silence supported by regula r 

1C. (1915) k6I 0 528, 

17. (1900) 23 Mad 37. 


limitation, renders nugatory tbe action forcredi* 
tors taking proceedings for tbeir pledge unless 
tbe debtors or those who have entered into tbeir 
lights 'command possession of the security: 
Salkowski’s Roman Law tr. Whitefield 503; 
Mackeldy’s Roman Law tr. Dropsit 287. 

But it must be remembered that in 
later Roman law, in the case of a pignus 
as in that of a hypothecs the mortgagee 
was entitled to possession of the mort¬ 
gaged property, in the former at tbe time 
of the transaction, in the latter when the 
debt became du 0 (Salkow 8 ki 485, Mackeldy 
285; Hunter 436, 447). This, however, 
is not the position of a simple mortgagee 
under the Transfer of Property Act; Sri 
Baja Papamma Pao v.SriViraPratapa 
(10). On principle, accordingly, it is fait- 
ly plain that where a simple raortgagej 
has been executed by a person in posses- 
sion, the subsequent dispossession of the 
mortgagor though it may operate by lapsd 
of time, under S. 28, to extinguish thej 
equity of redemption in favour of the ad¬ 
verse possessor, does not affect the inter¬ 
est of the mortgagee who is not entitle^ 
to possession of the mortgaged premises 
either under the statute or under tbe con¬ 
tract. This is substantially the view 
taken in Airnadar Mondul s.MakkanLal 
Dei/(2). Fletcher J., however, has declin¬ 
ed to follow the rule laid down in th^t 
decision, on the ground that it is inconsis¬ 
tent with two decisions of the Judicial 
Committee, namely, Prannath Boy Chow- 
dhry v. Bookea Begum (7) and 
Singh v. Baker Ali Khan (6). The res¬ 
pondent has been endeavoured to 
thedecisioD ofFl6tober,J., by a three- o 
argument, namely, first, that the to e 
laid down in Airnadar Mondul v. MU- 
khan LalDey (2) is inconsistent wun 
the decisions of the Judicial OommittM 
just mentioned and cannot consequently 
be treated as good law; secondly, that ij 
is in conflict with the earlier decision oi 
this Court in Bam Coomar Sein v. 
sunna Coomar Sein (18) and consequon 
ly a reference to a Fall Bench wuuavoid- 

able under fche rules of Court;; ao ^ 
ly, that there is weighty judicial opinion 

in support of this view, for 
maswami Chetti v.Ponna PadayachiKih 
In my opinion, these contentions can- 

not ptLil. As regards the firstbrwob 

of this contention, I am of ij 

neither of the two decisions of the Jnc ' 
cial Committee supports the 
of the respondent. luPrannaihJoy 

18. (1864) W R 375. 
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Chowdkry v. Boohea Begum (7) the pluin- 
ti£f, a mortgagee by coodibional sale, had 
obtained a foreolosure order in proceed- 
inga instituted under Regn. 17 of 1806. 

He then sued to reeover possession of the 
propertiesas owner from the defendant, 
who claimed under a purchase from tho 
mortgagor which was neither proved nor 
admitted. The question was raised 
whether the plaintiff had validly fore¬ 
closed the mortgage by conditional sale 
ao as to entitle him to bring ejectment 
as owner, as the proceedings for foreclo¬ 
sure were taken more than twelve \ 0 ars 
after the due datefor'bhe repayment of the 
mortgage money. The law of limitation 
then in force was contained in S. 14, 

Regn. 3 of 1793, whereby a suit was bar¬ 
bed where the causes of action had arisen 
twelve years before any suit was com¬ 
menced on account of it. Lord Kings- 
down pointed out that a suit for foreclo¬ 
sure against the mortgagor or against per¬ 
sons claiming privity with the mortgagor 
might not be barred, while a suit for pos¬ 
session against a stranger who claimed to 
hold the property free of any mortgage 
might be barred; but be did not say that 
the mortgagee’s right might be barred by 
the possession of an adverse claimant 
even if the mortgagee's right to posses¬ 
sion had nob accrued or where the mort¬ 
gagee was not entitled to possession at 
all. 

It was not necessary to make such a 
pronouncement, because it was found 
that the nossession of the claimant had 
been originally not adverse to but consis¬ 
tent with the mortgage title, and there 
was nothing whatever to show that it be¬ 
came adverse at any time before twelve 
years preceding the institution of the fore¬ 
closure suit. On the other baud, there 
sre passages in the judgment of James, 

J-i ixi Anundo Moyee Dossee v. Dho- 
^endro Ghunder Mookerjee (19) and in 
Brojonath Koondoo Ckowdhry v. Khelut 
ghunder Qhose (*20) which indicate that 
|adv6tse possession operates against a mort- 
(fagse only when the mortgagee is entitl- 
” to possession and time runs against 

im from the date when he is entitled to 

eater upon the land. 

ewe of Karan Singh v. Baker All 
Khan (6)el8odoes not support the conten¬ 
tion of therespondenb. There tbeCollector 
b^for protection of the Government re- 

^MU70-7a)UMI A101=16 W R 19 (t'O). 

20, (1870-72) 14M I A 144 =16 W B 38 (P C). 
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venue, taken possession of the property in 
ls6l, pemling tho sebtlemeut of didputos 
between rival claimants. The mortgages 
wore executed in 1862 on behalf of ore 
set of claimants, namely, the daughter s 
sons of the last male owner. In 18G3, 
by an award of arbitrators, the title of 
the defendant, who was the brother's 
grandson of tho late owner was estab- 
lishel against the daughter's sons. The 
mortgagee was not a party to these pro- 
ceedings and was not bound thereby. 
The Collector then made over possession 
of the property, together with the arrears 
of income of the estate in his hands, to 
the successful claimant. In 1874. Bie 
mortgagee sued to enforce bis securities. 
The defendant pleaded that he had been 
in adverse possession for the statutory 
period from 1861 on the assumption that 
the possession of the Collector was his 
possession. If this contention was wel 
founded, the case would be. not that of 
the dispossession of a mortgagor after he 
had granted a simple mortgage, bub that 

of the grant of a mortgage by a person 
previously dispossessed; in such a con¬ 
tingency. the adverse possession which 
bad commenced to operate against the 
mortgagor would not. by the grant of the 
mortgage, be arrested, but would oparate 
equally against the mortgagee, for in the 
words’ of Lord Kingsdown in Prannath 
Roy Chowdkry v. Bookea Begum (/). a 

cause of action is nob prolonged by mere 

transfer of the title. The Judicial Com- 
mitbee, however, found that the defeo- 
daob couH nob tack to his possession the 
possession of the Collector and had con¬ 
sequently not been in adverse 
for the statutory period since 1863. bir 
Barnes Peacock observed, first, that the 
possession of the Collector was possession 
on behalf of the rightful owners, and. 
secondly, that the rightful owners were 
the daughter’s sons and not the brother s 

grandsons, as found 
the arbitrators whose decision did not 
bind the plaintiff as his bonds were prior 

to the submission to 
decline to bold that the Judicial Com- 

mitbee by implication 
of law which was not argued before them 
and which upon the pleadings and facts 
found could nob arise for aorrsideration. 

There is no warrant whatever for the 
ioLence that the Judicial Corarnittee 

assumed that a suit for sale by a simp e 

mortgagee was a suit for possession. Sir 
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[^.arncri i’eacock expressly referred to 
tijo cVa-j-o ia the law eUceted by the 
LifiiitiUcn Act oi 1^71 and could not 
!M\e l-.old that a suit for sale was a suit. 
/or posic-ssion, as might possibly have 
leen held under the Limitation Act of 
IS50: Sniwon llossei^i v. Shiha:.aclah 
(iolnm Mahcmi‘d (dl), Jmieswar Dass v. 
MahnUcr Singh (22) and Chetti Goun. 
liitn Siindorant Pilhii (23). Under 
the present law, however, a smt for sale 
such as the present is in no sense a suit 
ibv a simple mortgagee for possessicn of 
an interest in imroovablepropcrty; Fns»- 
(Jaa Mudaliar v. Srijiivaf-a Pillai (24). 
The Judicial Committee could hardly 
have ovcrltokod the distinction between 
S. 1, Cl. 12, Act 11 of 1850 and Art. 
115, Act'.) of 1871, the former of which 
they have cliaracterized as an inarti6- 
cially drawn Statute and the latter as a 
more carefully drawn Statute: il/a/.’ara«a 
fattchsangji Jaswantsangji v. Desai 
Kiillia7iraiji Uahoomutraiji (25) and 
Delhi and London Bank Ltd. v. Orchard 
(20). I think it ia reasonably plain that 
the decisions of the Judicial Committee 
in Prannalli Boij Ckowdhry v. Bookea 
Begum (7) and Karan Singh v. Bakar 
All KhaniCt), do not conclude the question 
in centroversy and do not directly or 
indirectly support the contention of the 
respondents. 

As regards the second branch of the 
contention of the respondent, I am of 
opinion that the decision in Ham Kumar 
Sein V. Prosunno Koomar Sein{lS) ^oes 
not conflict with that in Aimadar Mon- 
dul V. Makhan Lai Dey{2). The earlier 
case arose out of a suit by a mortgagee 
for possession after foreclosure and was 
decided under the Limitation Act of 
1859. The provisions of that Statute 
were, as I have just explained, radically 
different from those in the Limitation 
Act now in force, and that decision can¬ 
not be treated as an authority now bind¬ 
ing upon us. I do not, however, decide 
that the case of Iia7n Coomar Sein v. 
Prosunno Coomar Sein (18) was correct¬ 
ly decided even under the law as it stood 
in 1859; indeed, it appears to me to be 
incapable of reconciliation with the prin- 
ciple deducible from the deoision of the 
'21. (1&C8) Q W R 170=B L R Sup Vol 879. 

22. (1875-76) 1 Cal 163=3 I A 1 (PC). 

23. (1864 65) 2 M H C R 51. 

24. (1907) 30 Mad 426=34 I A 187 (P 0). 

26. (1873*74) 1 I A 34=13 BLR 254-/P C). 

26. (1877*78) 3 Cal 47=4 I A 127.1P C). 


House of Lords in Pugh v. Heath (27)^ 
namely, that on foreclosure, a fresh 
right of action arises for possession as 
owner, or, as it is said, the decree absolute- 
gives a new right, confers a new estate 
and thereby absolutely bars the Statute 
of Limitation. I cannot, consequently, 
accept the contention that the decision in 
Bam Kocviar Sein v. Prosunno Koomar 
Sein (18) assists the respondent and the 
same observation applies to Sheoumler 
Sahoo V. Bhowaneedeen Eulwar (28). 

As regards the third branch of the con* 
tention of the respondent, it is indisput¬ 
able that the balance of judicial opinion 
is in favour of the appellant. The earlier 
cases are reviewed in my judgment in the 
case of Nandk7mar Dobey v. Ajodhya 
Sahn (15), where the question was ex- 
pressiy left open for future consideration 
and need not be analysed afresh. It ie 
sufficient to state that the conflict of 
judicial opinion in Madras, as indicated 
in Partliasarathi Naikan v. Lakshmana 


aicken (3) and Bamasami Chelti v. 
mna Padayachi (4), has now been 
ttled by a Full Bench in Viyapuri v. 
uiamma Boi Ammani (5) which, upon 
I exhaustive examination of the goes- 
)n from various points of view, aflSrme 
0 principle that the possession of the 
espasser who has dispossessed a simp e 
ortgagor is not adverse to the simple 
ortgagee: see also Peria Aiya Amva ant 
Shunmugasundaram (29). 
ew has been adopted in Allahabad. 
andan Singh v. Jiimman (30) and Baj 
ath v. Narain Das (3i). It le nob 
icessary to consider the class of ca8» 
which Lalla Kanhoo Lai v. mI‘ 
anki Bibi (32) andTarubat v. FenAaJ- 
10 (33) may be taken as the type where 
luestion arose as to the effect of 
)88ession against a mortgagee upon 
tie of the morfcgogor: nor , a 

der the law on the subject m EngW 
hich as shown in Nandkumar Dobey v 
jodhya Sahn (15). does not 
intenticn of the respondent and lays 
I fact that a charge on the property 
3 enf orced against a treBpaj SBiL_w^- 


1882) 7 A C 235=51 L J Q B 367. 
^Qr^r^\ O TJ W P W n R 223. 
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I. (1902) 6 C W N 601. 

I. (1203) 27 Bam 43- 
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acquired a titlp l>y adverse possession: 
aee the judgment of Farwell, Jin A i^h't 
Pott's Contrnct, Tn re (34) and LmU 
brook V. Ludbrook (30). I hold, accord¬ 
ingly, that this appeal must be allowed 
with costs, the decree of Fletcher 4., 
reversed and that of the Subordinate 
Judge restored. 

v.B./r.K. Appeal allowed. 

'Yf [19061 1 Ch 336=75 L J Ch 238. 

85. (1901) 2 KB 90=70 L J K B 552. 
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Mookerjee ahd Cuming, JJ. 
Dwarka Nath Ash —Defendant— Peti¬ 
tioner. 

V. 

Priya Nath Malki and others Op¬ 
posite Parties. 

Rule Nisi No. 582 of 1916, Decided on 
28tb August 1916, against order of Sub- 
• Judge, Khulna. 

Coniract — Privity— Contract when en¬ 
forceable by ilranger — Vendor reserving 
■consideration for payment to creditors is 
trustee for them—Creditor’s suit is not on 
novation but implied trust. 

An agreement may, in certain circumstances, 
be enforced by a stranger thereto, that is, in what 
may be briefly described as cases of trust, quasi- 
contractor near relationship. A contract by the 
purchaser of a property to pay the whole or part 
of the consideration retained by him to the ven¬ 
dor's creditors is enforceable by tbo latter, even 
though they had no notice of the agreement. The 
ground of the purchaser's liability is not nova¬ 
tion or a substituted contract, but that the pur¬ 
chaser is, in essence, a trustee of the vendor’s 
creditors for the money reserved in bis bands 
for their benefit: AIR 1914 Cal \29;Twed‘lle 
V. Atkinson, (I861)if B & S 393; 37 Cal 440 and 
Gregory v. iViffiaiKs, (1872) 3 Mer 582, Ref. 

{P 941 0 2] 

Surendra Chandra Sen and Hemendra 
Chandra Sen—tor Petitioners. 

Nanda Lai Sarkar an^Triloki Nath 
Pandit — for Opposite Parties. 

Judgment.— The decision of this Rule 
turns upon an interesting point of law, 
involved in the question whether or nob 
defendant 3 was liable for the debt due 
to the plaintiff from the first two defen¬ 
dants. It appears that the first two de¬ 
fendants borrowed a sum of money from 
the plaintiff on a promissory note executed 
on 6th January 1913. They transferred 
their properties bo defendant 3 on Slab 
January 1913 and on that very date, de¬ 
fendant 3 executed an agreement in favour 
of his vendors, expressly undertaking to 
pay to the plaintiff his dues out of the 
oonsiderabion money retained in his hande. 
The plaintiff instituted this suit on 4th 


January 1910 against his debtors as also 
defendant 3. The Small Causa Gourt 
.ludge has deoreed the suit agaitist all tlie 
defendants. On behalf of dofoudant 3, it 
is urged in tliis Court that tiiero was an 
interpolation in the deed of agreement 
executed by him, and that in fact the 
recital as to the debt duo to tlie plaiutitl 
from tho firsttwodefondantswasinserted 

without his knowledge after the execu¬ 
tion but before the registration of the 
document. This defence has not been 
believed by the Court below, and upon 
the findings of the Small Cause Court 
Judge, it is impossible for us to examine 
this question of fact. We must conse¬ 
quently proceed on the assumption that 
defendant 3 did undertake to pay the 
plaintiff his dues out of the consideration 
money in his hands. Thequestion is, wlie- 
ther the plaintiff is entitled to enforce 
the agreement made between defendant 3 
aud his vendors. 

On behalf of the plaintiff, reliance is 
placed upon the decision in Deb Narain 
Dutt V. Chuni Lai Ghose {Ram Sadhan 
MandaDU), which is an authority for 
tho proposition that tho rule enunciated 
in Tweddle v. Atkinson (2) is nob applica- 
ble in this country and that an agreement 
may in certain circumstances be enforced 
by a stranger thereto, that is, in what 
may be briefly described as cases of trust, 
quasi-contract, or near relationship: see' 
Jahanda-Baksh Mallic v. Ram Lai 
Eazra (3). Defendants however seeks 
to distinguish that case on the ground 
that there the ariangemenb between the 
debtor transferor and the transferee was 
communicated to the creditor, whereas 
there is nothing to show that in the pre¬ 
sent case the arrangement between the 
first two defendants and defendant 3 vvas 
ever brought to the notice of the plain, 
tiffs by either of them. In our opinion 
the distinction meotioned is not material 
and the principle which underlies tho 

decision in Deft iVamin Dutt v. 

Lai Ghose {Ram Sadhan Mandal) U) 
applies equally to the present case. 
In that case, there was a contention 
that the plaintiff was entitled to succeed 
on the ground of novation of contract, 
and from this point of view, strses, 
was laid upon the fact that the arrange¬ 
ment between the transferor and trans- 

1 A I B 1914 Oil 129=20 I C 630=41 Cal 137. 

2* (1861) 1 B & 8 393=30 L J Q B 265. 

3 (1910) 37 Cal 449=5 I C 565. 
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feree had been commur.ic.ated to the 
creditor. This Court ho-vever held that 
uotwith^andinj; such commuDicatioD, 
tliere was no novation of contract and 
that the suit must be deemed to have 
been instituted on the original debt. That 
this is the true view of the situation is 
clear from the decision in Gregory v. 
ir///nfw.s (-1), which was quoted with 
apiuoval and followed in Deb Karain v. 
Chiini Lai Ghose (liam Sadhan Mandat) 
(l). The circumstances in that litigation 
were, as nearly as possible, identical 
with those of the case before ua. There 
P transferred his properties to W, who 
retained the consideration money in his 
hands and agreed to apply the sum in 
satisfaction of a debt due to G from P 
and to appropriate the balance only in 
satisfaction of bis own dues. The arrange¬ 
ment was intended to be communicated 
to 0, but as a matter of fact was not 
brought to his notice. W, on the other 
hand, communicated to G an untrue ver¬ 
sion of what had happened, and as the 
report says, it was by a mere accident 
that G came to know of the arrangement 
between P and W. G along with P in¬ 
stituted a suit to recover the debt from 
W. The claim was resisted on the 
ground that the consideration had not 
moved from G, who was a stranger to 
the agreement between P and TF and was 
entitled to no benefit thereunder. Sir 
William Grant, M. R., overruled this 
contention. He conceded that the action 
might not have been maintainable in a 
Court of law, because the engagement 
was made to P and not directly to G and 
the consideration was furnished by P. 
But he proceeded to bold that although, no 
party to the contract, 6 had an equitable 
right through the mediation of agreement 
to P, as shown by a decision of Lord 
Hardwicke to the same effect. There had 
been no communication of the agreement 
between P and W to G,and no such com¬ 
munication was necessary, because the 
claim was not based on novation of con¬ 
tract on the allegation that by mutual 
arrangement of all the parties, a new 
agreement as between W and G had been 
substituted in supersession of the original 
agreement between P and G. The deci¬ 
sion was based on the ground that W was 
in essence a trustee of the money in his 
bands for the benefit of G, who could 
clearly enforce it. whether or not t he 
4. (1817) 8 Mer 582=17 B R136. 


arrangement had been communicated to 
him by P or TF. 

We must hold, consequentlyupoD princi¬ 
ple as also upon authority, that the plain¬ 
tiff is entitled to enforce his claim as 
against defendant 8. The Rule is dis¬ 
charged v/ith costs, one gold mohur. 

y.b./r.k. Buie discharged, 
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Ohitty and Smither, JJ. 

Mafedul Sha Fakir and others —Plain¬ 
tiffs—Appellants. 

V. 

Maharuddin — Defendant.Respondent. 

Appeal No. 1401 of 1915, Decided on 
28th November 1917, from appellate de¬ 
cree of Dist. Judge, Rangpore, D/- 18th 
March l9l5. 

Bengal Tenancy Act (1885), S. 49—Notice 
to quit by several joint landlords signed by 
one only is valid—Notice need not be actu* 
ally signed, 

A notice under S. 49 purporting to emanate 
from three landlords but in fact signed by one of 
them is a proper notice toquit. There is noneces- 
Bity that tho notice should be signed by the 
landlord at all. It is sufficient if the no'ice is at 
the instance of the landlord calling upon the un¬ 
der raiyat to quit the land. 29 Cal 231 Foil. 

[P 942 0 2; P 948 C Ij 

Girija Prosanna Sanyal lot Atul 
Chandra Gupta —for Appellants- 

D. N. Bagchi —for Respondent. _ 

Chitty, J.— Id this case the plaintiffs 
sued in ejectment after notice under S. 49, 
Ben. Ten. Act. The notice purports, as 
the District Judge has found, to have 
emanated from all the three 
but it was in fact signed by plaintiff 1 
only. On that ground, without enquir¬ 
ing further into the facts, the^ District 
Judge has thrown out the plaintiffs case. 
It is clear that this decision is erroneous. 
The first Court found on issue 1 that 
the notice was duly served, and that i 
was valid and sufficient. The leatne 
District Judge reversed the Munsii s oeoi- 
sion on this point alone. His decision is 
against a decision of this Court in 
case of Mohendra Nath Sarkar ^^ 

Nath Haidar (l). There the Court held 

and I may say I entirely agree, ^ 

“there is no necessity that the notice 
signed by the landlord at all. It is su i 

the notice is at the instance of the landlota^ 
ing upon the under-raiyat to quit the lao . 

The learned Judges there remarked: 

“It is quite immaterial whether the ..jj 
actually given by the landlord 
instauce, provided that the notice signi — 


1. (1902) 29 Cal 231. 
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nnder-rafyat that the landlord has called upon 
biro to quit the land." 

Here, as the Judge says, the notice pur. 
ports to emanate from the three plain, 
tiffs. The tenant ought certainly to have 
regarded it as so emanating, and, no donht, 
he did so. The plaintiffs also regarded it 
as a proper notice to quit, on which they 
have filed the suit. The decree of the 
learned District Judge must be set aside 
and the case remanded to him to be de¬ 
cided on the other points arising for 
deteroiinatioo. The plaintiffs-appellants 
most have their costs of this appeal from 
the defendaot-respondents. 

Smither, J. —I agree. 

V.B./r.k, Case remanded. 
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Richardson and Walmsley, JJ. 
Kandarpa Naran ilfantfa/—Plaintiff 
—Appellant. 

V. 

Sridhar Roy and others —Defendants 
Respondents. 

Appeal No. 1826 of 1915, Decided on 
12th February 1918, from appellate de¬ 
cree of Dist. Judge, Bankura, D/. 24bh 
April 1915. 

Limitation Act fl90S), Arti. 116, 132 and 
' 120—Suit on mortgage-bond executed for 

loan of paddy—Art*. 116 or 120 apply and 
not Art. 132. 

A Buil on a mortgage-band executed for a loan 
not of money but of paddy is governed bvArt. 116 
or Art. 120 and not by Art. 132, Lim. Act. 

[P913 01, 2] 

Bejoy Kumar Bhattacharjee^ior Ap¬ 
pellant. 

Dwarka Nath Chakrabarty, Upen. 
dra Lai Roy and Gopal Ghndra Chakra, 
harty —for Respondents. 

Judgment. —This appeal is preferred 
by the plaintiff in a suit to enforce a 
mortgage security. The parties to the 
suit are not the original mortgagor and 
the original mortgagee. They are persons 
to whom the mortgage and the equity of 
redemption have respectively been trans¬ 
ferred. The Courts below have concur- 
red in dismissing the suit on th6.ground 
that it is not maintainable in its present 
form. Whatever may be said on that 
Bubjest, on which we express no opinion, 
a preliminary point has been taken be- 
fore us on behalf of the defendants that 
the suit is barred by limitation. The 
oontentioo is that inasmuch as the mort- 
gage-bond was executed by the respon- 
dent in respect of a loan, not of money 
'but of paddy. Art. 132. Lim. Act, has no 


application and the suit is governed 
either by Art, llG or Art. 120. This 
contention is founded on tlie ruling of 
the late Sir Lawrence Jenkins, C. J., and 
Ilolmwood, J., in tbecaseof Rash Bihari 
Das V. Kunjalihari Patra (l). 

The learned pleader for the plaintiff 
has argued that, that decision cannot be 
supported, and that the word “money" in 
Art. 132, should be construed as includ¬ 
ing money's worth. W'e are bound how. 
ever to follow the decision unless we are 
prepared to refer the matter to a Full 
Bench, and as at present advised we are 
not disposed to take that course. On the 
face of the plaint there can be no doubt 
that this suit was brought more than six 
years after the due date of the bond, the 
date on which the paddy borrowed should 
have been repaid. It is said that the de¬ 
fendants in their written statement plea, 
ded payment of interest for several years, 
but that plea was negatived in that Court 
and the plaintiff has given no credit for 
any payment of interest such as might 
have saved the suit from the bar of limi¬ 
tation. Some reference has been made 
in the course of the argument to a con¬ 
sent decree made in a suit between the 
original mortgagor and the original mort¬ 
gagee. The decree is not referred to in 
the plaint. And even if the compromise 
amounted to an admission of liability by 
the mortgagor, that admission was made 
more than six years before the date of 
the institution of this suit and cannot 
help the plaintiff. In our opinion the 
objection of the respondent that the suit 
is barred by limitation is an objection 
which on the face of the record must 
prevail. 

The result is that this appeal must be 
dismissed with’oosts. 

V.B./r.k. Appeal dismissed. 


1. (1917)37 1 0 805. 
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Teunon and Richardson, JJ. 

Abdul Hakim Khan —Petitioner. 

V. 

Buzruk Ali Khan— Opposite Party. 

Criminal Revn. No. 538 of 1917, De* 
oided on I6tb June 1917, against order 
of Sess Judge, Baokerguugo, D/- 16th 
April 1917. 

(•) Criminal P. C. (1898), Sa. 258 and 436 
—Aceuaed.acquitted of offence under S. 465, 
Penal Code—Seiiions Judge cannot commit 
or order further enquiry for offence under 
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S. 467, P(‘nal Code—Penal Code (1860), 
Ss.4G5, and 467, 

I.‘or liich u-'h'in, Where a person accused 
if for-jiu^ ii document is charged with an oBence 
iiiv.lcr' S?-1G3. 1, 1’. C., and is acquitted bv a 
i-'irst t’la.=s M iqistrate under S. ^59, Criminal 1'. 

the S•-^s6ioll^ -rucl^o has no power to direct his 
committal or to order a further inquiry under 
S iX, Crimiual p. c., on the ground that the 
uffence alleged falls under S. 4G7, T. P. C., as it 
relates to a document which is a valuable 
•locurity. LP 914 C 2:P 945 C 2] 

The acquittal of such a person on a charge 
under S. 1C5, I, P. C., cannot be construed as an 
order of discharge in respect of the alleged offence 
under S. 467. [P 945C2] 

(b) Criminal Trial—Discharge, explained. 

Au order of discharge under the provisions of 
the Criminal Procedure Cede should precede the 
framing of a charge, though there might be cases 
in which an accused can bo discharged otherwise 
than under the specific provisions relating to dis¬ 
charging in the Criminal Procedure Code. 

[P 944 C 2] 

Per Ttutnoji, •/.—The Magistrate's order ac- 
■juitting such an accused of an offence under 
S. 105. I. P. C., is tantiraount to an order dis¬ 
charging the accused of the graver offence in res¬ 
pect of the same document punishable under 
S. 467,1. P. C: 20 Cal C33, Disappr. 

[P 945 C 2] 

A. K. Fazlul Huq, Atindra Nath 
Mulccrjee and Gangan Chand Doral — 
for Petitioner. 

P. N. Diitt, Gauesh Chandra Das 
Gupta and Sharat Chandra Mukerjee — 
for Opposite Party. 

Richardson, J.—This Rule wasissued 
at the instance of the petitioner, Abdul 
Hakim Khan. The petitioner was tried 
by a Magistrate exercising first class 
powers upon a charge of forgery framed 
under 3. 465, Penal Code. The learned 
Magistrate found him not guiity and ac¬ 
quitted him under S. 258, Criminal P. C. 
The complainant in the case then moved 
the Sessions Judge of Backergunge upon 
the grounds that the document to which 
the charge related was a valuable security 
and that the petitioner should properly 
have been charged under S. 467, Penal 
Code and committed for trial upon that 
charge to the Court of Session. It may 
be mentioned that an offence punishable 
under S. 465 is triable by a Magistrate 
of the Ist Class, whilb the Court of Ses¬ 
sion alone is empowered to try the aggra¬ 
vated offence of forging a valuable secu¬ 
rity, punishable under S. 467. The Ses¬ 
sions Judge, having heard the matter, 
held chat the offence alleged fell under 
S. 467 and he made au order diVecting 
that the petitioner be committed to the 
Court of Session for trial upon a charge 
framed under that section. The question 


which arises is whether the learned Ses¬ 
sions Judge had jurisdiction to make that 
order, and-for the present purpose it may 
be assumed, without deciding the point, 
that the document which the petitioner 
is said to have been forged is a valuable 
security. The order purports to be made 
under 3. 436, Criminal P. 0., which runs 


as follows: 

“When, OD examining the record of any case 
under S. 435 or otherwise, the Sessions Judge or 
District Magistrate considers that snob case is 
triable exclusively by the Court of Session and 
that au accused person has been improperly dis¬ 
charged by the inferior Court, the Sessions Judge 
or District Magistrate may cause him to be ar¬ 
rested, and may thereupon, instead of directing 
afresh inquiry, order him to be committed fer 
for trial upon the matter of wbicb be has been, 
in the opinion of the Sessions Jndge or District 
Magistrate, improperly discharged*'’ 

Then come two provisos:— 

“Provided as follows, (a) that the accused hai 
had an opportunity of showing cause to such 
Judge or ^lagistrate why the commitment should 
not be made, (fc) That if such Judgeot Magistrate 
thinks that the evidence shows that some other 
offence has been committed by the accused, such 
Judge or Magistrate may direct the inferior 
Court to inquire into such offence.” 

The question before U3 turns on the 
meaning of the word ' discharged m 
used in the section. The same 
used in the following section, S. 437. 

Under the Criminal Procedure Code an 

acquittal means more than a dUchwge. 
A discharge takes place before a finding 
of "guilty” or "not guilty ' is recorde 
and the guilty or innooenoe of the aconsed 
is not res judicata. A discharge genera y 
takes place either under 8. 209 in 0 
Chapter headed "of inquiry into cases 
triable by the Court of Session or High 
Court” or under S. 253 in the Chapter 
headed "of the trial of warrant cases hy 
Magistrate.” Both sections oontempiaw 
an iD:iuiry into gome alleged 
as a result a discharge before any c a g 
is framed against the accused, 
charge may also take place under a. > 
which again illustrates the ^ ' 

of the Code that a discharge should pre¬ 
cede the framing of a oharp. I ® ’ 

however, say and must not be ,. 

as saying, that an accused cannot 
charged otherwise than under the ®P® 
provisions referred to. ^So much o 
meaning of the term discharge. 

the present case the ^PAnal! 

quitted of an offence under S. 4 d , | 

Code. With that acquittal th® 
sions Judge had no power to in 
But an offence under S. 467 being eX' 
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«lusively triable by the Court of Sessioo 
the petitioner under Gl. (4), S. 403, was 
4nd is) still liable to be tried for that 
oftenoe, the acquittal under S. 465, not 
operating as a bar, and if the petitioner 
oan be said to have been discharged in 
respect of any such offence it was compe¬ 
tent to the Sessions Judge to direct his 
committal. In my opinion the acquittal 
of the petitioner on the charge actually 
Iramed does not necessarily imply that 
the Magistrate discharged him in respect 
of any other charge which might have 
been framed. Nor does the mere omission 
of the Magistrate to frame a charge under 
S. 467, carry the case further. So far as 
the record shows, the Magistrate never 
considered whether the accused bad or 
bad not committed an offence under 
S. 467. His mind was never directed to 
that issue aud it was not inquired, into. 
It is not sufficient to say that the result 
is the same as if the petitioner had been 
discharged. That argument might be 
stretched to cover a case in which an 
accused has never been placed before a 
Magistrate at all. Clearly the mere fact 
that an accused has not been charged with 
an offence is in itself insufficient. At least 
the Magistrate must consciously do some¬ 
thing or make some order which shows 
that in his opinion, on the materials before 
him, the accused should not be charged 
with, or tried for, that offence. 

Frima facie, therefore, as S. 436, is 
worded, I should hold that the petitioner 
was not discharged either properly or 
improperly in respect of the offence non- 
alleged under S. 467, and that the learned 
Sessions Judge had no power to direct bis 
committal, or to order a further inquiry 
under proviso (b). The learned Pleader 
for the petitioner referred to the decision 
of this Court in the oase of Baijanatk 
Pand£v V. Gauri Kanta Mandal (l), a 
deoieion which has been followed in 
Madras; Queen.Empresa v. Sanumantha 
Beddi (2). Those cases, nodouht, support 
the view which Ihaveespressed.butthey 
go further than is necessary in the present 
owe. In both cases the Magistratj had 
taken action which amounted to a refusal 
to charge the petitioner with the offence 
exclusively triable by the Court of Session, 
ID respect of which the Sessions Judge had 
afterwards directed a committal. More- 
over, Eanumantka’a case (2) was over- 

1. (1898) 20 0»IC33. ' 

3. (1900) 93 Mad 

1918 C/119 & 120 
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ruled and Baijanatk Pandey’s case (l) 
was dissented from, by a Full Bench of 
the Madras High Co\^Tt in Krishna Beddi 
V. Subbamma {3}. There the Magistrate 
refused the request of the prosecution that 
he should frame a charge under S. 477, 
I. P. C., and acquitted the accused on 
certain other charges. His order refusing 
to frame a charge under S. 477, was held 
to be insubstanceanorder discharging the 
accused in respect of the offence alleged 
under that section. In cases arising under 
S. 437, Criminal P. C., it has been simi¬ 
larly held in this Court that an order 
though not in terms of an order of dis¬ 
charge may amount to such an order: see 
Ajab Lai Khirher v. Emperor (4). The 
cases of Queen^Empress v. Gundya (5) 
and King Emperor v. Ayyan (6), which 
were also cited before us, are nob precisely 
in point. They show, however, that the 
proceedings of the Magistrate wore nob 
void under S. 530 (p). Criminal P. C. 
For present purposes it is sufficient to 
say that the Magistratj made no order 
which was either in terms or in substance 
an order of discharge and that the learned 
Sessions Judge, therefore, had no power 
to direct the petitioner's committal to 
the Sessions Court for trial. Iq that 
view the rule must be made absolute and 
the order of the Sessions Judge must be 
set aside. 

Teunon, J. —As at present advised, 

I am included to hold that the Magis¬ 
trate’s order acquitting the accused of 
an offence under S. 465, I. P. 0., is 
tantamount to an order discharging the 
accused of the graver offence in respect 
of the same document punishable under 

S. 467. That no charge was framed and 
that the Magistrate was in fact nob moved 
bo frame a charge under the graver sec- 
tion, I am inclined to think is immaterial. 

T, therefore, reserve to myself the right 
at a fitting opportunity to refer to a Full 
Bench the question whether the oase of 
Baijanath Pandey v. Gauri Kanta Man¬ 
dal (1) was rightly decided. Meanwhile 
in the present case I assent to the order 
proposed by my learned brother, and I 
do so all the more readily as in view 
of the provisions of S. 503, sub-S. (4), 
Crimiuvl P. 0., it appears to be open to 
the Crown or to the complain ant to cake 

■XW00 2t Malise.’' 

4 . (1905) 32 Cal 783. 

6. (1889) 18 B>m 502. 

6. (1901) 21 Mad 075. 
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such further action as their respective 

legal advisers may deem appropriate. 

Hide made absolute. 

A. I. R 1918 Calcutta 946 

MOOKKRJEE AND BEACHCROFT, JJ. 

liavi Vtosad Vramanik and another— 
Defcudants—Petitioners. 

V. 

Sricharan Mandal Plaintiff Op¬ 
posite Party. r.. , 

Rule Nisi No. 928 of 1916, Decided on 
22od March 1917 , against order of Munsif 

Boalia, in Suit No. 454 of 1916. 

(a) Provincial Small Cause Courts Act 
(1887) Art. 35 (2)-Suit for compensation lor 
unlawfully cutting and removing 
misappropriating crops is not cognizable by 
Small Cause Court-Suit decreed by Small 
Cause Court without objection as to jurisdic¬ 
tion-Objection can yet be raised in review 
-Civil P, C. (1908) S. 114. 

A suit for coDipeosatiou for uolawfully cutuog 
and removing a tree and misappropriating crops 
is excepted from the cognizance of a Court of 
Small Causes by Art, 36, sub Cl. (2), Sob. 2, Pro¬ 
vincial Small Cause Courts Act as amended by the 
Provincial Small Cause Courts Amendment Act. 

of 1914. ^ 

Whore, after such a suit has been decreed by a 

Small Cause Caurt without objection by the de¬ 
fendant as to the C.url’s jurisdiction to entertain 
the suit, the defendant apflies for review, the 
Court should not refuse the application for re¬ 
view on the ground that the objection as to juris¬ 
diction was not raised at the trial. 

[r 946 O 

(b) Jurisdiction-Abience of—Inaction on 
part of defendant doe* not confer jurudic- 

tion. • 11 

Whrro ibere is an entire absence of junsdicblon 

no action on the part of the tlaintia and no in¬ 
action on the part of the defendant can invest 
the Court with jurisdiction, for iu^sd'Ction can¬ 
not be created by waiver or consent. fP CIJ 

(c) Civil P. C. (1908), S. 115-Jurudiction 
usurped by lower Court-High Court must 

Where a subordinate Tribunal has usurped 
jurisdiction it is incumbent upon the High Court 
to interfere. IP916C2J 

Jatindra Mohan Chowdhury—ioi Pe¬ 
titioners. 

Krishna Kamal Maitra—lot Opposite 
Party. 

Judgment.—This Rule is directed 
against a decree of a Court of Small 
Causes in a suit for compensation for a 
tree wrongfully cut and for crops misap¬ 
propriated by the defendant. The case 
for the plaintiff was that the land in dis¬ 
pute was his property and was in bis 
possession, that the tree had been grown 
and crops of mustard raised by him and 
that the defendant had unlawfully cut 
and removed the tree and the crops. It 
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is plain that a suit of this description ie 
excepted from the cognizance of a Court 
of Small Causes by Art. 35, sub-Cl. 
(2), of the Sch. (2), Provincial Small 
Cause Courts Act, which has been insert¬ 
ed therein by the Provincial Small 
Cause Courts Amendment Act, (1914). 
This provision excludes from the jurisdic¬ 
tion of Courts of Small Causes suits for 
compensation for acts which are, or save 
for the provisions of Ch 4, I. P. C. 
would he, offences punishable under 
Cb. 17 of the said Code. It is clear that 
if the acts attributed to the defendansare 
true, they have been guilty of mischief, 
if DOt of theft. Consequently, tbe suit 
could not be tried by the Court of Small 
Causes, No objection, however, appears 
to have been rised to tbe trial of the suit. 

But, after the suit had been decreed, 
the defendants applied for review of judg- 
rnent. The Court refused the application 
for review on the ground that the objec¬ 
tion as to jurisdiction was not raised at 
tbe trial. In our opinion, the review 
should have been granted. The objection 
as to jurisdiction was apparent on the 
face of the record. Tbe plaintiff could 
succeed onlyif bis allegations as to possM- 
sion were established. Indeed, on the 
evidence the Court ultimately found that 
the allegations were true and proceeded 
to grant relief to tbe plaintiff on that 
basis. It is clear that ur.der such oirounJ- 
stances omission on the part of the o® 
dants to take exception to the 
tion of the Court could not legalise tbe 
acts of the Court. Where there is an en¬ 
tire absence of jurisdiction, no action on 
the part of the plaintiff, no inaction oo 

the part of the defendant can 

Court with jurisdiction, for jori 9 diokion,l 

cannot be created by ) 

Oolab Sao v. Chowdhury Madho lifli i J 

and when a subordinate , tribunal 

usurped jurisdiction it is 'ucumben on 

this Conrt to interfere: Swrendra Nath v. 

Bansi Badan (2) , v. 

The result is that this rule must b 

made absolute and the decree o 

Small Cause Court J“'l8e “(jJ.nP.O. 

direct that under 0. 7, R. 1 . .jafoj. 

the plaint be returned to the plai t « 
presentation to the proper Court, as 
objection to jurisdiction is 

the earliest possible stage, the P 
entitled to the costs 'whiohjiaif- 

1. (1905)2OL J 38^ 

2. (1916) 36 I 0 467. 
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thrown away, that ia, the oosta of the 
hearing in this Oourb as also in the Court 
below. We assess theoosts in this Court 
at Ba. 16 and the oosts in the Court be. 
low at Rs. 10. The defendanta must pay 
the plaintiff this sum (Rs. 28), irrespec¬ 
tive of the ultimate result of the suit. 

V.B./R.K. Hide made absolute. 

A. I. R. 1918 Calcutta 947 
Ohaodhuri and Newbould, JJ. 
Joyti Prokash Nande —Defendant— 
Appellant. 

V. 

Muti Prokash Nande and others^ 
Plaintiffs— Respondents. 

Appeal No. 238 of 1915, Deoidad on 
21sb March 1916, from original decree 
of Ist Sub-Judge, Burdwan, D/. 30th 
June 1914. 

^ (a) Contract Act (1872), S. l72-‘'PIedge” 
lies midway between loan and mortgage. 

A "pledge ” or "pawn” as defined in S. 172, 
Gontraot Act, lies midway between a loan and a 
mortgage which wholly passess the proparty in 
the thing conveyed. [P 949 C 1] 

(bl Contract Act (1872), S. 172-Contr8ct 
of pawn^Delivery actual or constructive is 
necessary. 

It U essential to a contract of pawn that the 
property pledged should be actually or construe* 
tively delivered to the pawnee: Carter v. Wahe, 
(1876) 4 Cft D 605; Backhouse v. Charlton. 
(1878) 8 Cfi D 444; In re Rtchardson Shillito v. 
Hobson, (1886) 30 Th D 396 and Hallidaij v. 
Holgate, (1867) 3 Ex 599. Ref. [P 949 C 1] 
(ej Contract Act (1872), S. 172 — Title- 
deeds are not "goods" that may be pledged 
within meaning of S. 172. 

The law relating to pawns contained in the 
Contrast Aot is not applicable to pledges of all 
classes of documents. Title-deeds of property 
are not "goods" that may ba pledged within the 
meaning of 3. 172, Contract Act. [P 949 G 2j 

(d) Contract Act (1872),$. 178—Govern¬ 
ment securities not mentioned in S. 178 — 
Pledge of —They cannot be pledged except 
by endrosement by owner. 

Government securities which are not speoi- 
dcally mentioned la 8. 178, Contract Act, can* 
aot be pledged except by endorsement by the 
owner, even if they 'are already in the posses* 
Sion of the pledgee: 19 Cal 322 (P C), Ref. 

, [P 949 0 2) 

(e) Contract Act (1872), S. 176-Rights of 
pledge—Nature of. 

The rights of a pledgee under 8. 176. Con¬ 
tract Aot, either to sue on the Sabi or to sell the 
property plrdged are ooaonrrent rights: 22 Cal 
21 and 27 Mad 618, Ref. [P949 0 2] 

Bepin Behary Qkose aa^Jyotish Chan¬ 
dra SarAar—for Appellant. 

Bankim Chandra Mukerjee — for Ree- 
pondeats. 

Judgment.— The plainbiffeand the de¬ 
fendant are brothers. When they and 


their brother Gobi Prokash Nandy, who 
is not a party tc this suit were all minors. 
Karuna Nidhan Mukherjee was appoint¬ 
ed their guardian by the District Judge 
of Burdwan. Certain Government securi- 
ties endorsed in the names of the five 
brothers came into the hands of Karuna 
Nidhan as such guardian. The defendant 
Jyoti Prokash attains 1 his majority about 
1901. Their estate, however, remained 
under the manageinenb of Karuna Nidhan 
who acted as ths manager of the defen- 
danb and as guardian for his infant 
brothers. In or about 1909 the defendant 
wanted money for purchasing a house in 
Calcutta, but there was not sufficient 
money in the hands of his manager, in 
his share of the income from which the 
amount could at that time be paid. 
Karuna thereupon suggested that be could 
advance Rs. 50,000 from certain Govern¬ 
ment securities in his hands belonging to 
the shares of his infant brothers who are 
the plaintiffs in this suit, two of whom 
have since attained majority and the 
third still an infant being represented 
by Karuna in this suit. It appears 
that an applioation was thereupon made 
by the defendant to the District Judge 
praying that Karuna Nidhan Mukherjee 
as such guardian might have permission to 
grant the defendant a loan of Rs. 50,000 
out of the Government papers belonging 
to his minor brothers. lie ofiered to 
pay interest at 5 per cent and stuel that 
he was realy to pledge his shire in the 
djmali Government securities, meaniag 
the Gov’ernmenb papers which stood in 
the joint names of himself and bis 
brothers and also his share in the ejmali 
ornaments as security for the said ad¬ 
vance. The ornaments ware at that time 
in a room to which locks had been sepa¬ 
rately putby'Karunaand himself. Karuna 
also represented to the Judge that the 
defendant had proposed to pledge as secu¬ 
rity for the said debt his share in the 
Government securities left by bis father. 
He stated that he had originally in his 
hands Rs. 3,20,000 in Government secu¬ 
rities which stood in the joint names of 
the defendant and his brothers and that 
the defendant’s share in the said Govern, 
meat securities was Rs. 64,000, but as 
the defendant had drawn out Rs. 13,000 
which bai been previously separated from 
ths ejmali aooount anl transferred to his 
separate share ths dafeodant bad at that 
time a right to reoeive Government seou- 
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rities of the value of Rs. 51.000 only on 
account of his share. The Judge there¬ 
upon made an order to this effect: 

“The guatdian porsoually applied to me for 
permission to lend Rs. 50,000 to the elder brother 
of the minors Lala Jyoti Prokash Nande. The 
conditions of the loan to be as follows: Lila 
Jyoti Prokash Xindo will take Government 
pre-notes to the face value of Rs. 60,000 bearing 
interest at 3.J por'cent. He will pay interest at 
5 per sent on Rs. 50,000 and will execute a 
baiidnote for that amount. He will also pledge 
his share in the Government pro-notes belong¬ 
ing to his estate which amounts to Rs. 51,000 
and bis P'oth share in the ornaments left by his 
f ither. The notes »ud ornaments pledged will 
remain with bis guardian. The loan is to be re¬ 
paid bv transfer of Government pro-notes to the 
face value of Rs. 50,000 bearing interest at 3i 
percent. A time for repayment should in my 
opinion be fixed on the above conditions. The 
loan proposed is sanctioned.” 

The date ol repayment of the loan was 
subsequently fixed for three years. In 
accordance with this order Karuna 
Nidhan Mukerjee as guardian of his in¬ 
fant brothers handed over to the defen¬ 
dant Government securities for Rs. 50.000 
belouging to the infants. The defendant's 
case as regards the arrangement about 
repayment is set out in para. 5 of the 
written statement Cls. (f) (I to 4). It is 
admitted that the jewellery which was 
to have been pledged remained under 
their joint lock and key and was never 
delivered to Karuna, It has also been 
shown that a portion of the ejmali Gove¬ 
rnment securities was subsequently 
pledged by the defendant with the Bank 
of Bengal, and sold to pay off the debt 
due to the Bank. The defendant’s share 
in the Government securities is said to 
be not now in existence. In 1909 he 
had a right to receive pro-notes of the 
nominal value of Rs. 51,000 in his share, 
but no papers were specifically allotted 
to his share or kept apart. Karuna 
stated in his evidence that the defen¬ 
dant spent his share of the ejmali 
Government securities which were gradu¬ 
ally purchased by the minors and the 
cash value was taken by the defendant 
from time to time, and that finally under 
orders of the District Judge all the Gov¬ 
ernment securities were endorsed over to 
the minors according to the account which 
Karuna had submitted to the District 
.Tudge. He' also stated that the defen¬ 
dant used to take his share of the income 
of the ejmali estate and had overdrawn 
his account. The estate when under 
Karuna was kept joint and a joint jama- 
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kharan was kept by him. Karuna said 
that he had agreed to lend to the defen¬ 
dant as guardian of the minors 

“in the idea that the defendant would not be 
able to get his share separated before the repay 
meat of the amount advanced by him on behalf 
of the minors”, 

but that the defendant had drawn out 
the value as aforesaid. No specific Gov¬ 
ernment securities were pledged by the 
defendant. None were set apart. Except 
signing a pro.note for Rs. 50,000 the de¬ 
fendant did not do anything further. He 
had merely a right at that time to get a 
share in the Government securities which 
stood in the joint names of himself and 
his brothers, Government securities are 
by the statute neither negotiable nor 
transferable without endorsement on the 
back by the transferor. There was no 
such endorsement made by the defendant. 
From Exs. D and E it is quite clear that 
demands were being made for payment of 
the advance without any effect. The de¬ 
fendant was clearly told by Karuna that 
he had overdrawn his account and that 
he should immediately take steps to pay 
the amount due to his brothers on his 
pro-Dotes. The defendant, however, did 
nothing and this suit bad to be instituted 

to save his promissorynofces being barred. 

In his written statement the defendant 
submitted that Karuna was an account¬ 
able party to him and should be made a 
party to this suit iu his personaloapaoityi 
and further that this suit could not be 
adequately adjudicated upon without an 
account of the whole management of t e 
ioint estate by Karuna both for the period 
auring which the defendant was a minor 
and for the period subsequent thereto 
during which Karuna continued as 
ger of the defendant and guardian of w 
minor brothers: Ses para 14 o o 
written statement. It is stated in 
petition that the defendant’s share was 
to be pledged and the Judge directed i6 

be pledged, but no document was tnen 

executed. There was no formal handing 
over of any securities to Karuna. 
were already iothe custody 
remained in his custody. It ^ 
proved that subsequently the 
took out a portion of the ejmali ... 
raent securities and pledged them 
the Bank of Bengal. It is ^dmitted thas 

no pledge of the defendant s it 

ejmali ornaments was effected, 
be said that there was an effeotiv P 
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of his share of the seourifcies? He dealt 
with -his share in them as if it was his 
own. It may be that Karuna ought not 
to have permitted him to deal with them 
before the amount due to bis wards had 
been paid. But we are not concerned in 
this case with any breach of duty Karuna 
may have committed. 

The defendant knows that he has over¬ 
drawn his share of the joint income and 
we believe he knows fully well what has 
happened bo his share of the Government 
securities. His denial we are not pre¬ 
pared to accept. He has not scrupled to 
make a charge that the endorsement of 
payments of certain sums appearing on 
the pro-notes are false. The learned Judge 
has correctly found them to be genuine. 
The defendant pretends that he does nob 
know bow his account in the ejmali 
estate stands. He had ample opportunity 
of knowing it and the circumstances in¬ 
dicate that he must have known it. But 
we have nothing to do with these ac¬ 
counts. The learned Judge has correctly 
held that he is not entitled to have the 
accounts taken in this suit as submitted 
by him in his written statemeob. It is 
submitted before us that in any event the 
defendant is entitled to have an account 
taken of the manager’s'dealings with these 

joint Government securities. This was 
nob originally asked for, but it seems to 
us to be an indirect method of having 
the whole of the account taken. The 
learned Judge has, in our view, correctly 
held that the plaintiffs are entitled to 
have their remedy on the pro-notes inde¬ 
pendently of the alleged pledge under the 
provisions of S. 176, Contract Act. S.il72, 
Contract Act, defines a pledge. It is 
essential to the contract of pawn that the 
property pledged should be actually or 
oonstmobively delivered to the pawnee. 
Here it cannot be said that there was any 
actual delivery. It is very doubtful wbe> 
ther there was a oonstruotlve delivery in 
this case. It may be said that the Inten¬ 
tion was to create a charge on the defen¬ 
dant s share, which is not the same thing 
as effecting, a pfbdge. A pawn is not an 
equitable mortgage. It is a seonrity in- 
termediate between a simple loan and a 
mortgage which wholly passes property 
in the thing conveyed: see Carter y. 
Wake (l), Backhouse v. Charlton (2), In 

1. 1876) 4 Ob D 606=46 L J Ch 841. 

S. 1878) 8 Ob D 444=26 W B 604. 


re Richardson. Shillito v. llohon (3), 
llalliday V. Ilolgaie (4). S. 170 gives a 
clear right to the pawnee to institute a 
suit independently of the pawn, and wo 
think the learned Judge is right in the 
view he has taken. 

Section 172, Contract Act deals with 
"goods”. Certain classes of documents 
are specifically referred to in S. 176 which 
do nob include "GovernmeDb securities.” 
It is difficult to apply the law relating to 
pawns as contained in the Contract Act 
to pledges of all classes of documents.! 
Take the case of title-deeds. What can! 
the pawnee sell? There is no onuitabla 
mortgage even created by their delivery 
or deposit as collateral security outside 
Presidency Towns. They may be “goods” 
in the sense of being pieces of parchment 
or paper, bub what value are they as such? 
Mere delivery of Government securities 
gives no property in them for the pur¬ 
pose of negotiation or sale, without en¬ 
dorsement. Government securities stand¬ 
ing in the‘name3 of five persons, as in 
this case, require the endorsement of four 
of them in favour of the fifth effectively 
to vest the property in them to him. In 
the case of C/tand Baboo v. Jaga- 
bundhu Ghose (5) it was held that when 
moveable property is pledged to a person 
for money lent, he acquires a special pro¬ 
perty therein, and be is entitled, under 
8. 176, Contract Act, either to bring a 
suit against the owner upon the debt or 
promise retaining the goods pledged as 
collateral security, or he may sell the 
things pledged upon giving reasonable 
notice of the sale. Mahalinga Nadar v. 
Ganapathi Subien (6) followed the Cal¬ 
cutta case and held that both rights exis¬ 
ted and were concurrent rights. Neckram 
Dobay v. Bank of Bengal (7) was a case 
ofa pledge of Government securities, butj 
It is well known that such pledges to a! 
bank are created by endorsement and deli¬ 
very. 

There is nothing to prevent the defen¬ 
dant from asking for an account against 
the manager for his dealings with his 
estate, bub we do not think we can allow 
such an aoccunb, even in respect of the 
Government secnrities, being taken in 

8 (1886) 30 Ch D 896=56 L J Ch 741. 

4. (1867) 3 Ex 299=87 L J Ex 174. 

6. (1895) 22 Cal 21. 

6. (1904) 27 Mad 528. 

7. (1892) 19 Cal 822=19 I A 60 (P 0). 
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this suit. We dismiss this appeal with 
coats. 

v,i:./r.k. Appeal dismissed. 
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Sanderson, C. J. and Mookerjee. J. 

Lhusnn Chandra Ghosh &iid others — 
Defendants—Appellants. 

V. 

Srakanta Banerjee a.nd others —Plain¬ 
tiffs—Re3[)ondents. 

Appeal No. 2459 of 1914, Decided on 
Kith March 1916, from appellate decree 
of Addl. Sub..Judge, Burdwan, D/- 16th 
May 1914. 

Bengal Tenancy Act (1885), S. 167 — 
Person acquiring title by adverse possession 
to portion of sub tenancy is in position of 
“encumbrancer"—Notice to him, in case of 
annulment of sub-tenancy, is necessary. 

Where a person has, by adverse possession 
against a sub-tenant, acquired a statutory title 
to a portion of tbe lands comprised in the sub¬ 
tenancy, he has an interest in the sub tenanev 
and stands in tbe position of an “encumbraucer" 
and is entitled to notice from the purchaser of a 
superior tenancy seeking to annub the sub¬ 
tenancy under S. 167, Ben. Ten. Act: 10 ir R 
15; 9 Cal 3G7; 10 Cal 577; 23 Cal 863; 29 All 
593; n / C 453 and 14 I C 349. Dint. 

[P 950 011 

Bepin BeharyGhosh^nd Mohini Mohan 
Chatterjee~for Appellants. 

Mohendra Nath Boy and Kalidas 
Sirkar —for Respondents. 

Sanderson, C. J. —This is an appeal 
from the judgment of the Subordinate 
•Judge, Burdwao, in which he gave judg¬ 
ment for the plaintiff, and defendants 1 
aud 2, whom I may call the Ghose defen¬ 
dants, have appealed. Now, it appears 
that in 1886 the Mookerjees who held 
under one Amir Ali entered into an 
agreement with an individual whom I 
shall call Pal, by which a subordinate 
tenure was created, and it appears that 
this tenure was of the character of a 
permanent under-tenure. It was in res¬ 
pect of 60 bighas, but apparently prior to 
1889 a man called Gobardhan had got 
into occupation of 2^ bighas, part of the 
60 bighas, and be was paying rent to 
defendants 1 and 2, the Ghoses, and 
in 1889 Pal brought an action against 
Gobardhan and the hrst two defendants, 
the Ghoses, for the purpose of recovering 
possession of the 2^ bighas. He failed 
in that action and from that time Gobar- 
dban or some other occupant has been in 
possession of the 2i bighas, and Gobar- 
dhan or t^a other occupant has been 


paying rent to the Ghoses down to the 
institution of tbe present suit. 

Now, a suit for rent was brought by 
the landlord against the Mookerjees io 
1902, and a decree was obtained in that 
suit. The plaintiff purchased tbe land 
in pursuance of that decree and in order 
to obtain possession of the land free 
from incumbrances he gave notice or 
caused notice to be given to Pal or bis 
representatives—I am not sure whether 
he was still alive—for the purpose of 
putting an end to the incumbrance which 
was the agreement of tenancy created 
between the Mookerjees and Pal. But 
the Ghoses say in this case that they too 
were the holders of an incumbrauae 
within the meaning of S. 167, Ben. Tec. 
Act, and, therefore, they were entitled 
to notice, and that is the question in 
this case, namely, whether the Ghoses 
were in the position of holders of such 
an incumbrance as entitled them to 
notice under S. 167.1 am of opinion that 
they were. 

It appears that the tenancy was of the 
nature, as I have already said, of a 
permanent tenure which was capable of 
assignment either in whole or in part, 
and, therefore, if Pal had assigned his 
interest in the tenure in respect of the 
2i bighas to tbe Ghoses, in my judgment 
the Ghoses would clearly have been in 
the position of incumbrancers to whom 
notice would have bad to be given under 
S. 167, if the plaintiff desired to get 
possession of the land free from inonm- 
brances. There was no actual couveyaooe 
in this case, but it has been held, an 
there is no dispute about it, that at a 
events ever since 1889 the Ghoses have 
been in possession of this 2i bigh&3 7 
means of their tenants who were in fac 
occupying the 2i bighas and paying 
to the Ghoses and, therefore, as againss 
Pal they have, by reason of their pos^s- 
sion as against him, obtained title, j^cs 
as much an effective title as if 
fact conveyed his interest in the 2? big 
to the Ghoses, and for that reason 1 a 
of opinion that the Ghoses were bo er 

of an incumbranca and 

was necessary for the plaintiff, * 

desired to get possession, of the ' 

free from inonmbranoes, to 

not only to Pal which in faob be • 

but also to tbe Ghoses which lu ac 

did nob. 
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The result, therefore, is that the judg- 
raent of the Subordinate Judge was wrong, 
beoause he held that it was not necessary 
for the plaintiff to give notice to the 
Ghoses, whereas in my judgment he was 
entitled to such notice. The appeal is, 
therefore, allowed and the suit dismissed 
with costs in all the Courts. We do not 
intend to decide anything by this judg¬ 
ment which would prevent the plaintiff 
from recovering rent from the Ghoses in 
a proper proceeding. We do not think we 
can deal with that matter in this case. 

Mookerjee, J. —I agree that the de¬ 
cree of the Subordinate Judge cannot be 
supported. The facts material for the 
determination of the question of law 
raised before us lie in a narrow compass 
and may be briefly recited. Under one 
Cbongdar astalukdar the Mookerjees held 
a mukarari tenure. In 1886, the Mooker¬ 
jees created a permanent under-tenure in 
favour of Pal. In 1889, the Ghoses took 
possession of 2^ bighas of land included 
in the tenancy of Pal under the Mooker* 
jees. This adverse possession of the 
Ghoses against Pal continued for the 
statutory period and in 1901, by opera¬ 
tion of S. 28. Lira. Act. the Ghoses ao- 
4iuired a good title to this bighas of 
land as against Pal. In 1902, Choogdar 
bronghb a suit for arrears of rent against 
the Mookerjees and obtained a decree. At 
the sale held in execution of that^ decree 
on 22nd January 1903, the plaintiff pur¬ 
chased the mukarari tenancy of the 
Mookerjees under Chongdar. He then took 
proceedings under S. 167, Ben. Ten. Act, 
to annul the incumbrances on the pro¬ 
perty, that is, the tenancy created in 
1886 by the Mookerjees in favour of Pal. 
The plaintiff, it is conceded, served a 
notice under 8. 167 on Pal and the ques¬ 
tion in controversy is whether the notice 
so served affects the Ghoses. 

On behalf of the plaintiff-respondent 
it has been argued that be completely 
fulfilled the requirements of S. 167 when 
he served notice upon Pal and that he 
was under no obligation to take notice of 
the right, ff any, which by operation of 
law might have been acquired by the 
Ghoses against Pal. In support of this 
view, reliance has been placed on the 
decisions in Chunder Gooptoy. 

Raj Narain Boy (1); Krishna Qobind 
Dhur V. Hari Churan Dhurn (2); Sheo 

~1. {1868) 10 W Bis. 

3. (1888) 9 Oal 867. 


Sohyc Roy v. Tjuchmeshir Singh (3); 
Sharat Snndari Dahia v. Rhobo Pershad 
Khan (4); (hinga Kumar Miller v. Aso- 
tosh Gossami (•'i); Thamman Pande v. 
Maharaja of Vizianagram (6), which 
formulate the doctrine that adverse pos¬ 
session against a tenant is ordinarily not 
operative -as adverse possession against 
the landlord during the continuance of the 
lease. This proposition is obviously of 
no avail to the respondent. The question 
in controversy is, not whether the posses¬ 
sion ot the Ghoses was adverse bo the 
Mookerjees, but whether the Ghoses have 
acquired by operation of law the status 
of incumbrancers within the meaning of 
S. 167, Ben. Ten. Act. The appellants 
contend that this question should be an¬ 
swered in the affirmative, because they are 
persons in whom the incumbrance, that 
is, the sub-tenancy created bytboMooker- 
jees in favour of Pal in 1886, has, as to 
a portion thereof, become vested. In fact, 
after the lapse of the statutory period, 
the position of the Ghoses became that of 
grantees of 2i bighas from Pal. Conse- 
quently the notice served on Pal alone is 
inoperative so far as the Ghoses are con¬ 
cerned and has nob in any way affected 
the interest a cquired by them in the sub¬ 
tenancy. 

It may be pointed out that the transfer 
of a share of a permanent tenure or under- 
tenure or of a raiyati holding at a fixed 
rate of rent is valid under Ss. 11, 17 and 
18, Ben. Ten. Act, although, under S. 88 
the transferee of the share is nob entitled 
to claim a sub-division of the tenure or 
holding as against the landlord. The 
Ghoses here do not claim a sub-division 
of the tenancy as against the plaintiff: 
all that they assert is that they have ao- 
qoired an interest in the tenancy created 
by the Mookerjees in favour of Pal. that 
they have thus become “incumbrancers 
and that they are consequently entitled 
to notice under S. 167. This contention 
is clearly well founded on principle and 
must prevail. Reference has been made 
in the course of the argument to the deci¬ 
sion in Gokul Bagdi v. Dehendra Nath 
Sen (7) and Arsadulla v. Munseb Ah (81, 
which recognize toe principle that the 
term “ioeu mbranoe used in Ss. 159 and 
3 (18«)10Cal 677. 

4. (1886) IS Cal 101. 

6. (1896) 23 Oal 863. 

6. (1907) 29 All 693. 

7. (1911)1110 463. 

6. (1912) 14 1 0 849. 
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161, Beo. Ten. Ac";, includes a statnfcory 
title acquired by a trespasser by adverse 
possession of the land of a defaulting 
tenant. This doctrine had no application 
to the circumstances of the present case, 
because the Ghoses claimed title and 
possession, not against the Mookerjees, 
but against Pal. The true view is that 
.when a person has, by adverse possession 
against a sub-tenant, acquired a statutory 
title to a portion of the lands comprised 
.in the sub-tenancy, he has an interest in 
^the sub-tenancy, so that when on a sale 
iof the superior tenancy for arrears of rent 
the purchaser ^aeeks to annul the sub¬ 
tenancy as an ‘‘incumbrance,” such per- 
son stands in a position of an "incum. 
brancer and is entitled to notice under 
167. In my opinion this appeal must 
be allowed and the suit dismissed with 
costs in all the Courts. 

\ .B./ii.K. Appeal allowed. 
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Sanderson, C. J. and Chatterjea, J. 

Bejoy Singh Ducf/iwna—Plaintiff- 
Appellant. 


parties to the kabuliyat, as to whether the item 

isorisnotreot [P 956 C 1; P 960 0 1 } 

(b) Bengal Regulation (1812), S. 3 -Ii ll 
only rent and not any other item though not 
indefinite nor arbitrary that can be recover- 


The concluding portion 
of S. 3 does not mean that the Court is to enforce 
payment of every sum which is not indefinite 
and which may have been specifically asieed 
upon between the parties, but it is only the rent 
and not any other item, though neither indefi¬ 
nite nor arbitrary and though agreed upon to be 
paid in the written engagement of the tenant, 
wh^h can be recovered under the Regulation: 
1 /Ca^ ,26. FoH. [P956C3) 

K®8“l»‘5»«(1812).S.3-Abwab. 

Per Chatterjea, J .—As regards the question 
whether an additional sum (claimed by the land- 
ord) under a kabuliyat is or is nob an abwab 
there is no difference between a raiyati holding 
and a permanent tenure. [P 959 Q 1 ) 

(d) Bengal Regulalion{1812), S. 3—‘‘Renl"' 
—Meaning explained. 

For the purpose of deciding whether a certain' 
sum specified in a kabuliyat is or is not an ab¬ 
wab, every consideration for a lease is not neces¬ 
sarily “lent” within the meaning of S, 3. 

, , [P969C2) 

(ej Bengal Regulalion (1812), S. 3-Abwab 
—Question whether sum specified in “leise”^ 
is abwab depends on construction of con¬ 
tract. 


V. 

Krishna Behari Biswas and another — 
Defendants—Respondents. 

Utters Patent Appeal No. 23 of 1916, 
Decided on 28th March 1917, against 
decree of Newbould. J . D/. 28th January 
1916, in Appeal No. 3881 of 1916. 

(a) Benpl Regulation (1812), S. 3—Sum 
named in kabuliyat held to be abwab and not 
intended by parties to form part of rent and 
hence irrecoverable. 

In a kabuliyat executed in the year 1883 in 
respect of a patni tenure, the rent was fisedab 
Ks. 3,315-4-0 and in a subsequent clause it was 
stipulated by the tenant, “besides this I shall 
continue to pay in the month of Badhra every 
year the sum of Rs. 15 as the mamuli for the 
Iswar Thakur (idol) at your house. In the de¬ 
tails of instalments, the said sum of Rs, 15 was 
not included. The sum cf Rs. 3,315 4-0 was 
referred to throughout the kabuliyat as the rent, 
and the Rs. 15 was neither described nor treated 
as part of the rent in any part of the kabuliyat. 

Held: that the sum of Rs. 16 could not be re¬ 
covered by the zamindar, as it was an abwab and 
was not intended by the parties to form part of 
the rent or to be payable in respect of the use and 
occupation of the land. [P 955 c 2] 

Per Ghatterjea, J .—Even assuming that the 
suni of Rs. 16 did form part of the consideration 
for the use and occupation of the land, it was 
not recoverable under Regulation 5 of 1812 as it 
did not form.part of the rent, Dor was it treated 
by the parties as part of the rent. The fact that 
a certain item is dealt with in a kabuliyat in a 
separate clause or that it is not included in the 
instalments of rent specified, baa an important 
bearing upon the question of the intention of the 


Per Sanderson, C. /.—Whether a particular 
sum specified in a lease 0 : agreed to be paid by 
the tenant is or is not an abwab, znnst depend 
upon the proper constinction of. the contract 
made by the tenant and if upon a fair interpret¬ 
ation of the contract it can be seen that a parti¬ 
cular sum is specified in the contract 01 agreed 
to be paid as the lawful consideration for the use 
and occupation of the land, i. e., if it is really 
part of the rent although not described as snob,, 
the landlord can recover it. [P 956 01]. 

Earn Chandra Majumdar—lai AppoU 
lant. 

Mahendra Nath Boy, Monmotha Nath 
Boy and Sasodhur Boy-^tor Respon¬ 
dents. 

Sanderson, C. J.— This is an appeal 
from the judgment of Newbould, J*» 
whereby he affirmed the judgment of the 
first appellate Court. The plaintiff s 
claim was for Rs. 3,330 as arrears of 
rent. The defendants pleaded that the 
rent was Rs. 3,315 per annum and that 
the further sum of Rs. 15 claimed by the 
plaintiff was in the nature of an abwab 
and was not recoverable. It appears that 
in 1883 a kabuliyat was executed by 
Sharan Biawas, the predeoessor-iu inte- 
reat of the defendants, in favour of one 
Roy Dhanapat Singh Bahadur, who sub¬ 
sequently sold the mahal to the plaintiff* 
In this kabuliyat the annuai reotal is 
stated to be Ra. 3,316 4.0, 
further provided by the doou“®°^ 
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the defendants’ predecessor should pay in 
the month of Bhadra every year the sum 
of Re. 15 in respect of a Thakur. The 
words of the clause, according to a trans¬ 
lation which was agreed upon by the 
learned vakils who argued the case, were 
aa follos?s: 

“Besides this I shall continue to pay in the 
month of Bhadta of every year the sum of R'*. 15 
as the mamuli (usual) lor the Iswar Thakur at 
ycur bouse at Azimgunj. If I fail to pay the 
aforesaid sum amicably, then you shall deduct 
the same from the money remitted by me as the 
rent or sue for the amount along with or scpa* 
rately from the arrears of rent. I shall not take 
objeotioDs thereto." 

The clause relating to the annual ren¬ 
tal was near to the beginning of'this docu¬ 
ment, and the clause relating to the 
Ri. 15 was near the end of the kabuUyat. 

A schedule setting out ' details of instal¬ 
ments” was attached to the kabuliyat. 
Therein the total jama was stated to be 
Rs. 3,315-4-0 and neither any of the 
monthly instalments nor the total inclu¬ 
ded the payment of Rs. 15 in respect of 
the Thakur. The learned Judge held that 
the sum of Rs. 15 could not be regarded 
as part of the rent but must be regarded 
as an irrecoverable "abwab.” From this 
decision the appeal has besn brought. It 
was argued ou behalf of the appellant 
that the learned Judge's decision was 
wrong and that the Rs. 15 was recover¬ 
able because the liability to pay it was 
created at the same time as the putni, 
and in the same document, that the 
agreement bo pay Rs. 15 was part of the 
consideration for the grant of the putni, 
that the said snm was neither an arbit¬ 
rary nor an indebnite cess within the 
meaning of S. 3, Regulation 5 of 1812 and 
that being so and the sum of Rs. 15 be¬ 
ing part of the consideration for the 
pntni it oonld not be an "abwab. ' On 
the other hand, it was argued on behalf 
of the defendants that the sum of Rs. 15 
was not part of the rent and was nob 
money payable for the use and occupation 
of the land, but was a sum which was 
stipulated and understood by the parties 
as being additional to the rent and was 
therefore an abwab, even though the sum 
itself was not indeBnite and though the 
clause relating to the payment thereof 
was dehnite. The kabuliyat was exeou- 
ted in 1893 and it was agreed by both 
sides that the matter vyas governed by 
S. 3, Regulation 5 of 1812. The words of 
the section are as follows: 


“Such part of R^g. P of 1^93 and of Reg. 4 of 
1791 as rfquiro that tho propriotois of land shall 
proparo forms of pattas, and that such forms shall 
bo revised by the Collcctjrs, and wbich declare 
that oogaRomonts for rent contracted in any 
other mode than that proscribed by tho IloRula- 
tiou 9 in question shall bo doeuicd to bo invalid, 
are likewise hereby rescinded, and the proprietors 
of land shall henceforward bo considerod com¬ 
petent to grant leases to their dependent taluk- 
dars, uuder-farmers and raiy.ats nud to receive cor* 
rospondiuR engagements for the pajmonl of rent 
from e.ach of those classes orauyoibers classes of 
tenants, according to such form a.s the contract¬ 
ing parties mav deem mott convenient and most 
conductive to their respective interests: provitkd, 
howover, that nothing herein contained .‘■ball bo 
construed to sanction or legalize the inipo'.iliiin of 
arbitrary or inderinito ccssts, wbethcr under the 
denomination of abwab, matbat or any other de¬ 
nomination. All stipulations or reservations of 
that nature shall be adjudged by the Courts of 
judicature to be null and void, but the Courts 
ahall, notwithstanding maintain and give effect, 
to the definite clauses of the engagements con¬ 
tracted between the patties, or in other words, 
enforce payment of such sums as may have been 
specifically agreed upon between them." 

There is no definition of the term ab¬ 
wab” in the Regulation, but for the appel¬ 
lants it was argued that the accurate de- 
fiinition of the term "abwab’’ was tliafc 
which wag approved by O'Kinealy, J., in 
bis judgment in Hadha Prosad Siyujh v. 

Bal Kowar Koeri {l) as follows: 

"The term is particularly used to distinguisb- 
the taxes imposed subsequently to the establish¬ 
ment of the asul, or original standard rent, in 
the nature of addition thereto. In many places 
they had been consolidated with the asul, and a 
new standard assumed as the basis of succeeding 
impositions." 

That being the meaning of the word, it 
was urged that it would not be applicable 
to the payment of Rs 15 in this caee, for 
it was agreed between the parties at the 
time the original rent was agreed, and in 
the very document by which the rent was 
reserved; and that inasmuch as tho sura’ 
in question is neither arbitrary nor inde- 
~ finite, and was part of the consideration 
for the patni, it can be,recovered even 
though it cannot strictly be said to be- 
part of tho "rent” agreed upon. To this- 
argument the respondents reply that un. 
less it was part of the rent or under¬ 
stood and agreed by tho parties to be part 
of the “rent” properly so called it cannot 
be recovered, and they rely principa ly 
upon two cases-First, a Full Bench de- 
oision in Chullan Mahton v. TtlMart 
Singh (2) and a decision of the Judicial 
Committee of the Privy Council in the 
same case reported as Tilukdari Stngh v. 

1 . (1890) 17 Cal 726. * 

2. (1885) U Cal 176. 
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Chult'in Mahton (3) and second, Badha 
Prosad .'Singh v. Bal Kowar Koeri (1), 
In my julginenfc the actual decisions in 
tlio30 cases do not cover this cise, though 
expressions of opinion in sonae of the 
ju Iginents of the leirnel Judges in this 
Court arecertainly material. In the case 
of Chultan ^lahton v. Tiliikdari Singli{2), 
the items in dispute were claimed as 'ab- 
wabs" and the Judicial Committee’s de¬ 
cision was tint the High Court was right 
in holding them to be “abwabs” and that 
if they were payable at the time of the 
Permanent Settlement, they ought to have 
been consolidated with the rent under 
S. 54, Reg. 8 of 1793, and not being so 
consolidated they could not be recovered: 
and if they ware not payable at the time 
of the Permanent Settlement, they would 
come under the description of new ‘ ab- 
wabs” in S, 55 and so would be illegal. 
There was no written agreement, as in 
this case, providing for the payment of a 
definite sum, made at the same time as 
the agreement for rent, and the Judicial 
Committee did not decide the point now 
before us. In theFull Bench case reported 
as Badha Prosad Singh v. Bal Kowar 

Koeri (1) the reference was: 

"Whether the portions of the claim that are 
objected to as coming under the denomination 
Barak neg and kburuch are illegal cesses, or 
whether they are recoverable as rent by reason 
of their having been paid fora long time along 
with the rent and without any speciflcatioo in 
the rent receipt^.;? 

and the Court held that the amounts 
sued for under the head of sarak neg and 
kburuch were abwabs and not recover¬ 
able. The point now before us was not 
involved in this decision. In this case, 
however the judgments were of an 
elaborate nature and entered upon a con- 
sideration of the subject of the recovery 
of abwabs, much of which was not neces¬ 
sary for the decision as was pointed out 
by O’Kinealy, J., at p. 742. The opinions 
of these learned Judges, however even 
though not strictly necessary for the de¬ 
cision of the case, must carry great 
weight and the majority seem to have 
come to the conclusion that the last four 
lines of S. 3, Begn. 5 of 1812 referred to 
the ground rent of the Permanent Settle¬ 
ment, conQrming in this respect Mit- 
ter, J.’s opinion in Chulton Mahton y. 
Tilukdari Sengh (2) where he said; 

"Thi3 pcovlaioD. . . .refers only to the amount 
which is by the contract fixed as the rent pay* 
able to the landlord.** _ . 

3. 11 Oil 131=16 I A 152 (? C). 


This is the view as to the construction 
of the section which seems to have been 
acted upon in this Court since 1885 and 
whatever one’s own views might have 
been if the matter were free from judicial 
opinion, I do not think it would be right 
for us sitting in a Division Bencl^of this 
Court to depart from a construction 
which has been adopted for so many 
years. lo Badha Prosad Singh v. Bal 
Kowar Koeri (1) Petheram, C. J., how¬ 
ever went further and expressed the opi- 
nion as follows at p. 739: 

"By this judgment I uoderstand the Privy 
Council, while afiirming that of the High Court, 
to go beyond it and to hold that under the Re* 
gulaiioDS nothing could be recovered for the oo* 
cupation of land, except one sum which must 
include everything which was payable forsneh 
occupation arrived at either by agreement or by 
some judicial determination between the parties, 
and that any contract, whether express or impli¬ 
ed, to pay anything beyond that sum under 
any name whatever, for or in respect, of tbe land 
could not be enforced," 
and he emphasises tbe point by declar¬ 
ing at p. 740 that the judgment of the 
Privy Council 

"decided that nothing can be recovered from (he 
tenant except tbe one snm fixed as tbe rent of 
tbe land." 

On the other hand Ghose, J.i at P* 767 
interpreted the decision of the Privy 
Counoil as follows: 

"I do not understand that they intended to 
goany way beyond what Miiter.J-.said mhts 
judgment, and to lay down, as it is said they 

did lay down, that nothing, save and except one 
sum, including every item of payment could be 
recovered as payable for the occupation ol Ian , 
and that an agreement to pay anything bejon 
that sum, although it might be a lawful co 
sideration for the lease, could net be enfoi . 
It appears to me that if in any given case 
Court finds that any particular sum epeci 
tbe lease or agreed to be paid is 

sideration for the use and occupation of any ♦ 

that is to say, if it is really part of the wnv 
although not described as such, st 
. justified iu holding that it is not abwab, ana w 
recoverable by tbe landlord. 

It is to be noticed that the interpreta¬ 
tion placed upon the Privy Council s jadg- 
ment by Petheram, 0. J., has not 0 
followed in this Court, as for instance. 
Kalanand Singh v. Easterm 
and Agency Co. Ltd. t (4). 
it was agreed that the lessee should p 
a fixed sum of Rs. 4.300 of rupees 
4,300 was described as jama, Re- 
selami towji and Rs. 5 astehwari dasar • 
It is to be noticed that tbe sum fixe 
reofc was Bs. 4,300 and other two suo 
oouM not be called repfe io ^ ^_ 

4. 19 IC 701. 
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flense, yet it was held that they could be 
recovered on the ground that the pay. 
ment of the specific sumfl was provided 
for and agreed upon in the lease creating 
the tenancy and that the stipulation for 
such payment was not stipulation or re* 
eervation for the pryment of arbitrary 
or indefinite cesses bat were in the 
language of the S. 3, Regn. 5 of 1812, 

“a definite clause in the engagement con¬ 
tracted between the parties which should 
be maintained and given effect to and 
that in fact the two sums then in qucs. 
tion, though not described in the lease as tent, 
were in reality part of the consideration for which 
the tenancy was created and part of the rent 
agreed to be paid:’* see the judgment in that case 
at p. 85 of 18 C. L. J. 

There are other cases in which the 
interpretation given by Petheram, C. J., 
to the decision of the Privy Council in 
RadhaProiad Singh v. BalKowarKoeri 
(l), has not been followed, e g., 
nlla Khan Bahadur v. Tirthbashini (5). 
Mathura Prasad v. Tota Singh (6), and 
Upendra Lai v. Atullu (7). In the first 
of these oases it was argued by the vakil 
for the respondents that the mere fact of 
the amount claimed on account of chouki- 
dari tax not being consolidated with what 
was called the patni rent but being^ kept 
separate, was enough to render it an 
abwab and, therefore, not recoverable 
and Tilukhdari Singh y.ChuUanMahton 
(3), and Radha Prosad Singh v. Bat 
Kowar Kceri (l), were cited as authoriti¬ 
es for the proposition. The learned 
Judges, however, though they said that 
there were passages in some of the judg¬ 
ments delivered in these cases which, 
taken alone, might appear to lend support 
to the respondents’ contention, did not 
adopt the argument. It seems, therefore, 
that the rule which has been followed in 
this Conrt is that each case must depend 
upon the proper construction of the 
contract before the Court and if upon a 
fair interpretation of the contract it can 
be seen that a particular sum is specified 
in the oontfaot or agreed to be paid as 

(the lawful consideration for the use and 
occupation of the land, t. e., if it is really 
part of the rent altbongh not desoribed 
las such, the landlord can recover it, and 
apply this rule to the present case. It 
is necessary, therefore, to consider the 
nature of the payment which is in qnes- 
tion. 

b. (1(395) 93 c*i oso. 

6 . (1918) 40 Oal 6C6=17 I 0 177. 

7. (1916) 86 1 0 404. 


It is a yearly payment for the Iswar 
Thakur at the lessor’shouseatAzimgunj, 
and the nature of it is shown by the fact 
that the plaintiff who is the assignee of 
the lessor has nothing to do with the 
Thakur at Azimgunj and does not main¬ 
tain it in any way. Further, the clause 
relating to the payment of the sum of 
Rs. 15 and to its recovery is that couched 
in terms which led me to think this pay¬ 
ment cannot have been intended by the 
parties to be part of the rent or to he 
payable in respect of the use and cccu- 
pabion of the land; in addition to this 
there is the absence of any reference to 
this sum in the details of the instalments 
of the end of the dccuraent, and on true 
construction of the terras of the lease I 
have come to the conclusion that this 
sum of Rs. 15 was not intended by the 
parties to be part of the consideration 
for the use and occupation of the land or 
as part of the rent and therefore, is not 
recoverable. Consequently, in my judg¬ 
ment, this appeal should be dismissed 

with costs. 

Chatterjea, J.—The question involv¬ 
ed in this appeal is whether a sum of 
Rs. 15, which was agreed upon to be 
paid by a permanent tenure-bolder under 
a kabuliyat as the "roamuli for the Iswar 
Thakur at the house” of the zeminder 
is or is not an abwab. The kabuliyat 
was in respect of a patni tenure and was 
executed in the year 1882. The rent of 
the patni was fixed at Rs. 3, 315-4.0. In 
a subsequent clause it was stipulated: 

“BeBides this, I shall continue to pay in the 
month of Bhadta of every year the sum of Rb. 15 
as the mamuU for the lewat Thakur at your 
house at Azimgunj." 

In the details of instalment the total rent 
stated to be Bs. 3,315-4 0, which was 
distributed into twelve monthly instal¬ 
ments specified in the lease and did not 
include the said sum of Rs. 15 which was 
made payable only once, in the month 
of Bha)ira every year. The sum of 
R8 3,315.4.0i8referred to throughout the 
kabuliyat as the rent, and the Bs. 15, as 
already stated, was neither described nor 
treated as part of the rent in any part of 
the kabuliyat. Then it was provided 
that if the patnidar failed to pay the said 
sum of Rs. 16 amicably, the zemindar 
would be entitled to dednot the said 
amount from the money which might be 
remitted by the patnidar as the rent, or 
realise the amount along with the arrears 
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of rent, or serarately, by iostitutiug 
suit?, thus clearly (listioguishitg the 
saifl sum of Rs. 15 from the rent. These 
[irovisious would have been wholly un. 
necessary, had tho sum of Rs. 15 been 
part of tho rent. There is nodoubt, there¬ 
fore, tliat the sum of Rs. 15 did not form 
part of tho rent, nor was it treated as 
part of the rent. 

It is contended on behalf of the appel¬ 
lant that the said sum cf Rs. 15 formed 
part of the consideration for the patni 
lease and is therefore recoverable. But 
in the first place, I do not think the said 
sum is part of the consideration for the 
patni. The sura was agreed to be paid 
as the customary present to the deity at 
the hou.se of the then zimindar, Dhaopat 
Singh. The plaintilf is an assignee of 
Bhanpat and ho has nothing to do with 
the Thakur at A/iimgunj which is main¬ 
tained by the sons of Dhanpat, the origi¬ 
nal lessor. The “ruamuli for the Iswar 
Thakur,” I think, cannot be claimed by 
the plaintiff, as it was not money payable 
on account of ihe use and occupation of 
land. In the next place, even assuming 
Ithat it did form part of the consideration 
'for the use and occuption of the land, I 
am of opinion that it cannot be recover¬ 
ed as it did not form part of the rent. It 
is contended on behalf of the appellant 
that if a specific sum which is neither 
uncertain nor indefinite is agreed upon to 
lie paid in the lease creating the tenancy 
as part of the consideration for the use 
aud occuption of the land, the stipulation 
to pay such a sum is not void and must 
be given effect to, and reliance is placed 
on the provisions of S. 3 Regn. 5 of 
1812 (which is the law applicable to the 
present case) and certain decisions of 
this Court. Now S, 3 of that Regulation 
runs as follows: 

"Such part of Regn. 8 of 1793, and of Regn. 4 
of 170j, as required that the proprietors of land 
shall prepare forms of pattas, and that such 
forms shall be revised by tbo Collectors and 
which declare that engagements for rent con¬ 
tracted in any other mode than that prescribed 
bv the regulations in question shall be deemed to 
be invalid, are likewise hereby rescinded; and 
the proprietors of land shall henceforward be 
considered competent to grant leases to their de¬ 
pendent talukdars, under-farmers and raiyatsand 
to receive corresponding engagements for the 
payment of rent from each of these classes, cr 
any other classes of tenants, according to such 
form as the contracting patties may deem most 
convenient and most conducive to their respec¬ 
tive interests; provided however that nothing 
herein contained shall be construed to sanction 


or legalise the imposition of arbitrary or inde- 
daite cesses, whether under the denomioation of 
‘abwab’ or ‘matbat’ or any other denomination. 
All stipulations cr reservations of that nature 
shall ba adjudged by the Courts of Jadicature to 
be null and void; but the Court shall notwith- 
standing maintain and give effect to the definite 
clauses of the engagements contracted between 
the parties, or in other words, enforce payment 
of such sums as may have been specifically 
agreed upon between them.” 

It will be seen that the section clearly 
prohibits the imposition of arbitrary or 
indefinite cesses, whether under thede- 
nomination of abwab, mahtut or any 
other denominatioo. It is true that the 


concluding portion of the section says; 

“The Court shall notwithstanding maintain 
and give effect to the definite clauses of the 
engagements contracted between the patties or, 
in other words, enforce payment of such bqos 
as may have been specifically agreed upon bet¬ 
ween them.” 

But I think that does not mean that 
the Court is to enforce payment of every 
sura which is not indefinite and which 
may have been specifically agreed upoo 
between the parties. If that is the cceaQ- 
ing of the section, a stipulation to pay a 
fixed sum (in addition to the rent) expresB 
ly described as abwab or mahtut, il 
specifically agreed upon in the contract 
creating the tenancy, must be enforced. 
It may be said that an abwab or mabtul 
is an arbitrary oeses and is expressly pro 
hibited by the section, and therefore can¬ 
not be recovered even if specifically 
upon. But the section prohibits the im¬ 
position of cesses not only under the de- 
nominations of abwab or mahtut, but of 
any arbitrary or indefinite cese under 
any other deuomination. The conoludiug 

portion of S. 3 Regn. 5 of 
up for consideration before 
in the case of Chultan Mahton v. * 
dari Singh (2) and Mitter, J. (Totten 

andPigot, J.J., concurring with himir^ 

ferring to the last four lines o! tw 

section observed at p. 184 of tb® 

"Tbia provision, it seems to me, refers omy 

the amount which is by the MBtioo 

the rent payable to the Bndlord. »lhe 
in question provides mainly that the pr P . 
of land sbail thenceforth be competent - 

leases to raiyats. etc,.and to f 

engagements for the payment f®?* 'lion in 
Having regard to the words of tbs w ,, 

question italicized, I think the ® 
fied, refer to the amount of the rent spe 

It is true the question referred to 

Full Bench was whether 

over and above the rent describ 

zamindari papers and in the 

abwabs were legally recoverable. 
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the argument however before the Court 
was that as there was a oontraot bet¬ 
ween the parties for the payment of the 
eums olaimed in that case, under the 
latter portion of S. 3, Regulation 5 ^ of 
1812, the plaintiffs were entitled to re¬ 
cover them. So that the construction of 
that section came up for consideration be¬ 
fore the Full Bench. On appeal the 
Judicial Committee, no doubt, affirmed 
the decision in that case upon a consider- 
ation of the provisions of Ss. 54 and 55, 
Regulation 8 of 1793, and held that if 
the abwabs claimed existed at the time 
of the Permanent Settlement, they ought 
to have been consolidated with the rent 
under S. 54 of that Regulation, and if 
they were not payable at that time they 
would come under the descriptions of 
new abwabs under S. 55, and therefore 
could not be recovered. But their Lord¬ 
ships did not disapprove of the view 
taken by the Full Bench as to the con¬ 
struction to be -placed on' S. 3, Regula¬ 
tion 5 of 1812, A similar view was taken 
by the Full Bench in the case of Badha 
Prosad Singh v. Bal Kowar Koeri (l). 
The question in that case was whether 
certain cesses under the denomination of 
sarak neg and khuruch, which bad been 
paid for a long time along with the rent 
and without specification in the rent re¬ 
ceipts, were recoverable. They were not 
agreed upon to be paid by any written 
engagement at tbe creation of the tenancy 
or as part of the rent, and appear to have 
been subsequent impositions. But the 
correctness of tbe decision iu Pudma- 
nund Singh v. Baij Nath Singh (8) hav¬ 
ing been questioned in the order of refer¬ 
ence tbe provisions of S. 3, Regula¬ 
tion 5 of 1812, were considered by the 
Full Bench in dealing with the question 
of abwabs, and the opinion of the learned 
Judges is certainly entitled to great 
weight. O’Kinealy, J., (Prinsep and 

Pigott, JJ., agreeing with him) observed 
at p. 752: 

By 8. 2, Begn. 18 of 1812, tbe proprie- 
lora were empowered to grant leases of any form 
for rent, and by 8. 8, Regulation 5 of 1812. they 
were empowered to receive from tbe tenants; cor¬ 
responding engagemeotB for the payment of rent' 
and it only. No further power was given. And 

if to mark the distiaotion betweeu cesses and 
rent, the former are referred to as paid under sti¬ 
pulations or reservations, tbe lalteronderengage¬ 
ments, and it was tbe engagements for tbe pay- 
of rent, and not the stipulations for cesses that 
were to be enfo rcsd. It was n ot tbe intention of 

8 . (1888) 16 Cal 828. 


tbe framers of this Regulation to allow the par¬ 
ties to contract for anything in money or in kind 
not then known ns rent, and when they des¬ 
cribed abwabs and mabtuts as arbitrary or indo- 
finilc they wore only using words applied to 
these assessments from 1772. Rearing this in 
mtud, a comparison of the latter portion of this 
section with Ss. 51 and 57, Regulation 8 of 
179-*^, shows that tbe words ‘apecificilly agreed’ 
in Regulation 5 of 1812 are the same as' speci¬ 
fically stated’ inS, 57, and refer to the one speci¬ 
fic sum of S. 51 in the Permanent Settlement. 
They have no reference to cesses. This is the view 
taken bv the Pull Bench in Chultan Mahton's 
case (2). where it is that tbe last four lines of 
S. 3, Regulation 5 of 181-2 refer to tbe ground 
rent in the Permanent Ssttlement.” 

We have beeu referred fco certain ob- 
servations of Baoerjee, J., in the case of 
Assannlla Khan Bahadur v. Thirthaha. 
shini (5) iu support of the appellant’s 
contention. The amount objected to in 
that case was chowkidari cess, which tbe 
patnidar agreed to pay to the zamindar. 
The agreement to pay chowkidari tax by 
a patnidar. as pointed out in that case, 
could not possibly be considered as a sti¬ 
pulation to pay an arbitrary or indefinite 
cess in the nature of an abvvab within the 
meaning of S. 3 of tbe Regulation. It is 
true Banerjee: J. (in referring to thefact 
that the majority of tbe learned .Tudges 
in the Full Bench case of Badha Prosad 
Singh v. Bal Kowar Koeri (1) took the 
same view of Rtgulation 5 of 1812 as was 
taken by the Full Bench in Chultan 

Mahton’s case) (4) observed that 
"(be majority of the Full Bmch io fbe former case 
based tboir conclusion that Pudmanund's case (8) 
was wrongly decided, notiupon'tbe'ground that the 

items there claimed.were kept separate 

from tbe amount styled tbe rent, and were, there¬ 
fore, not recoverable; but upon the gronud that 
they were from their very nature no part of tbe 
ground rent, the items being eelami and 
tchwari” 

But that involves a distinction bet¬ 
ween rent and cesses; and Banerjee, J., 
himself in tbe case otSreeKanta Pershad 
V. Irshad Ali Sarkar (9) disallowed tbe 
“price of presents and unpaid labour” in 
addition to the root stipulated for in tbe 
kabnliyat, on the ground (among others) 
that they were dealt with separately from 
the actual rent in the kabuliyat. The 
construction of S.3, Regn. 5 of 1812, now 
put forward on behalf of the appellant 
was distinctly set up in the case of Piid- 
manund Singh v. Baij Nath Singh (8). 
That was also a case of a permanent 
tenure and the tenant agreed to pay a 
oartaio fi. ^ -jumas rent and also certain 
other items i’esignated selarpt and teb wari. 

Tl^l 17 I U 178. 
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in tli 0 contract creating the tenancy. 

Tottenham and Ghcse, dJ., held 
“ lh;it they were not illegal cesses within the 
Foil Bench ruling of ChuUan Mahtcn v. Taluk- 
dan (2), not being uncertain and arbitrary 

in their character, but specific sums which the 
tenants agreed to pay to the landlords and the 
payment of which, no less than the paymentof 
rent itself, formed part of the consideration upon 
which the tenancy was created, and which were 
in fact part of the rent agreed to bo paid, although 
not so described; tbev were recoverable, there¬ 
fore, under Regn. 5 of 1812." 

In the Full Bench case of liadha 
Prosad Singh v. Bal Kowar Kocri (l), 
however, Ghose, J., although be repeated 
the same observations, said at p 768with 
reference to the opinion expressed in 
Pudmamind's case (S) as follows: 

I mtv hero observe that it was not In- 
teuded thereby to hold auythinp that net 
arbitrary and iDdefioite is recoverable, althougb 
it may not be partol the rent. In that case, buh 
the oloments tvere supposed to bo pre^eot, viz , 
that the items io question were not c( an arbi* 
trary or indefinite cbaraccer; and seccndly, they 
formed part of the rent agreed to be paid. I am, 
bovvovr, bound to $ay that having since more 
carefully considered the subject, I have come to 
the opinion that we were not right in bolding 
that the items cf tebwari and selami were p^^rt of 
the rent stirulated to be paid under the lease. 
They were, I now think, ab^'abs.'^ 

So that according to the opinion of 
Judges in the two Full Bench cases (in. 
eluding Ghose, J., himself) it is only the 
rent, and not any other item though nei- 
ther indehnite nor arbitrary aod though 
agreed upon to be paid in the written 
engagement, which can be recovered 
under the Regulation and the contrary 
view taken in Piidmanund's case (8) was 
dissented from. Tne question, therefore, 
is what is the rent which is recoverable 
under the Regulations. Is it the single 
item which may be called the rent pro¬ 
per, or does it include any other item 
which is cousoliiated with it, and agreed 
upon by the parties as the rent. In Radha 
Prosad's case (l), Petheram, C. J., was 
of opinion that the Judicial Committee io 
Tilukhdari Singh v. Chulhan Mahion 
(3) while affirming the judgment of the 
High Court went beyond it, and held 
that: 

“ under tbe Regulations nothing could be're* 
covered except the sum, which ■ must include 
everything ..which was payable for such occupa* 
tion arrived at either by agreement or by some 
judicial determination between tbe parties, and 
that any contract to pay anything beyond that 
sum under any name whatever for or in respect of 
.the occupation of the land could not be enforc* 
ed." 


O’ Kinealy, J., also (as stated above) 
observed with the concurrence of two 
other Judges that it is only one 8peoi6o 
sum being the “ground rent” of the Per- 
manent Settlement which can be recover, 
ed. The view, however, that nothing be- 
yond “one sum” can be recovered bas not 
been followed io the subsequent cases, un- 
less the expression “one sum” was meant 
to include a consolidated sum agreed upon 
as “the rent” though consisting of more 
items than one. In all tbe subsequent 
cases tbe only distinction which has been 
drawn is that between the sum agreed 
upon as the rent (i, e,, tbe amount 
which is 6xed by the contract as the 
rent) and J^ums not so agreed upon, and 
the decisions proceed upon the view 
that more items than one may constitute 
the rent, if it appears from the lease 
that more items than one have been treat¬ 
ed by the parties as part of and inollided 
in the ‘rent’ and described as such in tbe 
lease. It is unnecessary to go into all 
these cases in detail. Where a lease pro¬ 
vides for payment of a 6xed sum as rent 
aod also provides for the payment of 
certain other fixed sums apart from tbe 
rent (for instance as the price of certain 
articles), such amount has been held to 
be an abwab though stipulated to be paid 
by the written contract creating tbe ten¬ 
ancy and though the 'amount payable is 
not indefinite; and in determining whe¬ 
ther such item did or did not form part 
of the rent, tbe fact that it has been sti. 
pulated to be paid separately from the 
rent, and also the fact that it is not in¬ 
cluded in the instalments of the rent, 
have been oonsilered as having a material 
bearing on the question. For instance 
in tbe case of Radha Charan Ray Chow- 
dkry V. GolakCkandra Ghose (10), a fixed 
amount mentioned in tbe lease as pay¬ 
able annually for collection charges, 
which together with the rent was des¬ 
cribed as the jama and .which was include 

in the kistbandi, the total being referr™ 
to as the rent, was held not to be an ab« 


wab. 

On the other hand a certain sum sti¬ 
pulated to be paid for Iswar poja: 
■enda Kumar Ghose v. Gora Chand Po 
iar (11), or as holi selami: Bipin Behary 
Uitter v. Sarat Chandra Sirkar (121. 
is the “price of presents and nops^ 


10. (1904)31 Cal 834. 

11. (1906) 33 Cal 683. 

12. (1910) 7 1 0 760. 
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lahour:”Sree Kanta Pershad v. Irshad 
Alt Sarkar (9) or ns price of husk: Ma¬ 
thura Prasad v. Tota Singh (6) and 
Kalar Singh v. Mathura Pi-asad (13), 
where the eum was treated in the kabu- 
liyat separately from the rent or was not 
included in the kistbandi, was held to be 
an abwab. In all these cases, there was 
a written engagement at the creation 
of the tenancy, 'and there was express 
stipulation to pay a speciBosum of money 
which was not uncertain or indefinite, 
and yet it was held that the sum did 
not form part of the rent but was an 
abwab and could not be recovered. Some 
of these crses relate to raiyati holdings 
and not to permanent tenures. But so 
far as the question whether the addition, 
il sum claimed under the kabuliyat was 
>r was not an abwab, is concerned, there 
3 no difference between a raiyati 'holding 
□d a permanent tenure. The latest 
oases on the point are Kalanand Singh 
V. Eastern Mortgage and Agency Co., Ltd. 
{i) mdi Upendra Lai y. Ata^llla (7). In 
the first case a permanent tenure was 
created by a lease dated Slst January 
1674, and in the lease it was specifically 
provided that the lessee should pay to 
the lessor year by year a fixed sum of 
Rs. 4,310, of which the sum of Hs. 4,300 
was described as jama and Bs. 10 as sela* 
mi and tehwari. 

Cbitty and Teunon, JJ., that held they 
werenotabwabsas they were specific sums 
provided and agreed upon in the lease 
creating the tenancy, and such stipula. 
tioD was not for the payment of arbitrary 
or indefinite cesses, but io the language 
ofS. 3, Rego. 5 of 1812, is “a definite 
clause io the engagement contracted bet* 
ween the parties” which should be "main¬ 
tained and given effect to." The learned 
Judges were of opinion that the two sums 
in question, though not described in the 
lease as rent, were in reality part of the 
consideration for which the tenancy was 
created and part of the rent agreed to be 
paid, la Upendra Lai y, Ataulla (7) a 
sum of Rs. 3 1-0 described as enhanced 
rent for collection charges together with 
the rent proper was fixed as the total 
rent, the details of the kistbandi dealt 
with the whole amount including the 
saidsumlofRs, 3-1.0, and the total amount 
was throughout referred to as the rent. 
It was under these circumstances that 
^_e amount was ho ld to he part of the 

11^. A 1 H 1914 Cal 7ai=:2& 1 0 647. 
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rent and not an abwab, in accordanco 
with the view taken in the previous deci¬ 
sions on the point since Radha Vrosad\s 
case (l). The caeeof Kalanand Singh v. 
Eastern Mortgage and Agency Co., Ltd. 
(4) was referred to in the judgment (to 
which I was a party) as the learned 
Judges in that case had held, upon a con¬ 
struction of the kabuliyat (the terms of 
which were nob fully set out in the re¬ 
port), that the two items were part of 
the rent agreed upon to be paid. If, how¬ 
ever, the learned Judges took the same 
view as bad been taken by Tottenham 
and Ghose, JJ., in Pudmajiund case (8) 
(in which the very same items selami and 
tehwari were in dispute), it is opposed to 
the view taken not only by the majority 
of the Full Bench (and in a manner by 
Ghose, J. himself asstated above) inBadha' 
Prasad’s case (l) and in Chullan Mah- 
ton’s case (2) but in all the cases decided 
subsequently. 

The actual decision in Upendra Lai’s- 
case (7) proceeded upon the ground that 
the sum objected to was part of the rent. 
The expression " consideration for the- 
lease ’’ used in the judgment was quali- 
fied by the words "and part of the rent" 
and these words were repeated more- 
than once in our judgment. It was not 
meant that any consideration for the 
lease mentioned in the kabuliyat creat¬ 
ing tbe tenancy is rent and not an ab- 
wab. Any sum agreed upon to be paid- 
as rent” is consideration for a lease 
but for tbe purpose of deciding tbe pro- 
sent question every consideration for a 
lease is not necessarily '‘rent" within the 
meaning of S. 3 of tbe Regulation, and 
anything which is prohibited by Statute 
cannot be said to be lawfully pay¬ 
able. In fact the distinction between 
what upon a coostruction of a lease is- 
rent and a sum not treated nor described 
as rent but which may have been agreed 
upon to be paid by tbe kubuliyat was 
recognized in that judgment, as tbe re¬ 
ferences to the several oases cited show 
(though the fact that such a distinction 
was not observed by Garth, C. J., ia 
Mahomed Fayez Chowdhry y. Jamoo 
Gazee (14) was overlooked io citing that 
case,) and the judgment was in fact 
founded upon tbe dietinotion, though not 
clearly expressed. The observation that 
since tbe Full Bench decision, tbe question 
has hfifln treated as one of cnnatriintjon "al- 
{18B2) « Ual 780. 
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thoush uioro items than one are described 
as coDStitutiog the rent ’ was made 
with reference to the \iew taken by some 
of the Judges in Radha Prosad's case (1) 
that only one sum is rent and the rest 
are abwabs. What was meant to be said 
was that if the item other than the rent 
proper is consolidated with it and ap- 
])ear3 from a construction of the lease to 
have been included in and treated as part 
of the rent, so that the two items con¬ 
stitute the “rent” agreed upon at the 
creation of the tenancy, then the mere 
fact that there are two items would not 
make the item other than the rent proper 
an abwab. 

It is contended that the mere fact that 
a certain item is dealt with in the kabu. 
liyat in a separate clause or that it is not 
included in the instalments of rent ought 
not to make any difference in determining 
Iwhether the item is or is net rent. But 
those facts have an important bearing 
:upon the question of intention of the 
[parties to the contract, They show whe¬ 
ther the parties intended to treat a parti- 
.cular item as part of the rent agreed upon 
jto be paid or as something different from 
ithe rent, and those facts have accord¬ 
ingly been taken into consideration in all 
the cases decided since the Full Bench. 

The question whether a particular item 
is or is not rent, no doubt depends upon 
the construction of the lease in each case. 

■ But once it is held that a particular item 
has not been agreed upon by the parties as 
the “rent” nor described in the lease as 
such, the further question whether such 
sum, although it may form part of the 
consideration mentioned in the contract, 
19 recoverable or not must depend upon 
the law as laid down in the Regulations 
and Acts on the point. So far as the 
construction of the lease in the present 
oase is concerned, the sum of Rs. 15 as 
Thaknrbari mainuli is not, for the reasons 
already stated, part of the rent. The 
sum therefore cannot be recovered, having 
regard to the provision of Regn. 5 of 1812 
and the ci.sos decided on the point. I ac¬ 
cordingly, agree in dismissing the appeal. 

v.b./r.k. Appeal dismissed. 
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Chattebjee and Newbould, JJ. 

Rajani Nath Das—Plaintiff—Appel- 
lant. 

V. 

Ofajuddi Mullah ^ndi Defen- 

dantc—Respondents. 

Appeal No. 2403 of 1914, Decided on 
9th May 1916, from appellate decree of 
Offg. Sub-Judge, 2nd Court, Backergonje, 
D/-12tb June 1914. 

Regiitrstion Acl (1908), S. 47—Ksbal# 

when registered operates from date of ill 
execution. 

As scoQ as a kabala is registered, it operates 
from the date of its execution and, therefore, tbe 
title created by it nill have priority over that 
created by a later kabala executed in favour of an¬ 
other person in respect of tbe same property, not¬ 
withstanding its prior registration and tbe delivery 
of possession to that person. C Bom 165 and 8 Bom. 
1S2 HOf Foil', 29 Bom. 42 11 Cal, 121 (P. C.)and 
13 I. C. 653 Fell. tP 960C2] 

Atul Chandra Gupta and Tarakeshwar, 
Pal Choiodhury^loT Appellant. 

Surendra Nath Guha —for Respon- 
dents. 

Judgment. —This appeal has been very 
clearly and ably argued by Babn Atnl 
Chandra Gupta, vakil for the appellant, 
and we are quite satisBed that tbe learned 
Judge below was wrong in dismissing the 
suit of the plaintiff. Defendant 1 in this 
case executed a kabala in favoor of tbe 
plaintiff on receipt of consideration. There¬ 
after he executed a second kabala in respect 
of the same property in fauour of defen¬ 
dant 2 and bad the latter doonment 
registered first and placed the second 
purchaser in possession. The learned 
Judge below has held that because defen¬ 
dant 2 acquired the property without any 
notice of tbe previous title of the plain- 
tiff, his title ought to prevail against tbe 
prior title of the plaintiff, which wM 
registered later. This view is clearly in 
violation ofS.47, Registration Act, which 
provides thrt a registered document shall 
operate from the^tima from which it 
would have commenced to operate if no 
registration thereof had been required or 
made, and not from the time of its regis¬ 
tration. As soon as the kabala of the 
plaintiff was registered, it operated from 
the date of its execution, and, therefore, 
the title of the plaintiff is prior 
standing the prior registration and de n 
verv of possession to the defendant, 
learned vakil for the respondent reliefl 
upon two oases in the Bombay 
Court, namely Easha Y* R<i9^^ 
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■Gondhali (l) and Santaya Mangarsaya 
V. Narayan (2). These cases, however, 
are no longer law in the Presidency of 
Bombay, because wa find from the cases 
of Narayan Venkap Shctti v. Laxuman 
Shantaya Kini{B)AndMotichaud Jivraj 
V. Sagun Jetkiram (4) that a different 
view has been held in that Court in con- 
aequeoce of a deoisioixof the Privy Coun¬ 
cil in the case of Kalidas Mullich v. 
Kanhaya Lai Pundit (5), which held 
that in order to complete title under the 
Hindu law, delivery of possession was 
not a necessary ingredient. The same 
view with regard to priority of title bet¬ 
ween competing registered documents 
was held in this Court also in the case of 
Jadunandan Prosad Singha v. Koer 
Kallaya Singh (6). We,therefore, think 
that the learned Judge was clearly wrong 
in hU enunciation of law in this case. 
This appeal, therefore, is decreed with 
coats. 

v.b./b.k. Appeal allowed. 

1. 1831-82) 6 Bom 165. 

2. 1836) 8 Bom 182. 

8. 1905) 29 Bom 42. 

4. 1905) 29 Bom 46. 

5. 1885) 11 Cal 121=11 I A 218 (P C). 

•6. 1912) 13 I C 053. 
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MOOKBRJEE ' AND CUMING, JJ. 
Jagabandhu Sa/ia—Plaintiff—Appel¬ 
lant. 

V. 

Magnamoyi Dassf—Defendant—Res- 
pondent. 

Appeals Nos. 2963 and 3450 of 1913, 
Decided on 23rd June 1913. 

(•) Bengal Tenancy Act (8 of 1885), S. 5, 
■^•5—Scope—It i« not'confined to suit bet¬ 
ween landlord and tenant—Presumption un¬ 
der Cl. 5 applies to tenancies before the Act 
““It is not confined to tenancies of more 
than 100 bighas — It applies to determine 
character of tenancy of more than 100 bighas 
though subdivided before the Act- 
Clause 6, 8. 6, Ban. Ten. Act, 13 not limited, 
like B. 60, in its application to suits or proceed¬ 
ings between landlords and tenants under the 
Act. [P 962 C 2] 

The presumption under 01 6, S. 5, Ban. Ten, 
Act applies to tenancies created before the Act 
Dime into force. That clause is not limited to 
oiRea of tenancies of more than 100 bighas in 
existeuoe as such, either 'at the commencement 
of the Bengal Tenancy Act or at the date of the 
institution of the suit wherein the question of the 
nature of sneb a tenancy arises for determination. 
And it may properly be applied to determine the 
character of a tenancy of more than 100 bighas 
thongh that tenancy bad been subdivided iuto 
tenancies each of less than 100 bighas before the 

1918 C/121 & 122 


BengnlTennncv Act enmo into oporatioo; 24 Ca 
272 !ind 21 G 72, iief. 

LP9C2 C 2. V 9C?C 1; P 9G4 C 1) 

(b) Bengal Tenancy Act (1885), S. 5, Cl 5 
—It does'not create new rights or affects 
any right created before the Act—It furni¬ 
shes mode of proof of character of certain 
tenancies — It is adjective law and hence 
retrospective. 

Clause 5, S. 5, does not create .any new right 
or purport to affect any right created before tho 
commencement of tbe Bengal Tenancy .Act. It 
simply lurnisheiT a mode of proof of tbe character 
of tenancies of certain descriptions and is conse¬ 
quently a provision not of substantive but of ad¬ 
jective law, and therefore may have retrospoefivo 
operation. [1*903 0 1] 

(c) Interpretation of Statutes—Act affect¬ 
ing previously existing right or imposing new 
liabilities must be presumed to be not re¬ 
trospective. 

Every statute which takes away or impairs 
vested lights acquired under existing laws or 
creates a new obligation or imposes a newliability 
or attaches a new disability in respect of transac¬ 
tion already past, must be presumed to be inten¬ 
ded not to have a retrcspectivc effect: Bourl(c\. 
Nutt, School Hoard Elcclion for the Parish of 
Pnlborouyh, In re. (1891) 1 Q'il 725, Foil. 

[P 9G3 C IJ 

(d) Lend Tenure—Partition — Division of 
divisible tenure does not affect its continuity. 

The subdivision of a tenure divisible in its 
nature dees not create a breach of its continuity 
and each fragment ctrved out of the original 
tenure retains its incidents; 21 I C 385 and 
SGIClOl.FolU [P9C1C.1] 

(e) Grant—Construction—Object of grant 
and not the conduct of grantee determine 
real nature of tenancy. 

Tbe real nature of a tenancy is det.srminabb 
by proof of the purpose of tbo orig ual grant, tbe 
grantee’s dealing with it is by no means decisive 
as to tbo true character of tho tenancy. 

[P 964 Cl 2] 

(f) Evidence Act (1 of 1872), S. 102— 
Burden of proof of defence to suit for 
ejectment on ground of holding being at fixed 
rent and transferable is on the defendant. 

In a suit by a landlord for ejectment of tho 
tcausferce of a holding on the ground that tho 
bolding is a non-transferabh occupancy holding 
the defendant who asserts that it constitutes a 
holding at fixed rates of rent (and as such is 
transferable), must establish the truth of tbo 
assertion. [P 964 C 2] 

(g) Evidence Act (1 of 1872 , S. 114-Rent 
not altered for 40 years—Origin of tenancy 
of occupancy raiyat not known—Fact of non¬ 
alteration alone is not sufficient to infer 
that tenancy was at fixed rent. 

The mere fact that the rent of a tenancy (of 
which theoriglu is unlfnown)of agricultural land 
held bv an occupancy raiyat has not been altered 
for a period of 40 years, does not as a matter of 
law, lead to the inference that at tho inception 
of the tenancy its rent was by agreement of par¬ 
ties fixed ill perpetuity. [P 965 C 1] 

S. P. Sinha, DwarJeanath Mitter and 
Debendra Nath Mandal-^lor Appellant. 

Mahendra Nath Hoy and D.N. Bagchi 
—for Respondent. 
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Judgment.—The subject-matter of the 
litiii i.t! )ti, liich has culminated in these 
appeals, comprises tlie lands of three ten¬ 
ancies held hy one Kaliprasanna Pal un¬ 
der the pliintilT. The iilaintiff asserts 
that the tenancies were nou-transferable 
at) 1 yet on 22n i -Tune 1909, the tenant 
transleiroi the lands to the defendant 
who eiiteied into wrongful possession. 
He consequently instituted this suit on 
20th September 1911 for recovery of pos¬ 
session cn declaration of title. liis clai.Ta 
was resisted substantially cu the ground 
that the tenancies were transferable. As 
regards the first two tenancies, each of 
which consisted of 25 bighas of land, the 
defendant alleged that they were raiyati 
holdings hold at a fixed rent and were 
coc30(iuently transferable in the same 
way as a permanent tenure under S. 18, 
Ben. Ten. .^ct. As regards the third ten¬ 
ancy, which comprises an area of 63 
bighas, she pleaded that it constituted a 
transferable tenure. The Court of first 
instance came to the conclusion that the 
first two tenancies constituted non-trans- 
terahlo occupancy-holdings and that the 
third was a transferable tenure. In this 
view the Subordinate Julge made a de¬ 
cree in favour of the plaintiff for the 
lands comprised in the first two tenancies 
and dismissed his claim in respect of the 
lands included in the third tenure. Ap¬ 
peals werethereupon preferred against the 
decision of the Subordinate-Judge as well 
as by the plaintiff 'as by the defendant. 
The District Junge has dismissed both 
the appeals and affirmed the decision of 
the trial Court. In this Court the decree 
of the District Judge has been assailed 
by each of the parties in so far as that 
decision is adverse to his interests. 

The question for determination in the 
appeal preferred by the plaintiff is whe¬ 
ther the lands comprised in the third ten¬ 
ancy constitute a transferable tenure. It 
has been found by both the Courts below 
that the 63 higbas, now in suit formed 
part of a tenure of 126 bighas. which was 
divided into two tenancies of 63 bighas 
each, at some date anterior to the com¬ 
mencement of the Bengal Tenancy Act. 
They have held in substance that the 
statutory presumption embodied in 01. 6, 
S. 5, Beu. Ten. ' Act, is applicable to the 
circumstances of this case, that till the 
contrary is proved, the tenancy of the 
126 bighas must be presumed to have been 
a tenure, and that consequently the lands 
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now in suit, which comprise one half of 
the lands included in that tenure, also 
constitute a tenure. This view is assailed 
by the appellant, who assigns three rea¬ 
sons in support of the contention that 
Cl. (oj, S. 5 has no application to the 
present litigation, namely, first, that the 
clause like S. 50, is limited in its appli. 
cation to suits or proceedings between 
landlords and tenants under the Bengal 
Tenancy Act; secondly, that the clause 
is applicable only to lands which consti¬ 
tute a tenancy of more than 100 standard 
bighas at the date of the institution of 
the suit wherein the character of that 
tenancy requires determination; and 
thirdly, that the clause is, in any view, 
limited in its application to tenancies 
which existed as tenancies of more than 
100 standard bighas at the date of the 
oommencemenb of the Bengal Tenancy 
Act. 

The first branch of this contention is 
sought to be supported by reference to 
S.50., In our opinion, the terms of 01. 6, 
S. 5, whencontrasted withthe language 
used by the legislature in S. 50, sbov 
conclusively that there is no foundation 
for the argument. Suh-S. 2, S. 50, states 
explicitly thattbepiesuraption mentioned 
therein applies only to suits or proceed¬ 
ings under the Act. Mohabir Prasad 
Charles Fox (l), Bazlnl Karim v. Satish 
Chan Ira Giri (2), Nityananda Paly. 
Na7ida Kumar Chowdhuri (3). If the 
legislature bad desired that Cl. 5, S. 5, 
should have a similarly restricted appli¬ 
cation, appropriate words might have been 
used to indicate that intention; and it 
would be clearly wrong to read into the 
section words not to be found there. 
There is thus no substance in the first 
branch of the contention of the appellant. 
The second branch of the contention is 
equally groundless. The argument is that 
Cl. 5 is limited to cases of tanancies of 
more than 100 bighas in existence as such 
at the date of the institution of the suit 
wherein the question of the nature of sue 
a tenancy arises for determination. The 
answer obviously is that the language 
used by the legislature in Cl. 5 is per¬ 
fectly general and does not support t is 

narrow construction. As is clear from 
the decisions in Bengal Indigo Co 


1. (1909) 1 I C 112. 

2. (1911) 10 I C 325. 

3. (1911) 10 I C 163. 
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Boghobiir Das (4) and Khatajan Dcwa v. 

Mohon Ghose{5),t\\Q presurapbion 
applies to oases of teuanoies oreated bo- 
Ifore the Act came into force. The third 
branch of the contention of the appellant 
has been sought bo be supported by an 
appeal to the principle that a statute is 
deemed to be prirna facie not retrospec¬ 
tive in its operation. The rule on tbis 
subject is well settled and is accurately 
stated by Lopes, L. J., in the case of 
Bourke v, Nutt, School Jhard Election 
for the Parish of Pulborough, In rc (6): 

"Bvery statute which takes away or impiirs 
vested rights acquired under existing laws oi 
creates a new obligation or imposes a new duty, 
Or attaches a new disability in respect of transac* 
tioDS already past, must-be presumed to be inten* 
ded not to have a retrospective eSect.” 

As Wright, .1., observed in In re Athlu- 
mney {Lord) (7): 

“a retrospective operation is not to ba given to a 
statute BO as to impair an existing right or obli* 
gation, otherwise than as regards matter of pro* 
cedure," 

or in the words of Lord Selborne, in Main 
V. Stark (8), quoted by Lord Morris in 
Beynolds v. Attorney-General for Naova 
Scotia (9): 

“words not requiring a retrospective operation, so 
as to aSectan existing status prejudicially, ought 
not to be so construed." 


What then is the true po?ition, when 
w'e test the scope of Cl. 5 S. 5 in the 
light of theee principles; We cannot by 
any stretch of language, hold that it crea¬ 
tes any new rights or purports to affect 
any rigbtis created before the commenoe- 
menb of the Bengal Tenancy Act, It 
simply furnishes a mode of proof of the 
character of tenancies of certain descrip¬ 
tions. If the area held by a tenant ex¬ 
ceeds 100 standard bighas and a question 
arises as to the status of such a tenant, 
the legislature lays down ahat the tou- 
ancy is to be presumed to be that of a 
tenure-holder; but l)e it noted, that the 
presumption thus raised is rebuttable. 
The clause is consequently, a provision 
nob of substautive but of adjective law; 
it lays down a presumption and changes 
the burden of evidence. Whereas in the 
absence of the presumption, the party 
who^ affirmed that the tenancy was of a 
particular description would have to give 
evidence in support of his contention, the 


4. 

6. 

6 . 

7 . 


1897) 24 Cal 272=28 I A 168 (P 0) 
1909) 2 I 0 72. 

189i) 1 Q B 725=63 L J Q B 497. 

1898) 2 Q B 647=67 L J Q B 986. 
6. 16. App Caa 884=59 L J P 0 68 

9. (1896) A C 340=65 L J P 0 16. 


presumption, whore it applies, relieves 
tlie iJarty relying bhoreon frotu Ihe oIjH. 
gation to furnish such proof in tho first 
instance. If iu respect of a tenancy, the 
area whereof exceeds 100 biglias, if. is con¬ 
tended that the leuanb is a raiyat and not 
a tenure holder, the burden of proof lies 
upon the party who makes tlio as«iertiou, 
that he has to reliut the prcsuiniAion. In 
substance, hero as in other cuses, the 
effect of the iireiuinpLion is to shift the 
burden of ovidonco or the burden of firoof 
as it is sometimes inaccurately cilled. 
The establishment of tlie presumption 
of law hy proof of facts from which it 
arises, sustains the burden of evidence and 
80 far as it exteods. shifts it to the oppoa- 
ite side. This is implied by the fact that 
it creates a prima faciecase, for the burden 
of evidence rests always on him who has 
to create or meet such a case, according 
as he has or has not the burden of proof 
properly so called; consequently, the the¬ 
oretical effect of a presumption is that it 
is a legal ruling which afficts the duty of 
producing evidence. 

This may have important practicalcon- 
sequeoces: but that does not alter the 
quality of a presumption and make it a 
rule of substantive law rather than a rule 
of mode of proof. We can see no valid 
reason why the presumption should not 
be applied to a tenancy which existed be¬ 
fore the commeneeraent of the Bengal 
Tenancy Act; one might as well contend 
that the provisions of the Evidence Act 
are inapplicable to events and circum¬ 
stances which took place before the com¬ 
mencement of the Act. Reliance, how¬ 
ever, h:i9 been placed upon a passage from 
the judgment of the .Tudicial Com-nittee 
in the case oi Bengnl Indigo Co. v. Royho^ 
bur Das (4), where Lord Waston observ¬ 
ed that 

“it waj uot necessary to notice the reasoning 
which prevailed in either of tbo Courts blow 
because it entirely ignored statutory d fioition of 
tbd word'raiyat'contained in S. 6, sub-S. 6, 
which was iu tbo follouiug terms: ‘where the 
area held by a tenant exceeds 100 standard bigbas 
tbe tenant shall be presumed to be a tenure'hol* 
der until tbe contrary is shown'.'’ 

Possibly Lord Watson intended to re¬ 
fer to the deffnition of the term‘raiyat’ as 
given in S. 5, sub-S. 2, for the sub.S. 6 
does not at all define tbe term raiyat, it 
lays down, as we have explained, a ata. 
tutory presumption in respect of a teo- 
anoy which exceeds 100 standard bigbas 
in area, a presumption whiob expressly 
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tmle oMsritiv-e, only till tho contrary ia 

''Ve may furtlier point out 
th it Mio pre’.innptiou enilio«1ie<l in R. 5, 
Cl. (-’j), 'loGi not incorporate a novel prin- 
ci[)l6 into oar Uni, 1>ub merely qualifies 
w!i;ib bvl I'Sen arocoj’nii'ejdoctrine under 
tbp ol'i la v. Tlie of Baboo Dhir-i. 
f>n Si:i(jJt V. Tlahoo Gc-man Sivgh (It), 
Gri'pce Moliaii Rotj v SB.chinj^cr Sen (ll) 
and Sara t Chav'Ira Hoy Chowdhury v. 
RalubnJdin Mandal (12) show that the 
area of the land heli by the tenant was 
taken into consideration along with other 
circumstances in the determination of 
the question of status. The only differ- 
ence caused by the adoption of the pre¬ 
sumption is tliat we have now a definite 
rulo of evidence, a crystalli/.ed mode of 
proof, for as Walker, J.. puts it in Cogdrl 
V liy. Co. (id)' 

"an iiif.-rciice is notbiop, mere than a permissible 
dediiciion fr^m the evidence, while a presump- 
‘iou is compul-ory and cannot be disregarded." 

Wo do not think it would be right to 
pub a narrow construction upon the pre¬ 
sumption, so as to defeat the object which 
tho legislature had in view, namely, to 
import certainty into the land and there- 
by to shorten, if nob to prevent, litiga¬ 
tion. We are consequently of opinion 
that sub-S. 5, S (5) may be properly 
applied to determine the character of the 
tenancy of 126 bighas, although that ten¬ 
ancy had been sub divided into two ten¬ 
ancies before the Bengal Tenancy Act 
cime into operation. The tenure was di¬ 
visible, the fact of sub-division clearly 
did not create a broach of its continuity 
and each fragment, carved out of the ori-. 
iginal tenure, retained its incidents: Adii 
Singha v. Sukhraj Rai (14), Chandra 
Eania Chakrabarty v. Ram Krishna 
Mahalnabis (15). The tenancy of 63 bi- 
ghas now in suit has thus been rightly 
held to be a transferable tenure. Though 
it was open lo the plaintiff landlord to 
establish the contrary, he has failed in 
the attempt. Theonly circumstance where¬ 
on reliance has been placed on his behalf 
is that some tenants of the land them¬ 
selves carried on cultivation and did not 
collect rent from under-tenants. 

That fact, however, is not by any means 
decisive as to the true character of the 

10. W R Gap Act 10 Rulings 61. 

11. (1664) 1 W R68. 

12. (1912)17 I C 227. 

13. (1903) 132 N C 852. 

14. (1918)21 10 385. 

16. (1916)36 IC 707. 


. Magnamoyi 

tenancy: Bihhudendra Mansingh Bhra. 
marharRaiv. Delendra Nath Das (16). 
The real nature of tbetenancy would be de- 
termined by proof of the purpose of the 
original grant Prosunno Ghose v.' 

Kalidas Dutiil), PramathoKathKumar 
V. Xilmoni Kumar {IS), Promodo Nath 
Roy V. Asiz-nd-din Mandal (19), Bama. 
pada Ray v.Midnapur Zamindary (20), 
but it has not been shown that the ten¬ 
ancy though in respect of 126 bighas, 
was created for the purpose of oultiva. 
tion by the grantees. The presumption 
thus stands unrebutted and we must bold 
that there is no substance in the conten¬ 
tion of the appellant. The appeal is con- 
ssquently dismissed with costs. 

We have next to deal with the appeal 
of the defendant, which involves the de¬ 
termination of the question of the trne 
character of the first two tenancies. These 
tenancies are admittedly agricultural 
holdings: theonly point of difference ie 
that while the plaintiff-landlord alleges 
that the tenancies were non-transferable 
occupancy-holdings, the defendant-pur. 
chaser asserts that they constituted hold¬ 
ings at fixed rates of rent. The burden 
clearly lies upon the defendant to estab¬ 
lish the truth of her allegation. If is 
plain that the tenancies were not trans¬ 
ferable by local usage or custom. It 
equally plain that sub-S. 2, S. 50, has no 
application, because this is a suit not 
under the Bengal Tenancy Act, but under 
the general law, for ejectment of an al¬ 
leged trespasser. The defendant is con¬ 
sequently, driven to rely upon the con¬ 
duct of the parties, in the absence of 
direct evidence as to the terms of the ori¬ 
ginal contract between them. No docu¬ 
ment is produced nor is oral evidence 
forthcoming to show that at the tune 
when the grants were made, the rent was 
fixed in perpetuity. But the defendao 
has proved that the rate of rent has no 
been changed during the 
she also asserts that the origin of ® 
teoanoies is unknown, although 
below have concurrently held that 
tenancies were created 40 years prior 
the institution of the suit; this however 
it is said is not based on any evidcuoe 
the record. We shall assu me m 

~16. A I R 1915 Csl 300=27 I 0 432. 

17. 1862) 9 0 L R 449. 

18. 1941) 1010 431. 

19. 1911) 11 10 262. 

20. 1912) 16 1 0 876. 
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of the defendant that the time of the 
origin of the tenancies is unknown, and 
that there is no direct evidence of the 
terms of the initial contract between the 
parties. 

The question, consequently, arises whe¬ 
ther from these circumstances, it follows 
as a matter of law that the contract of 
tenancy in its inception must have been 
a tenancy at a fixed rate of rent. In sup- 
port of the affirmative of this proposition 
reference has been made on behalf of the 
defendant-appellant to the decision of 
this Court in Moharam Sheilh Chaprasi 
V. Tellamudddin Khan (21). That was a 
case of a Don-agricultural tenancy let out 
for residential purposes. It was estab¬ 
lished that the origin of the tenancy was 


unknown, that the land had been held at 
a small and uniform rate of rent for at 
least 60 years and that the holding had 
been treated as transferable and herit¬ 
able. The Court below declined to infer 
from these circumstances that the ten¬ 
ancy was permanent, because there was 
no permanent substantial structure erect, 
ed by the tenant on the land. This Court 
reversed that decision, held that the 
question was of mixed law and fact, and 
concluded, on the authority of a long line 
of deoieions of the Judicial Committee, 
that from the facts proved, the only in¬ 
ference deducible was that the tenancy 
in its inception was permanent. The case 
before us is of a very different character, 
Here, we have two plots of agricultural 
land held by tenants who have been un¬ 
questionably occupancy-raiyats; their rent 
has not been altered for a term of 40 
yeare; and the origin of the tenancies is 
unknown. Can we bold as a matter of 
law that the only inference legitimately 
deducible from these facts is that at the 
inception of the tenancies the rent was by 
agreement of parties, fixed in perpetuity? 

It is plain that the inference as to the 
terms of the original contract is drawn 
from the conduct of the parties. The 
only conduct of the plaintiff or bis pre- 
decessor whereupon reliance is placed by 
the defendant, is bis omission to claim 
leDbancement of rent for a period of 40 
years. Does sueli forbearance cn the part 
lof the landlord necessarily justify the 
inference that the contract of tenancy in 
its inception was for payment of rent 
fixed in perpetuity? The answer must 
obviously he in the neeative. The con- 
'ai. (1913)18 1 C 600 ■ 


duct of the landlord, though consistent 
with the liYpotliesis that tho rent was 
fixed in pei petuity. is equally consistent 
with a very ditVeronb hypothesis. Tho 
landlord might not have sued for enhanco- 
ment of rent, because in view of tlie 
amount of rent already fixed, as well as 
tire character of the land cctipiiscdin 
the tenancies, no further rent cfiild be 
legitimately clain;eJ. We have no in¬ 
formation ahoutthe historyof theholding 
or the condition of the land included 
therein. We do not know what would 
be fair rent at the j'lesent time or would 
have been the fair rent diiringyears past. 
In these circumstances, from tho mere 
forbearance on the part of the landlord 
to claim enhancement of rent even for 
40 years, the inference does not follow as 
a matter of course that the original con- 
tract was for payment of rent by the 
tenant at a fixed rate fore^er. If we 
were to accede to the contention of the 
defendant-appellant, we should be driven 
to hold in substance that every landlord 
who refrains from the institution of a 
suit for enhancement of rent of an occu- 
pancy.holding, does so at his peril, and 
that his forbearance, however just, will 
raise a presumption against him that the 
tenant held at a rent fixed in perpetuity. 
From whatever standpoint we examine 
the case, it thus transpires that this ap¬ 
peal also is groundless and must be dis¬ 
missed with costs. 

v.h./r.K. Appeals dismissed. 
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Prafulla Nath Tagore and others^ 
Plaintiffs—Petitioners. 

V. 

Matabaddin Mandal and others —Op* 
posite Parties. 

Civil Rule No. 183 of 1917. Decided on 
7th May 1917, against decision of Munsif, 
Ist Court. Sealdah, D/- 9bh December 
191G. , 

Bengal Tenancy Act (1885), S. 169(c) 
Rent decree—Landlord is entitled to interest 
on arrears accruing due since institution of 
suit. 

Where a (enure is sold in execution of a decree 
(or arrears of rcut, the landlord is entitled under 
S. 169 (c) to be paid out of the jurplua ealo- 
proceeds ibe arrears of rent that bave accrued due 
since tbe institution of tbo former euit, together 
with interest thcrecn at the rate provided for by 
the Act. [P9C0C11 
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Baidi'a Nate v. Emperor 


/j’r,.;,/ L'll ChaJ.nivarti and Jlira Lai 
Cliakr,} f ni?—fcr Petitioaers. 

Siin:u(ha Xalh Bose and Bon Behari 
—for Opposite Parties. 

Judgment.—This is a Rule calling 
upon the opposite party to show cause 
why tlie ord^ir coinplaineil of should not 
ho set a.'ido on the grounds stated in the 
petition. Tlie applicants before us, who 
aro tile landlords of tha opposite party, 
woro the plaintiffs in a rent suit. They 
having obtained a decree for rent against 
the opposite party brought the tenure to 
sale, The tenure having been sold and 
the decree satisfied, there remained in the 
hands of the Court a balance representing 
the surplus of the sale proceeds. Certain 
arrears of rent having accrued due to the 
|)laintilT3 since the institution of the 
former suit, the petitioners made an ap. 
plication, under the provisions of S. 169, 
Bon. Ten. Act, for payment to them out 
of the surplus sale proceeds of those 
arrears with interest and costs, and the 
learned Julge of the Court below directed 
payment of those arrears of rent so ac¬ 
crued due after the institution of the suit 
out of the surplus sale proceeds, bub did 
nob direct the payment of interest upon 
]such arrears, The only question is whe¬ 
ther under the terms of S. 169 (c), Ben. 
Ton. Act, interest ought to be directed to 
be paid out of the surplus sale proceeds 
lOn the reut in arrears at the rate provid¬ 
ed for by the terms of the Act. 

The decision of this Court in Mahara- 
jadhirnj Bejoy Chand ^ohatab Baha¬ 
dur \. S. C. Mooherjee (l) is a clear 
authority in favour of the plaintiffs- 
petitioners, It is quite true that the ob- 
servationsof Chose, J., in that case were not 
approved of by Brett, .T., in the case of 
Maharaja Mouindra Chandra Nandy 
Bahadur V. A^ar Mahmud Mandat 
But that was a decision of Brett, J., sitting 
alone. There seems to us to be no reason 
why W 0 should depart from the terms of 
the earlier decision of a Bench of this 
Court in Maharajadhiraj Bejoy Chand 
Mohatab Bahadtir v. S G. Mookerjee ( 1 ); 
clearly, it has the advantageof preventing 
further suits and proceedings in execution 
to recover the interest which the Statute 
gives on the rent that accrues due after 
the dits of the institution of the former 
suit. We think we ought bo follow the 
decision in Maharajadkiraj Bejoy Ghand 
T (bju 7 j 11 0 W N nod. 

2. (190J) 1-2 0 WN 114 note. 
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Mohatab Bahadur v. S. C. Mookerjee (1) 
and make this rule absolute so far as 
regards interest, and direct interest to be 
paid at the rate provided for by the 
Statute OQ the rent accrued due after the 
institution of the suit in execution of the 
decree in which the tenure wasultimately 
brought to sale. 

A point has also been argued before us 
as regards the costs in the Court below. 
No doubt the Court has jurisdiotiou to 
award costs if it thinks fit, bub in this 
case the Court having given to the peti- 
tioners no costs, we see no reason to in- 
terfere with the discretion of the Court 
below in that respect. The rule is ac¬ 
cordingly made absolute on the terms 
stated above with costs one gold mohur. 

v.b./r.k. 'Rule made absolute. 
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Teunon and Richardson, JJ. 

Baidya Nath Bose—Petitioner. 

V. 

Empero) —Opposite Party. 

Criminal Revo. No. 320 of 1917, De¬ 
cided on 30bh April 1917, against orderof 
4th Presy. Magistrate, Calcutta, D/- 15fch 
January 1917. 

Motor Vehiclet Act (8 of 1914), S. 11“ 
Rath driving by driver contravening R. 19“ 
Master it liable whether he abetted cod* 
travention or not, 

The owner of a motor car who has peemiltrd 
or authorised the use of bis oar, is liable for an; 
contrav.'iitioQ of the rules framed by the Oover- 
Dor*iQ'CouQcil under S. 11 for the purpose of 
regul.itiug the use of motor vehicles in Oilcntta, 
committed by his licensee or servant during the 
period of such user, even though such owner may 
not have abetted the contravention. fP 967 01] 

Santimoy Majiim lar —for Petitioner. 

Camell—{or the Crown, 

Judgment.— In this case the peti¬ 
tioner has been convicted under Part 2, 
R. 3, read with R. 19 of the rules framed 
by the Govornor-in-Couoil under 3,11. 
Motor Vehicles Act 8 of 1914, for the 
purpose of regulating the use of motor 
vehicles in CalcuttBi The petitioner le 
the owner of taxi-cab No. B. B- 1. 
it has been found that on the night of 
14th September last the licensed driver 
placed by the petitioner in charge of bw 
oar drove so negligently as to overturn 
the car into a roadside drain and canse 
injury to the passengers. It ie 
puted that the driver has thereby con¬ 
travened R. 19 and the question is wbfl* 
tber, by virtue of R. 3, the owner agflio^ 
whom, on the disppearaoca of the drivflr, 
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proceedings have been taken, is liable for 
the aots and conduct of his servant. R. 3, 
in so far as applicable to the present case, 
tuns as follows : 

“No peraoQ shall .... permit to be used any 
motor vehicle .... which is so driven or used 
as to contravene any of these tuels.” 

The contention of the petitioner is that 
this rule makes an owner liable only 
when he abets the driver in the commis- 
eion of his offence. On the other hand, 
the Crown contends that the effect of the 
rule is that when, as in this case, an 
owner has permitted or authorised the 
iU30 of his oar, he is liable for any con¬ 
travention of the rules committed by his 
licensee or servant during the period of 
jsuoh user. The language of the rule can- 
tot be said bo be very happy, and speak¬ 
ing for myself I think the construction is 
nob free from doubt. But it appears that 
the question is concluded by authority. 
Id the case of Edward Thorton v. Bwi- 
^eror (l) a Bench of this Court placed 
upon a rule, couched in ideotical terms, 
the construction for which the Crown 
now contends. No doubt that rule was 
framed under the provisions of Bengal 
Act 7 of 1903 which has since been re- 
pealed and replaced by Act 8 of 1914, but 
there is nothiog in the amending Act to 
fiuggestr that the Court should now place 
a different construction upon the rule in 
question. On the authority of the case 
cited this rule is discharged. 

V.B./r k. discharged. 

iTTlOll) 38 Gil 115=9 I C 4S0. 
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Bardeuson, C. J. and Walmsdey, j. 
Taru Bafew—Petitioner. 

V. 

Bmperor—Opposite Party. 

Civil Revn. No. 17 of 1916, Decided 
on 2Ub July 1916, against the order of 
^nd Munsif. Howrah, D/- 20bh May 
1916. 

(•) Criminftl P. C. (1898), Sf. 195 and 
476—Court hat no power to occord tenction 
lor proieculion under Penei Code (1860), 
S. 225 B. 

A Gmrt hea no power to eooord eunctlon for 
pcoaeeuiioD of e pereon nodet 6. 225*B, 1. F. 
G., for enatebio^ away a jodgmeat debtor from 
tbe custody of one of ite process peons, as 
€. 225*B. I. P. G., is not mentioned in S. 195, 
CfiminalP.C. [P967 C23 

(b) Criminal P. C. (1898). Si. 19S and 476 
—Court lending pereon to take trial for 
Alleged offence without preliminary inquiry 
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ai to circumitances consliluting alleged 
offence acts without juriidiclion. 

A Court actswilboiit juri.'diclion under b. iib, 
Criminal 1‘. C., in sendinR a person to take his 
trial, for an allegod offence, wiihout making 
a preliminary inquiry as to the circumstances eon- 
Blituting the alleged offence. The inquiry may 
be unnecessary when the Ciurt is already in 
possession of ilie miterial facts from the evi¬ 
dence recorded at the trial, but where the in¬ 
cident constituting the alL-ged effeneo took 
place outside the Courts as to whi:h the Judge 
hims If ha^ no knowledge, it is incumbcDt on 
the Court to make an enquiry f? 

passing orders under the section. LI ^ , ^ V 

Monmotha ^^ath Mnokerjee-lor leti- 

tioner. « , , , . 

Sanderson, C. J.—lu this case we 

think the rule should be made absolute 
What happened was this. It was brought 
to the knowledge of the learned Munsil 
who bad tried a particular case, No. bl4 
of 1915, that certain persons, one of 
whom was the petitioner to this Court, 
had endeavoured to rescue a certain per¬ 
son from the custody of tbe execution 
peon. The learned Munsif directed 
these persons to appear before him and 
to show cause why they should not be 
committed for trial in the criminal 
Court. Then it came to his Unowledoe 
that a relation of his was assisting to 
conduct the case for some of the accused. 
Ho therefore very properly felt that he 
ought nob to adjudicate upou the case. 
Consequently, he proceeded to send 

" the aforesaid persons to the Magistrate to 
try them on tbe charge of snatching away 
Sadhan Gbandra Naody from the lawful cus¬ 
tody of tbo said peon.” He also sent the 
saidSadban Gbandra Nandy to the Magistrate 
to take hij trial before him for abettinR the 
aforesaid persons in the commission of the 

offence.” , , , 

To my mind it is clear _that be pur- 

ported to act under S. 476, Criminal 

P C Tbe question arises whether lie 

had power so to do. In my opinion he 

had not; Brst, because the section m 

uursuanceof which the accused persons 

were charged was S. 225.B, I. p- ^ 

is a section which is nob mentioned m 
S. 195, Criminal P. 0. Therefore for 
that reason the learned Munsif would 
not have power to send the accused for 
trial for that offence. Bub tbere^ is 
another reason whioh to my ^‘nd is a 
more important reason, and it is this. 
S 476, Criminal P. C. says. 

“When any civil, criminal or revenoe Court 
is of opinion shat there is ground for inquiring 
into any offence referred to in S. 195 and com¬ 
mitted Lfore it or brought under Us “ot*M Ja 
the contse of a iudlcial proceeding, such Court, 
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\iuy ptclirran.iry io^niry lb at may 
' *'•' JiKiV ifikl ill? casj fwT iaqairv or 

M.isistratc of the Fast 

Now ifcis(|uite ovidcnfe in this case 
I '.:it tho leirriel ^lunsif niado no pro- 
l!'!tii;arv whatsoever. It was 

roj)Oi'tel to iiini thab these persons had 
sn-.adied av.Av or (udeavourod to snatcli 
'i’.vay the indtment-debtor from the cus- 
toly of the peon. lie did not make any 
eri(|uiry. It is (iiuto true, as has been 
pointed out by Mr. Mookerjee, that the 
words are any prelimiDary inquiry that 
may be necessary,” anrl I can quite im- 
agine that in certain ccses no preliminary 
inquiry is necessary. It may he that in 
a case where the Judge is trying the case 
and al! tlie facts which are material to 
the chirgo have been brought to the 
notice of the learned Judgo, or have come 
outdaring the course of the hearing of 
the case, it would be mere wasto of t.ime 
and quite unnecessary to hold a prelim, 
inai-y inquiry, because the learned Judge 
13 already in possession of all the ma. 
tenal factson which it is necessary for him 
to form the judgment. But in such a 
case as this, where the incident took 
place outside the Court, and as to which 
the Earned Judgo himself could have no 
knowlelge. and as to which evidence 
must be called for, io my judgment, unless 
he does hold such a preliminary inquiry 
as may be necessary to enable him to 
letormine whether or not there ia any 
ca?e fit to be sent to the Magistrate he 
has no jurisdiction to send the accused 
under S. 476, Criminal P. C. For these 
two reasons in my judgment the learned 
Munsif had no jurisdiction. I think one 
ought to say that our decision does not 
necessarily put an end to any such pro 

ceediugs as ought to betaken against the 

accused persons, A complaint may be 
laid before the Magistrate in the ordinary 
way m respect of this matter and the 
learned Magistrate may proceed to in- 
Quir6 into it in fc!i0 usual course. 

Incur opinion, this rule, which is 
obtained by the petitioner in this case, 
should be made absolute. But we think 
that it ought to be made applicable to all 
the accused persons. 

Walmsley, J.—I agree. 
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PICIIARDSON AND WalmSLEY, JJ. 

Bulu Bam Dheng and oi/iers—Plaintiffs 
—Appellants. 


V. 


V.B./r.K. 


Buie made absolute. 


Upendra Xath F’o/cy and others-Be. 
learlants—Respooclents. 

Appeal No. 3236 of 19,15, Decided on 
27th February 1918, from appellate de¬ 
cree of Sub.Judge. Rooghly, D/. lltb 
September 1915. 

(a) Bengal Tenancy Act (1885), Si. 22 ( 2 ) 

and 85 (]) — Landlord purcbaiing raiyati 
interest in execution of money decree cannot 
eject under-raiyat. 

A landlord who purchases a faiyati interest 
at a sale in execution of a decree for money is 
in no better position than the landlord who 
purchases such interest under a private aliena¬ 
tion, consequently he cannot insist upon any 
right which ho as landlord might otherwise have 
had under S. 85 (1), to treat the under-raiyat as 
a mere trespasser. [ p969 01,3 J 

(b) Bengal Tenancy Act (as amended by 
Act 1 of 1907), S. 22 (2)—Change made by 
amending Act has not altered law at pre¬ 
viously understood. 

As regards C). (2), S. 22, Ben. Ten. Act, the 
change made by the amending Act of 1907 does 
not seem to have altered the law as previously 
understood. A fractional landlord who gets 
a transfer of an occupancy bolding.stil! acquires 
from the raiyat some sort of tenancy or inter¬ 
mediate interest (except the tight cf occupancy) 
which prevents him from treating the under- 
raiyat as a trespasser. [P 969 0 2] 

Sib Chandra Palit and Jadunath 
Mondal —for Appellants. 

Lalit Mohan Banerjee — for Respon¬ 
dents. 

Richardson, J. —The appellants before 
us are the plaintiffs in a suit for posses¬ 
sion. They claim the right to possess 
the land to which the suit relates as 
under-raiyats. The defendants include 
some of the co sharer landlords of the 
original raiyati bolding. They have 
purchased the bolding in execution 
of a decree for money obtained by thero 
against the original raiyat. It is alleged 
that after their purchase they sab let the 
land to the original raiyats, that ia, to 
the persona under whom or under whose 
predecessor the plaintiffs originally came 
in as under-raiyats. These persons have 
also been made defendants. The Coorb 
of appeal below has dismissed the suit 
on the ground that under S. 85 (l), Ben. 
Ten. Act, the plaintiffs have no valid title 
to possession as against the landlord 
defendants. 

The conclusion seems to me to be based 
on a misapplication to the facts found of 
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the law contained in the Bentjal Tenancy 
Act ae explained and illustrated hy de¬ 
cided oases. The present case is oleirly 
within the principle o( such ca^es as 
Amirullah Mahomed v. Nazir Mahomed 
(1) and Lai Mahomed Sarkarv.Jogir 
Sheikh Malliki^). The distinction bet¬ 
ween the position of a landlord svho 
purchases a raiyati interest under a 
private alienation and the position ot 
the landlord who purchases that interest 
in execution of a decree for arrears o 
rent at a sale under the Bengal Tenancy 
Act is also adverted to in the case of 
Janaki Nath Hore v. Ptahbasini Vast 
(3). The landlord who purchases at a 
sale in execution of a decree for money 
is in no better position than the land- 
lord who purchases under a private 
alienation. In both cases the purchaser 
is the purchaser ot the right, title and 
interest of the raiyat. 

No doubt the law, as it was laid down 
in the two earlier of the cases to which 
I have referred, more especially in the 
case reported as Lai Mahomea SarMr 
V. Jogir Sheikh Mallik (2). depended 
to some extent upon the provisions of 
S. 22 of the Act as they originally stood 
and not upon these provisions as modified 
by the Amending Act of 1907. Moreover 
both cases were decided uoder Cl. (1/ ot 
the section while the preEeot case, the 
purchase of the holding having been rnade 
by some of the cosharers landlords, falls 
to be decided under Cl. (2). But the 
result arrived at in the two cases ‘n 
regard to .transfers under Cl. (U had 
already been arrived at by a Full Bench 
in regard to transfers under Cl.(2); Ram 
Mohan Pal v. Sheikh Kachu (4). I 
have referred to the two cases because 
they explain the principle more fully 
and illustrate its effect upon the position 
of the uuder-raiyat let in by the trans¬ 
ferring raiyat. Under both Gls. (l) and 
(2) in their original form the effect was 
that only the oooapaooy right and not 
the entire interest of the transferring 
raiyat came to an end and the transferee 
landlord (whether a sole landlord or a 
fractional landlord) oonld not say that 
the whole tenancy had been extinguished. 
Some intermediate interest still remain, 
ed derived by the landlord from the 

1. (1907) 34 Cal 104. 

2. (1909 ) 2 I C 654. 

9. (191C) 48 Cal 178=30 I C 898. 

4. (1905) 82 Cal 386 (F B). 


raiyat which prevented the hndlorfi 
from insisting upon any riglit which he' 
might otherwise Inivo had under b. Ho 
(1) to treat tlio under-raiyat as a more 

tresi>asser. 

It is unnecessary on the present oceision 

to consider the elTecb on the case-law o 

the change made in the 
Cl.(l), S. 22. As regards Cl. (2) tlie 
change docs net seem for Die present 

purpose to have altered the law pre¬ 
viously understood. The fractional land- 
lord still appears to acquire from the 
raiyat some sort of tenancy or inter¬ 
mediate interest with the same effect as 
regards the right to treat the under- 
raiyat as a trespasser as before. Other 
and possibly more difficult, problems may 
arise, but for the present purpose the 
topic need-not he further pursued. In 
my opinion the judgment and decree of 
the Subordinate Judge in the lower 
appellate Court must be discharged and 
the case must be remitted to_ that Court 
in order that it may determine the issue 
dealt with by the Munsif but not dealt 
with by the Subordinate Judge, whether 
the plaintiffs have proved their title as 
under-raiyats under the original^ raiyata. 
If that issue is decided against the 
plaintiffs the suit will be dismissed. If 
it is decided in favour of the plaintiffs, a 
decree will be made entitling them to 
khas possession of the land in dispute 
and, unless the Subordinate Judge is 
able to dispose of the question either by 
agreement of parties or on the materials 
on the record, remittieg the case to the 
trial Court for further inquiry as regards 
the claim for mesne profits. 

Walmsley, J.—I agree. 

V. 13 ./K.K. Case remitted. 
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MOOKliRJEE AND WaLMSLBY, JJ. 

Naurang Singh —Appellant. 

V. 

Janardan Kishore Lai Singh Deo and 
a»of/i«r—Respondents. 

Appeal No, 481 of 1914. Df 
22nd May 1917, from original deerea of 
Sub-Judge, Second Courli, Burdwan, VI- 

'’^Tr“.''nlf«^''of Properly Act (1882). 

S ‘ m lg) - Ron* "■>* Poid-F-'f-'r" 

‘^'Wbew" he*rr^hts'J”," ^ t 

to A lease are regulated by 8. Ill (g), T. P. Act» 




970 Calcutta 

there \? no det^^rminition of bho lease bv a for- 
feitur-) itn'nediitcly on breach of a covenant, but 
tbele-'oris required to do sjme act thereafter 
showing his inieutioo to determine the !ea?e. 

[P 971 Cl] 

Tho act. however, need mt be a formal notice 
to quit, and may ho a demand for possession, oral 
or wriilen; what is essential is an overt act 
which intiin.it-’S to the tenant the intention of 
the I tndl .rd to d terminc tho lease. [P 971 C 2] 

(b) Transfer of Property Act (18821, 
Sill (a)—Rent not paid under lease —Eject¬ 
ment-Suit for, does not show intention to 
determine tease. 

The institution of a suit for ejectment of the 
tenant caouot be regarded as the requisite act 
showing the intent] on of the landlord to deter¬ 
mine the lease within the meaning of S. Ill (g). 

[P971C2) 

Ou non-payment of rent by the lessee the land¬ 
lord brought a suit for bis eJ-'‘*meQt on the 
ground that under the terms of the letse the 
tenancy was forfeited in consequence of the non* 
payment: 

llch}'. that a suit for ejectment was not main* 
tainablo for want of a cause of action, as it was 
not even alleged in the plaint that before the 
iustitutioQ of the suit the plaintiff bad, on the 
failure of tenant to pay rent, done any act show 
iug his intention to determine the lease. 

[P971C2] 

JJepin Behari Ghose and Gobinda 
Chandra Vey Boy^loi Appellanb. 

Ham Gharan il/rfra—for Respoodeots. 

Judgment.—This is an appeal by the 
defendant in a suit for arrears of rent of 
a colliery held by him under the plain- 
tififs on the basis of a lease, dated 2yth 
September 1901. The plaintiffs seek to 
recover their dues in respect of the years 
1313 to 1317 B. S., and pray for eject- 
ment of the defendant on the ground that, 
according to tlie terms of the contract 
between tho parties, the lease had been 
forfeited by non-payment of rent. The 
Subordinate Judge has decreed the suit. 
Bis decision has been assailed in this 
Court on two grounds, namely, first, that 
a larger sura has been allowed to the 
plaintifi’s than what is really due to them, 
and, secondly, that, on the face of the 
plaint, the claim for ejectment cannot bo 
sustained. 

The first point is sought to he estab* 
lished in two ways, namely first, that 
credit should have been allowed for a 
sum of Rs. 1,500 and secondly, that abate¬ 
ment of rent should have been allowed 
in respect of seven instead of six bigas. 
There is no force in either of these con¬ 
tentions. Upon the facts found by the 
Subordinate Judge, it is plain that the 
sum of Bs. 1,500 paid by the defendant 
bad been rightly appropriated by the 
plaintiffs in satisfaction of the dues for 
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earlier period. As regards the amount 
of abiteraent legitimately allowable, we 
see no reason to differ from the Subordi- 
Date Judge as to the quantity of land 
acquired by the Railway Company. In 
our opinion, the amount decreed by the 
Subordinate Judge is recoverable by the 
plaintiffs from the defeudant. The second 
point raises an important question of law 
and and requires careful consideration. 
Tne lease contains the following clause: 

“We will pay the whole amount of the rent, 
year by year, by the 30lh Chaitrs. If by non¬ 
payment of rent, we keep a couri thereof uupaicl, 
you will have power, in the beginning of the 
month of Bysack of the next following year, to 
take khas possession of the whole land lying 
within the undermentioned boundaries, incloding 
the coal mine thereon made by ue, by yont 
own authority, and settle the same with another 
tenant and realize the amount of arrears with 
interest from our properties, moveable and im* 
movable, standing in our own aacnes or benami 
and from our persous." 

The plaintiffs contend that as default 
was made in the payment of rent the 
tenancy has been forfeited and they have 
become entitled to possession of the pro¬ 
perty demised. The Subordinate Jndge 
has given effect to this contention. We 
are of opinion that his decision overlooks 
more than one elementary principle. In 
the first place, no decree for ejectment 
can be made for a non-payment of the 
arrears of four yeirs. It is well settled 
that if rent is claimed for two consecn- 
tive years, ejectment cannot be decreed 
on the ground of forfeiture incurred at 
the end of the first year, because the very 
fact that rent is claimed for the ssoond 
year, shows conclusively that the forfei¬ 
ture, if any, incurred at the end of the 
first year has been waived by the land- 
lord. Illustrations of this principle will 
be found in the oases of Jogeshuri Ghoa- 
dhrainv. Mahomed Ebrahim {1), 
nath Midda v. Basudeo Midda (21r 
Kalnnand Singh v. Gunpat Singh 131, 
Haj Mohan De v. Mali Lai Saha [ih 
In the second place, a decree for eject¬ 
ment cannot be made in this case, 
on account of default of payment of ren 
of the fourth year, as, on the face of^ t ® 
plaint, there was no completed forfeitnre 
of the tenancy at the date of the institu¬ 
tion of the suit. The statutory 
on the subject is embodied in S. 1 » 
Cl. fgl, T. P. Act, and, mav. for the ^gH!: 

1. (IbbTj U Oil 33. 

2 (1905) 2 C L J 540. 

3. (1911) 111 C 974. 

4. (1916) 33 1,0 331. 


Nauramg V. Janaradan 
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Amdar Ali V. Lutfe Ali 


Calcutta 971 


po909 of thig osise. be euunciuted in the 
following terms: 

leaaa of iramovAbla property determinon by 
forfeiture, la 0190 the lessee breaks au express 
condition which provides that oa breaoh thereof 
the lessor may re-enter or the lease shall become 
yoid: and the lessor or his transferee does some 
act showing his intenlion to determine the lease.” 

Thig makes it plain that where the 
trights and obligations of the parties are 
regnlatod by S. Ill (g), T. P. Aot, tbere 
is DO determination of a lease by forfei¬ 
ture immediately on breach of covenant, 
but the lessor is required to do some act 
thereafter, showing his intention to deter¬ 
mine the lease; in other words, the breach 
must be followed by au overt act on the 
part of the lessor before the tenancy can 
be deemed 1 1 have determined in the eye 
of the law. This view was adopted by 
this Court in the case of Anandamoyee 
V. Lakhi Chandra Moitra (5), which 
was accepted as a correct exposition of 
the law in Qadir Baksh v. Prag Narain 
(6). The distinction as regards the ques-' 
tion of forfeiture, between cases governed 
by the Transfer of Property Act and by 
other Statutes,has been repeatedly pointed 
out in Madras, where it has been surmised 
that the requirements of a further act is 
probably a relic of the antiquated techni¬ 
cality of the Common law which required 
the formality of re-entry by the lessor of 
leased lands before the lease could be 
determined for breach of covenant*. War- 
velle on Ejectment, S. 47, Newell on 
Ejectment, Ch. 8, S. 17, Venkataramana 
Bhatta v. Gunduraya{i), Padmanabaya 
V. Ranga (8), Cliengiah v. Damara Ku- 
mara Thimma (9), Korapalu v. Nara- 
yana (10) Ramakrishna 2Iallay v,Babu~ 
raya (11), Vidyapurna Tkirlha Swamiar 
V. Rangappayya {\2), Sivarama Aiyar 
V. Alagappa Clielty (13). The require¬ 
ments of the Transfer of Property Act 
are perfeotly plain and its express provi- 
atODS cannot be ignored or treated as sur¬ 
plusage, whatever may have been the his¬ 
tory of the development of the law on 
the subject in England: Goodright v. 
Cator (14), Evans v. Davis (15). Jones v. 

fi. (1U06) 94 U»l 999. ~ 

6. (1912) 14 10 747. 

7. (1908) 31 Mftd 403. 

8. (1911) St Mad 161^:6 I 0 447 

0. (1912) 15 I 0 446. 

10. ()9t6) 38 Mad 445=201 0 980. 

11. (19121 17 10 917. 

12. 1913)21 10 405. 

IB. 1915)8110 211. 

14. 1780)2 DourI. 477=99 B R 804. 

16.(1679) 10 Ob D 747. 


Carter {[C\), Fenn V. Smart (17), Baylis 
V. he (}ros (18), Roberts v. Davey (19); 
Sn-jeant v. Nash {10), }foorc v. Ulle.oais 
Mining Co. TAJ. (21), Grimirootl v. Moss 
( 22 ). 

It is further obvious that the institu- 
tion of the suit for ejectment cannot be 
rightly regarded as the requisite act to 
show the intention of the landlord to 
determine the lease within the moaning 
of S. Ill, Cl. (g). The forfeiture must, 
he completed and the lease determined 
before the commencement of tlie action 
foi' ejectment, for there must be a cause 
of action in existence anteesdent to the 
suit [Deo Nandan Pershad v. Meghu 
Mahton{2Z)]. The act, however, need 
not be a formal notice to quit and may 
be a demand for possession, oral or written; 
what is essential is an overt act. which 
intimates to the tenant the intention of 
the landlord to determine the lease. In 
the case before us, the plaint does not 
even allege such an act on the part of the 
landlords. Consequently there is no es¬ 
cape from the position that the plaint 
does not disclose any cause of action for 
the claim in ejectment. The result is 
that this appeal is allowed in part and 
the decree, in so far as it entitles the 
plaintiffs to eject the defendinb, is can¬ 
celled; but it will stand in all other 
respects. Each party will pay his own 

costs in this Court. 
v.B./n.K. Avveal varfln nl lowed . 

"ibTil.spiJ’li M & W 71:^=n K R :-0U. 

17. (IKIO) 12 ICist 411=104 E R 173. 

18. (iS.iS) 4 (J » (o.s) 587. 

19. 11838)4 R4:AdGt)4. 

2j (1901) -2 K B 801=7-2 L J K B 630. 

21. (190-<l 1 C'l 576=;7 1. T Cit 2-2. 

22. (187-2! TCP 830=11 L -I 0 P 239. 

21. (19C7) 84 Oil 57. 
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Mookerjee and Beachcroft, JJ. 
Ambar Ali and Defendants— 

Appellants'. 

v. 

Lntfe Ali and others —Plaintiffs Rea- 


undents 

Letters Patent Appeal No. 121 of 1915i 
lecided on 23rd April 1917, against de- 
ree of Newbould, J., D/- 30th June 
915. in Appeal No. 1525 of 1914. ^ 

(a) Record of Righti—Evidence—Entry in 
raft of Record of Rights ii inadroitsible. 

An entry in the draft Record of Righte le not 
dmiseible in evidence, as the presumption of 
orreetoesB applies only to the «cord when 
nally published. IP 978 0 Ij 
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(b> Praclice — Judgment — Admission of 
ijiadpiissil*ie evidence does not necessarily 
vitii-te ;iidginc nt. 

'rif i] •.i-j l.ict tlin.t inndnn.‘Siblo cviderco was 
.1 hv a I'jiirt d'csnot vitiate its judg* 
if tbe CmuI arrived at its conclusions on 
llu‘ ij'oriis imlt-penden’iY of the evidence itn- 
j:rop*r!v admitted [P 973 C l] 

'c I Practice —Admission—Several persons 
jontly interested in subject matter of suit— 
Adini^ssion by co party is admissible against 
olhers— Evidence Act (1872), S. 17. 

Where several persona jointly interested 
in Ibo ‘•nbjecl-matler cf r. suit, an admission by 
any one of thesG rersens is admissible not only 
nsainst liim^elf, but aUo against tbc others, whe- 
iber they be all jointly suing cr sued, provided 
that the admission relates to the EUbject-maller 
in dispute and is made by the declarant in bis 
character of a person j:^iutly interested with the 
party acainst whom the evidence is tendered. 
The admission cf the one co plaintiff or co defen¬ 
dant is not admissible against another merely 
by virtue of his position as a co party in litiga¬ 
tion but because of some privity of title or of 
obligation which justifies the ut^e of tbeadmission 
of one acsinst the other. [P 973 C 2, P 974 0 1] 

(d) Evidence Act (1872), S. 32 (3)--Re€ilal 
in document of conveyance as to boundaries 
of land sold is admissible against strangers 
to deed. 

A statement by the vendors iu a deed of sale, 
that the land conveyed is limited by certain 
boundaries, is an admission that their proprietary 
interest does not extend over any land outside 
the boundaries mentioned, and such is ad- 
mi.'^sible agitnst strangers to the transaction 
under S S2 (3). [P 974 C 2] 

(e) Practice—Appeal—‘Document admitted 
without objection — O^j^^tion cannot be 
allowed to be taken in appeal when it is 
apparent that objection if taken in first 
Court, steps could have been taken to make 
it admissible. 

Where a document which was not receivable 
iu evidence against some of tbs defendants was 
admitted in evidence iu tho primary Court with¬ 
out any objection, and it was apparent that bad 
objection been taken the plaintiSs could have 
taken eome steps to introduce tho (document as 
evidence against all the defendants: 

Held : that the appellate* Court was not in 
error in using the dccument as evidence against 
those defendants against whom it was impro¬ 
perly received, in spito of objection raised to its 
admissibility in that Court, [P 975 C 1] 

Birendra Chandra Das~fox Appel- 
laDts. 

Bam Dyal De —for Respondents. 
FACTS will appear from the following 
judgment of Newbould, J. : “The plain- 
tifi's have obtained a decree establish¬ 
ing their title to a certain tank and 
for ejectment of the defendants. The 
points taken in this appeal are that in 
coming to the decision in favour cf the 
plaintiffs, the lower appellate Court has 
relied on certain documents which are 
inadmissible in evidence, and secondly, 
that the suit is bad for nonjoinder, “The 


docuirerits to which objecticn is taken 
are deeds of sale esecutad by defendants 
4 and 5 in which the tank is described 
as Laskar Gazi’s tank. The fact that the 
tank is so called is an important point 
in this case. The plaintiffs based their 
claim on the allegation that they are 
descendants of this Laskar Gazi. “It is 
contended that though the statements in 
these deeds of sale are admissible against 
defendants 4 and 5, they are no evidence- 
against defendants 1, 2 and 3. As, how- 
ever, all these defendants claim under 
the same title, evidence admitted against 
one noay be taken into consideration ae 
against them ail. The second document 
to which an objection is taken is an nn- 
corrocted copy of the Record of Bights. 
This, I agree, should not be treated as- 
evidence. As the entry in which the 
tank was described as Laskar Gazi’a tank 
was subsequently expunged, it seems- 
unlikely that much weight was given 
to this piece of evidence. There is other 
evideuce on the record which is sufficient 
to support this finding. “As regards 
nonjoinder, it appears from the judg¬ 
ment of the Munsif that in the first, 
Court no objection was taken that any 
person other than the Maharaja was a 
necessary party to the suit. I see no¬ 
reason for holding that the plaintiffa are 
not entitled to the decree obtained by 
them. I therefore, dismiss tho appeal 
with costs,” 

Mookerjee, J. —This is an appeal, nn- 
der 01. 15 of the Letters Patent fro^ 
the judgment of Newbould, J., in 
for recovery of possession of a tank on 
declaration of title. The plaintiffs al¬ 
leged that the disputed tank had beeo 
excavated by their ancestor Laskar Gaz» 
Mozumdar about a century ago, thati 
had always been known by bis name and 
had been owned and possessed by mein- 
bers of the family from generation ti> 
generation and that they themselves wei& 
in peaceful possession when they 
forcibly dispossessed by the defendanfr 
in 1911. They accordingly institoMfl 
this suit on 27th November 19|1 
recovery of possession on establisninen 
of title. The defendants contended tuej 

tho tank was not known by the . 
Laskar Gazi and was never held by 
descendants. They asserted that it 
been abandoned by the previous owner9» 

had become silted up and had 

been settled with them on 24th Ocfco 
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1911 by the proprietor of the estate, tiie 
Maharaja of Tipperah. The trial Court 
held that the plainbitTs had failed to 
•establish their alleged ancestral right to 
the tank and that their claim, oven if 
well founded, was barred by limitation. 
Upon appeal, the Subordinate Judge re- 
versed the decision as upon the question 
•of title as also of possession he found in 
favour of the plaintiff. On second appeal 
to this Court, the decree of the Subordi¬ 
nate Judge was assailed on the ground 
i;hat ho had based his conclusion upon 
•two pieces of evidence not admissible 
in law. Newbould, J., overruled this 
contention and dismissed the appeal. 
The objections urged before him have 
been reiterated in this Court. 

One of the substantial points in con¬ 
troversy between the parties was, whe¬ 
ther, as alleged by the plaintiffs, the tank 
was known by the name of tiaskar Gazi. 
Besides oral testimony, the plaintiffs 
relied upon two pieces of documentary 
evidence, namely, first, an entry in a 
draft Record of Rights and secondly, a 
recital contained in a conveyance of an 
adjoining piece of land executed by de¬ 
fendants 4 and 5 in favour of a stranger 
on 7bb October 1891. The Subordinate 
Judge has relied upon both these docu. 
tnents, and the question for consideration 
is whether they are admissible in evi¬ 
dence against the defendants. 

As regards the entry in the draft 
Record of Rights to theeffeeb that the tank 
is known by the name of Laekar Gazi, 
there can be no room for the controversy 
that it was nob admissible in evidence. 
Qulab Kiter v. Uam liaina Pandey (1). 
No reference should, consequently, have 
been made to the entry in the draft re¬ 
cord, specially as it transpires that the 
entry was omitted from the record final¬ 
ly published on 7th December 1898, to 
which alone the presumption of correct- 
ness applies. 

The oiroumstanoes mentioned however 
does not vitiate the judgment of the Sub¬ 
ordinate Judge, because it is plain that 
the lower appellate Court arrived at the 
ooDolosion on the merits independently 
of the evidence improperly admitted: 
Wemes Chunder Chatterjee v. Chundee 
Churn Boy Chowdhry{2). As regards 
recital in the conveyance, the position is 
somewhat di fferent and requires closer 

1. A I R 1916 Cal 282=2?' FC 229. 

2. (1S61) 7 Cal 293: 


Amuar Ali V. fjUTii’K .\li (Mookerjeo, J.) Calcutta 973 


ex.amination. On 27th August 1894, dc- 
fond.ants •! and 5 acquired title by |)Ur- 
ebase to a parcel of land on tbo border 
of the tanlc now in dispute. On 7th Oc¬ 
tober 1S'J4 they sold that hind to one 
Ilaiuidunnessa Bibi. In the schedule of 
hoiind uies in that conveyance they stated 
the land then transferred was bounded 
by the tankotljiskar Gazi. The convey¬ 
ance was jiroduced at the trial by the 
scribe, was duly proved and was admit¬ 
ted in evidence without objection. The 
Subordinate Judge has used the recital 
as valuable evidence, not only against de¬ 
fendants 4 and u who executed the con¬ 
veyance, but also against the other defen¬ 
dants who were net parties to that tran¬ 
saction. There can be no room for con¬ 
troversy that the admission is good evi¬ 
dence against tbo njakers of the convey¬ 
ance, but tbo question arises whether it 
is admissible against the other defen¬ 
dants. These defendants, it will bo ob¬ 
served, are jointly interested io the land 
DOW in dispute, along with defendants 4 
and 5; in fact, they claim under a com¬ 
mon lease from the landlord and have, on 
basis thereof, taken a common defence to 
defeat the suit of the plaintiffs. 

But these defendants were nob joint 
ownersef the property covered by the 
conveyance of 1894, and were strangers to 
that transaction. They consequently 
press the view that an admission made 
by the owners of that property cannot be 
received in evidence against them merely 
because since the date of the alleged ad¬ 
mission they have jointly acquired the 
property now in suit. In our opinion, 
this contention is well founded, as S. 18, 
Evidence .Act, is of no assistance to the 
plaintiffs. The principle which regulates 
the reception in evidence of an admission 
by one defendant asagainsb another defen¬ 
dant, was formulated in the cases of 
Kowsullidh Sundari Dasi v.Muktd Sun- 
dari Dasi (3). Chalko Singh v. Jharo 
Singh (4) andiffcojan Hlalbor v. Alimud- 
din Mea (5). The principleis that when 
several persons are jointly interested in 
the subject-matter of the suit, an admis¬ 
sion of any one of these persons is receiv- 
able not only against himself but also 
against the others whether they be all 
jointly suing or sued, provided that the 
admission relates to t he aub jeot.matter in 

3 (18P6) 11 Cal 668. 

4 * (1912) 89 Cal 935=18 I 0 61. 

5 (1917) 44 Cal l.?0=34 I 0 571. 
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lispute aofl 1)0 made h> the declarant in 
iiie character of a person jointly interest¬ 
ed with tli3 party agaiuit whom the evi¬ 
dence is tendered. 

The rcquireuient of the identity in 
lepal intt-resc between the joint owners 
is of fundatneiual importance; Blenkiiu 
60 i>p V, JJlexkinaoiipiG). On this princi¬ 
ple, the poisition has been maitaiced 
tliat tlie joint ownership must have exis- 
te<l at tlie time the statement was made. 
Tims, in Blukeney v. Ferfjuason (7), it 
was ruled that the admissions of one 
person cannot be admitted in evidence 
against another on the ground of a joint 
interest in tire subject, unless the inte¬ 
rest is a subsisting one at the tinie of the 
admission, and, w here the interest is deri¬ 
vative, it must have been acquired alter 
the admi'-sion was made. To the same 
afl'ect is the rule enunciated in Killuran 
v. litichie (y), that the declaratirn of 
two joint owners is admissible against 
tlie other, if made at a time after the 
joint interest came into existence; if made 
Irefore they became joint owners, the dec¬ 
laration is not admissible. The distinc¬ 
tion is based upon obvious good sense. 
The admission of one co-plaintiff or co- 
defendant is not receivable against an¬ 
other, merely by.virtue of his poslii>nasa 
co party in the litigation; if the rule were 
otherwise, it would in practice permit a 
litigant to discredit an opponent’s claim 
merely by j iining any person as the oppo¬ 
nent's co-party, and then employing that 
person's statements as admissions. Con¬ 
sequently, it is not by virtue of the per- 
son’s relation to the litigation that the 
admission of one can be used against the 
other; it must be, because of some privity 
of title or of obligation: see the observa* 
tiocs of Ei'skine, L. C., in Morse v. 
Royal (9) and Ellenbnrougb, C. J., in B. 
V. Bardivick (10). The vital point for 
considerationacccrdingly iswhether there 
is such privity of obligation cr title bet¬ 
ween two persons as to justify the use of 
the admission of one against the other; 
and plainly this must be determined by 
reference to the relation between the 
parties at the time the admission is made. 
As a matter of probative value, the ad¬ 
mission of a person (such as one joint 

6. (1846) 10 Beav 143=2 Phillips 607. 

7. 14 Aik 641. 

8. 2 Califorou 145=56 Am Djc 326,' 

9. (1806) 12 Ves Jud 355=23 E R 124. 

10. (1809) 11 East 578=103 E R 1129. 


owner) having precisely the same interest 
at stake as another (bis co-owner) will, 
in general, be likely to beequally worthy 
of consideration; there being an identity 
of legal liability, the two persons may be 
deemed one so far as aflfects the propriety 
of discrediting one by the statement of 
the other. This reason however ceasea 
to be applicable where, as in the case be¬ 
fore us, the admission was made at a 
time when the parties had no commanity 
of interest. The inference is thus irre¬ 
sistible that the recital in the conveyance 
of 1894, though admissible against defen¬ 
dants 4 and 5, is not admissible as admis- 
siods against the other defendants under 
S. 18, Evidence Act. 

The question next arises whether the 
recital in the conveyance is admissible 
against these defendants on any other 
principle. The decisions in AbduUahy. 
Kunja Behari Lai (11), Imrit Chamar 
v. Strdhar ?a«(?ai/»(12)'and Natwar v. 
Alkhu (13) show that the statement is ad¬ 
missible under S. 32 (3), Evidence Aet. 
The statement by the vendors, that their 
land then conveyed was limited by oer- 
tain boundaries, was an admission that 
their proprietary interest did not extend 
over any land outside the boundaries mtn- 
tioned. The entire statement was con¬ 
sequently admissible: Higharn v. Bidg- 
way (l4), ConnorvrFitzgerald (15), P^r- 
civalv. Nanson{lQ), Smiths Blakeyiw 
and Reg. v. Exeter Guardians (18). 
The principle is that the statement is ac¬ 
cepted, not merely as to the specific fact 
against the interest, but also as to every 

fact contained in the same statement, Hero 
however the plaintiffs have to face has 
unexpecbed’difficulty. The statement cm 
be male admissible under S, 32 (3) only 

if the conditions mentioned in the 
ductory words of the section are folfillcdr 
and those conditions admittedly have no 
been fulfilled in this case. Conseqaently 
the plaintiffs cannot avail themselves o 
S. 32 (3) and there thus seems at htst 
sight no escape from the position t a 
while the appeal must be dismissed 9° 
as defendants 4 and 5 are coocerned, 
case must be remitted for reconside^ 

11. (1911) 12 10 149. 

12. (I‘il2) 13 I C 120. 

13. (1918) 18 10 762. 

U. (1808) 10 East 109=103 E R iH. 

15. llLBIrlOe. 

16. (1851) 7 Ex 1=21 L J Ex 1. 

17. ^I867)'2 (iB 326=8 B <t S 157. 

ae. ■(1€69)4^^ 34’.. 
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tioD at the InetaDce of the other defeo* 
dants after exclusioo of the rooltal in the 
conveyance. On careful consideration 
however of all the circumstancee of the 
case another aspect of the matter emer^jes 
for examinatioD. 

It is plain that if the plaintiffs had 
cited defendants 4 and 5 as witnesses, the 
recital in the conveyance executed by 
them could have been received in evidence 
to impeach their eredib under S. 155 (3) 
or to corroborate their testimony under 
S. 157. Now in the case befoie us no 
objection was taken to the reception of 
the conveyance in evidence by any of the 
defendants. If such objection had been 
taken, it would have been open to the 
plaintiffs to avoid the difficulty by citing 
defendants 4 and 5 as witnesses and by 
proceeding under S. 155 (3) if they repu¬ 
diated their admissions. It is perfectly 
true, as pointed cut by Sir Richard Couch 
in Miller v. Balu Madho Das (19), that 
an erroneous omission to object to evi¬ 
dence, which is irrelevant and conse¬ 
quently inadmissible under any circum¬ 
stances, does not make it admissible. But 
it is equally well settled that the Court 
will not entertain for the Brst time in 
appeal an objection that a document, 
which per se is not inadmissible in ovi- 
deuce has been improperly admitted on 
evidence. Girindra Chandra GanguH v. 
Bajendra Nath Chalterjec (20), Priya 
Nath V. Mahendra Kumar (2l). It is 
plain that the case before us falls within 
the latter principle. Assuming (or a mo¬ 
ment that we accede to the contention of 
the appellants other than defendants 4 
and 6, we shall have to confirm the decree 
of the Subordinate Judge in favour of the 
plaintiffs against those defendants, and 
to sot aside his decree as regards the 
other defendatts; we shall then have to 
remit the case in part to the Subordinate 
Judge, allow the plaintiffs an opportu¬ 
nity to make the conveyance legally ad¬ 
missible in evidence, and if they fail to 
do 60 , to take the chance of success upon 
Re balance of evidence. The plaintiffs 
will forthwith proceed to cite defendants 
4 and 6 as witneeees, and they will be 
in a position to do so, with reasonable 
safety, as the claim of these defendants 
will have been finally negatived by our 
d^ee. When these defendants are exam- 

19. (1897) 19 All 76=23~n'To6 ( P 

90. (1897)1 OWN 68 

91. (1911) 10 IQ 876 



inod as witnesses the plaintiffs will be 
free to introduce the conveyance into evi- 
(louce to corroborate or contradict them 
as tho contiugency may require. The 
Court will then liave to re consider the 
case upon practically the same evideuce 
as had formed the basis of the decision 
now under appeal. No useful purpose is 
likely to be served by the adoption of 
such a course in a litigation which has al- 
ready lasted for nearly six years. We 
are consequsntly of opinion that in these 
circumstances the decree of Nevvbould, J., 
should be confirmed and this appeal dis- 
missed with costs. 

Beachcroft, J. —I agree. 

V.B./r.K. Appeal dismissed. 

A, I. R. 1918 Calcutta 975 
Fletcher and Newbould, JJ. 

Baikantha Nath Dey and others-' 
Plaintiffs—Appellants. 

V. 

Mohesh Chandra Dey— Defendant— 
Respondent. 

Appeal No. 189 of 1915. Decided on 
17th August 191G, from order of Dist. 
Judge, Bankura, D/- 19th March 1915. 

Transfer of Property Act (1882), S. 91— 
Purchaser of share of equity of redemption 
can redeem entire mortgage. 

A purchaser of a share of the equity of redemp* 
tioD other than the mortgagee id eutiOed to ie> 
deem tho entire mortgage. [P 976 C 1] 

Gunoda Charan Sen and Mohani 
Mohan Chatierjee —for Appellants. 

Satish Candra Ghose B.ndMohini Nath 
Bose for Respondent. 

Fletcher, J.—This isan appeal against 
an order of the learned District Judge of 
Bankura, dated 19th March 1915, modi¬ 
fying the order of the Munsif of 3rd 
Court at Bifchenpur. The suit was 
brought by the plaintiff's as the pur- 
chasers of the equity of redemption in a 
certain property. The defendant was the 
mortgagee under an usufructuary mort¬ 
gage. It is found both by the lower 
Courts, and not denied, that the time for 
redemption has arrived. The learned 
Munsif decreed redemption. On appeal 
to the learned District Judge he re¬ 
manded the case to the first Court. The 
first point on which the learned Judge 
remanded the case was that the plaintiffs 
as be held, were entitled to' redeem only 
in respect of an undivided 2/3rd8 share 
in the property subject to the mortgage. 
The learned Judge acting on the decision 
in the case of Qirisk Chunder Dey v» 
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Jiirnvwni Vc (i). came fco fcha conclusion 
'hit tin {ihintirfs were entifeled to re- 
ii'Gin tuly a portion of tlie property. 
Ciic 'leciiion on winch Iho learned Dist¬ 
rict Judge acted was, in my opinion, a 
wrong decision. The case on which the 
lo.nnel Judges who decided the case re¬ 
ported as Girii/i Chunder Dey x.Jura- 
'nio}u D^{1) rested their decision, namely, 
the case of Nawab AsmtU Ali Khan v. 
Jownhir Sing (Q), does not justify that 
decision. In the case of Nawah Azimut 
Ali Khan v. Jowahir Sing (2) the mort¬ 
gagee hai become the purchaser of a por¬ 
tion of the equity and, of course, a case 
of that nature is clearly distinguishable 
from the case where there has been a 
severance of the equity of redemption 
amongst parties other than the mort¬ 
gagee. The sections of the Transfer of 
Property Act are quite clear on the point 
and the law is also quite clear. Thereare 
many decisions opposed to the decision 
reported as Girish Chunder Dey v. Jura- 
mom Dey (l). It is sufficient to refer 
only to the cases of Uuttasanan Namhu- 
dri V. Parameswaran Namhudri (3) and 
Mora Joshi v. Eamchaiider Dinker Joshi 
('l). The observations of the Judicial 
Coramibee of the Privy Council in the 
case reported as Norendra NarainSingh 
V. Dioarka Lai Mundur (5) are also 
clearly opposed to the decision reported 
as Girish Chunder Dey v. Juramoni De 
(l). The sections of the Transfer of 
I?ropGrby Act are also opposed bo such a 
decision. 

The la%v as stated in the text books, so 
far as I am aware, is to the effect that in 
an ordinary case, the partial owner of 
the equity of redemption is entitled to 
redeem the whole mortgage. Nobody has 
ever heard that proposition doubted be- 
fore and I think the decision in Girish 
Chunder Dey v. Juramoni De {l) was 
founded on a misreading of the decision 
reported as Naivab Azimat Ali Khan v. 
Jowahir Sing (2). I think that, even 
accepting, although it is not necessary to 
decide that in this case, the learned 
Judge’s finding that the plaintiffs have 
have acquired only a 2/3rd share of the 
equity, the plaintiffs are notwithstand- 
ing that entitled to redeem the entire 
mortgage. _ 

1 . (1901) 5 G WN 83. 

2. (1869-70) 13 M I A 401 (P C). 

3. (1899) 22 Mad 209. 

4. (1891) 15 Bom 24. 

6 . (1877-78) 3 Cal 397=6 I A 18 (P C). 


Then it is said that a point arises oa 
the construction of the mortgage whe* 
ther this case is not premature, because 
the redemption, according to the terms of 
the deed, is to take place on paymeut 
of the principal sum on the expiratiou of 

1319 B. 3., that is,‘'the Yamasiray ia 

1320 B. S.” Exactly what the meaning 
of "Yamasiray in 1320 B. S.” is, I do not 
know and, notwithstanding that we are 
assisted in this case by Bengali gentle, 
men who appear both for the plaintiffs 
and the defendant, they do not pretend 
fco know what it meanst Whatever Yama¬ 
siray in 1320 is, on the most liberal 
construction it must have long since ex. 
pired. A discussion as to the meaning 
of the term will be purely academic and 
1 think there is no use sending the case 
ba-ck for a decision as to what Yama- 
sivay in 1320 B. S.” is. In the result, 
the order of remand made by the learned 
District Judge must be sat aside and the 
decree of the Munsif for redemption res¬ 
tored. The costs of this appeal and the 
costs of the appeal in the lower appellate 
Court will be paid by the defendant to 
the plaintiffs. The order of the Court 
of first iosbance as regards costs will 
stand. We assess the hearing fee in this 
Court at two gold mohurs. Two months 
time from the date of the arrival of the 
record in the Court of first iflstanoe is al¬ 
lowed to the plaintiffs to pay the money 
doe to the defendant on his mortgage. 

Newbould, J.—I agree. 

v.B./r.K. Appeal allowed. 
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Teunon and Newbould, JJ* 
Brojendra Eishore Boy Choudhury 
icree.holder—Appellant. 

• I — 

DU Muhrrtud Sarkar and others 
dgment-debtors—Respondents. 

Appeal No. 86 of 1917, f 

bruary 1918, from order of 
/mensingh. D/- 16th December lyw. 

-imilalSon Act (1908), Art. 
nid - Objection by 

•eution—Evidence directed to be P jjj, 
5ecree holder filing lilt of, wilneii 
iduct ii to be taken ai itep-in-aid oi 

i decrea-holder applied for the 

;ree and the judgment-debtor pat m 

0 to execution. The Oanrt direo ojgijre#* 

s to adduce evidence in support o 

itive cases on a certain date._ ^,.^9 who 

> decree-holder filed a liat 0 tbi 

re present in Oonrt, and iotlma 
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Court that he was ready to proceed with bis 
^^HcUh that the conduct of tho decree-holder 

implied an application to the Court to tivko tho 

evidence which ho was trepared to ‘tddiico to 
repel tho objection of the judgmont-debtor and 
Bhould be taken to be an application to the Court 
to take some step in-aid of execution: 3ft^I C 53(., 

jogesh Chandra BoyiorD.N Ghaokra- 
vartij and Bamani Mohan Chatterjei: 

for Appellant. ' , , 

Dehcndrci Nath Mandal—ior Respon- 

donts. 


Judgment.-Thie is an appeal against 
an order of the Subordinate Judge of 
Mymensingh dismissing an application 
for execution on the ground that it is 
barred by limitation. The decree is dated 
31 st March 1908. The first application 
for execution was cn 20th January 1911> 
the second on 22nd August 1914 and the 
third or the present application on bth 
October 1915. There is no dispute that 
if the second application was withm time 
the third application was also 
time'from the date of the second, and the 
only question therefore that has been 
argued before us is whether the secouu 
application for execution filed on 2.od 
August 1914, was or was not barred by 
tho three years’ ruleof limitation. Now, 
it appears that after the first application 
for execution had been made, the 
ment-debcor put in an objection to the 
effect that the properties attached and 
sought to be sold wore not transferable, 
and secondly, that the said properties 
•were his own personal and individual 
properties and not the properties of t^o 
father, the original judgment-debtor. On 
that objection proceedings continued .rom 

•7fch June to 8bh .lanuary 1912 and we 
find that on 25tb November 1911, both 
parties having in the meanwhile been 
directed to adduce evidence in support of 
their respective cases, the decree-holder 
filed a list of witnesses and intimated to 
the Court that he was ready to proceed 
with his case. On the application of the 
judgmenb-debtor the case was however 
adjourned to I6th December in order to 
enable the judgment debtor to produce 
-one of his witnesses. We are of opinion 
that this act of bhedeoree-holder, namely, 
■the filing of the list of witnesses and inti- 
Imabiog to the Court that ha was ready to 
proceed with the case, implied an appli- 
cation to the Court to take the evidence 
which he was prepared to adduce '.and to 

'l918 C/123 & 124 


repel the ohjeetion taken by the judgment- 
debtor. In effect, therefore, we think 
that on ft reasonable iDlorprofcation, this 
should ho taken to he an application to 
the Court to take some steps-in-aid of 
execution: and in this view wo are forti¬ 
fied by tho decision reported as Pran 
Krishna TMs v. Protap Chandra 

Dalai (l). 

We, therefore, decree this appeal and 
remand the case to the original Court 
with directions that tho decree-holdor be 
DOW at liberty to proceed with tho exe¬ 
cution. As howover this appeal has suc- 
ceadoil on a point not taken in either of 
the Courts below we make no order as bo 
costs. Lab the record be sent down to 
the lower Court without delav. 

v.B./r.K. Appeal allou'cd . 


1. (1917) 38 I C 530. 
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MOOKERJEE AND WALMSLEY, JJ. 
Bircsioar Hookerjee and oi/icrs—Judg- 
msnt-debtors Pstitioners. 

V. 

Ambika Charan Battacharjee—Decree- 
holder—Opposite Party. 

Rule Nisi No. 241 of 1917. Decided on 
I9bh June 1917, against the order of Sm. 
C. C Judge, Serampore, in Exn. Case 

No 630 of 1910. 

(a) Civil P. C (1908), 0.21, R. 2 -Un¬ 
certified payment does not extend limitation 

Aa uncertified payment under or adjustment 

of a decree cannot operate to proloug the period 

of limitation fer an application for execution of 
the decree under the Limitation Act. ^ 

(b) UmitBtion Act (1908). S. 21-Hindu 
brother is not lawful guardian in presence 

'’^rp°iHVavraent r'f a d'-bt by the eldest brathet 
of a Hindu infant during the lifetime of the 
Utt-r’s mother cannot be said to be made by a 
■‘Uwful guardian" within the meaning oi S. 21, 
as under^the Hindu law, in tho absence of the 
father the mother is entitled to be the 
of her inLt sons in preference to thou brother. 

Amarendra Nath Bose-ior Pebi- 

^'Xdgment.—The question for deter- 

mination in this rule is ap¬ 

plication presented on the 7th June 1916 
forexeoutioQ of a decree for mouey.made 
on24tb November 1909. is or is not bar- 
ral bv limitation. The application is 
Tirima facie barred by limitation under 
Art. 182. Soh. 2, Lim. Act. Tbedecreo- 
holder consequently seeks to escape the 
bar of the limitation by refepenoe to 
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two iuviDenfcs allege! to have been made 
by t;ie el leal; brother of the petitioners 
on Sill Ootohev 1912 and 9lh Tune 1913 
r^^nectivelv. The petitioners argue, first, 
that IIS tlie payments weie not certified 
tiioy cannot he taken into account; and 
SGcon-llv, tliat 'f taken into account, they 
aio of no avail under S. 21, Tjitn. Act. 
In our opinion, these contentions are 
well-founded •’iiu must prevail. 

As regards the first contention, it is 
nob disputed that neither of these pay¬ 
ments was certified to the Courts; con- 
soquontly, under 0. 21, R. 2. sub-R. (3), 
Civil P. C., the paymants canr.ob be ro- 
co,gnis 0 d by any Court executing the 
decreo. This view is supporte! by the 
dr'ci'ion ia Joo.nidro Nath Sarkar v. 
Piohiiut Nath Ckattcrjce (1). Euluhullch 
Sarkar v. Darqa Charnn Rudra (2) and 
Dhajan ball v. Cheda ball (3). It may 
he observed that 0. 21, li. 2 (3) of the 
Code of 190S is difl’erent in torrns from 
S. 25S of the Coda of 1882. The present 
Code provides that a payment which 
had nos boon duly certified shall nob be 
taken into account by any Court execut¬ 
ing the decree. The previous Court pro¬ 
vided that a payment which had not boon 
certified should not be recognised as a 
payment or adjustment of the decree. 
This alteration in boguige justifies the 
inference that an uncertified payment 
or adjustment cannot now operate 
bo prolong the period of limitation 
for an apidication for execution of 
a decree under the fjimitation Aob. This 
interpretation is perfectly legitimate, 
and if adopted, will induce decree- 
hollers to certify paymants made to 
them out of Court. As regards the 
second contention, we are of opinion that 
the payments which were made by the 
oldest brother of the petitioners, who 
were infants, while their mother was 
ilive, cannot be said to have been made 
by a “lawful guardian” within tbo 
meaning of S. 21, Limitation Act. It is 
woll-setbled that, under the Hindo law, 
in the absence of the father, the mother 
is entitled to bo the guardian of her 
infant sons in preference to their 
brother. [Ml. Muhtaboo v. Gunesh Lai 
(4). The Rule is made absolute and the 

1. A I R 1914 Cal 253=21 I C 926. 

2. (1912) 13 I C 42U 

3. A I R 19U All 112=24 I C 215. 

4. 10 Beng S. D A B 329. 
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order for execution as against the 
petitioners is set aside. 

v.b./r.k. Rule made absolute. 
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Chatteiuea and Walmsley, JJ. 

Rajeswari Dasi and anoflier—Plaint¬ 
iffs—Appellants. 

V. 

Benoda Sundari Dasi and another— 
Defendants—Respondents. 

Appeal No. 3011 of 1914, Decided on 
2l3t December 1916, from appellate de- 
cree of Sub-Judge, Jessoro. D/. 4th Jane 
1914, 

*(a) LimPatlon Acl(1908),S 20—Acknow 
ledg-nent of lien on property by judgment* 
debtor after iti attachment does not save 
limitation against auction*purchaser. 

Au auction-ourchaset o! a property in execu* 
tioD of a inoney'decree is eotitlod to have the 
property purchased by him in the coodiiicn in 
nbicb it was at the time of attachment. Tbero* 
fore, an ncknowledgmant of a lien on the pro* 
perty made by the judgmeot-debtor after its at¬ 
tachment cannot prevail against the auction* 
purchaser although such ackoonledgment ii 
made before attachment may save limitation aa 
agaiu-t- the auction-purcha'or. [P 9"9 C 1 2l 

(b) Evidence Act (1872), S. 69—Mortgage 
bond—Attesting witnesses and scribe dead- 
—Witness called to prove bandwriting of at* 
testing witness not sa)ing that he saw mort¬ 
gagor signing or that signature on deed was- 
that of mortgagor—Proof of mortgage bond 
was defective. 

Where all the attesting witnesses of a mort* 
gace-boad'incliitling the scribe were dead anda 
witness was called v.ho proved the haodwriling 
of the attesting witnesses aud who said that he 
was present at the execution of the document, 
but did not say that be s-iw the mortgagor sign* 
ing his name nor did be say that the signature 
oa the document was the signature of the mort* 
g*8or; 

Held: that there was a defect in the proof of 
the mortgage-bond uudsr S. 69. IP 979 0 1) 

So-shi Sekhar Bose—iov AppsUants* 

Surendra Chandra Sen —for ReBpond- 
ents. 

Judgment. —This is a snit upon a 
morfcgaga bond Ex. 1 said to have been 
executed by Bhim Karmakar, the deceased 
father of defendant 1, in favour of Jadu- 
mandal, the husband of plaintiff No. 1, on 
9th August 1891. On 18th March 1898 

defendant 1, executed a kobala in respect 
of soma lands in favour of Jaduraandal 
and in this document marked Ex. 2 made 
an admission of the earlier mortgage o 
9th August 1891. On 2l8t March 1898* 
one Basant purchased property No. 1 
execution of a money-decree against de¬ 
fendant 1, and sold the same to defend¬ 
ant 2, on 12th August 1898; The suit 
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giving rise to this appeal was brought oo 
16th March 1910 and would be barred by 
limitation unless the acknowledgment 
by defendant 1. in Ex. 2, can save it. 
Then arises the question whether Ex. 1, 
has been proved in accordance witli law. 
All the attesting witnesses including the 
scribe are dead. One witness Hazarilal 
has proved the handwriting of tlie at¬ 
testing witnesses: he says he was present 
at the exfliutioQ hut doss not say that 
he saw Bhim signing his name, nor does 
he say tint the signature of Bhim on the 
document is the signatureof Bhim. There 
is, therefore, a defect in the proof of the 
document under S. 60, Evidence Act. 
Does tho admission in Ei. 2 cure this de¬ 
fect? Defendant 2, claims under a pur- 
chase from Basaut, who purchased at an 
auction sale the right, title and interest 
of defendant 1. Is the admission of de- 
fendant 1, binding ondefeodaut 2. that is 
to say, is the auction-purchaser or his 
transferee bound by the admission of the 
judgment-debtor made before his pur- 
ohasB? It wis said by the Judicial Com¬ 
mittee of the Privy Counc'l in the case 
of Dinendronoth So.nni(il v. liamkitmar 
Ghose (1) that the auction-purchaser 
“derives title by operation of law ad- 
versely to the j'ldgment-dobtor bu*"- tneir 
Lordships held in a later cas‘', Mahomed 
Moeuffer So'i^ein v. Kishori Mohan 
Boy (2). that the auction-purchaser is 
bound by an estoppel binding upon the 
judgment-debtor. Sir Charles Sargent, 
C T., in the c^se of Ali Sahib v. Kaji 
Ahmed (3), held after reference to the 
former case, that 

“altbouRh the title is derived from the judgment- 
debtor ngiiof^t hia will, the rurchas^r's H;ibility 
to be ej'^cted nooetb^les'^ arirei from the title 
which ho baa derived from the judgment-debtor.’ 

The auction, purchaser was held to have 
derived his liability through the judg- 
roenb-debtor. An acknowledgement, there¬ 
fore, by a judgment-debtor may save 
limitation against the anotion-purohaser. 
There is a further question, however, that 
arises in this case, and that is that the 
acknowledgment was made only three 
days before the aucbiou-saie and must, 
therefore, have been made after attach* 
ment; does that make any difference? 1 
think it does. The auction-purchaser is 
entitled to have the property purchased 
by him in the condition in which it was 

1. (1861) 7 CbI 107=0 1 A 06 (F 0). 

3. (IS9&) 33 Gal 909=33 IA 139 (P 0). 

8. (1693) 16 Bom 197. 


at bhetimeof the atbaohmeut. The judg¬ 
ment-debtor is debarred hy S. 64, Civil 
P. C., from making any private transfer 
of any interest in the property after at¬ 
tachment. Butforthe acknowledgment, 
the lion on the property attnched vvould 
have expired before the [iresent suit: tlie 
effect of allowing the acknowledgment 
to prevail would be to give a longer life 
to the lien, that is. to place a larger burden 
on the property than it bore at the time 
of the attachment I think, that the| 
aiknowleIgement in this case made as 
it was after attachment, cannot prevail 
against the auction purchai-er, defen¬ 
dant 2. In this view of the case the ap. 
peal fails and is dismissed with costs. 

V.B./r.K. Appeal dismissed. 
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MOOKERJEE AND BEACHCROFT, JJ. 

Kadas Chandra Dutta and others 
Defendants—Appellants. 

v. 

Padma Kishcre iJoyand others Plain¬ 
tiffs—Respondents. 

Letters Patent Appeals Nos. 100 and 
101 of 1914, Decided on 23i-d April 1917, 
against decrees of D/-Chatterjee, J., in 

Appeals Nos. 4155 and 4156 of 19i0. 

(a) Civil P. C. (1908), S. 100 - Custom - 
Proof of existence of. is question of fact. 

A decision that au alleged custom is not estab¬ 
lished by the evidence on the record is a decision 
on » question ot fact, with which the High Court 
cannot interfere in second appeal. [P ORO C 21 

(b) Custom— Existence when question of 
law and when existence can be challenged 
in second appeal stated. 

But although the question of tho exietooco of 
an alleged custom is a question of fact, the deci¬ 
sion is liable to atta.-'k in second appeal on tho 
ground tb^t irrelevant evidence bas beeu received 
or that relevant evidence has been excluded, or 
that there is no evidence of the alleged custom, 
or that the finding as *othe rxisteoco of tho 
custom is based on legally iosuOicient evidence, 
or that the facts found do not constitute evidence 
of tho alleged custom or that in the determina¬ 
tion of the question in controversy legal princi¬ 
ples or tests have bean erroneou-Iy applied, e. g , 
that the Court has not correctly appreciated the 
esfeniial attributes of a custom or has overlooked 
the distinction between a custom and a usage. 

[P 931 C 2; P 932 C Ij 

(c) Civil P. C. (1908), S. 100 — Cutlom — 
Validity of and whether proved by facts on 

record is question of law. 

The question whether the facts found in any 
given Instance prove theoxistooceof the essential 
attributes of a custom or usage or whether a 
castom is reasonable and valid, is a question of 
law, which may be discussed in second appeal. 
But the mere question of the sufficiency of the 
evidence adduced to establish a custom is not a 
ground of second appeal. [P 992 0 1] 
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fd Civil P. C. (1908), S. 100 — Cuslom, 
ExistPncr and Proof of, when may be deter¬ 
mined in second appoah staled. 

i iifl.T S. 100 (1) (a), {bK the High Court; ig not 

• iiilfcl ill second appe:.l to determine wbeiber 
lie fcvidrucj of llie existence of an alleged usage 
is cr is n t crfclihle, though it is competent to 
dcterviiiijc. whether Ibo usaee proved by evidence 
n . (loc,= or dees not p ossess the force of law. 
'I hotiyli the question whether a given slate of facts 
binding cQst&m or usage is a question 
of 1 the fluestioD whether such a state of facts 
•I .s been proved by evidence is a question of fact. 

[P 082 C 2] 

JaiJuualh Kan.iilat, Birendra Chan¬ 
dra Das'.ind Jogendra Kumar Bey— for 
Appellants. 

Upendra Kumar Boy — for Respon- 
dents. 

Mookerjee, J. — Tliese appeals have 
been jireforro l, under Cl. 15 of the Letters 
Paf.enb, against the judgments of Digam- 
harGhafct 0 rjee,-T , in two suits for recovery 
of possession of land. The plaintiffs al- 
leged that the landsin disputeconstituted 
non.transferable occupancy holdings and 
vet the tenants had transferred thena to 
the defendants. The plaintiffs conse¬ 
quently prayed that thedefendants might 
be ejected as trespassers. The defendants 
contended that the holdings were trans¬ 
ferable by custom and local usage. There¬ 
upon an issue was raised in these terms: 

" Where raiyati land are transferable by usage 
aud custom without tbeconseot of tbelandlord." 

The Court of first instance ruled, on 
the authority of the decision in Peary 
Mohan Muherjec v. Jote Kumar Muker- 
ice (l), that to prove a custom or usage 
that occupancy holdings are transferable 
in any locality, it is not sufficient to show 
simply that such holdings are sold in the 
village or neighbouring villages, as the 
essence of usage of transferability is that 
transfers made to the knowledge of, but 
without the consent of, the landlord are 
valid and must be recognized by him. 
The Court examined the evidence from 
this point of view and came to the con. 
elusion that it was quite insufficient to 
establish the alleged custom or usage. The 
Court held expressly that the evidence 
showed that the names of transferees were 
not recorded in the office of the landlord 
unless a bonus was paid and that even 
when bonus was offered by the trans¬ 
feree to the landlord, the latter had the 
option either to accept or refuse the 
same. In this view the Court decreed 
the suits. Upon appeal by the defendants, 
the Subordinate Judge confirmed the 

1. (1907) 11 C W N 83. 


findings of the trial Court and held that 
the evidence did not go to show that oc¬ 
cupancy holdings were transferable by 
custom or usage. With reference to in- 
stances of transfer adduced by the defen. 
dants, the Subordinate Judge observed 
that, as ruled in the case of Hajendra 
Kishore Adhikari v. Chandra Nath 
Butt (2), a growing usage of transfera- 
bility was of no effect against the land- 
lord and that the usage to be effective 
must have already grown up; Buzlul 
Karim v. Satish Chandra (3). In this 
view, the Subordinate Judge dismissed 
the appeals, On second appeal to this 
Court, D. Chatterjee, J., has held that 
the appeals wore concluded by tbe 
findings of fact arrived at by the lower 
appellate Court. On the present appeals. 
Dr. Jadu Nath Kanjilal has argued that 
the evidence on the record is sufficient 
to establish the existence of the alleged 
custom or usage of transferability, and 
he has invited us to read the whole of 
the evidence on the record. In support 
of the course we have been asked to 
adopt, reference has been made to tbe 
decision in Vishnu v. Krishun (4) and 
Kakarla Abbayya v. Raja Venkata 
Papayya Bao (5). 

We have the authority of tbe Judicial 
Committee for the proposition that a 
decision that an alleged custom is not 
established by the evidence on tbe re¬ 
cord is a decision on a question of fact. 
In the ease of Muhammad Kamil v. 
Imtiaz Fatima ( 6 ) the plaintiff contended 
that tbe rights of the parties were re¬ 
gulated by tbe Mahomedan law of inheri¬ 
tance; tbe defendants set up a family 
custom whereby female heirs were ex¬ 
cluded. The trial Court held that tbe 
alleged custom was not established by the 
evidence and this conclusion was con¬ 
firmed by the Judicial Commissioner on 
appeal. Sir Arthur Wilson observed that 
the existence of the custom was a question 
of fact, and as the Courts in India bad 
concurred in their judgment as to this 
question, their Lordships saw no reason 
why they should not follow their usual 
practice of accepting concurrent findings 
of fact. Precisely the same language was 
used by Lord Collins in another case de - 

2. (1908) 12 0 W N 878, 

3. (1911) 101 C 825. 

4. (1834) 7 Mad 3. 

5. (1906) 29 Mad 24. 

6 . (1909) 81 All 557= IS 0 0 183= 4 IC 467- 

36 I A 211 (P C). 
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oided by the Juc^ioiftl Committee, Anant 
Singk V. Dttrga Singh (7). There the 
question arose whether succession io a 
Hindu family was regulated by a special 
family custom or by the ordinary Mita- 
kshara Law. The Judicial Commis- 
sioners, disagreeing with the trial Court, 
held that the evidence >-dduced by 

the plaintiff was not sutheieot to establish 

the special custom. The Judicial Com¬ 
mittee held that the question involved 
was one of fact only and they saw no 
reason whatever to differ from the opini- 
on of the Judicial Commissioners. The 
view that the question as to the exis¬ 
tence of a custom is a question of fact is 
supported by numerous decisions of high 
authority in English Courts. Thus in 
Nelson v. Dahl (8) Sir George Jessel, M. 
R., observed that the question whether 
there was a specified custom or usage in 
the Baltic wood trade was a question of 
fact and like all other customs it must 
be strictly proved. In Postlethwaite v. 
Freeland (9), Lord Blackburn held that 
the question whether an alleged custom 
of the port was established by the evi¬ 
dence was rightly left to the Jury. To 
the same effect is the decision in Goodwin 
V. Boharts (10). Similarly, Channel J., 
ob66rvod io Moult v* Hdllido^y (ll)i fehafc 
the question as to the existence of a 
custom is a question of fact, and it is 
necessary to prove the custom in each 
case, until eventually it becomes so well 
understood that the Courts take judicial 
notice of it. A similar view has prevail, 
ed in this Court for at least half a century. 
Thus in Hureehur ookerjee w. Judoonath 
Ghose (12), Jackson, J., held that the 
question whether the disputed tenure 
was transferable by custom, was a ques¬ 
tion of fact on which the lower Court 
alone could pass a decision, and on which 
the High Court could not interfere on 
second, appeal. To the same effect is 
the judgment of Glover, J., in Jay Kishen 
Mookerjee v. Doorga Narain Nag (13). 
Again Kemp, J., observed in Syud AH 
V. Gopal Das$ (14), that a finding upon 


a question of custom after going into 
evidence was a finding on a question of 
fact with which the High Court could 
not interfere in second appeal. Precisely 
the same view was taken by Parran.C. 
J., in Bai Shirinbai v. Kharshedji (10), 
where ha ruled that sitting in second 
appeal, it was not open to the Court to 
arrive at an independent finding as to 
whether the evidence established, as the 
Courts below concurrently held it did, 
the existence of a custom amongst Parsis 
which validated and rendered binding 
marriages contracted between children 
of tender age. 

But, although the question of the exis¬ 
tence of an alleged custom is a question, 
of fact, it is conceivable that the decision 
may involve an errorof lawsoastojustifyj 
the interference of the High Court in 
second appeal. Thus, the decision isliable 
to attack in second appeal on the ground 
that irrelevant evidence has been received| 
as in Palakdhari Bai v. Manners (16), 
and Durga Charan Mahto v. Raghunath 
Mahio (17), or that relevant evidence 
has been excluded, as in Dalglish v. 
Gazuffer Rassain (18), and Sariatullah 
Sarkar v. Pran Nath Nandi (19). 
The decision may also be successfully 
attacked ou the ground that there 
is no evidence of the alleged custom, 
or, as it is sometimes said, that the 
finding as to the existence of the custom 
is based on legally insufficient evidence 
Pcary Mohan Mukerjee v. Jotc Kumar 
Mukerjee (l), Hashim AH v. Abdul 
Bahman{20), Ram Bihts v.Lol Bahadur 
(2l). The decision may again be assailed 
on the ground that the facts found 
do not constitute evidence of the alleged 
custom Durga Charan Mahto v. Raghu¬ 
nath Mahto (17), Eanumantamma v. 
BamiReddi{22), Mirabivi v. Vellayanna 
(23),and Subhadra v. Tribhuan Dat (24). 
The decision may, further, be liable to 
attack on the ground that in the deter 
minabion of the question in controversy, 
legal principles or tests have been er. 
roneonsly applied, for instance that the 


7. (1010) 33 All 868 = 18 0 0 168=6 I 0 787= 

37 I A 191 (P C). 

8. (1879) 13 Cb Di 568. on Appeal Dahl v. 

Nelson Dankin, (1861) 6 App Cas 86. 

9 . (1880) 5 App Gas 599. 

10. (1876) 10 Ex 887. 

11. (1898‘ 

13 (1868 
19. (1869 
14. (1670 


I Q B 125. 
10 W B 158. 

II W B 848. 
IS W B 430. 
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16. (1696) 33 Oal 179. 

17. A I B 1914 Cal 289=20 I C 810. 

18. (1896) 28 Cal 427. 

19. (1899) 26 Oal 184. 

20. (1906) 28 All 698. 

31. (1908 ) 80 AH 811. 

23. (1882) 4 Mad 373. 

28. (1886) 8 Mad 464. 

24. (1912) 16 I 0 247. 
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Court has not correctly appreciated the 
ej-scntial at'rihnt /3 of a custom: Blaha- 
vi-n/a Dehiv. HuricJas Jlaldar (25).Desai 
Ranrhiinddas v. Rau'ol Natlmbboi (26), 
Prodiiote Kumar Tagore v. Rakkal 
]i'diii lid ra (27), or of a usage Dalgltsh 
|V. Go-uf/cr JIaasain (18) and Palakh. 
'.dan R,ii V. (] 6), or has over- 

Jookeil the distinction between a custom 
anil a Usages: Nidson v. Dahal (8) Conse- 
■juently, the question, whether the fact 
found in any given instance prove the ex¬ 
istence of the essential attributes of a 
custom or ucage, is a question of law 
which may bedisctissed in second appeal: 
Durg.x Charan Mahto v. Raghunoth 
Mahto ( 17 ), Lnlman v. Nand Lai (28). 
Obviously, the question whether a custom 
is reisorjiible or valid, is a question ol the 
law: Hurry Churn Dans v. Kimai Chand 
(28), Ourai Kar v. Kuarmvni Singha 
(30). Subject to these qualifications it 
is plain that the mere question of sutfi- 
jCiency of the evidence adduced to estab- 
jlish a custom is not a ground of second 
appeal: Sreemutiy Kurani Dassi v. 
Sojot.i Kant Singh (31), Hashim Mi v. 
Aldul Rahman (2b), Rao Giriaj Singh 
V. Lala Hargobind Sahai (32), Mukund 
Mmari Dnsi v. Krishna iJhone Ghose 
(3'i), Ganesh Dat Singh v. Sukhraj Singh 
(34), Lalman v. Nandalal (28) and 
Mahaaeo Prasad v. Nubi Bukhsh (35). 

We are not unmindful that a contrary 
view wag adopted in the case of Kakarla 
Ahhayya y. Uaja Venkata Papayya Rao 
(5), in which it was ruled that it is the 
duty of the Court in second appeal, when 
a question of custom is raised, to examine 
the evidence not merely with a view to 
ascertain whether all the essential ele¬ 
ments have been proved to exist but also 
whether the evidence is credible. We 
respectfully dissent from this view, 
which, in our opituon, finds no support 
from S. 100 (l) (a) (b),Civil P. C., 1908. 
No doubt, a second appeal lies to the High 
Court on the ground that the d ecision is 

25. A I R 1015 Cal 161=42 Cj.1 455=27 I C 

4(0. 

26. (1897)21 Born 110. 

27. (1910) 37 Cal 322=5 1 0 243. 

28. A I R 1914 Oudb 123=17 0 C 1=20 I 0 

894. 

29. <1884) 10 Oil 1-88. 

SO. (1015) 29 I C .812. 

31. (1908) 12 C W N 539. 

32. (1910) .^2 All 125=4 I C 804. 

8-3. (1911)9 1 0 839. 

34. (1912) ir I 0 12. 

85. A I R 1914 Cal 854=25 I C 104. 
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contrary to, or has failed to dekertnine 
i.ome material issue of, "usage having the 
force of law.” Bub this does not entitle 
the High Court in second appeal to deter, 
mine whether the evidence of the exis- 
tence of the alleged usage is or is not 
credible, though the High Court is com¬ 
petent to determine, whether the usage, 
proved by evidence to exist, does or does 
nob possess the force of law. In ao far 
as the contrary view was taken in the 
c^aes of Ram Harakh Tewari v. Isardat 
Teiiari (36), Shahbaz hhan v. Rahiman 
(37), Kakarla Abbayya v. Raja Venkata 
Pappayya Rao (5) and poseibly algo to 
someexofcnt iq i^ishnuv.Krishnanii), we 
are not prepared to accepto them as cor. 
rect expositions of the law. The sub¬ 
stance of the matter is that while the 
question whether a given state of facts 
establishes a binding custom or usage is a 
question of law, the question whether 
such a state of facts has been proved by 
the evidence is a question of facr. In the 
case before us no question of law obvious¬ 
ly arises upon the faots found by the 
lower appellate Court in concurrence with 
the Court of first instance, aod we are 
clearly of opinion that Digarobar Chatter- 
jee, J., properly declined to examine the 
oral and documentary evidence, with a 
view to determine whether the Subordi¬ 
nate Judge was correct in his conclusioa 
as to its insulfiiieDcy to establish tbeaU 
leged custom or us4ge. The appeals fail 
and mui^t he dismissed with costs. 

Beachcroft, J.— I agree. 

V.B./r k. Appeals dismissed 

80. (IS09) 3 I C 553. 

87. (1911) me 636. 
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Chatterjee and Richardson, JJ- 

Harendra Chandra Bhattacharjee^ 
PlaintilY. 

V. 

Gagan Chandra Das—Defendant. 

Reference No. 9 of 1916, Decided on 
5th June 1916, made by -Qud Munsift 
Tipperah. 

Limilation Act (9 of 1908), S. 20 -Decree- 
holder i, certifying payment doe* not effee 
S. 20—If not in writing by judgment-debtor! 
it does not extent period, 

Tbe provisions of S. 20, Lim. Act, are^ in no 
way aSected by the decree-holder making an 
application to certify payment j) 

A payment by the judgment-debtor of a 
6 um on a decree for money which does not bM 
interest canfiofc operate to give a fresh start 
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the period of limUfttion under S. 'JO, Lim. Act, 
even if the deoteo-holdor in bis application tor 
execution certiaes that pavraentas payment of 
interest, unless that payment appears m the 
handwriting of the judement-debtor or his agent 

duly authorized in that behalf, 60 that it might 

'bo taken as having been made in Pf'ft 

of tho principal under that section. [P 9^1 O ij 

Upendra Kumar Roy—iox Dacree-hoU 
der. 

Judgment.—This is a reference made 
iu connexion with an application for exe¬ 
cution of a decree passed on I9th Decem¬ 
ber 1911. This application was tho second 
application for the execution of the de¬ 
cree, and it was made on 28bh January 
1916-more than three years after the 
first application wbioh was made on 7th 
January 1913. The decree-holder, bow- 
ever, alleged that there was a payment of 
Re. 1 by the judgment debtor on 27t.h 
August 1915, that is within three years 
of the first application foe execution. It 
has been found by the Munsif that the 
payment of Re. 1 was, in fact, made by 
the judgment-debtor as alleged by the de¬ 
cree holder. But there is nothing to 
, show that it was paid by way of interest 
and the decree did not bear any interest. 
We are of opinion that, although the de¬ 
cree-holder may either apply to certify 
the payment before execution or may do 
80 in his application for execution of the 
decree, the provisions of S. 20, Lira. Act, 
are in no way affected by it. The claim 
in the original suit, no doubt, included 
interest; but that interest had been right- 
ly held by the Munsif to have merged in 
the decree and, as the decree did not bear 
jany interest, any payment made by the 
ijudgment-debtor must be taken to have 
been made in part payment of the prin- 
jolpal, in which case it must appear in the 
'handwriting of the judgment-debtor or 
by his agent duly authorized in this be¬ 
half, in order that a fresh period of limi- 
; babion may run from the dateofsuch pay¬ 
ment under 8. 20, Lim, Act. Let the re¬ 
cords be sent back. 

v.b./r.K. Records sent back. 
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Mookebjbb ajjd Coming, JJ. 
Dokarijoddar and Defendants 

—Appellants. 

T. 

Nilmani Kundu —Plaintiff — Respon¬ 
dent. 

Appeal No. 4126 of 1913, Decided on 
2th Jnly 1916. 


(a) Limitalion Act (1908). Arli. 137 and 
138 — Applicability to execution lale, ex¬ 
plained. , , 

Article 137. applies to an Auction-purchafcr of 
thorishtsofa judgmeot-dphtor notin poaschflion 
at the dale of tho iAo, while Art. 133 noplips lo 
an auction-purchaser of the rights '>f a jodgrai nt- 
debforin pc8sc.-f-ion at the dute of the sal;, in 
tho former case a suit for possession of the land 
purchased niu^t be brought by the aucliOD-pnr* 

chaser within 12 years from the date when too 
indcraont-debtor is first entitled to posscssicn. m 
tb-' latl' r ca.se the suit is in lime if brought wuh- 
in 12 years from the date when the ^.ct mrs 

absolute. „ r i 

{b) Limitation Act (190S) -Burden of proof 

— Suit for recovery of possession on ttrengtb 

of title acquired by purchase el execution 

sale— Plaintiff must show which article save# 

hit suit from bar of limitation. 

A ulaiotiff who brings a suit for recover) of 
possession of land on tho strength of a tHle ac¬ 
quired by purchase at an execution sale, must 
show not odIv that he has a title but also a sub- 

sistiog title which be has not lost by tho pres¬ 
criptive sections of the Limitation Act: m other 
words he must show which Article of the Limi- 
taticn Act 8ave.s his suit from the bar 
lion a . Ill 

Dwarka Nath Mitter—lor Appellants. 

Mahendra Nath Roy and Kumar San- 
kar Hoy—for Reapondent. 

Mookerjee, J.-This is an appeal by 
tho first four defoodanta in a suit for re¬ 
covery of possossion of land upon declara¬ 
tion of title. Tbe Court of first instance 
fouol in favour of the plaintiff upon the 
questions of title and possossion and made 
a decree aecordiogly. Upon appeal by 
the defendants tbe Subordinate Judge has 
affirmed the decision of tho trial Court 
upon the question of title, and that pur- 
tioo of his judgment cannot, in our opi¬ 
nion, be successfully attacked in seoend 
apiml. But the appellants argue that 
his decision upon the qutstioa of limita- 
tion is erroneous, inasmuch as be has 
overruled the plea of limitation on the 
ground that 

“there is no sa'.isfaetory evidence that the defen¬ 
dants bad possession before tbe alleped date of 
dispossession and were in possession for upwards 
of 12 years." 

Id our opinion, this contention must 
prevail. The plaintifi seeks to recover 
possession of the disputed land on the 
' strength of title by purchase at a sale in 
execution of a mortgage decree, which 
waa held on I9th September 1899 and 
was confirmed on 9bh November 1899. 
Symbolical possession was delivered to 
him by tbe eieontion Court ou 17th Fe¬ 
bruary 1900. He alleges that tbe judg- 
ment-debtors were in possession at the 
date of sale and continued in possession 
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’•vhen tliey vacated the land on or about 
L'Uii April 1901, ho wont to take posses- 
‘=;icu and was met l)y the defendants. He 
did not, however, institute the present 
suit ‘,0 Cjr’cfc too defendants till 29th Juno 
lOi.l. Tlio lieiBLiilant?, CD the other hand, 

а. ilc'^c that tiicy havo been in possession 
from a Ion,'’ tiine before the ex;CUtion 
sa!;! ani] that tii6 claim is barred by liini- 
tatw.n. Fc is clear that the suit is go- 
vernol hv either Art. 1^7 or Art. 138 or 
Art. 142, Tiim. Act. As observed by 
liana Ic, J., in Gopalv. Krishna i?do(l), 
lArt. 137 applies to an auction-purchaser 
of til? rights of a judgment-debtor not in 
possession at the date of tho sale, while 
[.Art. 13S applies to an auction-purchaser 
of tho riglits of a judgment-debtor in pos- 
jsessiou at the date of the sale. In the 
dormer case the suit must be brought 
jwithin 12 years from tlte date when the 
dudgruont-debtor is 6rsb entitled to pos- 
jspsion: in the latter case the suit is in 
ibime if brought within 12 years frona the 
date whe-i the sale becomes absolute. It 
has sometimes been held that Art. 138 
applies only to suits brought against the 
judgment-debtor or person.? who have 
derived title from him, and not to suits 
brought against persons who repudiate 
the title of the judgment-debtor Raghu 
Nath Bhagat v. Sijed Sanad Shah (2). 
Kki)oda Kanta Roy v. Krishna DasLaha 
(3). It may be observed that if this res¬ 
tricted construction be adopted, Art. 142 
must bo held applicable and would lead 
to the same result as would follow from 
an application of Art. 138. 

In any event it is plain that the bur¬ 
den lies entirely upon the plaintiff to 
prove, not only chat hs has a title, bub a 
subsisting title which h© has not lost by 
the prescriptive sections of the Limita- 
tioD Act; in other vvords, he must show 
which Article of the Ijimittaion Act saves 
his suit Jrcm tho bir of limitation; Malta, 
rajah Koowur Baboo Nitrasur Singh v. 
Baboo N and Loll Singh (4), Gossain Dass 
Koondooy. Siroo Koomaree iJebia (5), 
Secy, of State v. Vira Rayan (6). In 
the present case the plaintiff asserts that 
the judgment-debtor whose right, title 
and i nt eres t he purchased was in posses- 

1. {l901)“isBom 275. ~ 

2. (190S)7C L J 560. 

3. (1910)61 0 467. 

4. (1859-61) 8 JI I A 199=1 W R 51 (P C). 

5 (1873) 19 W R 192. 

б . (1886) 9 Mad 175. 
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cion at the date of the sale and subseqo. 
ently, the onus of proof is upon him and 
if he establishes the truth of his allega. 
tion, his suit is not barred whether 
Art. 138 or or 142 he applied; if on 
the other hand, he fails to prove thabthe 
judgmenb-dehtor was in possession at the 
date of the sale, Art. 137 clearly applies; 
in that event, to save his suit from the 
bar of limitation, he must prove that bis 
judgment-debtor became first entitled to 
possession within 12 years before the 
comraencement of the suit, i. e., that the 
judgment-debtor lost possession cn some 
date subsequent to 29th June 1899, 

The Subordinate Judge clearly commit¬ 
ted an error of law when he threw the 
burden of proof upon the defendants to 
establish that they had been in adverse 
possession for over 12 years. The fnnda- 
mental point for determination thus is, 
whether or nob the judgment-debtor was 
in possession at the date of sale. The 
finding of the Court of first instance 
upon this point was perfectly clear. The 
Subordinate Judge has not affirmed that 
finding; on the other hand he has given 
reasons which are obviously insufficient 
to support his conclusion, and are errone¬ 
ous in law. The result is that this ap- 
peal is allowed, the decree of the Subor¬ 
dinate Judge set aside and the case re¬ 
mitted to him in order that he may re¬ 
hear the appeal on one point only, namely, 
the question of limitation. The costs of 
this appeal will abide the result. • 
v.r,/r k. Case remanded. 


A. I. R. 1918 Calcutta 984 

Teukon and Newbould, JJ. 

Brajendra Kumar Roy Chowdhury 
others —Appellants. 

V. 

Sarajend7‘a Nath Saha and others— 
Respondents. 

Appeal No. 1175 of 1917, Decided on 
3rd April 1918, from appellate decree of 
Sub-Judge., Dacca, D/- 23rd February 
.1917. 

Landlord and Tenant—Rent—Exparle de¬ 
cree at rate of rent alleged in plaint doe* 
not operate as res judicata on question or 
rate of rent—Civil P. C. (5 of 1908), S. IL 

An ex parte decree in a rent suit, alloniug the 
plaintiff’s claim at the rate of rent alleged in the 
plaint does not operate so as to render the ques* 
tion of the rate of rent annually payable res 
judicata unless there was a prayer in the plaint 
for a declaration as to the rate of rent as part of 
the substantive relief claimed, [P 985 C 21 
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D. N. Ghakcrhutty s.n<\ SurcshCha ntIra 
TaluMar for Bajendra Chandar Gnka 
—for Appellants. 

Sib Chandar Palit—ior Bespondents. 
Judgment —This appeal arises out of 
a suit for arrears of rent of a ceitain 
Sikmi Taluk. The plaintifl's whoare the 
respondents before us claimed rent at the 
rate of Ks. IS-U-lli gandas, while the 
defendants-appellantB contended that the 
rant annually payable is Rs. 4-0-3j gandas. 
Both Courts have found that the true 
rent is Rs. 4-0-3^ gandas, but differing 
from the Court of first instance, the learn¬ 
ed Subordinate Judge has held that the 
decision in a previous rent suit between 
the parties operates asresjudicataand has 
therefore, decreed the claim of the plain- 
tiffs-landlorda in full. The previous rent 
suit was for the arrears of the years 1312 
—1314 and of the first 3 kists of the year 
1315. In the plaint and also in the ac¬ 
count annexed to the plaint the rate of 
rent was alleged to be Rs. 13*14-ll'i 
gandas and on this footing a sum of 
Rs. 52-2-13-2.2 was claimed as the rent 
due. The defendants, who were recent 
purchasers of the Sikmi, filed a written 
statement but subsequently failed to ap- 
pear, with the result that the claim was 
decreed in full ex parte. In the written 
statement filed the defendants denied 
liability but did not take any explicit oh. 
jection to the rate of rent alleged. It 


of the substantive relief claimed. We,' 
therefore hold that the prior ex parte de- 
cree does not operate as res judicata, and 
on this view we set aside the decree of; 
the Subordinate Judge and restore the de- 
cree of the Munsif. This appeal is ac¬ 
cordingly decreed with costs l^oth in this 
Court and in the Court of first appeal. 

V.B./r.K. Appeal decreed. 
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Fletcher and Smitheh, JJ. 

Birendra Kishore Manikya Bahadur 
—Defendant—Appellant. 

V. 

Sashmat Ali and others Plaintifls— 
Respondents. 

Appeal No. 1929 of 1916, Decided on 
7th May 1918, from appellate decree of 
Offg. Dist. Judge, Noakhali, D/- 14th 

March 1916. 

(a) Civil P. C. (1908). S. 86-Rulmg prince 
being sued without consent of Government 
submitting to jurisdiction — Objection can¬ 
not be taken in appeal. 

Where a Ruling Price having ^^overeigii 
pawers. submits to the jurisdiction cf a Bt>tish 
Court, no objection la the maintainabilit7 or 
the suit can be subsequently raised by him m 
the appellate Court on the ground that the con¬ 
sent of the Governor-General in Council bad 
not been obtained under S. 86, Cj^l P- C-- 
ptiot to the institution of the suit. fP 

(b) Specific Relief Act (1877), S. 22 
Suit for specific performance of contract to 
grant lease-Plainliff's nondisclosure of pre- 
vinns default when making contract IS not 


further appears that after decree the de¬ 
cretal amount was realised in execution 
proceedings from the judgment-debtors. 

The question for our determination in 
this appeal then is whether in the cir¬ 
cumstances we have set out, the previous 
decree operates so as to render the ques¬ 
tion of the rate of rent annually payable 
res judicata between the parties. On this 
question many decisions of this Court 
have been cited, and we are not prepared 
to say that they can all readily be recon¬ 
ciled. Bub for the purposes of our de¬ 
cision it is sufficient to say that we are 
unable to draw any distinction of sub¬ 
stance between the present case and the 
case of Madhusudan Shaha Mundul v. 
Brae (l), decided by the Full Court on 
27th February 1889 and reported as 
Madhusudan Shaha Mundul v. Rrae(l). 
There, as here, there was in the plaint a 
etatement of the alleged rate of rent, but 
there, as here, there was no prayer for a 
declaration as to the rate of rent as part 
1. (1889) 16 Cal 800 (P B). 


od defence. 

Jpccific performance of a contract to 
lease cannot be refused on the ground that 
« grantee did not disclose at or before the 
[king cf the contract, that in some Previous 
.nsactiou with the grantor ha 
tbo pcrforioaacc of his obligation (P 986 u IJ 

Gobinda Chandra De Boy for ApP©!- 


u* 

r» 7- n,ic—fnr Resnon 


dents. , . 

Judgment.— This is an appeal prefer¬ 
red by defendant 1 against the decision 
of the learned District Judge of Noakhah,- 
affirming the decision of the Munsif of 
Foni. The suit was brought to enforce 
specific performance of a contract to 
grant a lease. Two points have been 
raised before us in this appeal. The first 
is that the Court had no jurisdiction to 
try the case having regard to the provi¬ 
sions of S. 86. Civil P. 0. Defendant 1 
is a Ruling Chief and be has sovereign, 
powers and no authority has been oh- 
tained from the Government of India- 
to maintain the present suit against him.. 
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Roth in the }irimary Court and in the 
lo ver appellate Court that point was 
leljherattly abandoned by the Maharaja’s 
represeotaiives and their view was that 
choy reiuired a decision of the Court 
without apiirc.aeliing the Government of 
Tn lia for consent to maintain that suit. 
Tlie course was obviously right because 
in a trivial suit of this nature, the total 
value of which is Rs. 75, it would net be 
to anybody’s advantage that the case 
'houM he sent up to the Government of 
•fn lia for that purpose. However in any 
!ci 93, (ieiendant 1 clearly submitted to 
'the jurisdiction of the Court and it is 
iinuch too late now to set up the objection 
Ithat no authority has been obtained from 
ithe Government. 

The other point is a point that has 
nothieg iti it. Defendant 1 says that 
speciic performance ought not to be 
enlorced against him on the ground of 
suppression of material facts and the 
material facts suppressed are these. 
Some years ago, the plaintiff in some 
transaction with the Maharaja became a 
defaulter and therefore it is said that he 
ought to have told the Maharaja’s re¬ 
presentatives that he defaulted before 
he enherel into the present contract to 
take the lease. There was no such obli¬ 
gation on the plaintiff'to disclose to the 
Maharaja the fact that, on some former 
occasion, he made a default. That was 
the Maharaja’s look ut or ratber that 
of his representatives and they ought to 
have found out like any other people 
wh>,thor the plaintiff was a suitable 
person to enter into a bargain with. 
There is nothing in this point. The 
appeal fails and is dismissed with costs. 
v.b./b.k. Appeal d'.simsed. 
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RiCHAliDSON AND BhAChCROPT, JJ, 
Rupa Thakurani and Defen- 

daats—-Appellants. 

V. 

Kumudnath Karmakar —Plaintiff— 
Respondeat. 

Appeals Nos 822. 835and 836 of 1916, 
Decided on 16th January 1918, from ap¬ 
pellate decrees of Sub Judge, Jalpaiguri, 
D/- 2l3t February 1916. 

Limitation Act (1908). S«. 5 and 14—Ap¬ 
peal-Bona fide prosecution in wrong Court 
18 sufficient cause for extending time. 

Although S 14, Liin. Act, does not apply ta 
appeals, that'Section should be applied to appeals 
in this sense that the bona fide prosecution of a 




. 0 icKarfleu aa a 

proper ground or as sufficient cause within thA 

meaning of S. 5, Lim. Act, for extending th^ time 
for filing an appeal. [p ggg q gj 

S. iV. Banerjee and Tarakeshwar Pal 
Cltow'ihury —for Appellants. 


Mohim Mohan Ckakrabarty and Brojo 
Lai Chakralurty~loT Respondent. 

Judgment.—This is an appeal from 
the judgment and decree cf the Subordi. 
Date Judge of Jalpaiguri, dismisting an 
appeal from the decree of the Muosif of 
Jalpaiguri on the ground that the appeal 
had been tiled out of time. The Munsif’s 
decree in the suit is dated 23rd Decern, 
her 1913. It appears that on 4tb Feb¬ 
ruary 1914 the appeal from the MunsiCs 
decree was Sled in the Court of the 
District Judge of Dinajpur and Jalpaiguri. 
Tbe appeal was admitted in the Court 
aod a date was fixed for the hearing. 
Then the question seems to have been 
raised whether under the rules the appeal 
should have been filed in the Court of 
tbe District Judge or in tbe Subordinate 
Judge s Court. Time was taken to con¬ 
sider that question and on Ist May 1914, 
the District Judge having in the mean- 
time informed himself of tbe rule in force, 
the appeal was returned to be presented 
in the proper Court, the Court of the 
Subordinate Judge. On the same day 
the appeal was filed in that Court. It 
has been rejected by the Subordinate 
Judge, on the ground that the prescribed 
period of limitation bad been exceeded 
au'l there was no sufficient cause for ex¬ 
tending it. In coming to that oinclusion 
the learned Subordinate Judge has said 
that S 14 of the Act, does not apply- 
That no doubt is true. But tbe prinol 
pie of that section has been recogbized 
by the Courts as applicable to appeals in 
this sense that the bona fide prosecutioc 
of a proceeding in a wrong Court has been 
regarded as a proper ground or as suffi¬ 
cient cause within the meaning of S. 5, 
Lim. Act, for extending the time for fil 
iug an appeal. 

It is suggested for the plaintiff-respon¬ 
dent that the learned Subordinate Judge 
has, as a matter of fact, found that the 
presentation of the appeal to tbe Court of 
tbe, District Judge was not bona fide. If 
that is what the learned Judge meant by 
tha language which he has used, it is dif¬ 
ficult in the circumstances to accept the 
finding. All that ho had before him ap¬ 
parently was the petition of the appel¬ 
lants explaining the cause of tbe delay 
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WOODROFFE AND SMITHKR, 3J. 
Ilanhar Dutta Tewari and others— 
PlaiDtiffs—Appellants. 

V. 

Jihim Sanker Dutta Tewari—Defen- 

daot—RestiOodeut. 

Privy Council Appln. No. Got Idlb. 
and Appaal No. Ml ol 1914, Decided od 
8th A-igusti 1918. for leave to appeal to 
Privy Council from decree of High Court 
in original decree No. ‘264 of 1914. 

(a) Hindu Law-Partition-Some property 
omitted in former suit-No ignorance oi pro¬ 
perty or fraud-Subiequent suit is barred 
by Civil P.C. (1908). 0.2, R. 2. 

No frosh suit for partilion can lie where I'^rlies 
not through ignorance o( property or fraud, but 
deliberately omit to include all the joint pro¬ 
perties in a previous suit for partition^^ ^ 

(b) Interpretation of Statutes - Procedure 
-Hindu Law-Civil P.C. (1908). 

Hindu law must be applied aoeordmg to the 
rules of Civil P.C.; it cannot override express 
provisions as regards procedure laid down m the 
Civil P.C. , 

Sarat Chandra Basak and Bhagtratfi 

Chandra Das —for Appellants. 

DwarkanathOhakrabartys.nABirendra 

Chandra Das—lot Respondent. 

Woodroffe. J.—This is an application 
for le'rive to appeal to His Majesty in 
Council against two concurrent judgments 
of this Court, and both the value ol the 
suhjeot-matter in dispute and the ques¬ 
tion whether a substantial question ot 
law is involved must be established. As 
regards the first point, the land of which 
possession by partition was sought was 
valued at Rs. 5.000. It is now stated to 
he a sum of Rs. 00.000 for the first time 
for the purposes of thisapplicatiou. Were 
it necessary to go into this question, we 
should have to direct an enquiry upon 
the matter. In my opinion, it is nob 
necessary to go into this matter as the 
applicant has not made out that a sub¬ 
stantial question of law is involved. In 
ray ’opinion, the only question of law 
which arises is under the provisions of 

0 3 R 2. having regard to the finding 
oMactofboth Courts. The case setup 
by the applicant for the non-inolusion in 
the former suit of the property now 
sought to be recovered was 
namely, ignorance and fraud. The Sub- 
ordinate Judge found that this allegation 
of ignorance was not proved, and, there¬ 
fore, we roust take it that the existence of 
the property was known at the time of the 
previous suit, whatever may be the cause 
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which had taken place in filing their ap¬ 
peal in his Couit. No counter-petition 
or counter atlidavit seems to have been 
filed ou behalf of the respondent and the 
observations which the Judge has made, if 
they are to be reg.arded as a finding that 
the appellants’ mistake in filing the ap- 
peal in the wrong Court was nob a bona 
fide miscaka. appear bo rest on surmise 
aod coQjQOiure rather than on materials 
proper to 8vippor5 such a conclusion. It 
isdifficulb to conceive that suoh amistake, 
as was miule in the present case, could 
have been otherwise than bona fide and 
judging from the order sheet it was not 
known even in the District Judge s office 
that under the notification issued by the 
High Court under Cl. (4), S. 21, Civil 
Courts Act, the appellants bad no right 
at all to file the appeal in the District 
Judge’s Court and that the only Court in 
which it could be filed was the Subordi¬ 
nate Judge’s Court. Apparently the im¬ 
pression which prevailed in the Histncb 
Judge’s office when the appeal was filed 
was that the appellants were entitled to 
file the appeal either in one Court or m 
the other, and apparently it was on that 
ground that the appeal was admitted 
and that a date was fixed for its hear¬ 
ing. Id the circumstances, in my opi¬ 
nion, this discretion allowed by S. u, 
Lirn. Act, has nob been judicially exercis¬ 
ed and the decree of the lower Court cm- 
nob he supported. The result therefore 
is that this appeal is allowed^and the 
case ramanded to the learned oubordi- 
nate -lulge in order that the afipeal may 
be heard by him on the merits. Costs 
will abide the result. 

This judgment governs Second Appeals 
Nos. 8 ;j 5 an 1 8-<6 of 19IG. 

BeachcroFt, J—I a^r e 

which this case has taken illustrates the 
desirability of dealing with au applica¬ 
tion for extension of time promptly. The 
appeal was argued and dismissed on the 
preliminary point more than two years 
after it was originally filed with the re¬ 
sult that more than four years will have 
elapsed from the date of filing before it 
is beard on the merits. 


Appeal allowed. 
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for t.'iiG con.inclusion in that suit. He 
<al>o found ns a tact that the allegel fraud • 
Ind not hcan mnde out, and the question 
of fraul seems to have been abandoned at 
the hoirin.i: before the High Court. Then 
it afipeirs from our judgment and that of 
the Snhor linato Judge that no question 
was raised as to there being an identity 
of Closes of action in Che two suits. Tt has 
been suggested that this adnaission is not 
binrling in law. I am not inclined to hold 
that it is a mere point of law, bub it is a 
inixei question of law and fact. 

It is argued that this is not a question 
of procedure at ail governed by 0. 2, R. 2, 
but that it is a question of Hindu law 
unatfeibed by the [irovisions of 0. 2, R. 2. 

It is an entirely uow argument raised be¬ 
fore U3 for the first time and is not trace¬ 
able in either the judgment of the High 
Court or the lower Court. We have, how¬ 
ever, heard the arguments of the learned 
vakil for the applicant. He admits that 
any prooessual rule that is found in the 
Micakshari is overridden by the provi- 
sions of the Code of Civil Procedure, but 
he contends that it is not a rule of pro- 
ce.dure, and that the provisions contained 
in Cl. 1, S.9. paras, land 2, of the Mitak- 
shara are rules of substantive law. lam 
not disposed to agree with him on this 
point, but even if his contention were 
correct that these were not rules of 
procedure but rules of law, the case 
does nob fall within the rules, for Cls. 1 
and 2, S. 99, Cb. 1 of the Mitak- 
shara, refer to cases where the pro¬ 
perty which was not partitioned was dis¬ 
covered after partition, and it has not 
been found in the present case that there 
was any ignorance of these properties 
as alleged by the applicant. There was, 
therefore, no such discovery as is referred 
to in the text of Mitakshara. In the pre¬ 
sent case both ignorance and fraud have 
been negatived. I may observe that one 
of the grounds of appeal refers to the fact 
that at the time of the previous suit 
certain parties were minors. It was 
argued before the High Court on the ap¬ 
peal that 0. 2, R. 2, did not apply because 
there were two minors in the former suit 
or at any rate it does not apply as against 
them. 

The High Court then held, without 
admitting that there was any substance 
in the point, that the argument must be 
disallowed as it was raised for the first 
time in reply, and that there was no trace 
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to be found in the grounds of appeal. The 
last statement appears, on a reference to 
the record, not to becorrect. I may men- 
tion that the point has not been argaed 
before us, and I refer to it now only for 
the purpose, of correcting the statement 
that it is nob referred to in the grounds 
of appeal. In my opinion, therefore, the 
applicant has nob made out that there is 
any substantial question of law, and it is, 
therefore, nob necessary to go into the 
question of value. The application is re¬ 
fused with costs, five gold mohurs. 
Smither, J.—I agree, 

Y.B./r.Iv . Applic ation dismissed. 
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Special Bench 

Sanderson, C. J., Woodroffe, 
Mookerjee, Chitty and 
Fletcher, JJ. 

Tarit Kanti Biswas and others, In the 
matter of. 

Decided on 27th June 1917. 

^ (a) Contempt — Newspaper article — 
Obstruction or interference with courie of 
justice is not necessary—ff it is “calculated" 
to obstruct and interfere with due course of 
justice is sufficient. 

Pot Sanderson, C. J., and I^ookerjee.J—^'ti 
deciding whether an article publiehed in a nens' 
paper is or is not a contempt of Court, the ques¬ 
tion is not whether the article in fact obstructed 
or interfered with the due course of justice but 
whether it is “calculated” to obstruct and iuter- 
fere with the due course of justice. , 

[P 992 O1P10UC81 
Ad allegation against a litigant tbat he is at¬ 
tempting to get a Bench constituted in such a 
way as would in bis opinion give him a favour' 
able decision, is calculated to obstruct or inter¬ 
fere with the course of justice and is, therefore, a 
contempt. [P93iCl,3i 

^ ^ (b) Contempt—High Court has power 
to punish for contempt committed out of 
Court summarily. 

Per Curiam —The High Courts in India ate 
superior Courts of Record. Tho oSence of con¬ 
tempt of Court and the powers of the High Cou” 
to punish it are the same m India as in w® 
superior Courts in England and the High Court 
has power to punish summarily a contempt or 
Court committed by the publication of a liwl on 
the Court or oo the Judges when the Court JS no 
sititing. IP 995 C 1, P 1014 C 2. P1015 0 U 

(c) Contempt—Printer and publisher are 
liable for contempt—Knowledge of conlen » 

not necessary. • 

The printer and publisher of a newspaper 
liable for contempt even though he was not awa 
of the subject constituting such contempt. 

[p 995 C 1P 1019 C 3J 

(d) Contempt—Jurisdiction should be 

ciaed with great care and when case is beyon 
all reasonable doubt. ... 

The jarisdietion which the Court has * 
peot of a contempt of Court should be , 

with great care and should only be exer 



1918 Tabit 

when t\ic caso i? bajood nil reasonable doubt, 
and this should especially be the case when the 
proceedings aro at the instance of Court 
itself. IP Of'J C IJ 

* 5f: (e) Contempt—Civil and criminal con- 
tempt-Di«linclion between — Proceedings 
are not to vindicate persona! interest of 
Judges but general administration of justice. 

Per U oo(iro//c-, J. — lu contempt cases the 
Court does not seek to vindicate auy personal in¬ 
terest of the Judges but the scneial administra¬ 
tion of justice, which is a public ^coocern. Pro¬ 
ceedings for contempt by scandalising the Court 
aro not obsolete. 

All proceedings, whether in respect of civil oc 
criminal contempt?, are of a criminal nature 
when their object is to punish by fine or impri¬ 
sonment; But It dees not follow that the pro¬ 
cedure in such cases is in all respects the same as 
in an ordinary criminal case. In fact both the 
offence of contempt as also the jurisdiction and 
procedure under which it is tried are sui generis. 
There is but one rule of evidence which in India 
applies both to civil and criminal trials, and that 
is contained in the definition of “provedy aud 
“disproved” in S. 3, Evidence Act. [P 1001 C 1,2J 
Per iVortA’<rrje«, .f.—Contempt by a speech or 
writing may be by scandalising the Court itself 
or by abusing parties to an action or by prejudic¬ 
ing mankind in favour of or against a party be¬ 
fore the cause is heard. [P 1016 C IJ 

A criminal contempt is conduct that is directed 
against the dignity and authority of the Court. 

A civil contempt on the other hand, is failure to 
do something ordered to be done by a Court in a 
civil action for the benefit of the opposing parly 
tbcrciu. Ccnsequently, in the case of a criminal 
contempt, as the primary purpose is the vindica¬ 
tion of the public authority by the punishment 
of an act committed against the majesty of tho 
law, the proceeding conforms as nearly as pos¬ 
sible to proceedings in criminal cases. In tbe 
caso of a civil contempt tbe proceeding in its 
initial stages at least may be deemed as instituted 
at the instance of a party and thus to possess a 
civil character. But here also refusal to obey 
the order of tbe Court may render it necessary 
lor the Court to adopt punitive measures against 
the persons who have defied its authority; at 
that stage at least the proceedings may assume 
a criminal character. [P 101*^ C IJ 

A proceeding to punish for contempt has the 
essential qualities of a criminal proceeding, wbe- 
tbot the proceeding is initiated primarily to 
vindicate the Court’s authority or solely es a 
coercive cr remedial measure to enforce tbe rights 
of tbe litigants or for both these purposes com¬ 
bined. [P 1017 C 21 

(f) Contempt—Rumour as basis. 

Per IKoodro//e,/.—One cannot escape either 
contempt or libel merely by relying upon a 
tumour [P 1003 C 11 

(g) Contempt—Prejudicing or attempting 
to prejudice is contempt. 

Per Woodrofje, /.—It is a contempt of Court 
to prejudice or attempt to prejudice a litigant 
before it and to interfere with tbe course of 
justice. [P 1004 0 IJ 

(b) Contempt—Directors of company carry¬ 
ing on newspaper, how far liabile for con¬ 
tempt, slated. 

Pet Woodrofje, /.—The question whether per¬ 
sons in tbe position of directors of a company 
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carrying on a uewsiaper are responfiblo for con- 
toiuptnous articles published iu llio paper must 
dopeud upon tbo facts cf each case. [1’ lOOC C 1} 
Per }Ii»'l;crje(\ /.- It cauiiot be held as a 
matter of law iliat the direciorsof a lin.ited com¬ 
pany which ovn.s a newspap*'!- arc liable to be 
com'iniitrd for contempt of Court on rcc^ unt of a 
libel published iu the | ajer. [P 1020 C ll 

(i) Contempt — Construction — Meaning 
and intent are to be determined by fair in¬ 
terpretation of language used by general 
tone of writing—Disclaimer on pubiisber's 
port as to intentional disrespect is not suffi¬ 
cient defence. 

I'e: Mt>ol;,‘rjec, .r- In ascertaining the true 
meaning of articles publisbeJ in a newspaper and 
alleged to be coutemptuous, the obvious course to 
pursue is to read the cllendiiig articles as they 
stand aud to attach to the words u^ed their 
natural moaning without tbe assistance cf a 
kborioua commentary. The meaning and in¬ 
tent are to be determined by a fair interpretation 
of the language used and by a consideration of 
tbe general lone of the writing. DifclaimeT on 
tbe part cf tbo puUishcr as to intentional dis¬ 
respect to the Court is not a sufficient defence 
when the purpose and meaning of the writing is 
obviously of a coniiaty import. No doubt if the 
language is fairly capable of an innocent inter- 
pretitiou, tbe Court will not read into it a sinis¬ 
ter import. But if the intent is fairly clear, 
liability to puDishmont for contempt of Court 
cannot be successfully avoided by ib' Ufoofa 
transparent artifice. [P 1010 C 2] 

fj) Criminal Trial — Supplementary evi¬ 
dence. 

Vet ^foch■erjee, /.—Supplementary evidence 
cannot be given so as to prejudice tbe posiiiou of 
an accused. LP 1020 C 2] 

(k) Evidence Acl fl of 1872), S. 74 (2J— 
Secondary evidence of returrs filed with 
and in custody of Regi»trar of Joint Slock 
Companies is admissible—“Record” means 
colleclton of documents. 

I’er Woodrofje and .l/oo/rcTjcc,//-—Secondary 
evidence of the returns filed with and in the 
custodv of tbe Registrar of JcintStock Companies 
adm'issible, as such returns constitute public 
records of Private documents within tbe meaniug 
cf 8. 74 (2). IP 1005 C 1; P 1020 C 1 ] 

The term “record" includes a collection of 
documents. [P 1020 C 1. 2] 

(I) Contempt—Newspaper article — Publi¬ 
cation of, in the Amrila Bazar Palrika— 
Construction —Articles should be read to¬ 
gether to determine their scope and purpose 
even though they were proved not to have 
been written by same person—Articles were 
calculated to bring Court and the Chief 
Justice who was responsible for its adminis¬ 
tration Into contempt, and not only to des¬ 
troy confidence in Court but also to under¬ 
mine and impair its authority. 

A Division Bench (Mookerjee and Cuming, JJ.f 
held in appeal that the Calcutta Improvement 
Trust had no power under the Calcutta Improve¬ 
ment Act to acquire land compulsorily for tbo 
purpose of recoupment. In three other cases 
Greaves, J-eitting on the original side, decided 
(bat (be Trust had such power. When (bo 
appeals from Greaves, J , were about to be beard 
by tbe High Court besting appeals from the 
original side, tho following two articles, were 



9'JO Calcutta In re Tarit KaktI (SB) (Sanderson, 0. J.) 


1918 


j)ubH>hc.l iQ tbo Amtita Bazar Patrika uews- 
pk’ij; in n.'Ues of 18ih aud i!2Qd May 1917, 
tpsprciively : 

■■ I'huro is a mischievous rumour afl )at, which 
ehouM bo contradicted. It is stated Chat a 
vigorous attempt is boing made to >:ec up a Bench 
to con-id-r the app' i!nn the judgment of Greavop, 
J., in C'liiu.x'on with the iic^ui.'itioo of surplus 
imd by the Calcu't.i Improvement Trust accord¬ 
ing i) somabjJV ' ch)ice. Wo do not believe 
that it is wosiible for aii 3 ’oae. far less the Chair¬ 
man of the Trust, to secure a Bonch after his 
own luart as a counteri'Oi«e to the Mookerjee and 
Ciiining Bench. We are sure the interest of 
every ratojaver is safe in the bands of the 
II n'ble Judges, and wc do not think that any 
Oitici.il of the Tru't can go so far.” 

“Something like consternation prevails on 
account of the ncopoied new constitution of the 
appelUte Bench of the Calcutta High C)iJrt 
before whicii appeals against the awards of the 
Improvomcnt Trust are to be beard. It iS known 
to tbo reader how this Bench was originally 
campo-ed of Sir A-uto.-h M 'okerjeo and the 
Ilou’bio Cuming, J., and bow latterly it has 
come to he pre-ided over by the Hon'ble the 
Chief Justice lud WoodroSy, J. Rumour has it 
that for puroosos of hearing Improvement Trust 
appe ils tbs Bmch is going to be slreupthencd by 
tiirt appointment of Cbitty, J. Now wbat 
neither the public nor ourselves can understand is 
this spcoial'arraugemcnt for sue!) a Special Beoeb. 
If it is couten>led that two Hun’blc Judges of the 
highest Court in the land are not competent to 
decide in appeal Cftsies in which the Improvement 
Trust is concerned, the contention, how-:vcr, 
which we do not believe the Chief Justice will 
care to advance, why should there be a Special 
Bench of three and not a Full Bench of five, on 
which atleast t.vo Indian Judges could And 
seats? As a matter of fact, as landowners in 
Calcutta are mostly Indians, and as Indian -Judges 
arc likely to know more of condiiicns, practices, 
etc , prevailing here, it is but meet that tbs 
appelhite Beuch in the present circumstances 
should be so composed as to associate Indian 
Judges with their European colleagues. The 
withdrawal cf Sir Asutosh has given rise to 
rather unsavoury impressions in the public mind, 
since this proposed arrangement is to follow does 
upon the heels of bis judgment in the case cf 
Trustees for the Improvement of Calcutta v. 
Chandra Kania Ghosh, 44 Cal. 219. Bo that 
as it may, we have perfect faith in the present 
Chief Justice and believe that as soon as Sir 
Lancelot Sanderson understands the public feel¬ 
ing in the matter, his Lord-ibip will cither form 
a Full Bench or at least associate an experienced 
Indian Judge with himself for the hearing of 
Improvement Trust appeals;” 

Held: (1) th&i tho articles might legitimately 
bo read tugothsr to determine their scope and 
purpose, even though they were proved not to 
have been written by the same person ; 

iP993C2] 

(2) that the articles were calculated to bring 
the Court and the Chief Justice, who was respon¬ 
sible for its administration, into contempt, and 
not only to destroy - confidence in the Conrl but 
also to undermine and impair its anthority and 
that, as such, they constituted a contempt of 
iJoarfc. [p 993 C a] 


Sanderson, C. J.— In this matter the 
Kule was issued by me as Chief Justice 
of this Court after cocsultation with the 
learned Judges in consaqaence of two 
arcicles which appeared in the Amrita 
Bxzar Patrika newspaper on 18th and 
22od May 19i7 respectively. The Rule 
was directed to Tarit Kantl Biswas, the 
printer and publisher of the newspaper, 
and to Moti Lai Ghose, Golap Lat Ghose 
and Pijusb Kanti Ghose, Directors, and 
Gopal Lai Ghose and Mrinal Katnl Ghose, 
the Managers of the Company called tho 
Amrita Bazir Patrika Ltd., having its 
registered oUice at No. 2 Anando Chatter- 
jee’s Lane, Caloutta, and the Rule called 
upon tlj 0 ji to show cause why they 
should not be committed or otherwise 
dealt vfith according to law for contempt 
of Court alleged to have been coramitt^ 
by them by unlawfully publishing the 
two articles concerning the High Court 
and tho Chief Justice in bis administra¬ 
tion thereof. The respondents to the 
Rule have all appeared by learned ooun- 
sel. 


The 6rst question which it is neces¬ 
sary to consider is whether these ariicles 
or either of them constitute a con¬ 


tempt of Court. The appeals from Grea¬ 
ves, J., to which both the articles refer, 
are the appeals in tho three cases men¬ 
tioned at the bead of the Rule. These 
Oise were decided by Greaves, J., sitting 
on tho original side, and the appeals in 
which the Improvement Trust were res¬ 
pondents were about to be heard by the 
Court hearing appeals from the original 
side at the time of the publication of the 
the two articles in May 1917. The first 
article is as fellows: 

“There is a mischievous rumour afloat which 
should be contradicted. It ie stated that a vigor- 
om aUempt is being made to get up a Bench to 
consider the appeal on the judgment of Greaves, 
J., in connection with the acquisition of eurflM 
land by the Calcutta Improvemeit TrusteCMffl* 

ing to somebody's choice. We do net 
that it is possible for anyone, far less the Char 
man of tbe Trust, to sesure a Bench aflet * 
own heart as a counterpoise to the Hooirrjee 
and Cumiog Bench. We are eure the 
every rate payer is safe in tbe hands of 
Hon'ble Judgps, and wo do not think that • 7 
official of tbe Trust can go so far.” 


The reference fco the Mooberjee an 
Cumiog Bench is to an appeal wHoh w 
disposed of by Mookerjee andCumiDg- 
when be was temporarily acting ^ 
Judge of the High Court in August 19 • 
when the deoisioo was against the 1®* 


Calcutta 991 


1918 In re Tabit Kabti (btS, 

provpment Trust. The second article is 
as follows: 

“Something like con?terni^tion ptovail* on 

account of thfi proposed new on^tiiuiion of the 
appellate Bench oftheailcuttaHiRh Court before 
which appeals against the awardsof the Improve- 
ment Trust are to b-i hoird. ItisknoA^nto tbe 
reader bow this Bench was originally 
of Sir Aeutosh Mockerjee and iho Hon ble 
Cuming, J . and howlattcrly itbascone tobepre- 
aid*a over by tbe Hon'ble the Chief Justice and 
Wordrofle, J., Rumour has it that for purporsea 
of bearing Improvement Trust appeals the 
Bench is going to be strengthened by theappoiot- 
meat of Chitty, J., Now what neither the 

public nor ourselves can understand is this spe- 

ciftl aTr^mg^^iueut for such » Special Beueb. If 
it is con'cnded tlat two Hcn’ble Judges of the 
highest Court in the land are not competent to 
decide in appeal ca^es in which the Improvement 
Trust is concerned, a contention, however, which 
we dolnot b liev© the Chief Justice will care to ad, 
vance wbv should there heSpecial Benebo* three 
and not a FiiU Bench of five, on which at lo st 
two Indian Judges could find seats? As a mat'er 
offset as laudo'ncrs in Cilcutta are mostly 
Indiana and as Indian Judees are likclv to know 
more of conditions, praclicps, etc., prevailing 
hero, it is but meet that the AppelUfc Bench in 
the present circumstances should be so corapisrd 
a? to associate TodUn Judges with tbeir European 
oolle^gip’s. Tbe withdrawal of Sir asuiosh bas 
given li-e to rather uosivoury impressions in tho 
public mind, since this proposed arrangement i8 
to follow close upon the b'-rls of his judg-oont in 
tbe c Be of Th^ Improvement TriiH v. Chandra 
Kanta Ghosh [ ). Bj that as it roav, wo bavo 
perfect faith in the present Chief Justice and 
beliovo ibat as soon Sic Tianco'ct Saodersoa 
understands tbe public feeling in the matter, 
bis Lordship will either form a Full Bench or at 
least associate an experienced Indian Judge with 
hiitiBelf for the hearing of tbe Improvement 
Trust .ippeals.” 

It was almifcfted by tba learned conoael 
for the T‘ spoodents at the hearinii of the 
Rule that the statementA of facts con 
tained in this article were in many mate- 
rial respects untrue. There was not an 
appellate Bench constituted to hear ap¬ 
peals * against the awards of the Improve¬ 
ment Trust" as the article aesutnes. 
Such Bench was not originally composed 
of Sir A. Mookerjee and Cuming, JJ., as 
stated in the article: such Bench had 
not latterly come to be preside! over by 
the Chief Justice and Woodroffe, J , and 
it is untrue that Sir A Mookerjee had 
been withdrawn from the Court. Though 
these admissions have bean made, it may 
be advisable to state the real facts. In 
August 1916, as already stated, Mookerjee, 
and jQming, 7T. weresittingasaDivisioo 
Beoch on tbe appellate side and an ap¬ 
peal by tbe Improvemeut Trust from 
the 8uh..Tadge of the 24 Perganas, having 
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come before them in the ordinary course, 
was disposed of by them. One of the 
questions was the allffitd power of the 
Improvement Trust to acquire land com¬ 
pulsorily for the purpose of reeouimient 
and the decision was against the Im¬ 
provement Trust. 

In July 1916, Greaves. J., sitting on the 
original side, had decideil the same <iue8- 
tioQ in thii-e custrs in favour of the Irn- 
provernent Trust, and in ^lay cf this 
year the ajiieals from Gieaveo, J. s judg- 
meni. in the three cases uere about to be 

heard bv Wuodrotio. J.. and m\solf, the 

Judges who were then taking tlie appeals 
from tbe original side. Under these cir¬ 
cumstances the articles were published. 

As regards the inclusion of Chitty, J., 
in tbe Court, no explanation is necessary: 
it would be sufficient for me to state that 
I, as Chief Justice, thought it desirable 
to have three Judges to hear the appeal. 
But the reason in this cise must have 
been obviuus to every one. It was with, 
in ray knowledge, as it was within 
everyone 3 knowledge, that Mookerjee, J., 
had decided one and way and Greaves, J., 
had decided another way on the cons- 
traction of the Act on which the cases 
depended. It was obviously, therefore, 
a matter on which difference of opinion 
was posjiible; moreover it was a case of 
general importance and in order to avoid 
a further disigreeraent which might cc- 
cur if the Court was constituted of two 
Judges only, and to avoid the further 
proceedings and delay which would un¬ 
doubtedly be consequent on such a dis¬ 
agreement, I thought it advisable to have 
three Judges instead of two, and accord¬ 
ingly, I requested Chitty, J., the next 

Judge in order of seniority who had not 
already had the matter before him, to 
sit with Woodroffe, J., and myself, and 
hear the appeals I may mention here 
that in my opinion all appeals from a 
Judge sitting on the original side, ex¬ 
cept interlocutory appeals, should be 
heard by a Court constituted by tbreo- 
Judges, and when I first sat in this Court' 
it was so constituted; but I found that' 
the allocation of three Judges to that- 
Court dislocated tbe work in other de¬ 
partments of tbe Court so much that I- 
came to the conclusion with much rolnc- 
tance that with our present staff of Judges 
I could not allocate more than two Judges- 
to tbe original side appeals, except in 
special cases. These being thefaotSi-I 
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nov.’ proc2e(l fco consider whether the 
irticde^ are p- contempt of Court. I take 
■Jie liennition .qiven !)y Lord Russell of 

hillowou in Beij- v. Gray (2): 

' Auv ict •'io’j‘3 or writin" published calculated 
:i brill" a C'-urc or a -Tudeeof the Court into 
joiiti.mi or loL'Vcr his authorit%', is a con- 
' ' Criirt. That i.s one class of contempt, 
ciiy act (loiie or writing published cal* 
•nUt'^l to obstruct or interfere with the due 
four-o of jii'tice, or the lawful process of the 
is coutempt of Court. The former class 
belv,i;'< to the cat-gory which Lord Hardwicke, 

L, C , cli iracteriz’d as ‘scindali&ing a Court or a 
U-.J-rc.' That description of that cla's of con¬ 
tempt i« to be taken subject to one and an im- 
purc.iut qualification. Judges and Courts are 
ilikc open to criticism, and if reasonable argu¬ 
ment or expostulation is offered airaiust any 
iadiciil act as contrary to law or the public 
goo ], no t'ourt could or would treat that as con¬ 
tempt of Court. The law ought not to be astute 
in suc'i cases to criticise adversely what under 
such circumstances and with such an object is 
piibli'bed; but it is to bs remembered that in this 
matter the liberty of the press is no greater and 
no loss than the liberty of every subject of the 
,|ucen.” 

With regard fco the first article I have 
no doubt it coostitutes a contempt of 
Court. It was admitted by the learned 
counsel appearing for the printer and 
publisher that it was a gross libel upon 
the Improvement Trust, one of the liti¬ 
gants. It alleges that it is stated that a 
vigorous attempt is being made to get up 
a Bench to consider the appeal on the 
judgment of Greaves, J., in connexion 
with the acquisition of surplus land by 
the Calcutta Improvement Trust accord¬ 
ing to somebody’s choice, which Bench 
is referred fco thereinafter “as a counter¬ 
poise fco the Mookerjoe and Cuming 
Bench,” which, as I have stated, had 
decided against the Improvement. Trust. 

It was urged that this should not be re¬ 
garded as a contempt, because the matter 
which would be argued on the appeals 
was the consfcuction of an Act, and would 
be decided by Judges who would not be 
affected by such remarks. 

The question is not whether the article 
,in fact obstructed or interfered with the 
due course of justice, but whether it is 
“calculated” fco obstruct and interfere 
with the due course of justice. No mat. 
jter what the tribunal may be, I am ab a 
;loss to understand how it can be seriously 
largued that such agrave allegation against 
lone of the litigants that he was attempt¬ 
ing to get a Bench constituted in such a 
way as would in bis opinion give him a 
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favourable decision, is not calculated to 
obstruct or interfere with the course of 
justice. Further, the mere suggestion that 
such a thing is within the bounds of pos¬ 
sibility is a grave reflection upon the 
Court and the persons respoosibU for its 
administration. lam not unmindful of 
the argument that the article refers to a ' 

mischievous rumour which should he 
contradicted” and that confidence is al. 
leged in the Hon’ble Judges. The fact 
that tlie article is based on a rumour, even 
if it existed, cannot, in my judgment, ex- 
cuse the publication of it. It must have 
been known fco the person responsible for 
the publication that it was absolutely im¬ 
possible for a litigant fco get a Bench con- 
stifcufced according fco his own choice. It 

is, however, a well-known method of 
spreading a libel for the publisher, who 
does nob wish to take responsibility for 

it, to say there is a rumour to this or that 
effect, but that he himself doss not be¬ 
lieve it. It was admitted by one of the 
learned counsel for the respondents that 
some words may have been inserted in 
the article by the person responsible 
therefor in order to protect himself in 
case of emergency, and having regard to 
the whole tenor of the article, I have very 
little doubt that this was the object of 
the writer in ooncluding in the manner 
referred to. If the matter had stopped 
there, although the paragraph was repre- 
hoQsible and a clear contempt of Court, 
it might not have been necessary for the 
Court to take any steps of its own motion. 

Articles, however, appeared four days 
later on 22Dd May. As alreadymentioned 
the facts therein stated are admittedly 
untrue; and consequently theinsinuatioDS 
based thereon are equally groundless. The 
only part of the article which is based on 
an alleged rumour is that Chifcty, J-, 
to be appointed to the Bench, which was 
to hear the Improvement Trust ap¬ 
peals. For the rest of the statements in 
the article the author makes himself 
responsible. The statement that, 

“something like consternation prevails on account 

of the proposed new constitution of the appllsts 
Bench” 

taken by itself is a grave allegation. Why 
should a Bench which is to be composed 
of the Chief Justice and two of the most 
experienced Judges of the Court cause 
consternatiorj? But when it is taken with 
what follows it assumes a mneh more 
serious complexion. After misstatingtbe 
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laotsas to the previous constitufcioo of tho 
Bench and referring to tho proposed in- 
elusion of Ohitty, J., it proceoda; 

■“Now what Doitbet tho public nor om-sclvcs can 
understand is this special reason for such a 
special Bench." 

It then proceeds to argue that the pro¬ 
per thing would have boon to have a lull 
Bench on which at least two Indian 
•Judges could have seats. Reading so far 
there may be some reason for doubt as to 
the meaning of the article, though the 
above allegations go to the length of alleg¬ 
ing that for some reason which no one could 
understand, the Chief Justice was about 
to include Ohitty, J., in the Bench, and 
that such constitution of the Bench had 
caused something like consternation. But 
I think all doubt is set at rest by what 
follows when the author makes hirnseU 
responsible for the statement that 
Mookerjee, J., lias been withdrawn from 
the Bench and that such withdrawal, 

-'has givoD rise to rather unsavoury Impressions 
in the public mind since tbie proposed arranee- 
ment is to follow close upon the heels of his jueg* 
meat in the case of tho Calcutta ImVrovcmcnt 
Trust V. Chaudra Kant Ohosh (1)." 

Reading that in the ordinary way, can 
it mean anything except that Mookerjee, 
J., has been withdrawn from the Bench, 
taking the appeals against the awards of 
the Improvement Trust: that such Bench 
was originally composed of Mookerjee, 
J., and Cuming. J., that it is now com¬ 
posed of the Chief Justice and Wood- 
roffe, J., that Ohitty, J., is about to be 
included which is a special arrangement 
which neither the author of the article nor 
the public can understand, that if any 
special arrangement is necessary why 
not Indian Judges be included and that 
the withdrawal of Mooker)03, J., coming 
as it does so soon after his judgment 
against the Improvement Trust, has 
caused an unsavoury impression in the 
public mind. Consequently, something 
like ooQsternatioQ prevails at the propos¬ 
ed new coastitubion of the Bench. 

I think it is clear that it means that 
Mookerjee, J., has been withdrawn from 
the Bench taking appeals against the 
award of the Improvement Trust and in- 
sinuatea that it is because of his judg¬ 
ment against the Trust, and therefore an 
UQsavoary impression has arisen. I fail 
to see any other meaning which can be 
attributed to it, and I have no doubt 
that this article, read by itself, consti¬ 
tutes a very serious reflection upon the 
1918 0/125 & 126 


administration of the Court, which 
everyone knows is in the hands of the 
G'liief -lusbice. Bub if it is read in con¬ 
junction with the previous article, the 
aliove-tuenfcioned meaning is made plain 
boNond dispute. I think the articles 
should bo read together. They were 
published with only four days’ interval, 
they refer to the same subject-matter, 
they are written in the same strain and 
in the same' stylo, and each article ap¬ 
peared in the columns of the news¬ 
paper which are devoted to leading 
articles. When read together what 
do they mean? It is obvious to my 
miud they mean to suggest that avigorous 
attempt bad been made by the Improve, 
menb Trust to secure a Bench composed 
according to their choice and that the 
attempt has succeeded; that otherwise 
the proposed constitution of the Bench is 
inexplicable and something like conster¬ 
nation prevails. If this be the correct 
meaning, there is no doubt that it is 
calculated to bring the Court and the 
Chief Justice, who is responsible for its 
administration, into contempt and it is 
calculated not only to destroy confidence 
in the tribunal, but also to undermine and 
impair the authority of the Court. If so 
there is no doubt that it is a contempt of 
this Court. 

There are two other matters to which 
I wish to refer. It was argued that tho 
object of the second article was to procure 
the appointment of two Indian Judges or 
one Indian Judge to the Bench which was 
to hear the appeals, and the suggestion 
contained in the article was that as the 
land owners in Calcutta were mostly 
ludiaus, and ludiiu Judges are likely to 
know more of conditions and practices 
prevailing, that it was bub meet that 
Indian Judges should be associated with 
their European colleagues. The question 
at issue in the appeals depended on the 
construction of the sections of a certain 
Act, and had nothing to do with the con¬ 
ditions and practices, etc., relating to 
Indians. This however might be put 
down to ignorance on tho part of the 
author of the article, though from the 
reference made in the article to such 
matters as the constitution of the Courts, 
Fall Bench and other matters, the writer 
appears to be fairly familiar with the 
proceedings of the Court and the nature 
of the appeals in question. A further 
argument however was adduced by the 


904 Calcutta In rc TariT Kaktl (SB) (Sanderson, C. J.) 191 g 


learned counsel for Moti Lai Ghose, viz. 
that the real object of the article was to 
<>e‘; an Indian Jud^^o, who possessed land, 
appointed to the Bench in question, 
because Indian Judges would approach 
the subject from a totally dit'ierent point 
of view from that of European Judges, 
wlm do not possess land and who do not 
know where the shoe pinches. 

This to my mind was an astonishing 
argument. I was not surprised there¬ 
fore when Mr. C. K. Das, appearing for 
another of the respondents at a later 
stage of the hearing, dissociated him¬ 
self from that argument and stated that 
in his opinion the above-mentioned argu¬ 
ment would be the strongest ground for 
suggesting that Indian Judges should not 
bo on the Bench in question. Assuming 
however that the learned counsel for 
Moti Lai Ghose was correct in his state- 
ment as to the meaning and object of the 
article, it is not only one which would be 
rightly and strongly resented by my 
Indian colleagues, but it also provides an 
additional reason for holding the article 
a contempt of Court: for it involves the 
suggestion that one of my Indian col¬ 
leagues should be added to the Bench in 
question because he possessed land and 
would approach the question from a dif. 
ferent point of view from a Judge who 
possessed no land and who would there¬ 
fore be entirely independent and it there¬ 
by constitutes a very grave and unjustifi¬ 
able roflection on my Indian colleagues. 
It is also to be noted that if this was the 
object, the author of the article was 
endeavouring to obtain the constitution of 
a Bench afterbis own heart, the very thing 
which he had professed to condemn so 

strongly when attempted, as alleged, by 
the Improvement Trust. Assuming, how¬ 
ever, that the object of the article was 
to get an Indian Judge appointed, no mat¬ 
ter for what reason, that does not justify 
the publication of the untrue statements 
of facts and the unworthy and groundless 
insinuations based thereon. 

The other matter to which I refer is the 
passage at the end of the article in which 
the author expresses perfect faith in the 
Chief Justice. This, to my mind, is so-incon- 
sistentwith the insinuations previously 
made in the articles, that it is impossible 
to conceive that it was genuinely inten¬ 
ded. It is much in the same style as the 
conclusion of the previous article, and I 
do not think there can be any doubt as to 


the object of the auther in using these 
words, viz., to try and provide a means 
of escape for himself if be is taken to task 
for the previous matter contained in bis 
article. No one has come forward to ac- 
knowledge the authorship of the articles 
or the responsibility of the publication, 
and we have, therefore, had no opportu- 
nity of hearing or considering any expla¬ 
nation from the individual, in person, 
who was so responsible. Consequently the 
meaning and the intention of the writer 
must be gathered from the articles them, 
selves. They must be read as they stand 
giving to the words used their natural 
meaning. We have had many arguments 
and many commentaries upon the articles 
addressed to us by all the learned counsel 
on behalf of the respondents. I have con¬ 
sidered them carefully, and though I 
should like to have come to the conclu¬ 
sion that the articles do not and were not 
intended to constitute an attack on the 
Court, I regret to say I am unable to 
come to that conclusion. It might pos¬ 
sibly have been different if the author of 
the article or the person responsible for 
its publication had comeforward and per¬ 
sonally explained what was in his mind; 
but he has not chosen so to do, and we 
must construe the articles as they stand, 
and I have no doubt that anyone reading 
them would come to the conclusion that 
a very serious aspersion was cast upon 
the Court and the administration there- 
of, and that consequently they do consti¬ 
tute a contempt. 


If then the articles constitute a con- 
iempt the next question is, whether the 
Jourt has jurisdiction to deal with it by 
jhese proceedings. There can be no doubt 
IS to this: it was held in 1883 in Suren- 
ira Nath Banerjeev. Chief Justice of 

Bengal (3) by the Judicial Committee that 

ihe High Courts in the Indian Presiden- 
;ies are superior Courts of Record. The 
offence of contempt of Court and the 
powers of the High Court to punish i 
ire the same in such Courts as in ^ 
juperior Courts in England, and the j^ 

risdiction was exercised by the High Coo 

in that case. This jurisdiction wasaffirm- 
od in 1913 in the case of Qovernor oj 
Bengal'v. Moti Lai (4), when 
rence Jenkins, C. J., said at p. ^ 
llCaZ: _ ^_ 
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"Now tbU Court is a Court of Record in all its 
iurisdictions. and it thus has power to commit 
for any contempt in relation 'to any of those ju¬ 
risdictions.” 

Then Mookerjoe, J., at p. 242 (of 41 
Cal) said; ^ 

"Now, it is indisputable that a Court of Re¬ 
cord has authority to punish for contempt. Sit 
Barnes Peacock, C. J., observed in Afjifoof and 
Mahtab, In re (5) that this Court by the express 
terms of the Letters Patent is a Court of record 
and there can bo no . doubt that every Court of 
Record has the power of summarily punishing 
for contempt;” 

and indeed the learned counsel appearing 
for the printer and publisher of the news¬ 
paper admitted the jurisdiction of the 
Court but argued that in this case ^ it 
should not be exercised. The suggestion 
that this jurisdiction is absolute and 
ought not to be exercised is futile, in view 
of the fact that it was exercised by this 
Court in 1883 and affirmed to be in exis¬ 
tence in 1913. It was also exercised in 
England as recently as 1900 in the case 
of Beg. V. Gray (2) already referred to. 
The question remains then whether the 
Rule should be made absolute against the 
respondents or any of them. As regards 
the case of Tarit Kanti Biswas, the first 
respondent on the record, there is evi- 
nence that he was the printer and pub¬ 
lisher of the newspaper. We have before 
us a certified copy of the return made 
by him under the Act (25 of 1867), his 
name appears in the newspaper as printer 
and publisher and he has himself put in 
an affidavit admitting that he occupies 
such position and that he printed and 
published the articles in question. As 
already stated, his learned counsel ad¬ 
mitted the jurisdiction of this Court and 
further admitted his legal responsibility 
if the articles constituted a contempt. 
Ibis responsibility could not be denied, 
for it has been held in many oases that 
the printer and publisher is liable for 
contempt even though be was not aware 
of the subject constitnting such'contempt, 
and the reason for that is given by Lord 
Morris, in McLeod v. St. Auhyn (6) as 
follows: 

"A prlater and pnblUher intends to publish 
and so intending cannot plead as a justiScatlon 
that he did not know the contents.” 

Again it was pointed out by Stirling, J. 
in American Exchange in Europe v. 
Oillig (7) that the foreman printer (who 
was the person concerned in that case) is 
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the person who is held out to the public 
as the publisher, and under these cir¬ 
cumstances he is answerable for jiublish- 
ing the article complained of although 
he is ignorant of its contents. This has 
been the law since the well-known deci¬ 
sion of Lord Hardwicks in the case of St. 
James Evening Post (8). I refer to the 
above-mentioned cases to show that in 
my judgment the learned counsel was 
correct in making the admission that this 
Court has jurisdiction in these proceed¬ 
ings. and that if the articles constitute 
a contempt of Court, the printer and pub- 
lisher is legally liable in respect thereof. 
Having held that the articles are a con¬ 
tempt, it remains to be considered whe¬ 
ther the Rule should be madeabsolute. The 
printer and publisher has put in an affi¬ 
davit in which he alleges he did not read 
the articles when they were handed to 
him for publication, which was done in 
the ordinary course of his business. He 
admits that certain statements in Art. 2 
are incorrect, and he then proceeds to 
argue that the publication was in the 
public interest. Para. 6 of his affidavit 
runs thus: 

"6. That I further state that the said articles 
were published by myself iu good faith and in 
the public iuterest and without any intention 
whatsoever of oRanding gainst the dignity or in¬ 
tegrity of thisHon’ble Court or of prejudicing 
the due course and administration of justice in 
the matter of the appeals referred to in tbe said 
articles. 7. That long before tbe appeals referred 
to in tbe said article came on to be heard by 
this Hoo'ble Court, it was well known among 
tbe public of Calcutta how the Calcutta Improve¬ 
ment Trust bad objected to tbe bearing of the 
appeal in which tbe question of the powers of the 
Calcutta Improvement Trust was involved by 
auy of the Indian Judges of this Hon'ble Court 
and bow, as a matter of fact, they through their 
counsel, Jlr. Langford James, adopted tbe very 
unusual course of applying in open Court to tbe 
Hon'ble the Chief Justice that the appeal case 
of Trustees for the Improvement of Calcntta 
V. Chandra Kanta Ohosh (1) should not be 
heard by Mookerjse , J., aud bow after the 
decision in tbe last mentioned case by tbe 
Mookerjee, J., and Cuming, J„ they bad un¬ 
successfully applied to the Government for 
legislation for the purpose of doing away with 
tbe effect of tbe said decision. In the cir¬ 
cumstances recited the public wore watching 
with deep interest the action of the Hon’ble the 
Chief Justice, in oonstitutiog the Court whioh 
would hear the appeals from Greaves, J., deci¬ 
sion. 8.1 further state that the said articles 
were published to give expression to public feel¬ 
ing in Calcutta and, as stated above, without 
remotest intention of scandalieisg this Hon'ble 
Conrt or of reflecting on tbe conduct of th^ 
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Tlou’bls thr (’bief Jiistics or of aay other Judges 
Oi ihi-' Hon'blo Court.’’ 

fi it bo true that the public were 
v.atclring with such deep interest the ac¬ 
tion of the Chief -lustice in constituting 
tbo Court, it seems to ‘me that fact en- 
hauecs Ihe serious nature of ths publica. 
tiori of the articles. For the public in 
the ordinary course might not trouble 
its head about the constitution of the 
Court, auJ might not pay much atten¬ 
tion to the articles; but if, on the 
other hand, the public really was in¬ 
terested in the matter, it would pay 
attention to them, and it was all the 
more incumbent upon the author and 
publisher to abstain from making false 
statements and groundless insinuations. I 
may have my doubts as to the “deep in¬ 
terest” alleged in the affidavit, but if it 
did exist, the seriousness of the publica¬ 
tion is greatly increased. The learned 
counsel for the printer and publisher 
urged that bis client would be sufficiently 
dealt with by the proceedings which had 
been taken and that the Rule should not 
be made absolute against him. I take into 
consideration all that the learned coun¬ 
sel urged and I sympathise with his argu¬ 
ment that the editor, if there be one, or 
the person responsible for the publication 
ought in common fairness to have come for¬ 
ward and borne the burden in respect 
thereof; the fact that the printer and pub¬ 
lisher does not disclose the name of the 
person responsible for the publication is 
a factor to be considered when deciding 
how the printer and publisher should be 
dealt with. In this case the printer and 
publisher has not disclosed the person res¬ 
ponsible for the publication, whom of 
of course he muse know, though he may 
not know the actual writer of the articles. 
On the contrary he ban attempted to 
justify the publication by the paragraphs 
of his affidavit to which I have referred. 
It was said by Lord Hardwicks in the 
case already cited, 

“notbing >9 more incambeut upon Courts of 
Justice than to preserve their proceedings from 
being misrepresented;” 

and the reason for this must be obvious 
to every one. May attention has been 
drawn on other occasions to articles cri* 
ticising the High Court. I have found 
that many of them were unjustifiable, 
because they were based on statements of 
facts which were incorrect: but the Court 
has not taken any notice of them because 
they were not worth the time of the 


Court. But this is a different matter 
the allegations contained in the articles 
exceed the bounds of any legitimate cri. 
ticism and strike at the very root of the 
administration of justice. People who 
are familiar with the administration of 
tbo Court would know how impossible 
tbo allegations were, but among people 
who ard not so familiar with the Court’® 
administration such articles as those 
in question with their groundless in. 
sinuations may be very mischievous and 
pernicious. They contain grave misrepre- 
sentations of the proceedings and admins- 
tration of this Court, and in my judgment 
we should be failing in our doty if we 
did not take such steps as are within our 
power to counteract the effect of them 
and to vindicate the Court and its autho¬ 
rity. In ray judgment, therefore, the 
Buie should be made absolute against 
Tarit Kanti Biswas, the printer and 
publisher. As regards the other four res- 
pondents, the evidence before us apart 
from the question of its admissibility on 
the technical grounds which were put for- 
ward during the argument, raised astrong 
prima facia case that they were responsi* 
ble for the publication of the newspaper 
containing the articles. 

The Amrita Bazar Patrika Co., Ltd., 
was incorporated in 1908, the original 
Directors being Sisir Kumar Ghose, Moti 
Lai Ghose and Gopal Lai Ghose, for the 
purpose of acquiring and taking over as a 
going concern the business of newspaper 
proprietors, printers and publishers thou 
carried on, and in connection therewith 
the entire rights including the goodwill 
of the newspaper called the Amrita 
Bazar Patrika, then being published 
from No. 2, Ananda Cbatterjee’s Lane, in 
Calcutta, and all or any of the assets and 
liabilities of the proprietors of the busi¬ 
ness in connection therewith, and with a 
view thereto to enter into the agreement 
referred to in Cl. 3 of the Company ® 
Articles of Association and to carry the 
same into effect with or without modifica¬ 
tion. with the usual subsidiary powers 
contained in the Memorandum of Associa¬ 
tion. The Company gave the statutory 
notices that it intended to carry on 
business at No. 2, Ananda Ohatterjees 
Lane, which was to be deemed its 
tered office: that it possessed a prin 
press at 19 and 20, Bagbazar S re • 

which the Company purchased from Ijo p 

Lai Ghose. On 5th March 19l7i the i 
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pondenfes, Moti Lai Ghose, Galap LaU*ho6e 
and Pijush KantiGhoso were the Directors. 
GopalLalGhoso and Mrinal Kanti Gboso 
were the Manaaera, and it further ap¬ 
peared that Golap Lai Ohose acted as 
Financial Manager and Mrinal Kanti 
Ghose as Secretary. The address of all 
the four was given No. 2, Ananda Chat- 
terjee's Lane. The Articles of Assooia- 
(whicb were pub in evidence by M. K. 
Gboie) provided that the business of the 
Company should be managed by the Di¬ 
rectors, who might pay all expenses in- 
ourred in getting up and registering the 
Company and might exercise all such 
powers as are not by the Indian Compa¬ 
nies Act required to be exercised by the 
Company in general meeting subject to 
the pro ■ sions of the Act and of the Art¬ 
icles, etc. 

It was obviously a family business con¬ 
verted into a limited Company. This is 
confirmed by the list of persons holding 
shares exhibited in Mr. Hechle s affidavit. 
The evidence shows that the Directors 
and Managers were living at the premi¬ 
ses which are the registered office of the 
Company: that the newspaper was pub- 
lished at those premises; that it was the 
duty of the Directois to manage the busi¬ 
ness; there was no editor disclosed or any 
other person occupying a position similar 
to that of an editor who would be respon¬ 
sible for the publication and the contents 
of the newspaper. From these facts it 
would naturally be presumed that these 
respondents were actually engaged in the 
management of the newspaper and per¬ 
sonally responsible for its publication. 
These Directors were occupying positions 
very different from those generally occu¬ 
pied by Directors of Companies, whose 
duties are restricted to attending perio¬ 
dical meetings and directing the policy 
of the Company. Two of the respondents, 
Pijush Kanti Ghose and Mrinal Kanti 
Ghose, however, have put in affidavits 
and it appears therefrom that Mrinal 
Kanti Ghose was away from Calcutta on 
private business at the time when both 
the articles in question were publishedi 
and that Pijush Kanti Ghose was away 
on private business when the second 
article was published and under these cir¬ 
cumstances I think that the prima facie 
case against them may be said to have 
been met, and I do not think that either 
of them should be held responsible in 
V these proceedings for the publication and 
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that consequently the Kule should he 
discharged as against thcnn. There tiro, 
therefore, two Directors left to manage 
the business of this newspaper at the 
material times, viz., Moti Lai Ghose and 
Golap Lai Ghose. Golap Lai Ghose ui 
the evidence is described as Director and 
Manager and also also as Financial Man- 

Mrinal Kanti Ghoso has sworn that 
Golap Lai Ghose has only to do with re¬ 
ceipts and disbursements of the Company 
and keeps the accounts thereof. Under 
those circumstances, I think the prima 
facie case made against him may be re¬ 
butted, and that be should not bo held 

responsible in these proceedings for the 
publication of the articles, even though 
it is not alleged that he was not at the 
premises when the paper was published 
at the material times, and, in my ]udg- 
ment, the Rule should be discharpd 
against him. With regard to Moti Lai 
Ghose, the case is different: I think under 
the circumstances mentioned above, it 
may not unreasonably be presumed that 
he was responsible for or privy to the 
publication. It was the Director s duty 
to manage the business: such busi¬ 
ness was the publishing of the news- 
paper; one of the throe Directors was 
away from Calcutta; another, it is sworn, 
had only the financial matters to attend 
to- Moti Lai Ghose. thereiore. is the only 
Director to whom the particular duty of 
editing and publishing the newspaper can 
be ascribed. As already mentioned, be 
was not in the position of an ordinary 
Director, who makes periodical visits 
to the Company’s premises at stated 
and regular intervals. He was living on 
the premises where the paper was pub¬ 
lished and carrying on the family busi¬ 
ness which had been turned into a limi- 
ted Company. There is no editor dis¬ 
closed, and even in the affidavits which 

have been put in by Pijush Kanti Ghose 
and Mrinal Kanti Ghose there is no spe¬ 
cific reference to any editor. There is a 
general statement only, e. g., the amdavib 
by Pijush Kanti Ghose runs as follows: 
"Neither I nor my co-Direefcora any 

control whatever over the content of the Amrita 
Bazar ^alrika” newspaper, but we perform du¬ 
ties and exercise such powers as am mentioned 
and deBoed in the Articles of Association of the 
Limited Company." 

This is not a oonvinoing statement, lb 
ifl to be noted that it does not go the 
length of saying that the Direebors did 
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nofc know of or were nob privy bo, the pnb- 
lici-tionof tlia arfcicles: ifbhey did know of 
the inclusion of the articles and allowed 
tne newspaper containing the articles to 
ha publishad, they would he reponsiblo. 
Further the main duty of tne Directors 
“mentioned and dedned in the Articles of 
the Company” is to manage the business 
of the Company, which business is the 
publication of the newspaper. Under 
such circumstances the natural presump¬ 
tion would he, I think, that Moti Ual 
Ghose, either was responsible for, or at 
all events, was privy to the publication 
,of the articles. Bub it has always been 
held that the jurisdiction which the 
Court has in respect of a contempt of 
Court should be exercised with groat care 
and should only bo exercised when the 
case is beyond all reasonable doubt, and 
this should especially be the case when 
the proceedings are at the instance of the 
Court itself. Moti Lai Ghose has made 
no adldavit nor has he offered any expla¬ 
nation of bis position in connexion with 
the newspaper at No. 2, Ananda Chatter- 
]00 9 Lane, and if the above-mentioned 
presumption of responsibility wore drawn 
•Against him, I do not think ho could com- 
plain. Bub 1 think it is just possible that 
he may nob have been responsible for or 
privy to the publication of the article. 
Although no reference is made to the 
existence of an editor, or some person in 
the position of an editor, it is still possi. 
ble that there may be one wbo is not 
before the Court. For there is the general 
statement by Pijush Kanti Ghose and 
Mrinal Kanti Ghose made on oath that 
the Directors do nob exercise control over 
the contents of the newspaper. 

Though this general statement be un¬ 
satisfactory, it cannot bo wholly dis¬ 
regarded and it may be that the general 
control as to the contents of the news- 
paper may be vested in the hands of some 
person who occupies the position of an 
editor and wbo, for reasons known only 
bo the respondents, has nob been disclosed, 
and that consequently these articles may 
have been inserted without the responsi¬ 
bility or knowledge of Moti Lil Ghose. 
It is nob likely that this was so, bub still 
it is just possible and having regard to 
the principle that in a proceedings of 
this nature we should be scrupulously 
careful to see that the case is clear be¬ 
yond all reasonable doubt, I think Moti 
Lai Ghose should be given the benefit of 


that doubt and that the rule should nob 
be made absolute against him. In view 
of the attitude taken up by the respon- 
dent Directors, we considered whether a 
Rule should nob be issued against the 
Company itself with respect to which 
the considerations, which affect the posi¬ 
tions of the Directors, would nob arise: 
but in view of the fact that the object of 
the proceedings, viz., the vindication of 
the Court and its authority, had been 
obtained by the proceedings already ins¬ 
tituted, we came to the conclusion that 
it was not necessary to take up the time 
of the Court by adding the Company, 
which would necessitate a further hearing. 
Before leaving the case of the Directors, 
I desire to refer to the attitude adopted 
by them. If the articles were innocently 
intended, the natural thing would have 
been for the person responsible for them, 
or for their publication, to come forward 
and declare his intention: on the other 
hand, even if they were not innocently 
intended, one would have expected the 
person really responsible for their publi¬ 
cation to come forward und take the 
responsibility on his own shoulders as 
was done in the case of two well-known 
newspapers in Calcutta on previous occa¬ 
sions: See Banks and Fenwick, in the 
matter of (9) and Surendra Nath Baner- 
jee v. Chief Justice of Bengal (3). They 
have chosen not to do so, but to leave the 
printer and publisher to bear the brunt 
of the matter. 

It is further to be noted that, although 
it was evident that the Court, by issuing 
the Rule, regarded this as a matter re¬ 
flecting upon the Court, although it has 
been admitted that the second article 
contained statements of fact which were 
entirely untrue, and consequently that 
the insinuations based thereon were 
groundless, although two of the respon¬ 
dents’ learned counsel admitted that the 
article, to say the least of it, was a piece 
of great impertinence, nob one word of 
apology has fallen from the Directors of 
the Company. 

As regards the many technical points 
raised by learned counsel as to the ad¬ 
mission of the evidence, I do not think 
it is necessary for mo to discuss theco- 

none of them affect the case of the printer 

and publisher. I would only say that I 
have had the opportunity of reading 
W oodroffe, J.’s judgment, and I_ ag^ 
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-with him that most of them were trivial 
.and nnsubstantial. The Court was occu¬ 
pied over these proceedings for two and 
a half days: some part of the time no 
tobt was taken up by^ the discussion of 
the meaning of the articles, but the grea¬ 
ter part was devoted'to technical objec¬ 
tions relating to the evidence and to the 
nuestioD as to who was really responsi¬ 
ble for the publication. This fact shows 
how essential it is that the legislature 
should provide for the registration of the 
editor or ithe person really responsible 
■for the contents of a newspaper so that 
the responsibility might be placed in the 
proper quarter without any difficulties 
or delay. For the above-mentioned rea- 
SODS, in my judgment, the Rule should be 
made absolute against Tarit Kanti Bis¬ 
was, the Printer and Publisher, and it 
should be discharged as against the other 
respondents. 

Woodroffe, J.—The argument before 
us (other than these of Mr. Norton for 
the printer) would suggest that the par¬ 
ties regarded this Rule as an opportunity 
for a legal taraasba, to use an expressive 
if not judicial term, rather than as a pro¬ 
ceedings taken in the public interest to 
ascertain the true facts. Divorced from 
the lengthy and unnecessary discussions 
before us and freed of obstructive tactics, 
the matter is really quite a simple one 
and might have been decided with but 
little delay. In that case too our judg- 
ment might have been abort but the exu¬ 
berant argument calls for some answer. 
The parties before us are the directors, 
managers, and secretary of the Amrita 
Bazar Patrika. Ltd., a small Company 
seemingly a family business,-which owns 
and runs a Calcutta newspaper called the 
Amrita Bazar Patrika. With them is 
joined their prioter. Ordinarily of course 
a newspaper has an editor, but this com¬ 
pany or some of its members have been 
very secretive on the question whether 
there is an editor, and if so, who he is. 
This is not the first time that the editor, 
if there be one has been kept in the back¬ 
ground. Perhaps it was considered that 
such secrecy was a convenient policy in 
defence of proceedings against the paper. 
Whatever be the object, these persons 
have so for sucoessfaily concealed the 
fact and name of their editor. In the 
present proceedings it was not unreason¬ 
able for the Court to think that a eum- 
moos to the dreotors, managers and se¬ 


cretary was sufficient without notice on 
the company and that officers of the 
company would disclose tbo actual 
facts. What actually occurred at the trial 
has shown that no assistance can be ex¬ 
pected from the company’s officers and on 
a future occasion it will be necessary to 
consider whether the Court should not 
proceed against the company and its pro¬ 
perty. Such difficulties as we have ex- 
perienced would be remedied were a law 
enacted compelling the registration of the 
names of editors just as the English News¬ 
paper and Registration Act, 1861 (44 and 
45 Vic. c. 6) compels the registration of 
the names of the proprietors. As the 
Court was not in possession of evidence 
whether there was an editor or who he 
was, proceedings were instituted against 
those persons who are empowered to 
manage the business of the company and 
against its printer. 

On the 18th and 22nd May last, two 
aatioles appeared in this newspaper which 
seemed to the Chief Justice in consuUa- 
tion with the Judges of the Court 
to be a contempt. The writer circulates 
what he calls “mischievous rumours and 
“unsavoury impressions” and rnakes state¬ 
ments which suggest that a litigant be- 
fore the Court, namely, the Calcutta Im¬ 
provement Trust, had been successfully 
intriguing to get a Bench of its choice to 
hear an appeal from the decision of Grea- 
ves, J. As such an intrigue could not 
succeed without the connivance of the 
Court, such a statement was scandalising 
the Court, as it is technically called. 
Nextly, 83 the allegation of such an in- 
trigue touches the patty said to be carry¬ 
ing on this intrigue the tendency of such 
writing is to prejudice that party. Thirdly 
the articles are calculated to interfere 
with the administration of justice, for 
the writer seeks bo do, though in his 
own way, what bo complains of m the 
case of the litigant Trust, namely, to 
influence the Chief Justice to form a 
Bench to hear the appeal m ques 
tion. the Bench to be of such com- 
position as the writer approved. As it 
seemed to the Court that prima acie a 
contempt bad been committed, a rule was 
served upon the persons mentioned to 
show cause, that is, they were given the 
opportunity of showing that the articles 

were not oontemptuou and, if they were, 
that they were not reeponsible for them- 
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Tlio parties whom we called for have 
como before us. Leavioy aside the prioter, 
obsir substantia! contention (to be ex- 
traotod from the seacral mass of objec¬ 
tions and arqumenfes) is that tho business 
in which they are each, engaged has noth- 
irn' to do with the control of the contents 
cf tl'.Q paper; tiial; is their work is not of 
an editorial charactijr. Gne of them 
swears that he was out of Calcutta when 
both tho articles were published and 
ajot nor that he was away from Calcutta 
wiisn the second and chief article ap¬ 
peared. Tlie printer says that he has no 
control of the contents of the paper and 
that he printed what was given him with¬ 
out first reading it. Two parties, Moti 
tjal Gboso and Goiap Lai Ghose, have 
liled no answer at all. All parties have 
rsi ass l to state whether there is an editor, 
but they all contend that we are quite 
mistaken In supposing that the articles 
are a contempt. On the contrary, we are 
told that the writer of these articles was 
a man who had perfect faith and con¬ 
fidence in the Chief .Justice and Judges; 
that he was solicitous for their honour and 
was only seeking to protect and counsel 
tlm Court from and in respect cf certain 
mischievous rumours” and "unsavoury 
impressions.” In short he was the Court’s 
benefactor who thought that if it would 
but follow his advice as to how it should 
conduct its business, it would escape the 
unsavoury” imputations which the 
public were making against it. This was 
said by some of the learned counsel to be 
so clear that Mr. Jackson affirmed that 
no case could be found in all the reports 
which approached the present one in the 
weakness of the alleged contempt. If 
there bo anything in all this, what should 
the parties have done ? Each of the 
directors should have put in an affidavit 
exculpating themselves from being privy 
to the publication. The reading and ex- 
aminatioQ of these affidavits might have 
taken half an hour. If these affidavits 
were accepted as truthful and the editor 
bad been named, these parties other than 
the printer, would have been discharged 
within about half an hour of their appear¬ 
ance before us instead of as now after a 
protracted argument for three days. 

We should have then expected that the 
parties would have named and produced 
their editor, the more particularly that 
the articles for which he would have been 
responsible are alleged to be of a wholly 
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innocuous character, and their author to 
be one who cherishes the honour of this 
Court and would be its adviser and pro- 
tector. Bub strange to say, this man of 
alleged good and disinterested motives is 
not named or produced. What bad he or 
tho parties to fear assuming that their 
argument as to the meaning of the articles 
is correct. Can it be said that notwith¬ 
standing such excellent intentions he was 
yet afraid that we might deal with him 
unjustly ? If so, the writer’s professions 
of his perfect faith and confidence in the 
Court are a pretence. If he had come 
here and had explained what, notwith- 
standing the form of his expression, he 
actually meant; if he had come here and 
said (as has been suggested by others in 
his absence) that he gave no credence to 
these rumours, that he personally made 
no suggestion against the Court, which in 
fact he was seeking to counsel and pro¬ 
tect: if, I say, he had satisfied the Court 
of his innocence, then be too would have 
been discharged, and necessarily with 
him the printer. As a fact, the position 
taken up before us is "we refuse you all 
information. Prove what you can against 
us.” Such affidavits as have been put in 
show that they have been elaborately 
drawn so as to keep out information. If» 
as in my opinion, there is a case made 
out, calling for an answer, it is obvious 
that the non-disclosure and non-produc¬ 
tion of the editor or writer leads to the 
inference that he or they are withheld 
because upon a true construotion of the 
articles they do in fact constitute a con¬ 
tempt and that there is no reality in the 
argument which would have us hold that 
there was no contempt at all. If so, why 
all this secrecy and technical objectiocs 
as to jurisdiction, procedure, nature of 
contempt, evidence and so forth ? 

It is first objected that we have no 
jurisdiction and if we have and if there 
was a contempt, the affidavits issued 
with the rule do not make any ca» 
calling for an answer, and if it did call 
for an answer on the assumption that 
the articles constituted a contempt, they 
are not a contempt in fact, and lastly, 
if they do constitute a contempt; two of 
the parties were not in Calcutta 
time of the publication of one or both o 
the articles. » 

As regards jurisdiction a number ot 
stale objections were taken. ^ It 
necessary to go into the history an 



1918 rc Tarit Kakti 

nature of contempt. It is too late now to 
contend that we have no other juris¬ 
diction than that conferred by the Penal 
Code ov that in oxercisins this juris¬ 
diction we are Judges in our own cause. 
The jurisdiction has been approved many 
years ago by, amongst other Judges, 
their Lordships of the Privy Council. 
The seoond observation applies to all 
oases of contempt, and if it were given 
effect to, the Court would be deprived of 
its jurisdiction in every case.^ In the 
present one, the Court, as it is entitled 
to do, issued the rule of its own motion. 
The Court, however, in such cases does 
not seek to vindicate any personal in¬ 
terests of the Judges bub the general 
administration of justice, which is a 
public concern. It is not a fact that 
proceedings for contempts by scandalising 
the Court are obsolete, as Mr. Jackson 
argued. There are, moreover, special 
reasons in this country why this juris¬ 
diction should be maintained, which I 
need not here develop. I may, however, 
refer in this connexion to the obserya. 
bioDS in McLeod v. Aubyn (6). The point 
of jurisdiction has been laboured with a 
view to establish the point that the case 
before us should be decided as a criminal 
one. It is what is called a "criminal” 
contempt, bub all proceedings whether in 
respect of civil or criminal oonbempts 
are, in my opinion, of a criminal nature 
in the sense that they are in poeoam. 
that is, when their object is to punish 
by fine or imprisonment. It does not, 
however, follow that the procedure in 
such cases is in all respects the same as 
an ordinary criminal case. 

It is obviously not. For if it were, 
the parties before us would have been in 
the dock and (not to speak of other 
matters) no affidavits could have been 
filed by or against them. In fact both 
the offences as also the jurisdiction and 
procedure under which it is tried are 
sui generis. As regards the question of 
proof, no case either civil or criminal 
should be tried and determined other¬ 
wise than according to the law govern, 
ingib. It is nob the fact that civil 
proceedings may be slack and criminal 
proceedings must be strict. A dereliction 
of duty may, of course, be of greater or 
less moment according to the nature of 
the proceeding in which it happens. As 
regards the standard of proof, I would 
repeat what was held in Weston v. Peary 
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Mohim Drt.t(lO), that there is hut one 
rule of evidence wliich in India applic-'* 
to both civil and criminal trials ynd that 
is contained in the definition of proved 
and "ilisproved” in S. 3, I'jvidonco Act. 

Whether the case is civil or criminal, a 

fact is only proved or disproved if it 
comes witlun the terms of tliab section. 

It may be conceded that the case against 
the persons before us must bo proved 
strictly, which means according to law. 
That charge is that the two sets of 
parties before us, namely, printer and 
publisher of the newspaper “Amrita 
Bazar Patrika” aud the directors and 
manager of the Amrita Bazar Patiika, 
Ltd.,” committed a contempt of Court 
by publishing and being privy to the 
publication of the articles of I8bh and 
22Qd May set out in the affidavit of the 
Begistrar. 

The first question is whether these 
articles constitute a contempt of Court, 
and then, if so, who, if any, of the parties 
before us are responsible for it. Learned 
counsel who appeared for the various 
parties have offered difierenb arguments 
as to the construction of the articles. 
The actual facts which are undisputed are 
that some cases were instituted against 
the Calcutta Improvement Trust on the 
original side of this Court before 
Greaves. J.. which failed, that learned 
Judge holding that the Calcutta Im- 
provemeub Act gave the Trustees a power . 
to acquire land by way of recoupment. 
Another case against the same Trust 
came up for hearing on appeal from the 
Moffussil. Previous to the hearing by 
this latter Bench on the appellate side 
of the Court an application was made 
by counsel for the Trust bo the Chief 
Justice for the transfer of the case from 
the last mentioned Bench on the ground 
that Mookerjee, J.. was a landowner 
and, therefore, personally interested. 
That application was refused, on the 
ground that the learned Judgewould him¬ 
self determine whether the circumstances 
were such that be should hear the case or 
not. The objection was nob repeated be¬ 
fore the learned Judge himself and the- 
case was then beard on the appellate side- 
of the Court byMookerjee and Cuming. JJ,. 
who held that the trustees had no such 
powers. After that there was then an ap. 
Mai to the Privy Council by the Trust 
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against the decision of Mookerjee and 
Cnining, JJ., and an appeal by the parties 
suing the Trust against the decision of 
Greaves, J., bo this Court hearing appeals 
from the original side. The Judges who 
had been previously taking such appeals 
wore the Chief Justice and myself. On 
the I'rth May 1917, the first of the arti¬ 
cles appeared. Its salient points are these: 
—It alleges the existence of a “mischie¬ 
vous rumour which should be contradic¬ 
ted.” The writer does nob himself con¬ 
tradict the rumour but gives it further 
currency. That rumour was stated to be 
that an attempt was being made by or on 
behalf of the Calcutta Improvement 
Trust “to get up” and “secure” a Bench 
after its “own heart” to deal with the 
appeal from the decision of Greaves, J., 
90 that that Bench might act “as a coun¬ 
terpoise” to the Bench of Mookerjee and 
Cuming, JJ. Kxpressing confidence in the 
Judges the writer says that he does nob 
think that any official of the trust “can 
go so far.” 

The Benches of this Court are appoint¬ 
ed by the Chief Justice, it maybe, in some 
cases, after consultation with the Judges. 
It is of course plain that a litigant could 
not “get up” or “secure” a Bench of his 
own “choice” and after his own heart ex¬ 
cept with the complicity of the Chief 
Justice or Judges. Of this the writer of 
the article is well aware; for he says that 
.he is sure the interest of every rate¬ 
payer is safe in the hands of the Hon’ble 
Judges,” and he “does not think that any 
official of the trust can go so far,” As I 
have said, the original side appeals were 
then being heard by a Bench of two 
Judges, namely, the Chief Justice and 
myself. A hearing of original side ap¬ 
peals by two Judges is nob a convenient 
one nor in conformity with old practice, 
but it has been in existence for several 
years since Sir Lawrence Jenkins’ time 
owing to the great bulk of work and the 
shortage of Judges to deal with it. It is 
not convenient because it is advisable 
that there should be a third Judge to 
turn the scale in cases of difference of 
opinon. As the appeals under considera¬ 
tion involved a question of great public 
interest and might involve a reference to 
a Full Bench, the Chiel Justice with my 
concurrence determined to appoint a third 
Judge to meet the possible case of a differ, 
ence of opinion and a practically infruc- 
tuous hearing. A third Judge has been 


added to the usual Bench of two Judge® 
on previous occasions. The third Judg® 
added was Chibby, *J., the next senior 
Judge to myself excluding Mookerjee, J., 
who had tried the Improvement appeal 
which raised the same question as that 
which the appellate Court hearing the ap. 
peal from Greaves, J’s., decision had to 
determine. Before the constitution of 
the Bench was actually published, the se. 
coed article of the 22nd May appeared. 
That article is based on a number of mis. 
statements. 

It wrongly assumed that there was an 
appellate Bench constituted to hear “ap¬ 
peals against the awards of the Improve¬ 
ment Trust.” It wrongly states that this 
supposed Bench was composed of Mooker¬ 
jee and Cuming, JJ. It then wrongly 
states that this Bench had latterly come 
to be presided over by the Chief Justice 
and myself. It then says that the “with- 
drawal” of Mookerjee, J., (which is not 
true) had “given rise to rather unsavoury 
impresions in the public mind” since this 
supposed “withdrawal” and supposed re¬ 
constitution of the Bench, followed “close 
upon the heels of bis judgment” in the 
case I have mentioned. The suggestion in¬ 
volved in these alleged impressions is of 
course that Mookerjee, J., who is suppos- 
ed to have had charge of Improvement 
Trust cases, was “withdrawn” because he 
had decided against the Trust. He could 
not himself “withdraw” of his own mo¬ 
tion, nor can any one else but the Chief 
Justice who appoints the Benches. Bub 
why should he be so “withdrawn?” The 
first article suggests the reason, namely» 
that the Improvement Trust was endea¬ 
vouring to get up and secure a Bench 
after its own heart as a counterpoise 
to the decision of Mookerjee and Oom- 
Guming, JJ. Then it says, 

“something like consternation prevails on W' 
count of the proposed ,new constitution of we 
Appellate Bench, ’’ 

that is, by the substitution of the Chief 
Justice and myself for Mookerjee and 
Cuming, JJ., the “ withdrawal w 
Mookerjee^ J., which had 
to rather “ unsavoury impressions, ®h® 
addition of Ghitty, J., and the non-sele^ 
tion of any Indian Judge. It sugges s 
that the presence of one or more of the^ 
was necessary because of their knowledg 
of local conditions. I may here 
that the printer sought to 
faith by, amongst others, the allega lo 
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that it was well known that the tnist 
objeoted to their case being tried by any 
Indian Judges. The point before the 
Court in the trust cases was a pure 
question of law equally well triable by 
aither an English or Indian Judge, un¬ 
less we accept Mr. Jackson’s strange 
argument (from which Mr. 0. R. Dass 
dissented) that that Judge is best quali¬ 
fied to try such cases who is interested 
therein by reason of his possession of 
land in Calcutta. Reading this second 
article in connexion with the first, the 
inference to be drawn from it, in the 
absense of any explanation from its 
writer, is that the alleged machinations 
of the trust to secure a Bench " accord¬ 
ing to somebody’s choice ” had succeeded 
and that the Bench which was to hear 
the appeal from the decision of Greaves, 
J., was packed. Of course, there is no 
question but that if this was the sugges¬ 
tion, there has been a gross contempt of 
Court. Mr. Norton, who appeared on 
behalf of-the printer and publisher, con¬ 
tended that the two articles should not 
be read together, There is no substance 
in this. But he frankly conceded that 
if the two articles be read together then 
they ware capable of the above-mentioned 
interpretation, though be did not admit 
that that was meant, and suggested that 
the writer did not understand the mean¬ 
ing of the word " unsavoury. But 
how can we say that when the writer 
and editor are not before us ? 

Mr. Jackson’s argument lends support, 
though perhaps unconsciously, to the 
construction I. give to these articles. 
For he has endeavoured to re-construct 
what ha called the atmosphere in which 
they were written with a view to show 
that the writer acted in the public in¬ 
terest and in good faith. But when a 
person bas written nothing which is 
ptima facie an offence a plea of good 
faith is unnecessary. It is only relevant 
on the assumption that the articles do 
on their face appear to be contemptuous. 
It is then said that the writer was only 
fepeatinglrumours to which he himself 
did not gave credence. One cannot 
SBoape either oontemtp or libel merely bv 
alleging that there was a remour. This 
is a common way in which libels are 
spread. The existence of a rumour, if 
there was one in fact, is no justification 
do itself for its repetition. Moreover 
the writer associates himself with these 


alleged public suspicions. Thus he says, 
** novv what neither the public nor our¬ 
selves can understand ”, and so forth. 
And in further dealing with the matter 
lie refers to a contention whicli the 
Chiel Justice will not " care to ad- 
vance. 

Then it is said that the writer was 
merely stating the existence of these 

unsavoury impressions in the public 
mind ” in the interest of the Court so 
that they might be contradicted. It is 
said that ho has more than once expres¬ 
sed his perfect faith and confidence in the 
Chief Justice and Judges. That is so. 
It is an obvious question to ask why, 
if the writer meant no oB'enco but was 
only acting for the Court’s good, he was 
not brought forward. What had he to 
fear ? Will it be suggested that the fear 
is that nevertheless the Court might 
deal with him unjustly ? If so, this is, 
as I have said, the strongest argument 
against the sincerity of his professions 
of faith and confidence in the Judges. 
In my opinion, it is not possible to 
accept an argument that the writer 
meant no offence and was merely acting 
in protection of the Court from unsa¬ 
voury public impressions, when be is 
not even named, much less brought 
forward. Moreover the article itself 
does not, in • the absence of any 
explanation from him, support this 
view. It states certain alleged ru¬ 
mours. It misstates the facts which 
are supposed to be the cause of these 
rumours. It does not contradict these 
rumours and say and show that there 
is nothing in them- It, on the con¬ 
trary, gives them circulation. The writer 
associates himself with those who are 
said to entertain these alleged unsavoury 
impressions. He writes in a way open 
to the inference that the alleged man¬ 
oeuvres of the trust had succeeded. It 
may be that these expressions of faith 
and confidence and so forth were inserted, 
to use an expressive phrase of Counsel, 
for the “protection” of the writer. It is 
possible that if the editor or writer had 
appeared before us, he might have sue- 
Deeded in showing that, however ap¬ 
parently unfavourable to him the langu¬ 
age of these articles is, yet in fact no 
offence was intended. But he is not pro¬ 
duced and we must give them what seems 
to US their natural meaning. It has been 
held that even where the writer knew 
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that pr'icaelin'^s wero still pending, the 
fact thc.fc ho did not desire or intend to 
proj'.idico the case is immaterial (except 
as to the extent of his punishment) if the 
Court ho sabisfierd that such was the ob¬ 
vious and necessary result of his words. 
Di.ov V. I'.hy (il). ilarlinilale. In re (12) 
and Town^hend {Marquis), In re (l3). 
In the abseneo of the editor or writer, I 
can only and do infer the intent from a 
consideration of the natural meaning of 
the words used and the impression which 
I believe they would convey to the ordi¬ 
nary reader of them. In the present 
case the articles not only scandalise the 
Court but are otherwise a contempt. For 
it is a contempt to prejudice or attempt 
to prejudice a litigant and to interfere 
with the course of justice. Here the 
trust is a litigant in this Court and it is 
suggested ti^at it has been attempting to 
inllueuce the course of justice by trying 
to get up a Bench of its choice ” of 
which allegation there is no proof whato- 
ver. Nextly, the writer of the article 
himself seeks to control the formation cf 
the Benches in his own way by putting 
forward alleged unsavoury impressions 
in the public mind based on a number of 
wholly unfounded statements, addiugthat 
as soon as the Chief Justice understands 
the supposed public feelingin this matter, 
his Lordship would form a Bench of a 
nature which the writer approved. In 
my opinion, the articles do constitute a 
contempt of Court. 

I now pass to the question as to which, 
if any, of the parties before us are res¬ 
ponsible for it. Mr. Norton for the prin¬ 
ter and publisher,TaritKanti Biswas, has 
conceded that if we hold that there is a 
contempt, then his client is liable though 
he pleads for mitigation of punishment— 
a matter‘With which I deal later. This 
liability is obvious, because scienter is 
attributable both to printer and editor. 
Neither can escape liability by alleging 
that he did not know that the contemp¬ 
tuous words had been inserted in his 
newspaper. Chesshire v. Strauss (U), 
Hex Parke (15) Rexv. Davies (16), 
Jones, Ex parte (17). As regards the 
others, the aUidavit of Mr. Hechle the 

“liniSM'7 Bq 49=38 LJCh 113" 

12. (1894 3 Cb 193=64 L J Gh 9 

13. (1906 22 T L R 341. 

14. (1896) 12 T L R291. 

15. (1903) 2 KB 482=72 L J K B 839. 

16. (1906) 1 KB 32=75 L J K B 104. 

17. (1806) 13 Ves (June) 237=88 E R 288. 


Registrar shows that the paper is, ac- 
cording to the imprint, printed and pnbli- 
shed at the Patrika press, 19 and 20 
Bagbazar Street, and issued by the Patri! 
ka Post Oifice, Calcutta. This Patrika 
Press works for the “Amrita Bazar Patri¬ 
ka Company, Ltd.,” which was incorporat¬ 
ed with the object amongst others of 
carrying on the business of newspaper 
proprietors by printing and publishing 
newspapers and taking over the rights in 
the previously existing Amrita Bazar 
Patrika newspaper. The registered office 
of the company is No. 2, Ananda Chat- 
terjee’s Lane, Calcutta. A certified copy 
of the annual summary shows that Mobi 
Lai Chose, Golap Lai Chose and Pijus 
Kanti Chose are directors and Golap Lai 
Chose above mentioned and Mrinal Kanti 
Chose are managers. It will be observed 
that all these persons are named Chose 
and they all give the same address, which 
happened also to be that of the registered 
office of the company. The total num¬ 
ber of shares taken op is 766. Of these 
only 16 were issued for cash, probably 
for the expenses of incorporation, and 
750 for a consideration other than cash. 
Those shares of Rs. 100 each are held by 
15 persons. The Chose directors and 
managers hold 369 shares, three other 
persons of the name of Chose hold 234 
shares. There are four lady proprietors 
holding 112 shares and against the came 
of the first the father’s name is given as 
Moti Lai Chose. It is not clear from the 
summary whether the latter stands in 
the same relation to the other three 
ladies. There is one person of the name 
of Datta who bolds 51 shares. The 
addresses of all these persons (the ladies 
and N. G. Datta included) is given as 
No. 2, Ananda Chatterjee’s Lane, show¬ 
ing that this is a place of residence as 
well as being the registered office of the 
company. It is obvious on this evidsnee 
that these persons are related, that they 
live at the same address which is the 
registered office, and that the oompscy 
is merely a small family business incor¬ 
porated. . , 

All the persons cited, except Mnnsi 
Chose, are directors. The latteris desorib- 
ed as manager (with Golap Lai Chose/ 
and also as secretary. That Pijus Gboso 
and Mrinal Chose are director and 
ager respectively, is also admittw id 
their affidavits. As regards 
Chose and Golap Lai Chose who hftT 
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filed no afiidavits, a number oi tecbnical, 
and in my opinion trivial, objections 
have been taken. The first objection 
taken by Mr. C. R. Das is that there is 
no proof that they are directors, notwith¬ 
standing that their co-director and secre¬ 
tary have sworn that they are, and they 
have themselves declined to give any 
information on any point to the Oourt. 

The argument is based on the contention 
that certified copy of the summary filed 

on 9th May 1917 of share capital and 
shares, etc., as they stood on 5th March 

1917, purporting to be signed by bolap 
Lai Ghose as financial manager, was noc 

admissible. MrinalGhose's affidavit states 

that Golap Ghose is a director and fanan- 
oial manager, but Mr. C. K. Das contend- 
ed that this is not admissible against 
him nor (it must follow) against Moti 
Lai Ghose. It is not necessary to go in¬ 
to this last objection, for I think that 
the summary was a public record of a 
private document, of which a- certified 
copy is admissible. Evidence Act. Ss. 74. 

75 65 (e). It has been argued that 
“ record” in S. 74, Cl. 2. refers only to 
the case where the public office itself 
makes a copy, that is, record of a private 
document, and keeps it. If it does, it is 
certainly a public record. .But /ecord 
does not merely mean this. The word 
record also means a collection of docu¬ 
ments. S. 74 (2), refers to private docu¬ 
ments made by private persons and kept 
M a record in public offices to wbi^ch the 
public have generally access. If this 
were not so, bow could tbe public get 
such document? Tbe originals being m 
the custody of a public office the latter 
would not part with them, and not being 
ft public document no certified copy could 
be given. Tbe next objeetioD is that if 
the certified copy is admissible, there is 
no proof of the signature of Golap Ghose. 
Assuming that the mere production of a 
certified copy ia not such proof where 
proof is necessary, it ia not necessary 
here. Such certified copy is proof that 
some person giving tbe name of Golap 
Lai Ghose and describing himself as 
finanoial manager of the company signed 
such document. As that document was 
accepted by the Registrar of Joint Stock 
Companies, it is common sense to assume 
that be was satisfied that it was a return 
by the finanoial manager of the company. 
The objection, therefore, in substance is 
that the Golap Lai Ghose who porpoits 


bo sign this document is not or^ at any 
rate has ncbbeenshowntobo the identical 
Golap Lai Ghose for whom Mr. C. R. 
Das has pleaded before us. It is admitted 
that tbe objection is technical. Dial is 
true, bub we must see if tlie alleged tech¬ 
nicalities are sound and we must give as 
much play to common sense as the law 
permits. The rule was served on Moti 
Lai Ghose and Golap Lai Ghose as d irectors 
of the company. These are the persons 
whom we wished to see, not anv’Oay 
else. The persons so served came here. 

If they were not the persons described m 
the summoDS they need not have come 
here. They can only be bea.rd m these 
proceedings on tbe supposition that they 
are what tbe rule states them to be. 

It is not open to anybody and everybody 
to come and show cause against this 
rule. Mr. G. R. Das’s title to bo heard 
at all is dependent on tbe assumption 
that be represents the person described 
in the rule. The unreal nature of the 
objection is enhanced by tbe fact 
that the secretary of the company 
has sworn in these proceedings that 
Golap Ghose and Moti Lai Ghose are 
Directors. If it be, as contended, that 
wo cannot refer to this affidavit when 
dealing with the ease of Golap Ghose and 
Moti Lai Ghose (a matter I do nob de¬ 
cide), this does not make the taking of 
8 uoh an objection any the more sensible. 
Objections should, oven when legal, have 

some relation to reality. 

Tbe third legal objection is thabassum- 
ina that the return is proof .of the state 
ofaffairs on 5th March 1917 and shows 
that these two persons were Directors on 
that date, it does not follow thab_ they 
were Directors svhen the Rule was issued 
on 30bh May 1917. It is to be observed, 
firstly, that apart from any presumption 
of continuance, the summary was filed on 
9th May, only three weeks before the 
issue of the Rule, which was nob likely 
to be done had there been any change bet¬ 
ween 5th March and that date. Farther 
under S. 87, Companies Act 7 of IJld, 
changes of directorship are required to be 
notified by the Company, and had there 
been any change, it would have appeared 
in the affidavit of Mr. Heebie, the Regis¬ 
trar as the result of his recent enquiry 
in the matter. Nor is it likely that the 
Registrar of Joint Stock Companies would 
issue to an enquirer a certified copy of a 
return which had been changed. This 
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objection 13 as unreal as the rest. I have 
DO doulit whatever that Moti Lai Ghose 
an-'I Gol-ip Ghose are Directors apart from 
the allblavit of the Secretary of the Com. 
pany who states that they are .in fact 
such. According to the articles of asso- 
ciation produced with the affidavit of 
Mrinal Ghose, the business of the com- 
pany is to bo managed by the Directors, 
that business being, according to the 
Memorandum of Association, the carrying 
on of tlio Amrita Bazar Patrika news¬ 
paper. But here again with further lux¬ 
ury of objection it is protested that we 
cannot look at the Articles of Association 
of the Company of which these two per¬ 
sons are Directors and which have been 
actually produced by the Secretary of the 
Company with his affidavit. It is suffi¬ 
cient to say that the affidavit of the Rule 
states who are Directors; the nature of 
the company and the facts proved indi¬ 
cate that its business must be carried 
on by them; and the provisions of this 
article are the same as and are indeed 
copied from S. 75, Sch. 1, Table A of Act 
7 of 1913, the provisions of which, unless 
otherwise arranged, apply to all Com¬ 
panies. The table of the earlier Act is 
on this point substantially the same. It 
has been therefore proved as against the 
parties named as Directors that they are 
such. 

The question whether persons in the 
position of Directors are responsible must 
depend on the facts of each case. In 

re/wdfi (18) the Directors of Judd & 

Co. used to print and deliver a news. 

paper to another company who published 

the same. They did not, it was held, sell 

or deliver,’ a fact which would relieve 

them from even civil liability. In Ex 

parte Green (19) the manager of a Limited 

Company which disseminated paragraphs 

amounting to contempt of Court was held 

responsible. In that case the manager 

denied that he had seen the matter before 

it was published and that, in general, it 

was no part of his duty to supervise the 

reading out of news. The affidavit of the 

party taking proceedings spoke only to 

his “information and belief” as to the 

responsibility of the manager. This was 

held to be prima facie sufficient and on 

the letters and affidavit, he was held 

guilty. Id one case it was held that 

the individual liability had not been 

8.'(1889) 37 W R l48=5yirT'm - 

19. (1891) 7 T L R 411. 
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directly established and in another that 
It bad been. Doubtless, in the case of an 

ordinary large newspaper Company where 

the Directors meet together once a week 
to transact business in the Board rooms 
the ordinary inference might be (in the 
absence of direct evidence) that they were 
notconscious of thepublication of a parti, 
cular article, for in the case supposed' 
they would have appointed an editor. 

The facts in the present case are very 
different and peculiar. In Governor of 
Bengal y. Moti Lai (4) a statement rest¬ 
ing on information and belief that Moti 
Lai Ghose was editor was ruled out as not 
being legal evidence and the fact that Moti 
Lai Ghose did not in that proceeding deny 
the allegation was held immaterial. No 
disclosure was made as to whether there 
was an editor or who he was. Ordinarily, 
of course, a newspaper has an editor, bat 
we have no legal evidence of that in this 
case and the affidavits 61ed by one of the 
Directors and the Secretary, and the 
printer, do not even mention the existence 
of such a person. 

The company, as I have said, appears 
to be a small family affair composed, in 
the main, of Ghoses, whoso address is 
that of the registered office of the company 
which is also given as that of some ladies 
one of whom at least is the daughter of 
Moti Lai Ghose. Three of these Ghoses 
including Moti Lai Ghose are Directors 
and another Ghose is Secretary. The 
Articles of Association direct, not that 
the business shall be under their con¬ 
trol, but that they shall manage the 
business, That business is shown tobetbe 
carrying on of the newspaper Amrita Bazar 
Patrika, which -is “now being published 
from No 2, Ananda Chatterjee’s Lane.” 
Some one must see to the literary part of 
this business. In the absence of evidence 
as to there being a separate editor, prima 
facie, the Directors who are authorised to 
manage the business are the persons who 
do so in all its aspects. They must have 
authorised the circulation of the paper. 
Had there been reliable evidence that 
there was an editor who was some person 
other than the defendants even though bis 
name was not disclosed, prima facie the 

responsibility for the articles would have 
lain with the editor, though of course th^ 
Directors or other persons would also 
have been liable who were shown to be 
privy to the publication. Here there la 
evidence that the management of this 
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to be ot what is called a "tricky charac¬ 
ter. The wording is in the present tense. 
As>a 9 pointed outiby my brother, Fletcher 
.T., they might not support a prosecution. 
They do not deal with the condition of 
things when the articles wore published. 
They do not state precisely what powers 
the Directorsdoexercise, or whether there 
isaneditor. Thestatoment that the Direc¬ 
tors have Docontrol over the contents does 
Dofshowthat they were not aware of the 
articles before they were published and cir- 
culabed by their authority. Had there been 
noaiTidavits.Iwould have been disposed to 

adjudge that Moti Dal Ghose was in con- 
tempt; even after the reading of these 
affidavits, my mind has been in doubt, for 
the affidavits are deliberately drawn to 
keep all information from the Court and 
are, as above stated, otherwise unsatis- 
factory. Moti Lai Ghose has filed no 
affidavit. Though it has been objected by 
counsel (Mr. 0. R. Das) for one of the 
parties that we cannot consider as against 
any particular party the affidavits offered 
in defence by other parties (a point I 
need not consider), still I am unwilling 
as against Moti Lai Ghose to rest the case 

on any such technicality. 

I cannot shut my eyes to the fact that 
there are three sworn statements before 
us that neither the Directors, Financial 
Manager, Secretary or Printer have con¬ 
trol over the contents of the newspaper. 
As I said, I have had my doubts as to the 
sufficiency of this statement. Moti Lai 
Ghose (whose case I regard with strong 
suspicion) is, however, entitled to the be¬ 
nefit of them. As someone must have 
such control, we must now assume after 
the reading of these affidavits that there 
is an unnamed editor who is not before the 
Court. I concludethen tbattheaflidavits 
offered in reply to the Court’s rule are 
such that it should be discharged against 
the parties to these proceedings other than 
the printer and publisher, Tarib_ Kanti 
Biswas. We might,’without all this com¬ 
plex argument, have come to the samo 
conclusion within half an hour if all the 
parties had sworn that they were not res¬ 
ponsible and disclosed the name of the 
editor who. subject to any explanation he 
might make, wasliable. As already stated 
it is conceded by his counsel, Mr.Norton^ 
that the printer is liable provided that 
the articles constitute a contempt. He 
has. however, argued that the case is nob 
of BO serious a oharaeter as to call for thd 
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business is entrusted to the Directors. 
That business includes every department 
of it, financial, literary and so forth, for 
there is nothing to prevent one or other 
of the Directors being also editor, ibis 
is the inference which arises on the facts 
here proved. If the Directors have in 
facts delegated any of these functions to 
some other person, it is for them to show 
that fact. I am of opinion, therefore, that 
the affidavit in support of bhemoti^ dis- 
closed a prima facie case against the Direc¬ 
tors as such and calling for an answer 
from them. As regards the permanent 
Manager and Secretary, I deal later. Hav¬ 
ing regard to the facts proved I need nob 
further consider their case here. 

But assuming that the affidavit accom- 
panying the rules doss make a case calling 
for an answer, the matter does nob rest 

there. Pijus Kanti Ghose has pub in an 
affidavit and has sworn that neither he 

nor his co-director exercises any control 

over the contents of the newspaper and 
exercise "only such powers as are men¬ 
tioned in the article.” Whodoes control 
the paper is not stated. A similar state- 
menb is made in the affidavit of Mrinal 
Kanti Ghose. Nextly. the affidavit of 
Pijus Kanti Ghose swears that he was 
away from Calcutta on the date of the 
second or chief article, Therefore he is 
showa not to have been directly privy to 
it. Similarly, the affidavit of Mrinal 
Kanti Ghose states that he exercises no 
control over the contents of the news¬ 
paper, that his duties are to keep the 
minutes, registers and records of the 
Company, to issue notices and to make 
returns. Further, he swears that he was 
absent from Calcutta on both the dates 
when the articles appeared. He has there¬ 
fore also met the case against him. There 
remains the oases of Golap Lai Ghose and 
Moti Lai Ghose, neither of whom has 
given any answer. The above-mentioned 
affidavits state that Golap Lai Ghose also 
has no control over the contents of the 
paper, and this statement is supported by 
the fact that the return the latter made 
to the Registrar of Joint Stock Companies 
shows that he is Financial Manager. 

Ordinarily, therefore, he would attend 
to this side of the basiness and probably 
to this only. There lastly remains amon¬ 
gst the directors the ease of Moti Lai 
Ghose. He also has not filed an affidavit 
and we are told less about him than any¬ 
one else. The affidavits offered to ns seem 
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exorcise of this jurisdiction, and if it is, 
he lastly pleads that the position of his 
client should excite our pity and that we 
should discharge him without penalty. 

In ray opinion, the case does call for 
tho exorcise of this jurisdiction by reason 
of tho articles scandalizing the Court 
havinga tendency to prejudice the parties 
and to intorfere %vith the administration 
of justice. As regards the action to be 
taken and penalty to be awarded, each 
case must depend on its own facts. As 
regards the second point, I cannot yield 
to the suggestion that merely because a 
man is a printer and publisher he should 
escape scot-free. Did we hold this, it 
■would be open, as in this case, for the 
parties to exculpate themselves by affidavit 
and to suppress all information as to who 
was iu fact responsible. The printer 
might also be put up to refuse such in- 
formation and be told, 

"it is all tight, say you are only the printer 
and ask for pity and then ne shall all be ex* 
cused." 

Our jurisdiction would thus become 
largely illusory. I do not say that there 
raav not be cases where the Court will 
deal leniently with the printer, but this 
is nob one. In bbe first place, be states 
in his affidavit that it was known bo him 
that the matter dealt with by these articles 
was the subject of concern to the public 
“who were watching with deep interest” 
the action of the Chief Justice in consti¬ 
tuting the Court to bear the appeal from 
the decision of Greaves, J. He then says 
that the articles were published to give 
expression to public feeling in Calcutta 
and that the “articles were published by 
myself in good faith and in the public in¬ 
terest.” This statement is, on its face, iu 
conflict with para. 3 of his affidavit, where 
he says that he did not read the articles 
before publication nor did he consider at 
any time prior to their publication their 
meaningor purport. If this be true, how 
could they have been published by him 
in good faith and in the public interest? 
According to his own statement, he was 
aware that the subject was creating public 
interest, and be is prepared to swear that 
the articles were published to give ex. 
pression to public feeling. If there were, 
in fact, such an interest, there was the 
greater necessity for caution on his part 
in seeing what he published with reference 
to it. His statement that in fact he did 
sot see the articles before publication is 


weakened by the attempted justification 
that they wore published “by myself in 
good faith and in the public interest," 
though it is of course possible that this 
inconsistency was due to bad drafting. 

As, however, the affidavits are in general 
astutely drawn, we cannot well assume 
this. He denies that the articles area 
contempt and seeks to justify himself. In 
this he fails. Nextly, he says that ho 
has DO control over the contents of the 
newspaper and that they were handed to 
him for publication in the usual coarse of 
his business. He carefully refrains from 
saying who gave him the articles, whe¬ 
ther it was the editor who did so, or who 
he was. His counsel justifies this refusal 
on the ground of loyalty to bis employers. 
If bo esteems that loyalty above bis pub¬ 
lic duty to inform theCourt who commit, 
ted this alleged offence, be cannot complain 
that we do not show him indulgence. He 
joins with the others in refusing informa- 
tion and if, apart from such refusal, be is 
liable, be must take the consequence. 
The Courts in England have held [as for 
example in American Exchange inEurope 
V. Gillig (7)] that this refusal by the 
printer to give up the name of the editor 
is a matter which will weigh with it in 
determining whether a penalty shall be 
awarded against the printer or not. Mr. 
Norton has complained (I thought with 
that moderation which rarely goes with 
real zeal) that bis client should be left to 
suffer because his employers have not 
produced their editor. In the English¬ 
man Contempt case [Ee, Banks and Fen¬ 
wick (9)] Captain Fenwick, the editor of 
that paper, came forward to bear the 
brunt of what was in reality done by him 
or his order, on which the Buie was with¬ 
drawn against the printer. Sir Barnes 
Peacock observed that in doing that Cap¬ 


tain Fenwick had only done 

“that which every honourable gentlemau who 
fills the editor’s chair would do, in not allowing 
a publisher of a paper to take the consequence o 
articles written and published by his order by no 
coming forward to avow the authorship.’ 

This was also done by Baba Surendw 
Nath Banerjee in the well-known 
Contempt case [Surendra Nath Banep^ 
V. Chief Justice of Bengal (3)]i wbsre 
Garth. 0. J.. said that Babu Surs^rj 
Nath Banerjee had properly done bis ws 
to protect his printer. There is no w- 
position, however, upon the part or any 
one in this case to adopt this propsr ^ 
honourable coarse, But the prints^ 
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self aoes not deny that he is ignorant who 
the editor is and ha himself 
counsel declines to give his ^1 «ro 

are some cases in which one mi„hb s^ m- 
pathiso with the printer, but here he has 
lot only declined to give up ^*^s 

name, bat has otherwise associated hira- 
seU with the other parties m the case 
and has sought to justify both himseU 
and them in what I hold to be a contempt, 
and he must, therefore, take the conse- 

qnencessuch as they are. 

adjudging the penalty I have not wholW 
left out of count the fact that ho is the 

-printer, for. had the editor been found 
guilty of contempt, he would, in my opi¬ 
nion, have been subject to much heavier 
^punishment. The defence to these pro- 
ceedings except as to the oonsbruobion of 
'the articles—a legitimate argument was 
ill advised and a waste of time. 0 

Directors, Managers and Secretary were 
not personally responsible for the con- 
tempt, they had only to frankly state the 
■facts on affidavit and disclose who was so 
liable. The printer similarly, who in 
law is liable, might have stated the per- 
sons from whom he gob the articles he 
printed and thus have personally freeu 
himself from all further action against 
him. We should then on the supposed 
facts have only had to deal with the per¬ 
son primarily liable, namely, the editor. 
He could, then, if he bad wished, have 
personally pub forward the plea here ad¬ 
vanced that the articles nave been mis¬ 
understood and that on the contrary he 
was moved by a desire to act in the inter¬ 
est of the Court and to protect it from 

'‘mischievous” and "unsavoury” rumours. 

H this were the (act. he would have 
nothing to fear from the Judges who, ao- 
cording to the argument before us, had the 
complete confidence of the writer of these 
articles. 

Even if theseaiticles were ill expressed 
and capable of a bad interpretation, their 
effect might have been negatived by the 
public avowal of their author that for 
him they bad no such meaning. Theie 
proceedings might have thfis been dis¬ 
posed of within an hour or less, with the 
result that either all parties might have 
been freed of penalty or if penalty were 
awarded it would have fallen on the 
party primarily liable namely, the editor. 
On the contrary all the parties before us 
have adopted a hostile attitude to the 
Court, have refused all information, oon- 
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coaled the luinc of the editor and pub for- 
ward every technical objection to defeat 
an 0D«iuii-y which bus thus been pro¬ 
longed over three days with unnecessary 
delay aud expense bo the public and the 
parties concerned. Eor this the parties, 
by tlie course they have adopted, are res¬ 
ponsible. This course further has streng¬ 
thened the inference which is to bedravvo 
from the natural language of the articles 
in the absence of oxplan ition from their 
writer. It is nob in such absence to he 
3 UPPO 301 that the intentions of the writer 
and editor of these articles were as in- 
noconb as the argument before us suggests 
and that tlie name of one who was, it is 
said, only seeking to protect this Couib 
from unsavoury rumours and 
what be thought good advice, should be 
kept concealed. It is absurd also bo sup- 
no --0 that the party responsible would 
himself, if innoceob. carefully avoid his 
presence in the Oeurt. which U is said he 
honoured and was seeking (bo'vever iU- 
coosidered hU language might be) to 
CDunsel and protect. I t concur 

in the order which the Chief Justice has 

™Mookerjee. J.—Ou 18th 
the following paragraph appeared in bh 
editorial columns of the Amnta Bazar 

“There is a misebievous rumour alloat which 
should ta oootrsdict.d, I, is stated th.t 

ry\h“oslcutta\mprrerut°Tj^a°st 

d-Tu t to secure a Bench after his own heart, as 
J counterpoise to tho Mookeejee and Oumiog 
t 1 \v\ are suro tho interest of every rate- 

iTth, suit oi t« Ho .'bb Jod?6S 
do not think that any oEacialoftho 

mrust can go so far.' 

Four days Uter, on 22Dd May, the 

following paragraph appeared lo the edl- 

forial columns of the same paper. 

“Something like oonsternation pwvshs 0“ ®°' 

3er h»» ‘hi. B,ubh wa. originally 
*** of sir Asutosb Mook-rjee and the Hon 

J and bow Utterly it has come to 

?o®Dre“dedover by the Hon.ble the Ohief Justice 
and WoodroBe J. Rumour has It that for purposes 
“fJearlng Improvement Trust appeals, the Bench 
U going to bs strengthened by the appointment 
inMitv J Now, what neither the public not 
“iSJlves Van understand is this special arrange- 
S (or .th a ip.oi.1 Bancb. II U 1. co.tanp.d 
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that tv:. H:'U’ble Juilgci oi the highest Court in 
the iand are not competent to decide in appeal 
cases iu which the Improvement Trust is con¬ 
cerned—a contention, however which we do not 
believe the Chief Justice will care to advance 
—wb V should there be a Special Bench of ?three 
and not a Full Dench of five, on which at least 
two Indian Judges could find seats. As a matter 
cffact .\5 land-owners in Calcutta are mostly 
indiaus, aud as Indian Judges are likely to know 
more of conditions, practices, etc., prevailing 
l-.ere U is but meet that the Appellate Bench in 
the present circumstances should be so com¬ 
posed as to associate Indian Judges with their 
Envopean colleagues. The withdrawal of Sir 
.-.sutosh has given rise to ^rather unsavoury im¬ 
pressions in the public mind, since this pro¬ 
posed arrangement is to follow close upon the 
heels of bis judgment in thecasslof The Improve- 
ment Trust v. Chandra Kanta Ghosh (1). Be 
that as it may. we have perfect faith in the 
present Chief Justice and believe that as soon as 
Sir Lancelot Sanderson understands the public 
feeling in the matter, His Lordship will either 
form a Full Bench or at least associate an e::* 
perieuccd Indian Judge with himself for the 
bearing of Impovement Trust Appeals.” 

On 30th May 1917 the Chief Justice, 
niter previous consultation withtbe other 
members of the Court, direct-eJ the issue 
of a rule on Tarit Kanti Biswas (the 
printer and publisbor of the Amrita Bazar 
Pafcrika), Moti, Lai Ghose, Golap Lai Ghose 
and Pijush Kanti Ghose, Directors, and 
Golap Lai Gtiose and ^Irinal Kanti Ghose 
Manager 3,of the Company cal led the Amrita 
Bazar Patrika, Ijtd., to show cause why 
they should nob be committed or other¬ 
wise dealt with according to law for con¬ 
tempt of Court committed by the publica¬ 
tion of the two articles mentioned con¬ 
cerning the High Court and the Chief 
Justice in his administration thereof. 
The materials whereupon the rule was 
issued were contained in two affidavits 
sworn by the Eegistrar on the Original 
Side and the Registrar on the Appellate 
Side as to the actual publication of the 
articles in the paper and the position the 
opposite parties occupied in relation to 
the paper and the Company, which were 
its proprietors. The-opposite parties have 
appeared in Court in person and have 
been represented bycounsel; threeof them, 
Tarit Kanti Biswas, Pijus Kanti Ghose 
and Mrinal Kanti Ghose, have filed aflfi- 
davits which will require examination 
hereafter. On the elaborate arguments 
addressed to the Court the following 
points emerge for consideration, namely, 
first, what is the true meaning of the two 
articles mentioned : do they constitute 
centempt of Court ; secondly, if. the arti¬ 
cles constitute contempt of Court, has 


this Court jurisdiction to punish the 
offenders summarily, and should such 
authority, if any, be exercised in the pro- 
sent instance: thirdly, what is the true 
nature of the present proceedings ; it is 
civil or criminal in character, and four¬ 
thly, have the opposite parties or any of 
them been proved to be so connected with 
the publication of the articles as to 
render them liable to punishment for 
comtempt of Court. 

As regards the first question, namely, 
the true meaning of the two articles set 
out above, there can, in my opinion, bo 
little room for doubt, notwithstanding 
the able and ingenious arguments, which 
have been addressed to us. The obvious 
course to pursue in a case of this desciip. 
tioD is to read the offending articles as 
they stand and to attach to the words 
used their natural meaning without the 
assistance of a laborious commentary. 
Tbs general rule of interpretation cannot 
be formulated in more precise terms, be¬ 
cause objectionable language may take an 
infinite variety of forms: this much is' 
clear that it is incumbent on the Court! 
in ail cases, to consider the general tone; 
of the writing. The meaning and intent; 
are to be determined by a fair interpre-j 
tatioD of the language used and are| 
matters of law for the Court as to whe-: 
ther or not they constitute contempt.' 
Disclaimer on the part of the publisher asj 
to any intentional disrespect to the Court, 
is consequently not a sufficient defence, 
when the purpose and meaning of the: 
writing is obviously of a contrary im-| 
port. No doubt, if the language is fairly 
capable of an innocent interpretation, the 
Court will not be astute to read into it.aj 
sinister import. [Govenor of Bengal v. 
Moti Lai (4), Toivnshend {Marquis) In 
re (13), Martindale, In re (12) and Daw 
V. Eley (11).] But if the intent is fairly 
clear, liability to punishment for con¬ 
tempt of Court cannot be successfully 
evaded by the use of a transparent arti¬ 
fice. Tested from this point of view, 
how do these articles stand ? The fir^ 
article makes reference to an alleged 
rumour which the writer describes as 
mischievous and worthy of contradiction. 
The rumour is stated to have been to the 
effect that a vigorous attempt was being 
made to get a Bench constituted ” 
ing’to the choice of somebody to bear 
appeal from the judgment of Greaves, •, 
in a suit in connexion with the acquisu 
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tioD of surplus land by the Caloutfca Im¬ 
provement Trust. 

The writer expresses his belief that no 
offioial of the Trust, far less the Chairman 
could go so far as to make an at tempt of 
this character, and that it was not possible 
for anybody to secure a Bench after his 
own heart as a counterpoise to what is 
called the Mookerjee and Cuming Bench. 
The writer concludes with an assurance 
that the interest of every citizen is safe 
in the hands of the Judges. If this 
article had stood by itself, it might per¬ 
haps have been argued with seeming 
plausibility that, however much open to 
reproach on the ground of indiscretion and 
impropriety, the writer had no intention 
to commit a contempt of Court. But the 
second article, which is written in a very 
different bone, shows convincingly the 
true intent and purpose of the 6rst 
article. 

The question however was raised before 
us, whether the two articles should be 
read together. It was contended that 
they should nob be so read, as there was 
nothing to indicate that they bad ema¬ 
nated from the same individual. In my 
opinion, the two articles may legiti¬ 
mately be read together to determine 
their scope and purpose, even though 
they were proved not to have been written 
by the same person. They obviously relate 
Ifco the same topic and were published in the 
editorial columns of the same newspaper, 
there was a very brief interval of time bet¬ 
ween them and the first obviously led up 
to the second, though not expressly men¬ 
tioned therein. The first article has, I 
think, a sinister import, and conveys the 
insinnatioD chat one of the litigant par¬ 
ties in the appeals about to be heard was 
endeavouring to have a Bench constituted 
according to its choice. There is no room for 
controversy that imputationof this charac¬ 
ter constitutes a contempt of Court. Con¬ 
tempt by speech or writing may be by 
soandalising the Court itself or by abus¬ 
ing parties to actions or by prejudicing 
mankind in favour of or against a party 
{before the oause is heard; as baa been 
said, there is nothing of more pernicious 
consequence than to prejudice the minds 
of the public against persons concerned 
as parties in causes before they are finally 
heard and thus to attempt to obstruct or 
interfere with the due course of justice. 
St. James Evening Post case (8), Oann 


v. Cann (20), A7nerican Exchange in 
Europe v. Gillig (7), li. v. Gray (2), Eex 
V. Davies (l6) and Me Lead v, St. Aubyn 
(6). But, from my point of view, it is 
really immaterial whether the two arti¬ 
cles are considered separately or are re¬ 
garded as component parts of one aggre¬ 
gate. for even if there were any real 
doubt as to the purpose of the first, there 
can be no serious dispute as to the mean¬ 
ing of the second. 

The Second article, when carefully 
analysed, may be resolved into the fol¬ 
lowing propositions: (l). That the ap¬ 
pellate Bench of the Calcutta High Court 
before which appeals against the awards- 
of the Improvement Trust are to be heard 
was originally composed of myself and 
Cuming, J., (2). That I had been with¬ 
drawn from this Bench, and that the 
withdrawal had given rise to rather 
unsavoury impressions in the public 
mind, as it followed close upon the heels 
of the judgment in the case of Trustees 
for the Improvement of Calcutta v. 
Gha^idra Kanla Ghosh (1), to which I 
was a party. (3). That this appellate 
Bench had latterly come to be presided 
over by the Chief Justice and Woodroffe, 
J., (4). That there was a rumour that 
the appellate Bench so constituted was 
about to be strengthened by the appoint¬ 
ment of Chitty, J,, and this proposed new 
constitution of the appellate Bench bad 
created something like consternation. (5). 
That if the Bench was to be composed 
of more than two Judges, it should con¬ 
sist of not three but five Judges, of whom 
two at least should be Indian Judges, 
because land-owners in Calcutta (who 
were principally affected by the opera, 
tions of the Calcutta Improvement Trust) 
were Indians, and Indian Judges were 
likely to know more of conditions and 
practices prevailing here than European 
Judges. These statements constitute a 
tissue of falsehoods, and, to my mind, 
one of the most conspicuous features of 
this trial is that not only has not even 
the semblance of an attempt been made 
to establish the truth of these allegations, 
it has actually been conceded that they 
are vitiated by a fundamental error. No 
Bench composed of myself and Cuming 
J., bad, at any time, been constituted 
to hear appeals against what are inao- 
ourately termed the awards of the Im- 

' ’207(1754) 2 Vea (Ben) 620=2 Dick 795=28 E- 
B 382. 
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pvovement Trust. The plain truth is that 
last vo-'-v, when CuminR. J., and myself 
■vcre in charse of the Bench which had 
to t.ako ca-es of what is called the firtt 
Rroup of the Districts, the appeal of the 
Calcutta Improvement Trust against 
Ohandra Kanta Ghosh came up before 
us, inasmuch as the appeal had been pre¬ 
ferred from the decision of a Subordinate 
JuflRe of the 24-Pergannah3. 

The appeal belonged to our group, was 
heard by us in due course, and was dis- 
missed. We had at no time been con¬ 
stituted a Special Bench to hear appeals 
in all cases in which the Improvement 
Trust was concerned and there is no 
foundation whatever for the first pro¬ 
position that the appellate Bench, before 
which appeals against the awards of the 
Improvement Trust were to be heard, 
was originally composed of myself and 
Cuming, J.. Consequently, the suggest¬ 
ion contained in the second proposition 
that I bad been withdrawn from the 
appellate Bench, which in fact bad never 
been constituted, is equally groundless. 
Here I may observe that ae under S. 108, 
3 ub-S. 2, Government of India Act, 1915, 
the duty devolves upon the Chief Justice 
to determine, from time to time, what 
Judges of the Court are to constitute 
the several Division Courts, the second 
proposition necessarily involves an im¬ 
putation against the Chief Justice that 
he had withdrawn me from the Ap¬ 
pellate Bench be had previously constituted 
composed of myself and Cuming, J., to 
hear appeals in cases in which the Cal¬ 
cutta Improvement Trust was concerned. 
There is clearly the further imputation 
that the Chief Justice had taken thisac- 
tion by reason of my judgment in the 
appeal preferred by the Improvement 
Trust against Chandra Kanta Ghosh. As 
the Appellate Bench had never in fact 
been constituted in the manner stated by 
tho writer, the charge that I had been 
withdrawn therefrom for the reason as¬ 
signed u as evidently baseless. The third 
proposition, namely, that the Appellate 
Bench had been constituted of the Chief 
Justice himself and Woodroffe, J., in 
supersession of the previously constituted 
Bench composed of myself and Cuming, J., 
was consequently equally unfounded; aa 
a matter of fact, long before the constitu- 
tion of the Bench to hear the appeals 
from the Original Side, Cuming, J., had 
ceased to be a member of this Court. 
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The fourth proposition refers to the 
rumour that the Appellate Bench pre- 
sided over by the Chief Justice and 
Woodroffe, J., was about to be streng- 
fchened by the appointment of Ohitty, J., 
and that something like consternation 
prevailed on account of the proposed new 
constitution of the Bench. As I read the 
article, the consternation was due, not so 
much to the fact that the Chief Justice 
and Woodroffe, J., composed the Bench, 
as to the fact that the Bench was about 
to be strengbthened by the appointment 
of Chitty, J. This implies most onmista- 
kahly that a just decision, that is, a deci¬ 
sion just in the estimate of this impartial 
writer, could not be expected from a Bench 
80 constituted. If language has meaning, 
this was clearly a libel on Chitty, J., if 
not also upon the other two members of 
the Bench. The fifth proposition in¬ 
volves a libel upon Indian Judges but in 
theoppositedirection. No doubt, it is very 
artfully suggested that Indian Judges 
should be on the Bench to hear this class 
of cases, because they are likely to know 
more of conditions and practices pre¬ 
vailing here than European Judges. But, 
as was well known, the matter in con¬ 
troversy in the appeals bad not the re¬ 
motest connexion with a knowledge of 
local conditions and practies. The point 
in issue was a dry question of law as to 
the true interpretation of a legislative 
enactment. The writer however unmista¬ 
kably insinuates that land owners in Cal- 
cutta (who are principally affected by 
the operations of the trust) are mostly 
Indians, and Indian Judges on the Bench 
might be expected to give a decision in 
their favour. I do not appreciate the 
distinction between an insinuation that 
a European Judge is likely to decide in 
favour of the executive, because be is a 
European, and an insinuation that ®n 
Indian Judge is likely to decide in favour 
of Indian land-owners, because he is 
Indian. To my mind, the two statemen 8 
are equally reprehensible as libels on t e 
Judges of this Court. . 

I cannot, in this connectiou, pass y 
in silence the observations of Mr. 
as to the constitution of the Bench w lo 
actually heard the appeals from the ju ^ 
ment of Greaves, J. The Court 
upon, in the present Buie, to coosi er 
true character of 

in the two articles published iu the 

Bazar Patrika, and to determiue w e 
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they do or do ov not oonstifcote a. con¬ 
tempt of Court. We have no concern 
whatever with the question, whether the 
Chief Justice, who aione is charged with 
the duty to constituteDivision Court, has 
in this particular instance exercised wisely 
or otherwise the discretion vested in him 
by law. The remarks of Mr. Jackson on 
this subject were absolutely irrelevant 
for the determination of the question be¬ 
fore the Court, and exhibited. I feel con- 
strained with regret to hold, an unusual 
and unwarranted lapse from that decorum 
which we are accustomed to associate 
with the transaction of public business in 
a Court of Justice. I cannot but deem it 
signidoant that the other counsel engaged 
in the case expressly dissociated them¬ 
selves with special care from the com¬ 
ments made by Mr. Jackson in this be¬ 
half. Hare I may observe that in the 
judgment just delivered by the Chief 
Justice, he has taken pains to explain the 
reasons which moved him to constitute 
the Bench as he did; Woodroffe, J.. S’lso 
has touched on the subject and expressed 
opinion thereon. But, for obvious reasons, 
which need not be dilated upon, T must 
respectfully decline to examine the ques¬ 
tion. Besides, the exercise of discretion 
by the Chief Justice in the matter of con¬ 
stitution of a Division Court to hear the 
appeals against the judgment of Greaves. 
J., is, under the law, nob liable to be 
reviewed by this Bench and is not subject 
to our approbation or disapprobation I 
desire, consequently, to guard myself 
most carefully from the discussion of a 
question, which, notwithstanding what 
fell from Mr. Jackson, does not, in my 
judgment, properly arise even as a side- 
issue in these proceedings; such a discus¬ 
sion is not likely to advance any useful 
purpose, because it cannot be of real assis¬ 
tance in the solution of the very narrow 
issue com prised in the scope of our enquiry, 
namely, the real import of the two articles 
published in the Amrita Bazar Patriha 
and whether, on a fair interpretation, they 
did or did not oonstitate a contempt of 
this Court; upon that matter, which alone 
it is onr function to decide, I feel no 
reasonable doubt. 

I desire, however, to repudiate most 
emphatically tho astonishing assertion 
made by Mr. Jackson that landless Judges, 
as he called them, were, merely because 
they were landless, less competent and 
less trustworthy as interpreters of a statu. 
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bory onaotment than ludges of any other 
class, and that Indian Judges, because 
they might possibly bo proprietors of 
land, were for this purpose more capable 
and reliable as expounders of the law 
than their European colleagues. But to 
robrn to tho two articles: it seems to 
me indisputably plain that the implica¬ 
tion of the second article, whether taken 
along with or indopendontly of the first, 
is that, at the instance of persons inte¬ 
rested in the Calcutta Improvement Trust. 

the Chief Justice has constituted a bpecial 
Bench to ensure a decision favourable to 
the Trust in the appeals against theiudg- 
ment of Greaves. J. This brings mo to 
the question which is tho crux of the 
whole matter, namely, whether an imputa- 
tion of this character constitutes a con¬ 
tempt of Court. It is nob necessary for 
our present purpose to give an exhaustive 
enumeration of acts which amount bo 
contempts of Court. It is sufficient to 

state that scandalous attacks upon Judges, 

calculated to cause an obstruction to 
public justice, do constitute such contem- 
pbs. Blackstone. in a celebrated passage 
of his Commentaries (Vol. 4, p. 285) 
which will be found quoted in Governor 
of Bengal v. Moti Lai (4). specifies, in 
his description of contempts of bourt, 

contempts which arise 

“by swakioR or writiug contemptuously of 
the Court or -Judges, acting m their jadmial 
capacity and which demonstrate a gross want of 
ihlt reaard and respect, which when one Courts 
of Justice are deprived of, their authority, s 

necessary for the good order of the kingdom, 

entirely lost amongst the people. 

Sir JohnWilmot.O. J.. \nRexy. Almon 
(21) justifies a similar view in a passage 
which may be usefully recalled here; 

“By our constitution, the King is thofonntain 

of every species of justice, which 
iii this kiaRdom. The King is do jute to dwtri 
bute justice to all bis subjects; becau^ he 
cannot do it himself to all persons, ho feat®8 
his power to hU Judges, who h«e the custody 
and guard of tho King’s oath, and sit m the seat 
of the King ‘concerninc his justice, ^hearraign 
ment of the justice of the JudRes. « “"e^olng 

the King’s justice; it is an Impeachment of Ws 

wisdom and goodness in the choice of his Judges 
Tnd excites in the minds of the people a general 

dissatisfaction with all jodloial 
and indisposes their minds to otey hom. and 
whenever men’s allegiance to the law. is so 
fundamentally shaken, it is the ^atoi and 
most dangerons obstruction of justice, m 

my opioloD. calls ont for a more rapid and imme¬ 
diate redress than any other obstrnotion what¬ 
soever; not for the sake of the Judges, as private 
indlvidnals, h ot becanse they ate the eban nete 

81. (1766) Wilm 248 at p. 256=97 B R 94. 



1011 Calcutta 


In re Tarit Kanti (SB) (Mookerjee, J.) 


by which the King’s justice is conveyed to the 
people. To be impar-ial, and to beuniversallv 
rhooqLt so, are both absolutely necessary for the 
giving justice that free, open, and uninterrupted 
current, which it has, for many ages found all 
over this kiuedom, and which so eminently dis- 
tiuguisbe.? and exalts it above all nations upon 
the earth." » 

It is uoedless to multiply early instan¬ 
ces of the application of this doctrine, 
which will be found collected in 3 Howell 
State Trials. 1074—1080, and 8 Howell 
State Trials, 50. Amongst modern in¬ 
stances reference may be made to the 
observations In the matter of a Special 
Reference from the Bahama Islands 
Beg. V. Staffordshire County Court 
Judge (23), Beg. v. Gray (2). Bexv. 
Davies (16), Surendra Nath Banerjee v. 
Chief Justice of Bengal (3), Sashi Bhu. 
shan Sarbadhicary, In the matter of (24), 
Tayler's case (25), and Banks and Fen¬ 
wick, In the matter of (9). The princi¬ 
ple (leducible from these cases is that 
punishment is inflicted for attacks of this 
character upon Judges, not with a view 
to protect either the Court as a whole 
or the individual Judges of the Court 
from a repetition of the attack, but with 
n view to protect the public, and speoi- 
ally those who, either voluntarily or by 
compulsion, are subject to the jurisdic¬ 
tion ol the Court, from the mischief they 
will incur, if the authority of the Tri- 
bunal be undermined or impaired. The 
contention has been advanced, however, 
that if this be the true reason for the 
rule, it is necessary to establish, as a 
matter of fact that the actual effect of 
the publication has been an obstruction 
to public justice, and that, in the absence 
of such proof, it cannot he held that there 
has been a contempt of Court. 

In support of this position, reliance 
has been placed upon the decisions in B. 
V. Freeman's Journal (26) and King v. 
Dolan (27). The cases mentioned do not 
support this proposition, which is, on the 
other hand, negatived by the decisions 
in Beg. v. Gray (2), Bunt v. Clarke (28), 
In re Pall Mall Gazette Jones Flower 
(29), Grimwade v. Cheque Bank Ltd, (30) 
these show that a contempt of Court is 

■22.' (1893) A’Cm! 

23. (1888) 57 LJQB 483. 

24. (1907) 29 All 95=34 I A 41 (P C). 

25. AIR 1918 Cal 713=44 I C 930 
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27. (1907) 21 R 260=91 L R 647 

28. (1889) 58 L IQ B 490. 

29. (1894) 11 T L R 122. 

30. (1897) 13 T L R 805. 
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committed by libellous attacks on a Judge 
for what he did judicially, if suchattacb 
are likely or tend in any way, to inter, 
fere with the due administration of jus- 
tice. As Elliott, J., well puts it 
People V. Stapleton (3l), it would be as 
reasonable to require proof of actual hind- 
erance in the administration of justice 
by reason of a libellous attack on a Judge 
in his judicial capacity as for a person 
who has made a violent assault on another 
to plead that he has committed no offence 
because he has not succeeded to over- 
come his victim. It is not only impor- 
tanb that the trial of causes shall be im. 
partial and that the decisions of the 
Courts shall be just; it is equally im- 
portant that causes shall be tried and 
judgments rendered without bias, pre- 
judice or improper influence of any kind. 
He who scandalises the Court or a Judge 
in relation to a particular litigation, 
commits an offence, not merely against 
the rights of those litigants, but also 
against public justice: In the matter of 
a Special Beference of the Bahama 
Islands (22). It is a public wrong, a 
crime against the State, to undertake, by 
libel or slander on the Judges, to impair 
confidence in the administration of justice 
That a party indulges in calumny of the 
gravest character, and, consequently,does 
not succeed in his endeavour to shake the 
confidence of the public in the Court, 
surely does not alter the quality of his 
act or make it any the less reprehensible. 
From this standpoint, it is immaterial 
whether the attack 'on the Judge is with 
reference to a cause about to be tried, or 
aotualy under trial, or recently adjudged; 
in each instance, the tendency is to poison 
the fountain of justice, to create distrust, 
and to destroy the confidence of the 
people in the Courts, which are of prims 

importance to them in the protection of 

their rights and liberties: Beg v. Gray 
(2). Upon my construction of the second 
article, read with or without reference 
to the first, I hold that it undoubtedly 
constitutes a contempt of Court. 

As regards the second question, thert 
is no room for controversy that this 
Court has power to punish summarily a 
contempt of Court committed by the pub¬ 
lication of a libel on the Court or on the 
Judges, when the Court is not 
By Cl. 1, of the Letters Patent of 
and Cl. 2. of the Letters Pa tant of 1°^* 
31, (1893) 18 Colotade 668=23 Ii R 
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the Court was constituted as a Court ol 
Record; and, as a superior Court of Re¬ 
cord, it has summary jurisdiction to pun¬ 
ish for contempt of Court. This was 
affirmed in respect of the Superior Courts 
at Westminster by Wilmot, C, J., in 
Rex V. Almon i^l) and his opinion has 
been quoted with approval in a long 
line of decisions, the most notable 
whereof is, perhaps, the judgment of 
Gockburn, C. J., in Reg v. Lefvoy (32). 
Mr. .Taokson contended that this view 
will not stand scrutiny and may properly 
be described as "law taken for granted. 

In this connexion, he invited our atten¬ 
tion to a celebrted passage from the 
judgment of Denman, L. 0. J., in Reg v. 
O'Connell (33); 

“A large portion of that legal opinion, which 
has passed current for law, falls within the des¬ 
cription of “law taken for granted; if a statistical 
table of legal propositions should be drawn out, 
and Col. 1 headed law by statute, and the 
second, law by decision, a Col. 3, uoder the head¬ 
ing of ’law taken for granted’ would comprise as 
much matter as both the others.combined. But 
when, in pursuit of truth, we are obliged to inves¬ 
tigate the grounds of the law, it is plain, and has 
often been proved by recent experience, that the. 
mere statement and re^statemeot of a doctrine 
the mere repetition of the cantilena of lawyers, 
cannot make it law unless it can be traced to 
some competent authority, and if it be irrecon* 
cilable to some clear legal principle.’’ 

Bub the question remains, whether the 
proposition that a Superior Court of Re¬ 
cord has power to punish summarily for 
contempt of Court, can appropriately be 
treated as “law taken for granted." I am 
not unmindful that a learned writer (Mr. 
John Charles Fox in the Law Quarterly 
Review. Vol. 24, pp. 184. 266). has main- 
taioed the view that the opinion expres¬ 
sed by Wilmot, C. J.. in Regv.Almon {21) 
is nob historically accurate. Let us as¬ 
sume that this criticism is well establish¬ 
ed on the ancient authorities and that 
while originally the superior Courts of 
Common law had jurisdiction to punish 
only disobedience tothe King’s writ sum¬ 
marily by fine and imprisonment upon 
attachment, they bad jurisdiction only 
on indictment or bill to punish contempts 
in facte and other obstmotions to the ad- 
ministTabioD of jastioe, euob as libelling 
the Court or the Judge. Let us assume 
also that the development of the sum¬ 
mary jurisdiotion to punish contempts 
has been of alow growth and that the 

“is7 (1878)T^^M=42 L j Q B 121. 
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earliest recorded case of libol or slander 
on the Court or a Judge by a stranger 
unconnected with the service of process, 
which was punished summarily by at¬ 
tachment, cannot be traced toaperiol 
anterior bo 1720. Surely, this cannot 
but bo regarded now as a matter of other 
than antiquarian interest. 
undant "competent authority not 
concilable to clear legal principles, in 
support of the view that a Superior 
Court of Record does possess the power 
to punish summarily contempts of Court 
of the description uow before us. Sir 
Barnes Peacock. C. T., maintained and 
applied this principle in Ahdool ci 
In re, (5) and Re William Taijkr po), 
which, upon a full review of the authon- 
ties, was re-affirmed in Governor of Ben¬ 
gal v. Moti Lai (4). 

We have also the prouncement ot tne 

Judicial Committee to the same effect in 
Me DermoU v. Jicdges of British Qutata 
(34), where they confirmed the view indi¬ 
cated in theearliercasesofSwiit/i'V.Stcrre 

Leone {Justices of) (35) and Rainy v. 

Sierra Leone {Justices of) {^)> 
gards the power of Indian High Courts 
in a case of this charater, we have two 
decisions by the Judicial Committee, 
oamely. Surendra Nath Banerjee v. 
Chief Justice of Bengal (3) and bashi 
Bushan Sarbadhicary, In the matter 
of, (24). In the former case it was 
ruled that the High Court had power 
to punish in a summary manner, by 
fine or imprisonment or both, a con¬ 
tempt of Court, which in that case, 
as in the present, consisted in the publi¬ 
cation out of Court of a libel on one or 
more of the Judges. In the latter case, 
the Judicial Committee held that there 
was no doubt that the publication of the 
libel in question constutited a con¬ 
tempt of Court, which might have been 
dealt with by the High Court m a sum¬ 
mary manner, by fine ot imprisonment 
or both. In my opinion, these wpeabed 
pronouncements by the Judicial Commit¬ 
tee conclude the matter, so far as com¬ 
petent authority" is concerned, and no 
useful purpose can be served by an exa¬ 
mination of the historical bwis of tlie 
opinion expressed by Wilmot, C. J. 

That the possession of this power by a 

84. (1863) 2 P 0 341=5 Moo (a s) 466 (P 0). 

36. (1841) 3 Moore 361=18 B B 147. 

36. (1869) 8 Moore 47 (P 0). 



Kii6 Calcutta In r(> Taeit Kanti (SB) (Mookerjae, J.) 1918 ; 


.'•udicial Tribunal (howavar cautiously and 
i^paiirigly it may have to be exercised) is 
not also ' irreconcilable to clear legal 
princifila" is beyond serious controversy; 
indeed, the sumr.iAry power to commit 
and punisb for contempts tending to ob¬ 
struct or degrade the administration of 
justice, is assential to the preservation of 
order in judicial proceedings, to the 
maintenance o( the authority of a Court 
and to the enforcement of its judgments; 
it is a necessary iocident and attribute 
of a superior Court, without which it 
could no more exist than without a Judge: 
see the cases reviewed in Governor of 
Bengal v. Mali Lai (4). It was argued, 
however, on the authority of the decision 
of the Judicial Committee in Me Leod v. 
St. Anhyn (6) that committals for con¬ 
tempt of Court by scandalising the Court 
itself had become obsolete in England. 

It may be observed liere parentheti¬ 
cally that this very decision of the Judi¬ 
cial Committee is an authority for the 
proposition that, as laid down by Lord 
Hardwicke in St. James Evening Post 
case (8), the publication of scandalous 
matter in respect of the Court itself is a 
contempt and that power summarily to 
commit for contempt of Court is con- 
sidered necessary for the proper adminis¬ 
tration of justice. I do not read the state- 
ment, that committals for contempt of 
Court by scandalising the Court itself bad 
become obsolete in England, as destructive 
of the authority of .the earlier decisions 
on the subject. Indeed, the proposition 
taken literally seems to go too far and it 
is significant that, in the very next year, 
proceedings were taken in England for 
contempt of Court in the case of Beg v. 
Gray (2). There can, I think, be no doubt 
that where the circumstances clearly 
demand action of this description, the 
Court will not hesitate to exercise its 
undoubted power to punish on summary 
process the contempt of scandalising it 
and thereby attempting to interfere with 
the due course of justice. No doubt, as 
Lord Morris observes in McLeod v. St. 
Aubyn (6), Courts may be satisfied some- 
times to leave to public opioion attacks 
or comments derogatory or scandalous to 
them. But I do not accede to the argu¬ 
ment that it is invariably prudent for 
the Court to assume an attitude of indiff- 
erence or to institute regular criminal 
proceedings against the offender. In this 
connexion, reference may appropriately 


be made to the weighty words of Kent 
C. J., in Yates v. Lansing (37): 

“Whenever we subject the established Courts 
of the land to the degradation of private pro* 
secutioQ, we subdue their importance and des¬ 
troy their authority. Instead of being venerable 
before the public they become contemptible; and 
we thereby embolden the licentious to trample 
upon everything sacred in society and to over¬ 
throw those institutions wbiob have hitherto 
been deemed the best guardians of civil literty." 

See also the very pertinent observa¬ 
tions of Marshall, J., in State v. Shepherd 
(38) quoted in Governor of Bengal v. 
Mati Lai (4). In my opinion this Court 
has undoubted jurisdiction to deal sum¬ 
marily with persons who have committed 
contempt by scandalous attack upon the 
Judges, and such power should be exer¬ 
cised in the present instance. When I 
hold this, I do not overlook the assertion 
of the printer and publisher that the 
articles before us were published by him 
in good faith and in the public interest. 
The sincerity of this plea appears to me 
to be open to the gravest doubt. But, even 
on the assumption that this allegation ie 
literally true, I desire to add that, while 
I do not underrate in the least degree the 
importance of the liberty of the press, I 
cannot hold it expedient that any class 
of the community should be privilged to 
attack the Courts so as to interfere with 
the rights of litigants or to embarrass the 
administration of justice. The publiabere 
of newspapers have the right, but no 
higher right than others, to bring to 
public notice the conduct of Courts, and 
provided ^he publications are true and 
fair in spirit, there is no law to restrain 
the freest expression of the disapproba¬ 
tion that any person may entertaiD of 
what is done in or by the Courts. But 
liberty of the press must not be con¬ 
founded with license or abuse of that 
liberty, and though it may be true that 
where the liberty of the press and 
freedom of public comments eud, there 
tyranny begins, it is at least equally true 
that where vituperation begins, there 
the liberty of the press ends : and the 
inherent power of the Superior Courts of 
the Record to punish any publication cal¬ 
culated to interfere with the administra¬ 
tion of justice cannot be deemed 1° 
way restricted by considerations , of tba 
kind urged by the printer and publisbeK 
As regards the third question, Damoiy» 
what is the true natu^'e o f the prgggE. 
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proceedings, is it civil or criminal in 
character, the matter is of practical im¬ 
portance from the point of view of the 
mode of trial to be adopted. In the case 
of Governor of Bengal v. Moti Lai (4) I 
had occasion to examine fully the distinc¬ 
tion between a criminal and a civil con¬ 
tempt, which is of a fundamental charac- 
'ter. A criminal contempt is conduct that 
iis directed against the dignity and autho¬ 
rity of the Court. A civil contempt, on 
the other hand is failure to do something 
ordered to be done by a Court in a civil 
action for the 'benefit of the opposing 
party therein. Consequently, in the case 
of a criminal cocrtempt, the proceeding is 
for punishment of an act committed 
against the majesty of the law and as the 
primary purpose of the punishment is the 
vindication of the public authority the 
proceeding conforms as nearly as possible 
to proceedings in criminal cases. In the 
icaseof a civil contempton the other handi 
the proceeding in its initial stages at 
least when the purpose i? merely to 
secure compliance with a judicial order 
made for the benefit of a litigant, may be 
deemed instituted at the instance of the 
party interested and thus to possess a 
leivil character. But, here also refusal to 
obey the order of the Court may render 
it necessary for the Court to adopt puni¬ 
tive measures against the person who has 
defied its authority: at that stage at 
least the proceedings may assume a cri¬ 
minal character. In this manner the 
dividing line between acts which consti- 
tute criminal and others which consti¬ 
tute civil contempt may become indistinct 
in those oases, where the two gradually 
merge into each other: see St. James 
Evening Post case (8),5co«v. Scott (39), 
Lichmere Charltons case (40), Wallace 
In re (4l), Davies In re (42), Onslow's 
and Whalley's case (43) and 'Skipvmth’s 
case (44). A careful scrutiny of the cases 
in the books shows, however, that much 
confusion exists in the reported decisions 
as to whether or not contempt proceed¬ 
ings are civil or criminal where the con- 
tempt is committed in relation to a civil 
proceeding, and it is consequently desir¬ 
able to investigate briefly the true test for 

d ifferentiation. ____ 
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The power to i)unisli for confempt is 
inherent in tlie very nature and purpose 
of Courts of Justice. It subserves at once; 
a double purpose namely, as an aid to: 
protect the dignity and authority of the] 
tribunal and also as an aid in the enforce-i 
ment of civil remedies. The power may; 
consequently be exercised in civil ori 
criminal cases or independently of both! 
and either solely for the preservation of! 
the authority of the Court or in aid o(| 
the rightsof the litigant or for both these! 
purposes combined. By reason of this' 
twofold attribute, proceedings in con- 
tempt may be regarded as anomalous in 
their nature possessed of characteristics 
which render them more or less difficult 
of ready or definite classification in the 
realm of judicial power. Hence, such pro^ 
ceedings have somtimes been styled sui 
generis. That they are largely of a crim* 
nal nature inasmuch as the Court has 
power to convictand punish forthe wrong 
committed, cannot be disputed and yet it 
must be recognized that in some respects, 
by reason of the end subserved, they par¬ 
take of the nature of a civil remedy. 
This dual characteristic has given rise to 
many controversies, specially when ques¬ 
tions have arisen as to right of appeal 
from the order passed as in Reg v. 
Barnardo (45). Barnardo v. Ford (46), 
Helmore v. Smith (47), A. G. v, 
Kissane (48). Bunt v. Clark (28). Beg 
V. Staffordshire County Court Judge 
(23), O'Shea v. O'Shea (49), BessetU 
V. Conkey Co. (50), Christensen Engineer¬ 
ing Go., In the matter of (51), Warden v. 
Searls (52), Gompers v. Buck’s Stove Co. 
(53), the applicability of rules of evidence; 
Celluloid Co. v. Chrolithian Co. (64), 
Bullock Co. V. Westinghouse Co. (55), Ex 
parte Gould (56), the finality of the 
judgment: Fischer v. Bayes (57) and 
Be Mullee (58), liability for payment of 
costs, Cornish, In re (59), MartindaU 
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In re (12) ancl Don v. LongJnust (GO), 
right of trial !>y Tury; Tnisely v. Ander. 
sor? (Gl), Be J)ehs (G2) and Eilenbecker v. 
District Court of Phimoulh County, Iowa 
(G3), and other like matters. The difB- 
cultv in each case is to determine when 
a particular proceeding assumes the crimi¬ 
nal rather than the civil aspect, or when 
of both, and if the latter which feature 
must control. The question has been 
repeatedly and elaborately discussed by 
the Supreme Court of the United States: 
Kearney Ea: parte {^i). New Orleans v. 
New York Mail Steamship Co. (65), Chi- 
les, In re (66), Hayes v. Fischer (67), 
Warden v. Searls (ol), Ex. Debs In re 
(62), O'Neal v. United States (68), Chris¬ 
tensen Engineering Co. In the matter of 
(•51), Bessette v. Conkey Co. (50), Doyle 
V. London Guarantee Co. (69) and Gom- 
pers V. Buck's Stove Co. (53). The view 
deducible from these decisions is in gene¬ 
ral agreement with what is indicated 
above, namely, a proceeding to punish for 
contempt has the essential qualities of a 
criminal proceeding, whether the proceed, 
ing is initiated primarily to vindicate the 
Court’s authority or solely as a coercive 
and a remedial measure to enforce the 
rights of the litigant or for both these 
purposes combined. This must be so, 
since it necessarily results from the nature 
of the power to punish forcontempt that 
whatever the primary purpose of such a 
proceeding may be, it is always within 
the power of the Court to make its judg¬ 
ment, in part, at least, punitive or vindi. 
catory in character; in other words where 
the solo purpose sought by intiating the 
proceeding is to secure the coercive and 
remedial action of the Court against 
a party, the Court may nevertheless, 
in its discretion, add a punishment 
by way of fine or imprisonment, for the 
failure of the person in contempt to obey 
its mandate, I think it undeniable that 
the proceeding must be regarded from its 
inception to the point of judgment as of 
a criminal nature, or at least potentially 
so, since until the judgment is given, it 
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cannot be known whit its character will 
be. It is the judgment therefore which 
must eventually in any case determine 
the character of the proceeding, and this 
leads to the conclusion that logically, 
perhaps, instead of characterising con¬ 
tempt proceedings as criminal or remedial 
according to circumstances, it is contempt 
judgments that should be so cla.ssified. In 
any view there is no room for contro¬ 
versy that where, as here, the contempt 
consists in an attack upon the Court, the 
proceedings instituted to vindicate its 
dignity, ^are of criminal nature, even 
though the attack has been made in con¬ 
nexion with civil suits or appeals, either 
actually decided or pending or about to be 
taken up for disposal: Governor of Ben¬ 
gal V. Moti Lai (4). 

As regards the fourth question, we have 
to consider separately the liability of 
each of the five persons who have been 
called upon toshowoausewbytheyshould 
not be committed for contempt of Court. 
Tarit Kanti Biswas has filed an affidavit 


to the effect that he is the printer and 
publisher of the Amrita Bazar Patrika 
and that in such capacity he printed 
and published the articles mentioned. 
He states however that he exercises no 
control whatever over the contents of 
the newspaper, that he did not read 
the articles when they were handed 
over to him for publication, that he 
did not consider at any time prior to 
publication, their meaning or purport, that 
he inserted them in the paper in the 
usual course of business, that he aotsd 
bona fide and was not actuated by a dis¬ 
respectful or other improper feeliog w 
motive towards the Court or the Chief 
Justice, and that ha did not intend to 


excite contempt or to reflect in any Tvay 
upon the integrity or dignity of theCourt 
or of the Chief Justice in his administra¬ 
tion thereof. Notwithstanding this de¬ 
fence there can be no doubt as to the lia¬ 
bility of the printer and publisher; for 
as Lord Morris observed in McLeod 
St. Aubyn (6), a printer and publisher in¬ 
tends to publish and so intending cannot 
plead as a justification that he did not 
know the contents. Indeed, this has been 
the settled law ever since the decision o 
Lord Hardwiokein .St. James EvenffV 
Post case (8), which was followed byhor 

Brskine in Jones, Ex parte ( 17 ). 
Stirling. J.. in Amerioan Exoham 
Europe v. Gillig (7), Cheshire v. Stroiw# 
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(14)i V. Parkeilb), Emmens v. Pottle 
(70), Bex V. Davies (16), Daio v. Eley 
(ll), TiGhhorne v. Tiohborne (71), Chel¬ 
tenham & Siyajisert By. Carriage and 
Waggon Co., In re (72) and Litter v. 
Thomson (73). Tbe rule must consequ- 
ently be made absolute against the prin¬ 
ter and publisher. With regard bo his 
allegation that he had no intention what¬ 
ever to offend the dignity or integrity of 
the Court and that in reality he was help¬ 
less in the position be occupied as a ser¬ 
vant of the company, one cannot but feel 
that the value of such assurance is consi¬ 
derably discounted by the fact that he 
has given no information to the Court. 

I am nob unmindful that as ruled Ito 
the matter of a Special Reference from 
the Bahama Islands (22), he was under 
no legal obligation to assist the Court in 
any way, and to disclose tbe name of the 
person primarily responsible for'the arti¬ 
cles; still his conduct servds to throw 
doubt in a considerable measure on tbe 
genuineness of his profession that he had 
no intention to prejudice the due course 
of administration of justice or to cast any 
reflection on the Judges of this Court. 
He must accordingly take the consequ. 
enoes of his act, and cannot reasonably 

urge that he has established a claim for 

specially considerate treatment: See the 
observations of Stirling, J., in American 
Exchange in Europe v. Qillig (7). As 

regards ‘the other four defendants, it is 
necessary to state that they have not all 
taken up the same attitude in this matter, 
counsel on behalf of Moti Lai Ghose de- 
dined to answer, as be was entitled to do, 
the question put by me. whether he was 
in reality one of the Directors of the 
Company as stated in the return of Golap 
Lai Ghose alleged to have been filed 
under S. 32, Companies Act, 1913. Pijush 
Kanti Ghose has filed an affidavit in which 
he admits that he is one of the Directors 
of the Company, but that neither he nor 
his co-directors exercise any control over 
the contents of the newspaper and’per¬ 
form such duties and exercise such powers 
only as are mentioned and defined in the 
Articles of Association. He further alle¬ 
ges that ho was absent from Calcutta 
from the 2lBb May to the 4th June and 
was not here o n the date when the second 
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article appeared. ^Irinal Kanti Ghose 
has filed a similar affidavit, in which he 
admits that he is the Secretary of the 
Company. He further alleges that Moti 
Lai Ghose, Gopal Lai Ghose and Pijush 
Kanti Ghose are Directors of the Com¬ 
pany, that Golap Lai Ghose is also the 
Financial Manager, that neither he nor 
the Directors nor the Financial Manager 
exercises any control whatever over tbe 
contents of the paper and chat the Direc- 
tors perform such duties and exercise 
such powers only as are mentioned and 
defined in the Articles of Association (ex¬ 
tracts wherefrom are appended to the 
affidavit). 

He enumerates also the duties of the 
Secretary and of the Financial Manager, 
and finally adds that he was absent from 
Calcutta from the 4tb May to the 22nd 
May and was not here on either of the two 
dates when tbe articles mentioned appear- 

ed. Golap Lai Ghose has not filed any affi¬ 
davit. and on his behalf, counsel has con¬ 
tended that there is no legal evidence what- 
ever to connect him in any way with the 
publication of either article. This argu¬ 
ment is based on three grounds, namely, 
first, that secondary evidence of the re¬ 
turn alleged to have been filed under 
S. 32, Companies Act, was not admis-- 
sible; secondly, that even if secondary evi¬ 
dence were held admissible, evidence was 
requisite to prove that the original had 
been filed by Golap Lai Ghose who is 
Director and Financial Manager of the 
Company and has been called upon to 
show cause, and, thirdly, assuming, but 
not admitting, that he was a manager on 
5fch March 1917, as stated in the return, 
there is no evidence that he was manager 
on either of the dates when tbe offending 
articles were published. Before I deal 
with these objections and their effect 
upon the rule, I may make the preli- 
minary obervation that the materials 
which were placed before the Court when 
the rule was issued amply justified the 
action then taken, indeed, made it m a 
manner incumbent upon the Court to 
follow ohe course actually adopted. Those 
materials showed that the Amrita Bazar 
Patrika was the property of a company 
called the Amrita Bazar Patrika Limited, 
incorporated under tbe Companies Act, 
1882, on 19th November 1908, that one of 
tbe objects for which the company was 
established was to acquire and take over 
as a going concern tbe business of news. 
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I)!i[)er ^iropiiotors, princorflaod publishers 
thon. carried on in connexion with the 
paper, that the registered office of the 
company wasat No.2, AnandaChatterjee’s 
I^ane, vvhere the newspaper was published 
and where many of the shareholders and 
Directors who were closely related to 
each other lived, and that on 5th March 
1917 the Directors and Managers were 
the persons mentioned in the rerurn 6led 
by the Secretary under the provisions of 
the Companies Aot. In these circum- 
stances, there was a strong prima facie 
case against the defendants that they 
were connected with and responsible for 
the publication of the articles in question 
But although these materials were 
sufficient to justify the issue of a rule, on 
careful scrutiny and on examination of 
the allegations in the affidavits 61ed in 
(answer to the rule, I see no escape from 
the conclusion that an order cannot pro¬ 
perly be made sgainst any of the defen- 
.dauts other than the printer and pub- 
jlisher. With reference to the legal objec¬ 
tions just enumerated, I am not prepared 
to accede to the contention that secon¬ 
dary evidence of the returns in the custo¬ 
dy of the Registrar of Joint Stock Com¬ 
panies is not admissible.. S. 65, Cl. (e), of 
the Evidence Act provides that secondary 
evideoee may be given of the contents of 
a document when the original is a public 
document within the meaning of S. 74. 
S* 74,sub-S.2, provides that public records 
kept in Britishlndiaof private documents 
are publicdocuments. The question conse¬ 
quently reduces to this, whether the re¬ 
turns in the custody of the Registrar of 
Joint Stock Companies constitute public 
records of private documents. The obser¬ 
vation of Lord Blackburn in Sturla v. 
Fraccia (74) is of no assistance in the 
solution of this question and does not 
show that a public record of a private 
document is limited to an entry made in 
a book by a public officer, which repro¬ 
duces the contents of the document and 
thus constitutes a written memorial made 
by the public officer authorized by law to 
perform that fuction. The term “record” 
as appears from the Oxford Dictionary 
Vol. 8, p. 266) has a more comprehen¬ 
sive meaning and includes a collection of 
documents. When, as in the case of the 
Companies Aot, the legislature has pro¬ 
vided that returns are to be lodged with 
a public o fficer, these returns, when trana- 
74. (1889) 5 A 0623. 


mitted to and filed by him, do oonstitofee 
public records of private docamects 
within the meaning of S. 74, sub-S. 2 
although they are nob copied out by the 
Registar of Joint Stock Companies into a 
volume kept for the purpose; they are 
undoubtedly intended for reference and 
used by the public. Bub though this objec¬ 
tion is of no avail, the second exception 
is well founded for although secondary 
evidence may be admissible, the party 
who produces the evidence is nob relieved 
of his obligation to prove the execution 
of the document, just as if the original 
had been produced, unless the case is co¬ 
vered by S.'90,Evidence Act, or the legis¬ 
lature has expressly provided that the 
document or endorsement thereon is re* 
ceivable in evidence without proof of 
execution, as, for example, in S. 60, Regis¬ 
tration Act. Consequently, as against 
Moti Lai. Ghose and Golap Lai Ghose 
there is no legal evidence to establish 
that the former is a director and the 
the latter a Manager of the Company 
The statements made by Pijush Kanti 
Ghose and Mrinal Kanti Ghose, in 
the affidavits filed by them at the bearing, 
cannot fairly be used to the detrimeotof 
other defendants as the proceeding isio 
the nature of a criminal trial. Besides, 
as pointed out in the case of Governorof 
Bengal v. Moii Lai (4) on the authority 
of the decision in Beg. v. Stanger (76), 
supplementary evidence cannot be given 
so as to prejudice the position of the 
accused. To the same effect are the ob¬ 
servations made by Wright, J., BooUtg 
III re, Hooley, Ex parte (76) when he was 
asked to grant leave to amend a notice of 
motion to commit a company for con¬ 
tempt of Court : 


“That is not the way in which the Court desk- 
with matter of this kind affecting the liberty of 
the subject. Applicants must come with thwr 
machinery ready.” 


The procedure should beat least equally 
strict and adherence to the forme of the* 
law at least equally scrupulous, when the 
Court finds itself in the position of 
secutor and Judge and an unexpooW 
lacuna in the evidence transpires 
the trial. The Court must act wii 
great caution in strict conformity wit 
the requirements of the law andavoi *- 
perhaps not unnatural tendency to sop- 
plemenb the evidence \Martin r 

76. (1871) 6 Q B 852=40 L J P B 96. 

76. (1899) 6 Manson 44=79 L T 706. 
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■noohie (77)]. As regards the third legal 
.objeotioD, however, I am not convinced 
that there is any substance in the argu¬ 
ment. S. 87. Companies Act, requires that 
notice of changes among the Directors or 
Managers shall be tiled from time to time. 
The certified copy of the return furnished 
by the Registrar of Joint Stock Com¬ 
panies must, therefore, be presumed to 
embody the latest changes. Consequently, 
if the return had been duly proved, it 
would have furnished prima facie evi¬ 
dence of the names of the directors and 
managers on the day the copy was sup- 
plied. But this point is immaterial, as, 
in my opinion, there is no legal evidence 
to connect Moti Lai Ghosa and Golap Lai 
Chose with the publication of the articles. 
There remains for examination the cases 
of Mrinal Kanti Ghose, and Pijush Kanti 
Chose who admit that they are directors. 
But they assert in their respective affida- 
tivs that none of the directors nor the 
financial manager exercises any control 
whatever over the contents of the paper. 

There are no materials at the disposal 
of the Court sufficient to contradict these 
statements made on oath; consequently! 
the denial is, in the circumstances, a 
sufficient answer to the rule. I cannot 
bub observe, however, that in the further 
assertion in the affidavits of these two 
persons that the directors perform such 
duties an 1 exercise such powers only as 
are mentioned and defined in the Articles 
of Association detracts to some extent at 
least from the value of the previous state¬ 
ment. The Articles of Association show 
that the business of the company is re- 
quired to be managed by the directors, 
while the Memorandum of Association 
shows that the object for which the com- 
pany was es^abli-^hed was to acquire and 
take over as a going concern the business 
of newspaper proprietors, printers and 
•publishers then carried on in connexion 
with the "Amrita Bizir Patrika. ’ Conse¬ 
quently, the Memorandum and Articles 
of Association taken together may imply 
that it was the duty of the directors to 
manage the publication of the paper, and 
from this point of view they might be 
held responsible for the publication of 
the articles mentioned. This inference 
might possibly be strengthened by the 
oiroumstanoe that the exieteucs of an 
•editor is not mentioned, not even so 
inuob a« "ngeesied. in thes^ procee^oge. 
* 77. Ut)7b) a Q15 D iso. 


But although the ca^o may, in thoso 
circumstauces, be one of strong suspicion, 
it is impossible to liold that, notwith¬ 
standing the categorical denial to tbo 
contrary, it has been ostaidished l>eyond 
doubt that the directors were responsible 
for or connected with the actual pulilica- 
tion of the two articles. 


We cannot possibly bold as mattei of 
law that the directors of a limited com¬ 
pany whiili owns a newspaper are 
liable to he committed for contempt 
on Court on account of a libel published 
in the paper [Beg. v. JuJd The 

decision in Green, Bx 'parte, liohhjiis, In 
the matter of (19) cannot be treated as an 
authority for a general proposition of 
law that where a limited company dis¬ 
seminates amongst newspapers matter 
amounting to contempt of Court, 
their manager, merely because be was 
the manager, was liable to be com¬ 
mitted. The decision rested, I think, 
on the facts admitted or established be¬ 
fore the Court, which showed that the 
manager wasin fact responsible for all the 
paragraphs sent out to newspapers. Nor 
can we apply to the case before us the 
presumption which at one time was 
applied in England as to the responsi¬ 
bility of the proprietor of a newspaper for 
libels published in his paper. The view 
that the proprietor of a newspaper was 
answerable, criminally as well as civilly, 
for the acts of his servants or agents in 
misconducting a newspaper, enunciated by 
Lord Kenyon in B. v. Walter (7S), arid 
re-stated by Lord Ellenborough. C. J., in 
R V. White (79), and by Lord Tecterden, 
C J in /?. V. Cutch (80), has long been 
obsolete in England [R.v. Holbrook (81)J. 
and should unquestionably not be applied 
in this country in a case of the descrip- 
tion now before us, even though it be 
held applicable to trials for defamation 
under the Penal Code : Bamasarni v. 
Lokanada (82) and Uarisarvothama Bao 
V. Emveror (83). After anxious consi. 
deration of all the materials on the 
record, I have thus arrived at the con¬ 
clusion that the Rule must be discharged 
also as against Mrinal Kanti Ghose and 
Pijush Kanti Gbose._ 


78 fl799) 3 Esp 2f=l6 R R $08. 

79 ' (1829) 1 Moo & Malk 271. 

80* (1$29) 1 Moo «fc Mftlk 433 at p 437. 
81 ! 187P) 3 Q B D 60. 

82 1886) 9 Mad 887. 

83. 1909) 32 Mad 338—2 I G 193. 
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i o'.nnot considor bhe result of this 
trbJ SAtisiactory from the vital point 
of view indicated by Lord Hardwicke in 
St. Janes Evening Post case (8), namely, 
that there cannot be anything of greater 
conse'iiieDse than to keep the streams of 
justice clear and pure so that parties 
may proceed with security both to them¬ 
selves and their characters. The persons 
responsible for the grave contempt of 
Court which has been committed have 
not been brought to justice. This is not 
a matter for legitimate surprise as the 
Court has not the machinery at its dis¬ 
posal for the discovery of the offenders 
and the materials available from the 
public records have proved insufficient 
for the purpose. At the same time the 
offenders have preferred to keep them¬ 
selves in the dark and have not adopted 
the eminently honourable course which 
was pursued in two other instances in 
this Court and which evoked the just 
commendation of Sir Barnes Peacock and 
Sir Richard Garth respectively : Banks 
and Fenwick In the matter of (9) and 
Surendranath Bancrjee v. Chief Justice 
of Bengal (3). They have not had the 
courage to come forward to avow their 
responsibility and either to justify their 
action or to espress contrition for their 
misconduct. Even the directors of the 
company have contented themselves with 
a disavowal of their responsibility and 
have* expressed no regret whatever for 
the articles published in a newspaper 
owned by the company. 

In these circumstances it is undoubt¬ 
edly worthy of consideration whether 
legislative provision should not be made 
to compel registration of the name of 
the editor and proprietor of a newspaper 
precisely in the same way as that of 
the printer and publisher. (See 44 k 45 
Viet. C. 60.) It may finally be observed 
that, on recurrence of a case of this 
character, the Court may find it neces¬ 
sary to proceed against the company, 
as has been done in some recent in- 
stances. No doubt, the view was main¬ 
tained at one time that a corporation 
could not be held liable for contempt of 
Court, as by reason of its impersonal 
nature it could not be attached : Guilford 
v. jlills (84). But the weight of modern 
authority is apparently against this doc¬ 
trine, and the view has been maintained 
that proceedings bv way of contempt 
S4.'(i866) 2 Ksb 1. 


would lie against corporations as well as 
individuals : in the case of individuals 
the process is by attachment of the^ 
person, followed by fine or imprisonment 
or both; in the case of corporations, the 
process is by fine followed by seques- 
tration or distraint : B. v. Birmingham 
Gloucester By. Co., (85), London y. 
Lynn (86), Spokes v. Banbury Local 
Board (87). The decision of Wright, J., 
in Hooley, In re, Hooley, Ex parteil^), is 
seemingly an authority only for the pro¬ 
position that a limited company cannot be 
committed to prison for contempt: it does 
not decide the question whether sueh a 
company may not be fined for contempt 
of Court and the fine recovered by dis¬ 
traint or sequestration. In the Courts of 
the United States, the liability of a cor* 
poratioD for contempt of Court has been 
affirmed by a large preponderance of 
authority: Bloom-ington Church v. Jlfw- 
catine (88), West Jersey Co. v. Board of 
Public Works (89), U. S.y. MunplusBy, 
Co. (90), Be Westminster Beatty Corpor¬ 
ation (91), Union v. People[^^), Stratton 
v. Mersiuether (93), Schreiber y-. Garden 
(94), State v. Baltimore By. Co. (95). 
One of the most recent cases in which 
the question is examined as one of princi¬ 
ple is that of Fiedler v. Banbrick Bros. 
(96), where, upon an elaborate review of 
earlier decisions, the conclusion was 
rerched that corporations, though not 
liable to be imprisoned, were liable to be 
fined by way of punishment for contempt 
of Court. (See also Rapaljee on Con¬ 
tempts, S. 48, and High on Injunotionfl, 
S, 1460). It is not necessary for me to 
decide finally on this occasion the liability 
of corporations to be punished for con¬ 
tempt of Court in their corporate capa¬ 
city; but in view of the turn events have 
taken in the present proceedings it is desir¬ 
able to point out that when a grave con¬ 
tempt of Court has been committed by a 
newspaper owned by a company, the im¬ 
munity from punishment which the offen¬ 
ders may imagine they enjoy b y reason ot 

"85. (1S4‘2)Tq'B & D 281 

86. (1789) 1 U Bl 206. 

87. (1865) 11 Jut (n s) 1010=35 L J Ch IW*^ 
SS. (1355) 2 Iowa 69. 

89. (1396) 53 N J L 536=37 Atl 578. 

90. (18311 6 Fed 237. 

81. (190fi) 108 N y Sup 551. 

92. (1887) 121 Illinois App 647. 

93. (1913) 154 Ky 839=159 S W 613. 

94. (1912) 187 N Y Sup 747. 

95. (1913) 73 W Va 1=79 S E 834. .. 

96. (1912) 16-2 Missourie App 52=142 a** 
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stolid silence is most probably of an 
illusory character. My conclusion on 
the whole is that the, Rule must be made 
absolute against the printer and pub¬ 
lisher, but discharged against all the 
other defendants. 

Chitty, J .—I have had the advantage 
of reading the judgment just delivered by 
my Lord the Chief Justice and Wood- 
roffe, J., and I entirely agree with what 
they have said generally about the case, 
and the orders to be passed with regard to 
the several respondents. I wish, how¬ 
ever, to state, with regard to Babu Moti 
Lai Ghose that I should have been dis- 
posed to hold him responsible for the 
articles in question, as one who has been 
proved to be a director of this company 
and who in that capacity has been called 
upon by this Court to show cause, and 
has shown none. As the majority of the 
Bench are in favour of giving him the 
benefit of the doubt, I do not desire to 
press my opinion further. I, therefore, 
concur in the order above to be passed. 
Fletcher, J., who is unavoidably absent 
to-day, desires me to say that ho too was 
prepared to hold Babu Moti Lai Ghose 
responsible, bub under the circumstances 
he also concurs in the order to be passed. 

Order 

Sanderson, C. J. —Tarit Kanti Bis¬ 
was! The members of the Court are un¬ 
animously of opinion that in printing and 
publishing the two articles in question in 
the Amrita Bazar Patrika newspaper you 
were gulity of a contempt of Court. The 
serious nature of it has been referred to 
in the judgments which have been de¬ 
livered, and it is not necessary, there¬ 
fore, for me to recapitulate what has al¬ 
ready been said. In the earlier part of 
your affidavit you state that you did not 
read the articles when they were handed 
to you for publication and that you in¬ 
serted thena in the usual course of your 
business as printer and publisher. Later, 
however, in your affidavit you proceeded 
to try and justify the publication of the 
articles by alleging that they were pub¬ 
lished by you in good faith and in the pub¬ 
lic interest, a position which we consider 
inconsistent with that of a man wbp 
puts forward the case that he printed and 
published the articles in ignorance of 
their contents. Weare all of opinion there 
was not the smallest justification for the 
publication of such untrue statements and 
unjustifiable imputations as were contain¬ 


ed in the articles. If the person respon¬ 
sible for the publication of these articles 
bad come forward and had taken the res¬ 
ponsibility upon himself, or if you had 
disclosed to the Court the person who 
was really responsible for the publication, 
which must have been within your know¬ 
ledge, although you might not have known 
the actual writer of the article, it might 
have been possible for us to treat the 
offence in your case with such leniency 
as your learned counsel prayed for. The 
person really responsible, however, has 
not been disclosed but you, being the 
printer and publisher, whose identity 
could not be concealed and whose legal 
liability could not be denied, are left by 
your employers to bear the brunt of this 
matter. 

We have taken all these matters into 
consideration. The contempt of Court, 
however, in our judgment was of such a 
nature that in the interest of the admi- 
nistration of justice it is impossible for us 
to pass it over without some penalty. It 
is essential to vindicate the authority of 
the Court and to make it clear that arti¬ 
cles such as those in question constitut¬ 
ing a grave contempt of Court cannot be 
published with impunity. Tarit Kanti 
Biswas!* Tbe judgment of the Court is 
that you, Tarit Kanti Biswas, do pay to 
the Accountant-General of this Court a 
fine of Es. 300 before 4-30 p. m. to day, 
and that you be detained until such hour, 
or until such time as the fine is paid; and 
if the fine is not paid as herein directed, 
you be lodged on the civil side of the 
Presidency Jail until the said fine is paid 
or until the further order of this Court. 


Y.B., R.K. 


Order accordingUj. 
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Fletcher and Shamsul Hdda, JJ. 
Mohamed ^s/ira/—Plaintiff Appel¬ 

lant. 

V. 

Umed Ali Sarkar and oi/i^r^^Defend- 
ants—Respondents. 

Appeal No. 766 of 1915. D/- 27 h May 

1918 , from the appellate decree of Dist. 

Judge, Chittagong. D/- 6tb January 1915. 

Accr«tion-Suit loreepver land as accre- 
lita-VlminliU mint eUabliih .pecitic nature 

of accf€tion« , . , . 

In aeolt to recover khas poseeaeiou of certam 
Plots of land as being contiguous accretioDS to 
other plots belonging to the plaintm, the plain¬ 
tiff most establish the nature of the accretion. 



li':2! Calcutta J^igendra Giiundra v. Nitya Gopal 

Mohcndra NaiJi I'toij, Dhirendra Lai 


Kastdir and Chavdcr Seklier Sen —for 
Appollaot. 

Fletcher, J.-—This is an appeal by the 
plaintiff against the decision of the learn¬ 
ed District Judge of Chittagong, dated 
the 6th January 1915, affirming the deci¬ 
sion ol the Munsif of Patya The plain¬ 
tiff brought the suit to recover kbas 
possession of certain plots which he said, 
were contiguous accretion to some other 
plots belonging to him. The defendant 1 
claimed under a settlement from the 
Secretary of State who is the defendant 
2, the property being khas mahal of the 
Government. The learned Judge has made 
this Bnding. Ho has found that thnplain- 
tiff has failed to establish that these are 
contiguous and it is quite clear, under the 
terms of the law which is not disputed, 
that the plaintiff must establish that 
these are contiguous accretious. What 
has been attempted to be shown in this 
ease, is this. It is said that the learned 
Judge has summed up the facts of the 
case wrongly. It is not suggested that he 
has misdirected himsolf to the question 
of law. Bub it is said that he has been 
confused on the facts of the case. I do 
not think so. The learned Jjjdge has 
taken a clear and definite view of the 
facts and whether we agree with that 
view or not, is not a matter for conside¬ 
ration. The learned Judge was the final 
Judge of facts and bis findings on ques¬ 
tions of fact cannot be interfered with. 
Then, there is another point taken and 
that is this: Under the terms of the 
aolenaraa entered into between the parties, 
the defendant 1 had undertaken to give 
to the plaintiff a half share of any land 
that accreted to his holding and so, on 
one view or the other, the plaintiff, at 
any rate, would get a half share. That, 
of course, really involves Che same ques¬ 
tion that has been raised on thefirat point, 
namely, whether these lands are con¬ 
tiguous accretion or not. The learned 
Judge seems to have considered that they 
were not contiguous accretions. That be¬ 
ing so, all we can say, is that it has not 
been shown that the provisions of the 
aolenama have come to operation. In the 
result, the present appeal fails and must 
be dismissed with costs. One set of hear¬ 
ing fee will be divided between the two 
sets of respondents who have appeared, 
Shamsul Huda, J.— I agree. 
v.b./r.k. Appeal dismissed. 
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Chatterjea and Richardson, JJ. 

Digendra Chundra Sen and anotlier- 
Defendants—Appellants. 

V. 

Nritya Gopal Biswas and others— 
Plaintiffs—Respondents. 

Appeal No. 3567 of 19U, Deoiaed on 
2£nd June 1917, from appellate decree of 
DIat. Judge, Farid pur, D/ 13th July 1914 

Bengal Court of Wards Act (1879), S. 55 
—Suit by manager without sanction, eaanol 
be proceeded with, though it can be filed in 
anticipation of this sanction. 

Although the proviso to S. 55, Court of Watd> 
Act, gives the Manager power to file a suit on be- 
hall of the W.ardinaotioipAtioaolsancUon from 
tile Ciuct of Wards, to prevent the suit from be- 
iQ| barred by liinitaiiou where there Is very 
little time left to obtain the Fanction, jet suoh 

a suit oiODot be procjeded with, aolses the re¬ 
quisite sanction is obtained and filed in Oicrt. 

[P1026 Cl] 

Where a manager of the Court of Wards insti¬ 
tuted a suit on behalf of the Ward on 16tb April 

1911 without the sauction of the Court of Wsrdi 
in order to prevent the claim from bsiuir barred 
by limitation and a Commissioner was Appointed 
for local investigation in ttie suit who gave bU 
report ou 9'.h April 1912, and the SAuction of the 
Court of Wards was obiaitic’d on 27th November 

1912 and filed in Court on 5th September 1913: 

Held: that the proceedings taken subsequently 

to the filing of the plaint must be set aside as be- 
mg without jurisdiction and the case remanded 
to the Court of first instance for a trie) de novo. 

[P1028 C2l 

Surendra Chandra Sen and Dawijen- 
dra Nath Mtikerjee —for Appellaota. 

Ram Charan Mitra and Akhoy Kumar 
Barterjee—(or Respoodents. 

Judgment.— This appeal arises oak of 
a suit by the plaiutiffs, who are Wards, 
under the Court of Wards. The suit 
which was instituted by tbeir nextfriend 
Mr. Monier, Mamger of the Court of 
Wards, was one for recovery of posses¬ 
sion of certain lands OD establishmeok of 

the plaintiffs' title thereto. It appsars 
that there was a partition of the estate 
within which these lands were situate, 
between the plaintiffs and defendant 1. 
The partition took placeinChaiti305,cor¬ 
responding to April 1899. The plaintiffs 
case was that these lands were part of 
the estate which fell to their share, that 
they went under water and then rose 
again in Kartik 1306 correspondiogtoOo- 

tober 1899. The suit was instituted on 
18th April 1911 (the Court having beea 
closed from 13th to 17th April 1911/ *°^ 
within 12 years from Ist Baisakh 139b, 
corresponding to 13th April^ 139^* 
was, however, institated wifebont the 
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authoritv of the Court of Wards. S. 55, 
Court of Wards Aot provides that 
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•‘no suit aball bo bcouRbt oa bobalf of any Ward 
fev Manager unloss the same is autborucd by 
lime order of the Court, provi^ded that a Maua- 
setmay authorise a plaint to be filed >Q ■° 
prevent the suit from being barred ^y^elaw of 
limitation; but such a suit shall not be after 
wards proceeded with except under the sanction 
of the Court." 2 

It appears that after the suit had been 
instituted, the plaintiffs applied for sum¬ 
mons on their witnesses and a commis¬ 
sioner was appointed for local investiga¬ 
tion. He submitted his report on Uth 
April 1912. The Manager did not obtain 
sanction of the Commissioner until 27th 
November 1912 and the sanction was ac- 
tually filed in Court on 5th September 
1913 ! The Court of first instaooe dis- 
missed the suit entirely. On appeal, the 
learned District Judge partly decreed the 
suit and defendant 3 who is a tenant un- 
^er defendant 1 and defendant 14 who is 
a tenant under defendant 3 and bis co- 
sharers,have appealed tothis Court. Two 
contentions have been raised m this ap¬ 
peal. The first ia that the suit having 
been instituted without the authority of 
the Court of Wards, should be dismissed 
and secondly, that, at any rate, 
having been proceeded with without the 
sanction of the Court, the proceedings 
should be set aside and tha case tried de 
novo. So far as the first question is con- 
cerned, we think that the suit should not 
be dismissed. No doubt. S. 55 says that 
no suit shall be brought on behalf of any 
Ward by a Manager unless the same is 
authorized by some order of the Court, 
but, at the same time, it provides that a 
Manager may authorise a plaint to he filed 
-in order to prevent a suit from being bar- 
red by the law of limitation. The law, 
therefore, gives the Manager power bo 
file a suit in anticipation of the sanction 
when the suit would otherwise bo barred 
by limitation. Such acourse should bead- 
opted where there is very little timelelt 
boget the authority of the Court ofWards. 
In the preseut case there was. no doubt, 
some time between the date of the insti¬ 
tution of the suit and the date on which 
12 years would expire from the time — 
when the cause of action is said to have 
arisen. 

The land, however, was char land and it 
is always difficult to fix the precise time 
when any ohur appeared above water and 
iormed into land. As a matter of faot, 
1918 C/129 k 130 


a portion of land was hold l.y the lower 

appellate Court to have beea barred by 
limitation. I'nder the circumstances we 
think that the Manager was justified m 
institubiug the suit on IvStb April lJU. 
which was within I2years of the date of 
the partition, instead of taking the risk 
of having the suit being held barred ii 
instituted within 12 years of the ro-for- 
matioDofthe hnd. Under the special 
circumstances of the case we think the 
suit is one which comes under the proviso 
to S. 55. In the c.ise of Dinesh Chttndcr 
Jio^/ V. Golavi Miist'ipha (1) the suit 
which was instituted without tha autho- 
riby of the Court of Wards was ho d to 
have been rightly dismissed by the lower 
appellate Court. Bub in that case the 
sanction was filed only in the appellate 
stage, and there were no special circum¬ 
stances as there are in the present case, 
in which moreover, the sanction was bled 
before the actual trial commenced. The 
appellants, however, we think, are enbi- 
tied bo succeed on the second ground. Al- 
though the proviso to S. 55 lays down 
that the Manager may authorise the 
plaint to be filed in order to prevent a 
suit from being barred by limitation, it 
expressly provides that such suits shall 
nob be proceeded with except under the 
orders of the Court. We find that, in toe 
rules made by the Board of Revenue un¬ 
der S 70, Court of Wards Act and print¬ 
ed at p. 93 of the Bengal Wards’ Manual 
1909. it is stated that 

“authority from the Maoaaec need not bo filed 
but the CommisBioDor’s auibority to “ 

suit should be filed as soon as bas been ob 
tained, and when the suit is filed ‘Q 

lion the circumstances should be stated and the 

Goiirt asked to st’ V proceedioRS till Jt is received. 
S, .“.luld’be m=d in aatidpatta only 
when such filing is necessary to save limitation. 

In the present case, although the suit 
was instituted on 18th April 1911, the 
Court was not asked to stay proceedings, 
and it was after the Amm had submitted 
his report, which was partly favourabl^s 
to plaintiffs, that the sanotion was ob- 
taiLd on 27th November and it was 
nob filed io Court until 6th September 
1913, This was contrary to the rules 
framed by the Board of Revenue. But 
apart from that. S. 5 d 
though the pUiQt “av b® 
to prevent a suit from being barred by 
limitation, the suit shall not be proceeded 
with except under t he orders of the 
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Court. That heinc' .';o, all the proceedings 
vviiii^h were taken {^uhsequ-.’Dtly to the 
tiling of tlio plaint v.-ara without jaris- 
I'hction and must, therefore, beset aside, 
The result is that the decrees oftheCourts 
I.elo'V II ust ha set aside and the suit re- 
iiiinlcd to tlio Court of first instance 
for :i, trial dc novo. The proceedings are 
to Ije t 'keo from the stage of the filing of 
the plaint. The respondents must pay 
the costs of the appellants in all the 
Courts. 

v.b./R.K. Decrees set aside. 
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Mookkr.tee and Cuming, JJ. 

.Sfls/irs/ii Mohan Sliaha and another — 
riaintifi's—Petitioners. 

V. 

Kumiid Kumar Biswas and others^ 
Defendants—Opposite Parties. 

Civil Rule No. 364 of 1916, Decided on 
16th June 1916 against order of Munsif, 
2od Court, Alipore, in Suit No. 273 of 
1916- 

^ Stamp Act (2 of 1899), S. 33—Jurisdic* 
tion of Court to impound document—Insuffi* 
ciently stamped documents in bound book 
not relating to claim—Court cannot impound 
such documents as they were not ‘produced 
in tbe performance of his function’within 
Civil P. C. (1908), O. 7, R. 14—Plaint. 

In a suit for recovery of money due on a hat- 
ebita, (be pUintiQs, when proseoting their plaint, 
produced in Court under 0. 7, R. 14, Iho hat- 
cbitta bound in a volume which contained many 
other bat chitas, with a prayer that tbe bat- 
ebita on which their claim was founded should 
be detached and placed on tbe record and tbe 
remainder of tho volume should be returned to 
them. Tbe Munsif on examination of the volume, 
finding that none of tbe hat-ebitae was properly 
stamped, proceeded to impound all of them under 
S. 33, Stamp Act: 

Held: that the Munsif bad no jurisdiction to 
impound the bat-ebitas other than the one 
which formed the basis of tbe plaintiSs’ claim, 
as they were not produced nor came before him 
in tbe performance of his functions: 25 Mad 
625, Dist. [P 1027 C Ij 

Dwarka Nath Chakravarty and Troy- 
lokha Nath Ghose —for Petitioners. 

Ram Cha7-an Mitra —for Secy, of State. 

Judgment.— This Rule calls upon Secy, 
of State for India in Council to show cause 
why an order made under S. 33, Stamp 
Act, in circumstances to be presently 
stated, should not be set aside or modified. 
On 27th March l9l6 the petitioners in¬ 
stituted a suit in the Court of the Second 
Munsif at Alipore for recovery of money 
due on a hat-chita. Under R. 14, 0. 7, 
Civil P. C., the plaintiffs were bound to 
produce the hat-chita in Court when the 
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plaint was presented. The hat-ebita was 
in a bound volume which contained a 
large number of hat-chitas executed by 

other persons in favour of the plaintiffs 
The entire volume was brought into 
Court when the plaint was filed. Tfag 
plaintiffs prayed that the particular hat. 
chita, whereon their claim was founded', 
should be detached and placed on the ra.' 

cord, and the remainder of the volume 

should be returned to them. An exami. 
nation of the hat-chita, which was the 
foundation of the suit, disclosed that it 
was not properly stamped. The Munsif 
examined the other bat-chitas in the 
volume and came to the oonclosion that 
the other documents were not properly 
stamped. He accordingly proceeded to 
impound all tbe bat-chitas under 8.33, 
Stamp Act. Tbe question in controversy 
is, whether tbe Munsif was competent to 
impound the hat-chitas on which the 
claim of the plaintiffs was not founded. 
Sub-S. 1, S. 33, Stamp Act, providesthst 
every person having by law or consent of 
parties authority to receive evidence, and 
every person in charge of a public office, 
except an Officer of Police, before whom 
any instrument chargeable, in his opinion, 
with duty, is produced or comes in the 
performance of his functions, shall, if it 
appears to him that such instrument is 
not duly stamped, impound the same. Be¬ 
fore action can be taken under this sub- 
section, it must be established that tbe 
instrument in question was produced or 
came before tbe officer in the perform¬ 
ance of his function. The case for the 
petitioners is that they did not prodfl« 
before the officer any hat-chita otberthin 
the one upon which their claim wssfono* 

ded. The Munsif took action at a et^r 

when there was no material toenablehiia 
to question tbe correctness of thisallefi®' 
tion; consequently; the case is not covered 
by the first of tbe two alternatives men¬ 
tioned in S. 33. Nor can we say that 
the other hat-chitas came before the Mon- 
sif in the performance of his functions. 

In the performance of his functions *s 
a Judicial Officer the onlyhat-obitawhic 
came before him at that stage was e 

hat-chita wherein the claim was 
We cannot speculate whether 
had proceeded, the plaintiffs naign 
have possibly relied upon the other 
chitas in support of their case. , 
had done so, it could well b9 1 ^, 

that those hat-chitas wdre prod'i®®** 
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iore the Munaif or came before him in 

.the performance of his funotions But 
that stage was never reached. In our 
lopinion, on the materials before us, it is 
impossible to say that the Munsif had 
'iarisdiotion to impound the hat-chitas 
'other than the one which formed the basis 
,of the claim. Reference has been made 
by the Senior Government pleader to the 
case of King.Emperor v. Balu Euppa- 
yyan (l), which is clearly distinguish- 
able. There a search warrant was issued 
by a Magistrate with a view to the dis¬ 
covery of a register kept by the accused, 
containing documents not stamped in ac- 
cordance with the provisions of the 
Sbampt Act. The register was seized in 
the course of the search and brought in 
the Coart, It is clear that the register 
was produced before the Magistrate or 
came before him in the performance of 
his functions as a Magistrate. The Rule 
must consequently be made absolute in 
part and the order of the Court below set 
aside in respect of all the hat-chitas other 
than that which forms the basis of the 

claim. The pages containing the bat- 
chiba in question will be taken out of the 
volume and kept in the record; the re¬ 
mainder of the volume will be returned 

to the petitioners. ^ 

■v.B./b.K. Rulemade partly absolute. _ 
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mitted. The first two defondajts are 
stated to be the original bonants. Defen¬ 
dants 3 and 4 are purchasers from the 
original tenants, the property having been 
sold to them in order to enable the origi¬ 
nal tenants to pay oil a mortgage so it is 
stated by the Munsif due to the plaintiti. 

It is said that the holding is not capable 
of transfer. There is nothing to support 
that on tlm record. There is nothing to 
show that this was an interest in exis¬ 
tence prior to the coming into operation 

of the Transfer of rrn))0rty Act. If the; 

case is governed by the Transfer of Pro¬ 
perty A<‘b the interest is clearly transfer- 
able. I do not think tliat in a case like 
this wo ought to send hack the case to bo 
re-heard do novo on the ground that the 
plaintiff wants to pub in some further 
evidence, to enable him no doubt to eject 
these people who have purchased the pro¬ 
perty on furnishing money to pay off the 
mortgage, I do not think that tbo plain¬ 
tiff ought to he allowed now to put in 
farth6r°evidence. lie ought to have pro¬ 
ved in the first Court that the interest 
came into existence before the date of the 
Transfer of Property Act. The appeal 
fails and is dismissed with costs. 
Smither, J.~I agree. 

V.B./r.K. Appeal dismissed. 
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Fletcher and Smither, JJ. 
Mohendra hal Sin/Ki“"Plaintiff Ap- 
pellant. 

Krishna Kumari Debi and offers—De- 

fendants—Respondents. 

Appeal No. 2238 of 1916, Decided on 

10th May 1918. , , 

Transfer of Property Act (4 of 1882), 
S. 108 (j)—Lease of homestead is transfer* 
able. 

The interest of a lessee of a homestead is trans¬ 
ferable under the Transfer of Property Act, un¬ 
less it was in existence prior to the coming into 
operation of the Act. [P1027 0 2] 

Jyotish Chandra Sirkar—ior Appel¬ 
lant. 

Surendra Nath Guha and 2?am Mohan 
Mukerjee —for Respondents. 

Fletcher, J.—This is an appeal'by the 
plaintiff against the judgment of the learn¬ 
ed Subordinate Judge of Burdwan affirm¬ 
ing the deoislon of the Mansif of the 
same place. The suit was brought for a 
rentof a homestead.That rent isdueisad- 
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Tednon and Chowdhdry, JJ. 

Bhaggabhor Mondal and oi/im—Plain¬ 
tiffs—Appellants. 

V. 

Mohini Mohan Bannerjee and others 

Defendants—Respondents. 

Appeal No. 8484 of 1913, Decided on 
14th March I9l6, from appellate decree 
of Disb. Judge, Jessore, D/- 16bh June 

iqiQ 

Contract Act (9 of 1872). S 11-Minor, 
mortgage in favour of, is nol void Iransfer 
of Properly Act (4 of 1882), S. 8. 

A mortgsgo-bond executed by a person of lOU 
age in favour of minors as a security for a loan is 
not void and can be enforced at 

There is nothing in the Transfer of Property 

Act which nullifies a transfer 
Af full gee in favour cf ft mioor: 31 Cats 282| 
?].. C )Ind 30 Oji. 630 (P. c.). M V-i. 3I2; 
33 All. 657; Ref. D 1°«, 

Baidya Nath Butt Mokini Nath 

Bose—lot Appellants. 

Surendra Chandra Sen—for Kespon- 

dentB. .r 

Judgment.—In this case it appears 
bat in Cbait 1308 corresponding to year 
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',•'01 a bond was executed by the 

before U3 in favour of two 
ivovtgagee^. Roth oho mortgagees, it lias 
hson found, were minors at the time. They 
Aiued upon this mortgage-bond, obtained 
a decree and in tiie sale in execution of 
ch'’/:. decree they bought the property, 
x'he mortgagor row sues to have it declar. 
fd that the mortgage-bond is void and to 
have the decree and the sale set aside. 
The only contention advanced on his be- 


Nagendra Nath 


19]; 


set aside the decree that baa been • 
^eu- teour and the sale held thereJde'r” 

cost's!"" ' 


\ .ii./R.r: Appeal dismissed. 
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Richardson and Walmsley JJ 
^ralijool Tea Co. Ltd. and aUher-- 
Defendants—Appellants. 


h?.li in this appeal is that, though he has 
iaiien the money of the minors, the mort¬ 
gage bond is void and cannot be enforced 
their instance. In support of that pro. 
position the learned pleader who has ap¬ 
peared for the appellant has cited before 
tliocises reported as Mir Sarwnrjan v. 
fahhnuldin Mohammcl Chowdhuri (l), 
Bihce v. Dharamdas'Ghose (2) 
and also the case reported as Navalcotij 
S'arayan Chettij v. Loyalinga Chetty (3). 
No doubt in the eases decided by their 
Lordships of the Privy Council and report' 
sdasil/a/mH Bibee v. Dharamdas Ghose 
12) and Mir Saricarjan v. Fakhruddin 
Mohammad Choivdhhury (1), it has been 
held that a contract by a minor is not 
merely voidable but void. But in this 
case we are not concerned with any co- 
vonant which it is for the minors to per. 
ierm. There is here no question of any 
reconveyance. The appellant has taken 
the minors’ money and he now seeks to 
.avoid the contract which ho has made in 
jtbeir favour. We cannot find any thing 
,in the Transfer of Property Act which 
|Dullifies a transfer made by a person of 
full age in favour of a minor. The minors 
are now of full age and they seek to have 
the contracts in their favour enforced, 
and we may, therefore, take it that the 
mortgage entered into was for their be- 
!pd6t. 

In support of the view that they may 
enforce the mortgage we may refer to the 
oases that have been cited by the appal- 
[lants in their own favour, that is to say 
Ifche case in Navakoty Narayan Chetty v. 
Loyalinga Chetty (3) and also the case of 
Vlfat Bai v. Gouri Shankar (4), For 
these reasons we are of opinion that simp, 
ly because of the minority of the respon¬ 
dents at the time when the mortgage in 
their favour was created we ought not to 

l. (1912) 39 Gal‘282=13 I C 331=39 I A 1 

(E 0). 

S. fl903) 30 Cftl 539=301 A 114 fP C) 

8. (1910) S3 Mad 312=4 I 0 383. 

4. (1911) 83 All 657=11 I 0 20. 


V « 

Nagendra Nath Chowdhury-’BlmtiS 
Respondent. 

Appeal No. 415 ot 1915, Decided on, 5lh 
June 1917, ' 

(a) Easement-Right to waler-Extenl and 
scope of, enunciated* 

• Every body has a right to do any thing on hii 

own land with regard to the diversion, storige ot 
the uses of water in anyway he chooses, provid- 
ea that when he ceases dealing with it ca hit 
own land or when he has made such use of it as 
ho IS minded to make, he is not to allow or cease 
that water to go upon his neighbour’s land so as 
to auect that neighbour’s land in some other way 
than the way in which it had been affected 
before. [P 1032 01,8) 

A person has no right to obstruct the water of 
a natural stream, except to the extent to which 
he has had presciptive use thereof. fP 1032C8) 

(b) Eaiement—Water course—Use of—Suit 
to restrain, where no damage ie caused, [i 
maintainable. 

A plaintiS, whose natural rights in regard to 
watercourses are in danger of being infringed or 
further encroached upon by a new onjoymentOQ 
tbe part of the defendant, capable of being eon* 
verted by user for the prescriptive period into a 
new right in tbe latter, has a good cause of ac* 
lion, apart from any question as to tbe amoont 
of damage which he may have suffered or bo 
likely to suffer. [P 1032 08) 

(c) Specific Relief Act (I877I, S. 55— 
Transferee from Hindu widow can tue for 
injunction during widow’s life time reetreia* 
ing diversion of surface water so as to affect 
his land. 

A plaintiff whose title to land is based upon a 
grant by a Hindu widow, which may ot may 
not be valid against tbe reversioners, can during 
tbe life time of the widow maintain a suit for a 
permanent iojuDctioD restraining tbe defendant 
from diverting tbe course of tbe natural flow of 
surface water so as to affect bis land. [F 1038C:r1 

(d) Limitation Act (1908), S. 27 —Trane- 
feree from Hindu widow—S. 27, doei not 
apply (Otifer.) 

Obiter. —S. 27, does not apply to a donee of 
transferee from a Hindu widow in virtue of her 
powers as representing the estate, as in snob a 
case tbe transferee succeeds the widow in bet 
capacity as full owner and not as upon thedstot* 
mination of her interest for life. [P ^ 

S. B. Dus, N. N. Sirkar, M. C. Sain 
and Ambicapada Chowdhury—toT Appel¬ 
lants. 

E. D. Bose, A. N. Chowdkury and 
Eemendra KumarDass^iox Bespondanl. 
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Judgment.—Tho plaintiiT and tho 
principal defendant tbe Kralijool Tea 
Company, Limited, are tho owners of ad- 
iaoenb tea gardens in the District of 
Sylhet. The othar defendant is tho Ootu- 
pany’sinauagor. In this judgment I shall 
spaak of the defendant company as the 
defendant. The plaintilY's garden is on 
the east and the defendant's garden on 
the west of a low range of hills (known 

as the Borail Hills) running north and 
south. Near the middle of this range 
there is a gap find the land here forms a 
basin towards which tho drainage of the 
de'diidant's garden from the north as well 
as the south naturally gravitates, though 
there was never any natural dehned 
channel. The slope of the ground on the 
plaintiff’s side of the hills is similar. On 
this side a stream known as the Bogajan 
Cherra flows from oortli bo south toa point 
opposite the gap where it turns dus east 
and eventually runs into the Son Bhil 
somemiles away. A tributory stream from 
the south known as the Balia Oberra 
meets the Bogajan nob very far from the 
point at which the labbar turns east. The 
gap and the basin and some of tbe land 
to the east, which is described in tbe 
Sch. 2 of the plaint, beloing to the defen* 
dant, bub tbe defendant’s land does nob 
extend bo the Bogajan from which it is 
separated by land belonging to tbe plain¬ 
tiff, being the land described in Sch. 1 of 
the plaint. The suit was brought for a 
declaration, in bhewords of the third and 

principal prayer of the plaint, 

there is do oala oc water passage lor the 
drainage o{ water of the watershed and its slope 
towards the defendant's garden across the land 
of Seb. IbeloDging to tbe plaintlfi.” 

The plaintiff also asked in tbe fourth 
prayer for a permanent injunction res¬ 
training the dafendants 
“from diverting the course of tbe water of the 
‘watorsbed’and its‘slope’towards their garden 
across tbe plaintiff’s land along the bundh on 
dag No. 1 of Sch. 2 or by cutting nala across 
dag No. 2 of the said schedule or by any other 
means.’’ 

For a proper understanding of these 
prayers they most be read with paras. 4, 
7, 8, 9 and 14 of the plaint. The plain¬ 
tiff's case as made in the plaint is that 
tbe Borail Hills including tbe gap. forms 
a natural watershed between the plain, 
tiff’s garden on the cast and the defend¬ 
ant's garden on west, so that if not inter¬ 
fered with the Burfaoa of water of the 
whole of the defendant’s garden, inclod- 
ing the land in the gap, would naturally 
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find its way into the Kakra river on the 
west and would none of it flow to the 
east over the plaintilt’s land into tho 
Bogajan. Tho position thus taken by the 
plaintiiT was controverted in paras i, 

8 and 11 of the defoodant’s written state¬ 
ment. It may bo stated at onco that the 
finding of tho learned Subordinate Judge 
on this part of the case is against the 
plaintiiT and in favour of tho defendant. 
The precise finding will be mertion-M 
later when the issues are dealt with. 

In naras.'J, Idand 17 of the plaint, the 
plaintiff refere to tho artificial works con¬ 
structed l)ythedefendant. The com[>lainf‘ 
made is substantially that the defend&nt 
had by means of an arlificialdrain protect¬ 
ed by an embankment diverted the sur*. 
face water of bis garden or a considorable 
part of such water and caused it to flow 
to the east over tbe plaintiff s land. The 
answer to these paragraphs will be found 
in paras 9. 12 and 14 of the written state¬ 
ment. The most important is para. 9, in 
which the defendant claimed a prescrip¬ 
tive right to an easement and asserted, iu 
the last ssntenoe of the paragraph, that 
the operations undertaken on the defend¬ 
ant's garden had in the result materially 
reduced the volume of water entering the 
Bogajan Cherra.” On this part of the 
case the findings of tbe learned Subordi¬ 
nate Judge are largely in favour of the 
defendant but partly also in favour of 
the plaintiff. Paragraphs 15, 18 and 22* 
24 of tbe plaint set out tho damage which 
plaintiff alleged that he had suffered. He 
attributed the inundation of his land iu 
the years 1910 and 1911 and the conse¬ 
quent destruction of his tea bushes and 
his tenants’ paddy to the state of things 
brought about by the defendant and he 
anticipated similar or greater damago in 
the future if that abate of things were 
allowed to continue. Tbe plaint also con¬ 
tains charges of trespass and so forth 
which need not now be noticed. Upon 
the pleidings a number of issaea were 
framed. Nothing need be said about the 
formal issues {Uto(3). nor about issues 
(4) and (5) which relate to adverse posses, 
sion and estoppel. As the learned Sub¬ 
ordinate Judge has foond. no question of 
adverse possession or estoppel really arises 
and DO such question has been argued be¬ 
fore 03 . Issues (7) to(ll)relate to matters 
of fact, (7) to (10) referring to the land 
ID its natural state and No. (11) to the 
works carried out by the defendants. The 


1030 Calcutta 


Eralijool Tea Co. v. Nagendra Nath 


most important issue in the case is No. 
(T2), which relates to theeaseraent claim¬ 
ed^ by tlie defendant. It is in these terms; 

\\hetber there was any easement right over 
the fiaid drain {the drain mentioned in issue 11) 
enjoyed by the defendants without interruption 
and as cf ri^ht for a period of over twenty veats.? 
If so, was that with the knowledge .of tbe’plain- 
tifi or bis predecessors.*’ 

The next five issues Nos. (13) to (17) 
concern the plaintitf’s title and will be 
made the subject of a brief reference here¬ 
after. The remaining issues (lS)to(2l) 
relate to the reliefs claimed. Among these 

No. (l9) raises the question of damage as 
follows: 

SVhether the overflow of water alleged in the 
plaint causes or is likely to ciu^e, damage and 
loss to the pHintiff’s property as alleged in tho 
plaint.” ■ 

It has been necessary to refer at some 
length to tlie pleadings and Issues, because 
the first ground urged in supfiort of the 
appeal is that the learned Subordinate 
.fudge has decided the case upon a point 
which is not raised by the pleadings or 
issues and to which the evidence was nob 
Bpecifically directed. But before dealing 
with that argument, it will be well to 
state more particularly the facts found 
and proved, about which there is now 
little or no dispute. Firstly, then, the 
learned Subordinate Judge has found, and 
it is nob now disputed, that apart from 
anything done by the defendant the na- 
tural outlet of the water collecting in the 
depression or basin in the gap. which the 
Subordinate Judge calls the Gossain Bhil, 
would he towards tho east. When the 
basin hlls, there being no artificial obstruc- 
tion, the spill water would escape to the 
east and find its way by a channel, which 
may originally have been ill-defined, first 
across the defendant’s land, then across Ihe 
plaintiff’s land into the Bogajan and so 
into the Son Bhil. As already mentioned 
this state of things is inconsistent with 
the general case made in the plaint and it 
13 now conceded that the defendanthas at 
least a right to a free passage to the east 
for any overfiow from the basin, though 
there may be a controversy whether this 
right 18 properly described as a natural 
right or as an easement. 

We next come to the group of facts re. 

lating to the defendant’s interference with 
paturaloonditions. Thedefendant’sgarden 

dates from the year 1882 or 1SS3. The 
part to the south was first brought under 
ea. Inorder to protect the cultivated area 
from thehiil.streamaon on the east, a water 
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channel was excavated and an embankment 
was constructed on its west, the effect of 
which was to give a northern flow to the 
water from the hills before ic reached the 
garden. The channel and the embank 
ment were extended northwards pat’i 
passu with the extension of the area 
under tea. When the water ceased to be 
confined, it escaped into the low land on 

the west and thence owing to the slope 
of the ground into the basin in the gap. 
The manager of the garden in 1891 and 
1892 was Mr. R. L. Cooke, an enterprie. 
ing gentleman, by whom a new system of 
drainage was devised and with the permis¬ 
sion of the defendant carried ont. Hisob. 
jeeb was to drain the basin or part of it 
and to make the land fit for tea cultiva. 
tion. With this object be constructed a 
main drain leading from the basina north 
western direction to the Kakra river. 
It was part of the plaintiff's case that the 
drain was a natural channel and it is 
shown on the map as the Magura Bhila. 
But whatever its name may be, it is now 
conclusively established and admitted 
that it is nob a natural but an arti6oi8l 
channel made by the agents and servants 
of the defendant. 

Mr. Cooke's next care was to prolong 
the channel and embankment on the west 
of the bills as far north as the gap, The 
channel so prolonged led into the old 
drain running eastward to the Son Bhil. 
The extended channel and embankment 
are shown on the map as nala A and em¬ 
bankment B, while the Subordinate Judge 
calls the latter the long bundb or h. B. 
Both this extension and the new drain to 
the north-west were completed before 
1892 or in the early part of that jW, 
that is to say, they were completed more 
then twenty years before the euitwM 
brought. As regards these works that is 
not of much importance because so fw 
the plaintiff takes no exception—probably 
no exception could be taken—to what 
the defendant did. The controversy is 
now at any rate confined to the fiusi 
work constructed by Mr. Cooke in 
order to complete bis system of dra¬ 
inage. He extended embankment B 
across the old drain leading east so as to 
shut off that drain and the water of nala 
A from the basin. It is this embank¬ 
ment (which the Subordinate Jodgeo®'!^® 
the small bundh bo distingoish it from 
the long bundh or emba'Qkmenb B) which 
came to be the crux of the case. The ex* 
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tenaion haS not been 
1893 and had therefore not been in exis¬ 
tence for twenty years when the suit was 

brought. As to the evidence, reference 

„ 5 ,y be made to the depositions of Mi. 
Bryning and Mohammad Idris and to five 
fetters written by Mr. Cooke to the de 
fendant company in the monthoUanuary 
to April 1892. Of the letters the most 
important is the last dated 4th April 
(Bx C 4). This evidence shows generally 
what Mr. Cooke’s plana were and how 
they were carried out, but for present 

pnrfoaes its principal ffi^e 

its Laring upon the small bundh and the 
object with which that work was under- 

learned Subordinate Judge has 
found that the defendant has right, de¬ 
scribed as a natural right, to the unobs- 
tr^ted flow of wa.er from the basin to 

found ‘fowe^rtlat the <=onstructmn of 
the small bundh was =■ roaterial altera¬ 
tion of or interference with the natural 
right, which substantially increased the 
burden upon the plaintiff’s land, H h 
fcheretore made a decree which, while ic 

does ootgWetheplaiDtiff aU therelieUh 
A^ikedfor is geuerally m his favour. In p 

peal it has been contended 
lhat no case of inerease of harden is put 
iorward in the plaint and on the merits 

that no increase of “toy 

Wished. As to the merits it is at any 

rate roleyant to inquire why Mr. Cooke 
made the small bundh and .h'® “n’®" 
oannot be batter stated than ^ 
words, taken from his letter of 4th Ap 
1892. In one paragraph be describes the 
state of things which existed before na 
A and the drain to the west were hnish- 
ed. The water came into the garden ana 

noith land, shown as land now avail- 

'able lof extension, into a lak3 

intil it could drain oB elowly into the Sone 

Bhil (sic.) but aa the Sone Bhil flood level 

l8 two feet higher then the point 

old end new mein drains meet each other 

this north land remained ptacUcally a lake 

during the telDB. and the water was genera ly 

standing up to the point-m the area under tea 

marked with a cross.” 

The plan to which Mr. Cooke was re- 
iertiog is not forthcoming bub the point 
where the old and new mam drams meet 
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esch other” is the jnnction of naU A 
end the old drain leading east. That point 
thereforo, being two feet below the Sone 
Bhil flood level, formerly 

during the height ol the rams no flow of 
water eastward. The w-ater framed off 

gradually as the level, W' 

the mere completion of ; 

bankment B would not alter ‘hat state 
nf fhinrts The water from nala A dunn„ 
tL he"St of the rains would mere y 
mingle with and swell the water in he 

Lin and, as I have said, the right of the 
defendant toconduct water U.rough nala .A 
i 3 conceded as well as his ’’■ght to 
outlet from the basin to the east ^ 
next paragraph Mr. Cooke refers to td e 
small bundh, which according to hi 
p”ans was to complete his system of 

MW dfa^nou fte east side (i. e. nala A 

dram wul oniy na <„h nf saven feet from 
drainagn and ‘'’ere „ . jaooUon 

rte f it ie ev^M that it wil' d» 

Itetw, and' hlvin* nn hill streama running 
?Qlo it, it Will net eilt np with sand 

The object of the small bundh is cleat. 

It was intended in the L; 

‘dtnttjfnorfh.L:r^ef escape 

LUtb.r NoTllm b'y 

nf oDinion that bh9 original channel by 

Jhich water escaped from the hasm to 

The Boeaian was sufficiently dehoed bo 
the title of a natural -te“ 

though the defendant ^e- 

acQuired a further prescriptive rig 
eofnised by the Sahordinate ndge s de 
to beep a certain width of the ^han^ 

°1° Ind era'sses Bub the question whe- 

r dMe" tig“hrto its continued 
•ofanoe in its original state being then 
light, or whether the right to 
“e dineharge of water from the basin 
hv the channel is to be regarded as -an 
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eapcnicat i? of littlo importance. The 
exi.M cnc'j ef the right is admitted and the 
case turns rather on its extent than its 
uatui-'. As the change earned by the 
rrection of the rtnail huodh cccurroi 
'vicliiu twenty years of the suit, the de- 
fendai-.t’s iight at the dale of the suit 
uiUit ho measured with reference to the 
state of things in ISI'2. On the facts set 
out I firsd it dhTioult to resist the con¬ 
clusion tint the small bundh materially 
alfecced oha hsnetic which the defendant 
had previously enjoyed. It is not suffi¬ 
cient to say, as was argued for the de- 
icuclanc, that the new drain to the north 
\Yest diminiahed the Volume of water 
vs'hicii previously passed to the east. 

There was change in the quality of 
tint water in so f.o- as the ijuantity of 
silt suspended in it hecamegreater. There 
must have Ijocn changes also in thecha* 
ractrr of the How of the water. Almost 
certainly the rapidity of t-lie current in¬ 
creased at any rate at certain seasons, and 
prebaby there was steadier flow from 
inouth to mouth. The flow would be ir¬ 
respective of the level of the water in 
the basin whereas formerly it had depend¬ 
ed cn that level. So too the holding up 
of the water by the erection of the small 
bundh, a change which interfered with 
the gravitation of the water, would to 
some extent at least counteract the effect 
previously attributed to the high flood 
level of the Sone Bbil. As to issue 19 
the issue relating to ‘damage,” I accept 
the finding of the learned Subordinate 
Judge that the evidence offered by the 
plaintiff falls far short of proving that 
the damage caused by floods in the parti¬ 
cular years mentioned in the plaint is 
due to the small bundh. But apart from 
that, in my opinion, the facts are suffici¬ 
ent to bring the case within the prin¬ 
ciple of the Madras case cited by the 
Subordinate .Judge: Raja of Venkatagiri 
V. Raja Mudhtikrishna (l). The princi¬ 
ple is compendiously stated by James, L. 
J.. in the English case referred to in the 
judgment. West Cumberland Iron & Steel 
Co. V. Kenyon (2): 

“I have always understood that everybody has 
a right on bis owu laud to do anything with 
i£g.ird to tho diversion of v^ater, or the storage of 
water, or with regard to the usage of water, in 
.'any way he chooses, provided that when he 
Iceases dealing with it on his own land, when he 
jhas made such use of it as be is minded to make, 

1. (1905) 23 Mad 15. 

2. (1879) 11 Ob » 782. 
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ha is not to allow or cause that water to go upon 
his neighbour’s land so as to afiect that nei^-! 
hour’s land in some other way th&n the way 
\shich it had been aSecled before.” ' 

In tbs present ease the small bundh so 
altered the nature of the original flow of 
water from the basin as to constitute a 
new state of things. The question whe. 
tber the defendant is or is not entitloii 
to the enjoyment of the flow in its altered 
condition depends upon user, and at the 
date of the suit the right had not been 
crystallized by user for the prescriptive 
period. An observation of Lord Eobeit- 
son’s in White v. White (3) tnay perhaps 
be applied mutatis mutandis to the pre- 
sent capo: 

‘‘It is equally obvious that the conception of a 
growing concern, with expanding re* 
quiremc.'its, has no place in a discussion with 
ucbcr riparian proprietors about a servitude oon* 
stituted by u--e.I hold that the res¬ 

pondents (mill-owners) have no right to obstruct 
the water of this river except to the extent to 
which they have had prescriptive use.” 

That observation seems to apply when 
an attempt is made, as here, to superim¬ 
pose a new right upon an old right and it 
can make no difference in such a case 
whether the old right is a servitude ora 
natural right. A plaintiff, whose natural 
rights are in danger of being infringed or 
further encroached upon by a new enjoy¬ 
ment on the part of the defendant, capable 
of being converted by user for the pre¬ 
scriptive period into a new right in the 
latter, has good cause of action apart from 
any question as to the amount of damage 
which be may have suffered orbeliWy 
tosuffer: McCartney v. Londonderry^ 
Lough Swilley Railway Co. (4). It is not 
easy to find a case precisely in point, but 
I may refer to the observations ol Lor® 
Herschell and Lord Watson in Uchtfre 
V. McGavin (5) and to the prin^plo 
underlying the cases of Sampson v- Ho®* 
dinott (6). Baird v. Williamson JJ? 
Young v. Bankier Distillery Company [oh 
These considerations support the conclu¬ 
sion arrived at by the learned Subord¬ 
inate Judge on the merits. , 

As to the pleadings, it is true that the 
plaint is founded on the theory that w 
natural state the defendant's garden 
would drain itself towards the wests® 
nob towards the east. The theory assun^ 


S. (1905) A C 72. 

4. (1904) A C 301. 

5. (1893) A C 268. 

G. (1857) 1 C B (n s) 590. 

7. (1963) 15 CB (ns) 376 

8. (1893) A C 691. 
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that the small bumlh coupled with om- 
baukment is a sorb of artificial watershed 
interfering with the natural watershed 
between the defendant’e garden on the 
one side and the plaintiff s garden on the 
other. No doubt the theory has been 
shown and found to be largely erroneous. 
Nevertheless, though the theory as a whole 
may be wrong, it does invite attention to 
the importance of the small bundh. That 
bundh was clearly struck at in para. 9 of 
the plaint and in the fourth of tho reliefs 
claimed and, in my opinion, the defendants 
right to retain it is clearly involved in the 
pleadings and in the important issue 12. 

In para. 9 of the written statement 
embankment B and the small bundh are 
treated as one embankment, constructed 
in January 1892, with the object of pre¬ 
venting *’th 0 passage of water both into 
and out of the said Bhil" {or basin).^ It 
is asserted that prior to the year lb92 
the drain to the east was a natural 
outlet for the water from the land belong¬ 
ing to the defendant company.” The 
right to the maintenance of the drain as 
altered by the embankment is claimed in 

substance as an easement, and it is added 
"that so far from the said drain and embank¬ 
ment prejudicially aSccling the plaintiO s 
alleged property, they have in fact materially 
reduced the volume of water oatering the Bogajan 
Cherra." 

Clearly, issues 11 and 12 were framed 
in reference to para. 9 of the plaint and 
para. 9 of the written statement. The 
last part of issue 11 raises the question 
of the date of constructicn of the small 
bundh (which on the evidence tnav be 
taken bo be the early part of 1893) and 
issue 12 relates to the rights by way of 
easement claimed by the defendaot. It 
is true that there is no express issue whe¬ 
ther the construction of the small bundh 
increased the burden upon the plaintiff’s 
land, bub the question here being not 
merely one of excess but of a change in 
the mode of enjoyment, is necessarily in¬ 
volved in the question of the defendant’s 
right to the easement claimed. The ease¬ 
ment depends upon user and there is evi¬ 
dence on the record directed not only to 
the length of the user but also to the 
nature of the user before and after the 
small bundh was erected. Upon that evi¬ 
dence a decision has been arrived at and 
regard being bad to the whole record the 
contention that the learned Subordinate 
Judge decided the case upon a point not 
raised by the pleadings or issues and to 


which the evidence was nob directed can¬ 
not, as it appears to me, h© supported. 

\Vo have carefully coneiderod whether 
a further inquiry should l)o directed gono- 
rally as to the effect of tho small himdh 
upon the plaintiff's land. ^Ve me of 
opinion in the circumstances that a fur¬ 
ther inquiry would carry the matter no 
further and is, therefore, unnecessary. 
We have also considered whether anything 
short of a mandatory injunction to remove 
the small bundh would suffice. But if the 
defendant is allowed to retain tl^at dam, 
there would be a difficulty in directing 
the plaintiff to remove the dam which he 
constructed across the channel on hi.s 
own land. The conclusions arrived at 
are sufficient to dispose of the appeal hub 
it may be as well to add a few words on 
one or two other points touched upon in 
the argument before us. In the brst 
place as to the plaintiff’s title, it appears 
that the original owner of the property, 
whose daughter the plaintiff has since 
married, died in 1899. He was succeeded 
by his widow who gave the property to 
the plaintiff by deed dated 25th Magh 
1316 (7th February 1910). The gift is 
expressed to have been made in pur¬ 
suance of a promise by the widow on the 
occasion of the plaintiff’s marriage to her 
daughter and on his agreeing to reside in 
her house as gharjawai, the plaintiff, it 
appears, belonged to a family higher in 
the social scale than that into which he 
married. The marriage took place in 
1907 aod bis wife bad since resided with 
the widow. It was argued for tho plain, 
tiff, on the authority of Churaman Sahu 
V. Gopi Sahu (10) and Ramasami Ayyar 
V. Vevgidiisami Ayyar (9), that the gift 
or transfer was binding on the rever¬ 
sioners entitlsd after the widow, If it 
was open to tho widow as representing 
the husband’s estate to make some such 
provision for her daughter, or son-in-law 
on their marriage, it might still be doubt¬ 
ful whether she acted reasonably and 
prudently in the exercise of her power. 
But neither the question of principle nor 
the question of fact need detain us, be¬ 
cause as the learned Subordinate .ludge 
has held in connexion with issues lu and 
16 whether the plaintiff’s title is good 
against the reversioners or not, he has at 
least a sufficient title as against the defen¬ 
dant to support the suit. 

0 D the assu mption that the rever¬ 
es) (1899) 22 Mad. 118. 


1034 Calcutta Dhanon.toy v. Nimai 

sioner^ are honoii by the transfer, it was 
farther arsue3 for the plaintiff in conne¬ 
xion with the question of limitation that 
he was entitled to the benefit of S. 27, 
liim, Act. On the facts found it is un¬ 
necessary for the plaintiff to have re¬ 
course to that section and we need not, 
therefore, decide the point. If an opinion 
had to he expressed, I should hold that 
the section does not apply to a donee or 
transferee from the widow in virtue of 
,her powers as representing the estate. 
In such a case the transferee succeeds the 
widow in her capacity as full owner and 
not as upon the determination of her 
interest for life. It may be mentioned 
that in response to a suggestion from the 
Court during the hearing of this appeal, 
the parties made an endeavour to arrive 
at a settlement. We have no doubt that 
both parties did their best to find a way 
out of the difficulty, bub in the result it 
was found impossible to reconcile their 
conflicting interests. In our opinion the 
appeal fails and must be dismissed with 
costs. 

V.b /R.K. Appeal dismissed. 
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Fletcher and Newbould, JJ. 

Dhanonjoxj J5/iiuya—Opposite Party— 
Appellant. 

V. 

Nimai Chand Das —Petitioner—Res¬ 
pondent. 

Appeal No. *277 of 1915 Decided on 
Isb March 1917, from order of Dist. 
Judge. 24-PerganDa3, D/- lObh June 1915. 

Will—Con$truction—What is sufficient to 
imply appointment of guardian of person 
and property stated—Minor. 

A testator by his will appointed his “trusted 
friend bis executor and directed that “on my 
death he will take care of and supervise all my 
properties and manage my family and will edu* 
cate and maintain ray sons:” 

Held- that the direction was sufficient to con* 
stitute the executor the guardian not only of the 
persons but also of the prcpecties of the minor 
sons of the testator. fP 1035 0 1] 

J. W. Chippendale—lor Appellant. 

Fletcher, J. —This is an appeal by the 
opposite party as he is called, against, an 
order of the learned District Judge of the 
24-Perg4Dnah3, dated lObh June 1915. 
The appeal arises out of an application 
that was made to the learned District 
Judge under the provisions of the Guar¬ 
dians and Wards Act. The application 
was made by the respondent to the pie- 

nt appeal, Nemai Chand Das, asking 


Chand (Fletcher, J.) 

that he should be appointed the guardian 
both of the persons and the properties of 
the infant children of a deceased Hindu 
named Dina Nath Das. The application 
was opposed by the appellant before us, 
on the ground that he was the executor 
under the terms of the will of Dina Nath 
Das and that he was also, in accordance 
with the terms of that will, the guardian 
of both the persons and the properties 
of the minors. The learned Judge came 
to the conclusion that the appellant be. 
fore us was not the guardian and appoint¬ 
ed the respondent to this appeal guardian 
both of the persons and the properties of 
the minors. The sole question in this 
appeal is whether Dina Nath Das appoint, 
ed the appellant before us as the guardian 
of his minor childreo, because It is quite 
clear that having regard to the terms of 
sub-S. (3), S. 7, Guardians and Wards 
Act, the Court could not appoint the pre- 
sent respondent as such guardian unless 
the appellant before us had not been ap¬ 
pointed guardian by the terms of the 
will. The question therefore turns solely 
on whether the testator Dina Nath Das 
appointed the appellant as guardian of 
the persons and the properties of bis 
minor children. The appointment clearly 
is nob in express words and therefore it 
is necessary bo consider the terms of the 
will. After the usual introductory state¬ 
ments that generally appear in the will 
of a Hindu and a statement of his family, 
the testator appointed the appellant who 
was stated to be his ’ trusted friend the 
executor of his will. The will then pro¬ 
ceeds as follows: 

“On my death, he will take care of and snpK* 
vise all my properties and manage my family 
and will educate and maintain my sons Soten^ra 
Nath Das and Nagendra Nath Daa.” 

Those are the words which, if 
must be taken as an appointment of the 
appellant as the guardian of the 
and the properties of the minors. The 
learned Judge came to the conclosion 
that these words did not constitute t e 
appellant the guardian of the persons an^ 
the properties of the minors. In t a* 
view, I aoQ unable bo agree. It w'as ha 
by Vice-Chancellor Shadwell in the case 
of Miller v. Karris (l) that a request to 
a person to take upon himself the manag 
ment and the care of the house^ an o 
his children is sufficient to 
person so requested to be the ^ 
m entary guardian of the iofan ^j.-^— 

“l. (1846) 14 Sim 540. 
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Lord Hardwioke in the ease o! Mendcs v. 
Mendes (2) expresses the opinion that a 
direotion that the wife should have the 
education and that the maintenance ot 
the children might amount to the ap- 
pointment of the wife as the guardian of 
the minors. In this case, the words seern 
to me clearly to appoint the appellant 
before us as the guardian both of the 
persons and the properties of the minors. 
The direction "to educate and maintain, 
in accordance with the opinion of ior 
Hardwicks in v. Mendes Uh 

above referred to, certainly seems suft- 
cient to constitute the appellant the 
guardian of the persons, and the direction 
"to take care of and superviseall my pro¬ 
perties and manage my family" seems to 
constitute the appellant the guardian not 
only of the persons, but also of the pro¬ 
perties of the minors. I am unable to 
a«re 0 with the view of the learned Judge 
of the Court below that, under this will. 

the appellant is not the guardian of the 

persons and the properties of the minors. 

I think we ought to set aside the order 
passed by the learned District Judge and 
allow the present appeal. The respon¬ 
dent to this appeal must pay to the ap¬ 
pellant his costs both in this Court and 
in the lower Court. We assess the hear- 
ing fee in this Court at two gold mohurs. 
Newbould, J. —I agree. 

v.B./r.K. _Avpeal allowed. 

" U. (1747) 1 Vfes aen 8a=i7 H K 1910- 
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Chatterjea and Smither, JJ. 
Adwaita Chandra Mondal and others 

—Defendants—Appellants. 

V. 


absolutely accessary f®'’tee or pereon 
clairaiuRtbrouRbthem to bavo heir t.lie o.ta 
blished under the will by provinj- it. U lOJG D U 
li is not open to the probate Court to go into 

tbo question wbetbcr since the death of the tcs 

tator the legatees have acquired, by adyorpe pos 

se9=ion,statutory title to the 
indepdodeutly of tbe will. L t** • i 

BrajoLal Chakrabarty and Krishna 
Kamal il/o/im—(or Appellants. 

Jnanedra Xalh Sarkar and Jihupen- 
dranath LW-for Respondent. 


Krishnadhan Sarfcar- Plaintiff—Res¬ 
pondent. ^ , 

Appeal No. 449 of 1915, Decided on 

23rd May 1917, from original decree of 
Dist. Judge, Pabna and Bogra, D/- 24th 
July 1915. r» »!. f 

Probate—Will—Interpretation — ^eath ol 

leatator—Eitate in poaaetiion of legatee* for 
more than 12 yeara-No debt* due to or by 
tealator—Probate can atill be granted if will 
ia genuine and grant ia neceaayy—Probate 
Court cannot decide if poaaeaaion of lega- 
teea for 12 year* waa adverse. 

The fact tbit since the death of the testator, 
hie estate has been In the poaseuion of the lega¬ 
tees according to the directions contained in the 
will for more than 12 years before an applicalion is 
made for prebate and that there aie no debU doe 
to ot by the deceased testator, does not preclude 
the probate Court from granting probate in a caw 
where the will is proved to be genuine and it is 


Judgment.— This is an appeal against 
an order granting prohate of a vyill dated 
:lrd June IHBO. The testaw died some¬ 
time between and 1^92. By his 

will he gave 4 annas of his estate to his 
widow, 4 annas to each of his two dauch- 
ters, and the remaining 4 annas to one 
Joy Hari Das. who is described as his 
foster-nephew, with the direction that on 
the death of any one of them, his or her 
share would devolve on the survivors. 
There is also a provision in the will that 
12 bigha 3 of land shall he appropriated 
for the purpose of the worship of the 
deities and other religious ceremonies, 
for the entertainment of guests and the 
payment of annual pronami bo the guru. 
The will was a registered one, but no ap- 
plication for probate was made until the 
year 1914. It appears tbat on the death 
of the widow and daughters of the testa¬ 
tor. Jov Hari. the surviving legatee under 
the wii). had some litigation witn the 
nephews, i. 6.. the brother s sons of tbs 
testator, some of whom are the appel¬ 
lants before us in the present case, ihat 
litigation was compromised, the nephews of 
the^tesbator taking one half of the estate 
and Joy Hari taking the other half, ihat 
was sometime before the present applica¬ 
tion was made by one Krishnadhan Sar- 
kar, who was appointed executor (by ino- 
plication) under the will. The appellants 
who are the nephews of the testator op- 
posed the applications on the ground that 
the will was not genuine and secondly, 
that there was no estate left to be ad- 

ministered. „ lUa 

The Court below has found upon the 

evidence that the will is genuine. That 
finding has not been assailed before us m 
argument. Wbat has been coDtended be¬ 
fore as is that as there are no debts due 
to or by the deceased, and the legatees 
under the will having been in possession 
according to the direction contained m 
thewlUfor such along period, no Letters 
of Administration ought to be granted. 
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Pancuanan V. Kunja Behari fPleticher, J.) 


V% h.ivo I'cen roierred to the case of 
.\ i. iiiiiifj. r I'li-'ik In the tjoofh of 
n), fjiihi ("n-ir 'i-n I'lion-'/Jimiij y. liai. 
■■■linthii Ci^oriilmry ('2j, Lakshvii 

.•'iii'iu (. iCe V. \iin<Ia liani Debi 
i'>) PAjii ( {.hnran Mnndal v. Banle 

Iji'h-i, / {4h The first two cases 

liowov 'r related to a[>plicatiors for Ijel- 
tiu-3 of -Piministratiori in case cf intes- 
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would be affected by this grant of pm 
bate, but we do not think that there U 
anything to preclude the probata Court 
from granting probate in case like this 
where the will was really executed by 

the testator. The appeal is a dismissea 

with costs, two gold mohurs. 
v.B /r.k. Appeal dismissed. 


fate succesMon and in such a ease, it is 
:;io iiiuv of the Court in granting fjetters 
of Ad’nioistration to consider v/bether 
there any e.'^tate to be administered or 
whether the estate had not been fully ad- 
ujini.-tered. The third case no doubt was 
Olio in which there was a will but the 
''•ill bad already been proved, anil Letters 

of .Administration with copy of the will 

annexed had been granted. Suiisequently, 
the wi.iow to whom Ijetters of Admipis- 
tration hud lioen granted; made an appli¬ 
cation to the .Judge under S. CO, Probate 
Act, for permission to raise money hysalo 
of certain properties. It was held that 
S. 00 of the Act has no application whore 
tlie estate has been fully administered, 
ail the debts collected and all legacies 
I»aid. In the last case also the will had 
already been proved and probate granted 
and all that this Court held was that af¬ 


ter the estate dealt with by the will had 
passed to the widow and more than 20 
^ears had passed since the will was prov¬ 
ed, the Court could presume that the 
estate was administered and on that 
ground refused Letters of Administration 
to the reversioner who applied for them 
after the death of the widow. Those 
cases therefore have no application to the 
present case, where it is absolutely neces- 
sary for the legatees or persons claiming 
through them to have their title esta¬ 
blished under the will by proving the 
will. It is conbonded on behalf of the 
.appellants tbat if the legatees have al¬ 
ready acquired statutory title indepen. 
dent of the will or if other interests 
have been acquired in the estate since 
the death of the testator , probate ought 
not to be granted. But we do not know 
whether any statutory title has been ac- 
q^uired, and it is not open to the probate 
;0curt to go into such matters. We do 
not express any opinion as to how far (if 
at all) the interests of other persons 


1. (1893) 3 C W N 635 

2. (1910) 51 C 395. 

.3. (190i) 3 I C 587. 

4. (1906) 10 C W N 432. 
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Fletcher and Newbould, JJ. 

Panchanan Das Majumdar — Judg. 
ment-debtor—Appellant. 

V. 

Kunja- Behari d/a/oandof/jer5~”Decr60. 
holders—Respondents. 

Appeal No. 55 of 1914. Decided on 2na 
■July 1917, against order of Sub. -Judge., 
Khulna, D,'. 22nd September 1913. 

Civil P. C. (1908), O. 21, R. G4-Scope. 

A C^wrt has no Jurisdiction to sell a properly 
in sseoutioQ which has not been dulv attached. 

[P 1035 Cl] 

Alohini Mohan Chatterjee —for Appel, 
lant. 

Jadu Nath Kanjilal and Narendra 
Chandra Rose “for Respondents. 

Fletcher, J. —This appeal has beau 
heard only against respondent 7 who pur- 
chased lot No. 32 for the sum of Es. 40, 
the case against the other respondents 
having been compromised. Now the fact 
relied on in this case is that the Court 
below bas found that there was, in fact, 
DO attachment of this property before it 
was sold. It is urged therefore that hav¬ 
ing regard to 0. 21. R. 64, Civil P. C., 
there being no attachment, the Court had 
DO jurisdiction to sell the property. The 
case has been argued ex parte as the res¬ 
pondent 7 has not entered appearance 
and tho other respondents have compro¬ 
mised tho case; bnt we think tbat tho 
cases that have been referred to as well 
as the terms of the order support the 
view taken by the appellant. 0. 21, R.64, 
provides that any Court executing a de¬ 
cree may order that anv property attach¬ 
ed by i| and liable to sale shall be sold. 
The Court having found that there was 
no attachment in this case, it is said tbat 
the Court had no jurisdiction to make the 
sale. The cases under the Code of Civil 
rrocedure, 1859, render no assistance be¬ 
cause that Code contained no provision 
corresponding with 0. 21, R. 64. of the 
present Code or S. 284 of the Code or 

1882. There being nothing corresponding 
to that section, the cases decided* under 
the Code of 1859 do not help us at all in 
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the present case. Under the Oode of 18B2 
a similar point was raised before^ the 
Judicial Committee iu the case of Ua.'.. 
naghlen v. Mahabir Pershad Singh {U. 
but that point does not seem to have been 
decided. Uuder the in-esent Code, the 
point has been decided in Bomhay in the 
case of Sorabji v. KalO' Baghiindth (2). 

At p. 163,(o/36 Uoffi). Scott. C.J., re¬ 
marked that a property could only be 
brought to sale after it had been duly at¬ 
tached and that, if the attachment came 
to an end upon the payment into Court 
on 22nd September 1909, the property 
was not duly attached at the time of the 
sale in January I9l0. The point has also 
been referred to by Lord Moulton in de¬ 
livering the opinion of the Judicial Com¬ 
mittee in t\ieod.BQoiRo.3aThakur Barmha, 
V. Jiban Ram Marwari (3). At p. 164 [of 
19 C. L. J) of the report Lord Moulton 

remarked; . . ^„ 

‘ Th<'ir Lordships are of opinion that this is a 
very plain case. That whicii is sold in a jadicial 
sale of this kind can be nothing but the property 
attached and that property is conclusively des¬ 
cribed in and by the schedule to which the at¬ 
tachment refers.’' ^ _ • • j* 

Although not exactly in point, it indi¬ 
cates the view of their Lordships that a 
property can only bo sold when it has 
been duly attached. That, I think, is the 
only possible view to take with regard to 
bbe terras of 0. 21, E. 64, Civil E. 0. The 
appeal as against roapondent 7 must there¬ 
fore be allowed. We therefore reverse 
the order made by the learned Subordinate 
Judge so far as respondent 7 is concerned 
and set aside the sale made by him, The 
learned Subordinate Judge made no order 
as to the costs in the Court below. We 
also make no order as to tho costs of this 
appeal As regards other parties, let a 
decree be drawn up in terms of the peti¬ 
tion of compromise. 

Newbould, J.—I agree. 


v.b./b.k. 


Appeal allowed. 

■r"a%ir 9 c»rG 6 G=ii i a 25 r? c). 

9 (1012) 86 Bom 156:=12 I C 911. . 

3. (1913) 41 Cal 690=211C 936=41 1A 38 (PC). 
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MOOKERJEE AND CUMING, JJ. 
Kshetra Nath Bhuiya — Plaintiff- 
Petitioner. 

V. 

Kali Dasi Past—Defendant—Opposite 

^^Oivil Rule No. 700 of 1915, Decided on 
iCth July 1916. 


Provincial Small Causes Court Act (1887), 

S. 16 and Sch. 2, Cl. 31-Suit to recover 

specific sum of money docs not become suit 

for account though accounts have to be exa¬ 
mined for determining question in contro- 
versy-Referencr should be made to High 
Court in cases of doubt as to form-Civil 
P C. (1908), O. 46. Rr. 6 and 7. 

I'luoti:! fU'fe^ndaot in Court of a 

Munsif to recjvor a spocilio f.nni of mon-’v duo ou 
account ol salary and bouso rent, aud added that 
if tbn corroclnoss of tbo amoniit was qucslioned 
the amount due might be delcnnined ou exa¬ 
mination of the acc Tbo defendant ploa- 

ded that tho suit was coglii/abl'5 by a Uurt of 
Small Causes, and the Munsif ordered tho plaint 
to bo rcturued to the plaintiil for prcs.'DtaUoo to 
th» propor Court. Tho plaint was then {.resented 
in’the Court of Small I’am-es, but the Judge of 
the Small Cause Court held that tho suit was not 
cognizable by him and returned tho plmutfcr 

presentation to the proper Court: 

Held-. (1) that the suit was oue for the recovery 
of money and not for accounts and was cogniz¬ 
able by the Small Cause Court; (-2) that the pro¬ 
cedure adopted by the Small Cause Court Judge 
was wrong, inasmuch as if he enltitained a doubt 
to tbe forum ia which the suit should be in* 
stituted, he should have referred the matter to 
the High Court for decision under R. G, 0. 4G. 
and that if he was so confident of the correctness 
of bis view as to entertain no doubt whatsoever 
in the matter within the meaning of R. 6 he 
might have sent the record to the District Judge 
with a request that action might be taken 
under R. 7. 0.46. 

A suit for the recovery of a B{)ecific sum of 
money does not assume the character of a suit 
for accounts merely because in the determination 
of the question in controversy 
to bo examined. . [P lOi.8 O 2J 

There cannot in essence be a suit for accounts 
by a plaintiS against a defendant, unless the 
defendant is under a liability to render accounts 
to tbe plaintiS. tP 1039 Cl] 

Eirendra Nath GanguUy—tor Feti- 

bionor. . . , . . 

Judgment.—W b are invited in febia 

Rule to detormino the forum where the 

plaintiff can obtain relief in respect of 

his claim. The plaintiff sues to recover 

from tho defendant a sum of Rs. 466. 
Ho asserts that he was entitled to get 
Rs. 448 for salary. Rs. 367 as money bor- 
rowed for the benefit of the defendant, 
and Rs. 76 as house rent, that is, Rs. 891 
in the aggregate; he then allows credit 
for Rs 425 and claims bo recover Rs. 4bb. 
The plaint adds that if the correctness of 
the amounts is questioned, the amount 
due may be determined on examination 
of the accounts. The suit thus framed 
was instituted in the Court of the Munsif 
of Jessore on llbh December 1913. Sam¬ 
mons was served upon the defendant in 
due course. She entered appearance and 
pleaded that the suit was cognizable by 
the Court of Small Causes and was con- 
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scquently not triableby the Muasif uoder 
S. I'i. I‘rovincii’.l Small Cause Courts Act. 
Ad issue was thereupon raised, whether 
the suit was cognizable by a Court of 
Small Causes. The Munsif came to the 
conclusion that the suit was so cogniz¬ 
able, and, on 2drfl December 1914, re¬ 
turned the plaint to the plaintiff for pre¬ 
sentation to the proper Court. The plaint 
so returned was presented in the Court 
of Small Causes at Jessore on that very 
day. Summons was again served upon 
the defoudanfe, vvho appeared and filed a 
written statement on 12th April 1915. 
As that written statement is not before 
us, we do not know whether objection 
was taken by the defendant to the juris¬ 
diction of the Small Cause Court to en¬ 
tertain the suit. 

It is plain that on the principle that 
no litigant is permitted to take up incon¬ 
sistent positions io Court, such objection 
could not have been taken by her, for at 
her instance the Munsif had held that 
the Small Cause Court, and that Court 
alone, had jurisdiction to entertain the 
suit. We find however the following 
order recorded by the Small Cause Court 
Judge on 23rd April 1915: “This Court 
has no jurisdiction. Return for presen¬ 
tation to the proper Court.” The Small 
Cause Court Judge dees not assign, it 
will be observed, any reasons in support 
of his conclusion, he makes no endeavour 
to meet the grounds assigned by theMun- 
sif in support of his order. The plaintiff 
took the plaint again to the Court of the 
Munsif and filed it on the same day. On 
2nd June 1915 the Munsif held, and, in 
our opinion, very properly held, that so 
long as bis previous order stood, becould 
not entertain the suit. Accordingly, he 
returned the plaint to the plaintiff a 
second time for presentation to the pro. 
per Court. The plaintiff thereupon ap¬ 
plied to this Court and obtained the Rule 
now under consideration; his prayer is 
that either the Munsif or the Small Cause 
Court Judge be directed to entertain and 
try his suit which was instituted more 
than two and a half years ago. 

Before we determine the question of 
the forum of the suit, we cannot bub 
observe that the Subordinate Judge 
should never have followed the procedure 
he adopted to the manifest harassment 
of the plaintiff. He should have taken 
action under R. 6 or R. 7, 0. 46 of the 
Code. R. 6 provides that where, at any 
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time before judgment, a Court in which 

a suit has been instituted doubts whe¬ 
ther the suit is cognizable by a Court of 
Small Causes or is not so cognizable, it 
may submit the record to the High 
Court with a statement of its reasons for 
the doubt as to the nature of the suit. 
The Munsif had held, in a carefully 
written judgment, that the suit was 
cognizable, not by bis Court, but by the 
Court of Small Causes, If the Judge of 
the Court of Small Causes was of a diffe- 
rent opinion, he might reasonably have 
entertained a doubt as to the forum 
where the suit should be instituted and 
thus referred the matter to this Court 
for decision. On the other hand, if the 
Small Cause Court Judge was so ooufi. 
dent of the correctness of his view as to 
entertain no doubt whatsoever in the 
matter within the meaning of R. 6 (1), 
he might, at any rate, have sent the 
record to the District Judge with a 
request that action might be taken by 
him under R. 7. The lamentable result 
of the course adopted by the Small Cause 
Court Judge has been that the plaiutiff 
has been driven from Court to Court 
and has not been able yet to obtain trial 
of bis suit on the merits, while bis sum¬ 
mary order leaves us even now entirely 
in the dark as to the grounds for bis 
view of the scope and nature of the floit. 

As regards the nature of the suit, we 
are clearly of opinion that the view 
taken by the Munsif is correct. The suit 
as already stated, is for recovery of 
money and is, prima facie, cognizable by 
a Court of Small Causes. Reliance how. 
ever appears to have been placed be¬ 
fore the Munsif on Cl. 31 Sob. % 
Provincial Small Cause Coruts Aet. 
which excludes from the jurisdiction 
of Small Cause Courts a suit for accounts. 
In our opinion, the present suit cannot 
be properly described as a suit for ac¬ 
counts. A suit for the recovery o* ^ 
specific sum o^ money does not assuffl 
the character o! a suit for aoconn s 
merely because in the determination o 
the question in controversy accounts may 
have to be examined. This bas e®^ 
pointed out ,in a long aeries 
amongst others in Hansari 
Konduru Bunga Beddi v. Suhhta 
(2). SanUra Beddy v. ErramoBi^ 


1. (1906 

2. (1905 

3. (1909 


27 All yuo. 
23 Mad 394. 
4 10 618. 

V 


• 
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(3), Kailas Chandra v. 

Ghosh (4), Maroti v. Ba a,, (o), hadar 
Boviiher v. VcMatachcllapathu ChM’J 
t) Uiar Mai v. Baldco Das 

Malaga PillaiNadan v. ^ 

tv (8) There cannot in essence be a suit 
or aLunts by the plaiotitf against the ^ 

tendant, unless the defendant is under a 
lliabiliby to render accounts to 
tiff This was recognized m the cases 

of Ghidrie Krisiappa v. 

Yamanappa (9), Varadarajulii 
V Pattra. Narayanaswamy Uietlv 
and Krishnastoami Aiyangar v. Poovan- 
na Nadar (ll)- 

In the present case, there is no allega¬ 
tion that the defendant is under a liabi- 
litytothe plaintiff to render aonounte 
in the well-known technical sense of the 
term. We are accordingly of opinion 

that this is not asuitfor^accountsand 
is cognizable by a Court of bmall Causey 

The result is that this Rule is made 
absolute, the order of the C»u6 

Court Judge, dated 23rd April 1915 ^ 
set aside and the case is remitted to him 
in order that he may take cognizance o 
it and try it on the merits. The pl^nt 
which has been filed in this Court will 
be received here and transmitted to the 
Small Cause Court Judge. As the ap¬ 
plication has not not been contested by 
the defendant, there will be no order for 

°° V^B./r.K. madejMdutej__ 

(1911) 10 I C 883. 

6. (1912) 14 I 0 786. 

iTl m\ Aif i68=2s I o m. 

8. A I R 1914 Mad 100—21 I C 761. 

9. (1912) 13 1 0 159. 

10. (1913) 20 I C 518. 

11. (1916) 28 I C 955. 
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Fletcher and Tednoh, JJ. 
Allahabad Bank, .-Plaintiffs-Ap- 

pellants. 

Moti Lai Barman and others Defen¬ 
dants—Respondents. ' '., , 

Appeal No. 448 of 1915. Decided on 

15th Jane 1916, from original decree ol 
Sub-Judge, Howrah. D/-20th August 

^^(itcivil P. C. (1908), o. 34, 

gage .ull-Preliminary deeree-Money pa^ 
b, mortgagee after prejm.Mry decre^lhtf 
for rent or for supportiP |*;^ 
geged properly, can be W^d 
money. f * ^ Ilf 

^ iifnmu i 


When inaproliminury decree m 

taken inserts the actintl .unoimtltbo 

lubht'lo pav.the nCLcunt in not iidjusloJ onco 

for all but muj vary from lime to *''1'.''^^^^ ^ 

If after tho pr.limlnary decree in a ninttgaRO 

suit the mortgiiet o pays to Ibo or »ro- 

duc in rcppecl of the inorlRaged property, pro 
pcrlv spends nnv in'ii.-v either for supporting or 
Sefe'ndino tbf title to ibo morlRagcd property, the 
amount 80% «bouM be added to the amount 
found duecotho niorlgagein the 
decree even though there was no express conve 

naDti'n the n,o.tB»S=-bo;>'i oTfl 

Raeee to add such amount. U 104U O 1. -j 

(b) Civil P.C. (19081,0.34 R. 10- Prelimi¬ 
nary decree-Renl not paid-Morlgagee is 
not hound to keep morlgasc properly in jeo 

-Alter the preliminary decree in a 
mortgage suit the mortgagee is not to leave 

the morteaoed property in jeopardy (for non-pay 
manToS fen’l) until tb. Oou.t dccidaa the matta. 
ouo «ay or the other (by the rinal ^ 

Fletcher, J.-This is an appeal Irom 
the decision oi the learned Siibordinate 

Judge o! Howrah, dated 10th August 
1915. The appeal is preferred pomjDally 
against a decree absolute in a suit for sale 
brought to enforce a mortgage security. 
On 25tb February 1913, defendant 1 

along with defendant 2 who 18 a surety 
for him executed in favour of the plain- 

tiff.appella.,t. The f ‘’“‘■ 

ted, a mortgage (or Bs. ,5o.913-15-S. A 
suit was subsequently instituted by the 
Allahabad Bank and a prelimlDary d^ree 
was passed on 10th September 1914 
That preliminary decree found the sum of 
67 990-0-9 as due to the plaintin 
Bank and fixed a period of two months 

for redemption. The 
ex parte defendant 1 applied to set it 
aside That application was unsaccessful 
Tod the order was upheld by t e High 

Court. Then on 6bb January 191 j. there 
was an order relating to the payment hy 
the Plaintiff Bank of rents m arrears 
which the mortgagor did 

28th January 1915 the plamtiff Bank 

applied to the learned Subordinate Judge 
fOT the appointment of a 
was refused and, upon “PPa* % 

Pnnrt that order was set aside. On lyth 
■February 1915-the plaintiff Bank paid to 
The iSrd the property included m the 
mortgage being a leasehold property. The 
“omofRs. 8 , 987 - 5.6 in respect of rent. 
Thereupon he applied to the learned Sub- 
■erdinate Judge for leave toadd the money 
paid to the amount due on the mort- 


aottS 

►ilSlWlF 




1010 Calcutta Allahabad Bank Ltd. v. Moti Lal (Fletcher, J.)d 


1918 


gage. Bub thelearned Subordinate -Judge 
rjri gOth August 1910, refused that appli- 
oat-ion on the ground that there was no 
express covenant in the mortgage-bond 
orKiuling tbo plaiatii'f to add such arrears 
1,0 the -imount due on his mortgage. In 
siibsL'-iuce, thoappealis |;i'eferreJ against 
the order. 

i'u-.br 0. 34, R. 2, Civil P. C., in a suit 
either for foreclosure or sale when the 


pin, iutiff succeeds, the Court has either to 
direct an accouut to be taken of what is 


due to the plaintiff for principal and inte¬ 
rest upon the mortgage security and for 
the costs of the suit or to find the sum 


due. But as a matter of practico the 
latter course is followed in tlie Courts in 


niott'ussil. Tne learned Judge in this 
case having by his julgment decided 
that the plaintiff is entitled to succeed 
proceeds to calculate the anaount due 
upon his mortgage and inst3ad,^of direct¬ 
ing au account to be taken, he inserts in 
the preliminary decree the a(jl(Eia4 amount 
which the defendant is liable.to pay. 
That, of course, is'a method Which has 


by him for either supporting or defJad. 

ing the title to the mortgaged property, 
Money paid for rent basal ways been held 
to be part of the mortgage.money. It 
seems to me that, in substance, that U 
what the plaintiff has been asking (or in 
this case, namely, to be allowed to add 
the money tbit he has paid to the land 
lord for rent in respect of the mortgaged 
property. If that is so. that money is a 
portion of the money secured by the mort. 
gage. That being so, of course, the ques. 
tion that Dr. Mitter has raised about the 
final decree in a foreclosure suit being 
really a matter in execution canuot pos¬ 
sibly arise. 

The next point is a question of fact, 
namely, whether this money was, in fact, 
paid for the preservation of the property. 
The rent was paid obviously to preserve 
the property. It is said that theland- 
lord.j^ing obtained a rent-decree could 
only execute that decree in a particular 
way. Whether that is so or not, it does 
not matter. I do not think that the 
mortgagee is not authorized to preserve 


esrbain advantages. That ths account is 
•not adjusted once for all appears quite 
clear from the other rules of the Order. 
For instance, 0. 34, R. 10, mentions the 
Ifinal adjustment of the amount. So, the 
amount may from time to time vary. 
'The present application is to add this 
money that was spent for the preservation 
'of the property to the amount due on the 
mortgage. The mortgage is a mortgage of 
a leasehold property. The mortgagor was 
bound by the terms of the law to pay the 
rent becoming due under the lease and it 
has always been held that money so paid, 
by the mortgagee can be added to the 
amount due on the mortgage. That is 
the view expeessed by Sir Rash Behary 
Ghose in his treatise on the Law of Mort- 
. gage in British India and it may also be- 
found in any text boojf on the' subject. 
The same view has been supported in 
many decisions of this Court and I am 
not satisfied that Dr. Hitter’s view that 
the cases in the Madras and the Bombay 
jHigh Courts really cast adoubt uponthat 
iview at all is tenable. There cannot be, 
r think, any doubt that in the account the 
mortgagee can claim money properly paid 

Ef 


the property from being lost for non-pay¬ 
ment of rent. Dr. Hitter has cited no 
authority that the mortgagee is bound to 
leave the property in jeopardy until the 
Court decides the matter one way or the 
other. I see no reason why we should 
lay down for the first time such a rule. 
I think the learned Subordinate Judge 
was manifestly wrong in not Allowing the 
plaintiff the money which he has clearly 
paid for the purpose of preserving the 
property. I think the present appeal 
ought to be allowed and this amount of 
Rsi 8,036-5-7, which has been paid by the 
'plaintiff mortgagee for the rent of the 
property, ought to be added to and form 
a part of the money ' found due on the 
mortgage. That .bpibg sof the present 
appeal must be allowed. Defendant re'*- 
pondent 1 musif pay to the plaintiff- 
appellant his costs in this Court and in 
the lower Court incurred in the applica¬ 
tion. These costs will be added to the 
mortgage security. The period of redemp¬ 
tion' is also extended to three weeks from 
this date. 

Teunon, J.—I agree. 

v.b./r.k.’ Appeal allowed. 





